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nPHE  preceding  Volumes  of  this  Work,  containing 
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SITTINGS    AFTER 

EASTER   TERM, 
38  Geo.  III.  1798. 


JN  the  course  of  the  Sittings  aflter  TrrnUif  "^^^^  ^'^^^  ^P^^         ^"^^^ 

the  death  of  Mr.  Serjeant  Adair  Mr.  Grant  was  ap- 
pointed  Chief  Justice  of  Chester. 
Mr.  Cox  succeeded  Mr.  Grant  as  a  Welch  Judge. 


GENERAL  ORDElt. 


f  T  is  ordered.  That  6x>m  and  after  this  day  no  writ  of  De^     Jufy  12lA. 

dimtts  poiestaiem,  to  be  executed  in  England^  shall  issue 
under  the  Great  Seal  directed  to  any  persons^  except  the 
Judges,  Serjeants  at  Law,  Barristers  of  fiye  years  standing, 
or  Solicitors  or  Attorneys  of  some  of  the  Courts  in  Wesimituier 
Hall ;  the  Judges  of  the  Courts  of  Session  and  Exchequer, 
Adroeates,  and  Clerks  of  the  Signet  of  five  years  standing, 
in  Scotland. 

Rolls. 
TYRRELL  v.  TYRRELL.  1798. 

May  2tid,  25tk. 
JOHN  ALL  WRIGHT  by  his  will  gave  the  following  le-    The  gcoeral 
gacy:  rule,  thtt  a 

"  I  give  and  bequeath  the  sum  of  300/.  unto  and  amongst  |«S»cy  payable 
**  aO  and  every  the  children  of  my  cousin  Avery  Tyrrell  of  *"*   "  ^'®  ".  * 

« the  °®*  ''•"'^  '"" 
terest  before 

the  time  of  payment,  applies  to  a  legacy  to  infants  payable  at  twenty-one : 

the  exceptions  are  the  case  of  parent  and  child,  the  case  of  a  residue, 

and  where  from  other  special  circumstances  an  intention  to  give  interest 

clearly  appears* 
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"  the  city  of  London  attorney  at  law  that  shall  be  living  o 
**  the  time  of  my  decease  to  be  divided  amongst  them  shar 
**  and  share  alike.     Which  s^d  sum  of  money  I  direct  m 

executors  hereinafter  named  to  pay  within  twelve  month 

after  my  decease  or  so  soon  after  as  they  shaH  respective! 

attsun  the  age  of  twenty-one  years." 

Among  other  legacies  the  testator  gave  to  his  friend  Henr 
Bath  the  sum  of  S502.  upon  trust  to  place  out  the  same  upo 
government  or  other  security,  and  the  interest  arising  then 
from  to  pay  and  apply  towards  the  clothing  and  maintenanc 

of till  he  should  atttun  the  age  of  twenty-one ;  an 

then  to  pay  the  said  legacy  to  him. 

The  testator  gave  all  the  residue  of  his  personal  estate  t 
Joseph  Tyrrell  and  appointed  him  sole  executor. 

The  bill  was  filed  on  behalf  of  the  infant  children  of  Aver 
Tyrrell  to  have  the  said  legacy  of  300/.  paid  and  laid  out  fc 
the  benefit  of  the  Plaintifis,  until  they  should  attain  the  ag 
of  tweiity-one ;  and  that  in  the  mean  dme  the  interest  shoul 
be  paid  to  their  father  towards  their  maintenance. 

The  question  was,  whether  the  Plaintiffs  were  entitled  i 
the  interest  before  the  time  of  payment. 


Mr.  FonblanquCt  for  the  Plaintiffs. 
The  division  is  to  be  made  immediately  on  the  death  < 
the  testator.  An  appropriation  must  follow  as  a  consequenc 
of  that  He  does  not  postpone  the  payment  with  a  view  i 
the  benefit  of  the  estate,  but  onl/  to  the  condition  of  th 
legatees.  The  last  case  upon  this  subject,  Crickett  v.  Dolbx 
ante^  Vol.  Ill,  10,  was  determined  by  your  Honor  after  muc 
consideration:  but  it  appears  to  deserve  some  consideratioi 
whether  the  principle  there  stated,  viz.  that  *'  interest  is  1 
"  be  given  only  for  default  of  payment,**  is  the  true  principl 
upon  which  the  Court  has  proceeded.  That  is  not  the  prii 
ciple  appHcable  to  some  of  the  cases;  for  it  is  clear,  th; 
where  a  legacy  is  given  payable  at  a  future  period^  an 
charged  upon  a  fund  producing  interest  or  any  advantag 
the  legatee  will  in  respect  of  the  produce  be  entitled  to  tl 
intervening  advantage*  The  principle  is  familiar,  that  wliei 
you  find,  the  purpose  of  the  testator  in  postponing  tlie  tin 
q£  payment  or  of  raising  die  charge  is  only  with  respect 

tl 
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Ae  pAiiy,  not  the  estate^  it  is  an  exception  to  the  general 
rale.    Here  the  testator  has  directed  payment  within  twelve 
mootiis  after  his  death,  or  so  soon  after  as  the  legatees  shall 
reflectively  attain  twenty-one.    Suppose,  he  had  said,  that  if 
Aey  should  not  be  of  that  age  at  that  time,  in  respect  of 
their  imbecility,  not  with  a  view  to  the  benefit  of  the  estate, 
or  to  increase  *  the  residue,  the  payment  should  be  deferred 
intO  the  age  of  twenty-one.    Your  Honor  observed,  that  in 
Aekerly  t«  Vernon^  1  P.  Witt.  7S3,  Lord  Macclesfield  in  giving 
die  interest  founded  himself  upon  the  special  circumstances. 
Tie  special  circumstance  of  that  case  was,  that  the  6000/.  was 
aefered  firom  the  rest  of  the  estate;  and  in  this  instaiH^e  the 
direction  as  to  the  division  amounts  to  a  severance.     This  is 
not  treated  as  a  general  legacy.    In  NicholU  v.  O^bomt  ^  P* 
WUL  400,  the  time  of  payment  was  deferred  merely  in  re- 
i^iect  of  the  infiuicy  of  the  party  to  take  the  bounty ;  dot  fpr 
die  benefit  of  the  estate ;  nor  like  the  case  of  a  testator  de- 
ferring the  time  of  payment  till  twelve  months  after  his  death ; 
an  arrangement  to  give  the  executor  time  to  turn  round.    Its 
being  a  residue  does  not  vary  the  question.      Here  he  has 
disdnctly  denoted,  that  his  purpose  was  not  to  benefit  the 
estate.      In  Crickeit  v.  Dolby  the  payment  is  to    be  in  no 
event  till  the  age  of  twenty-one  or  matriage ;  which  perhaps 
dis&iguiahes  that  case  from  this.     The  principle  of  that  case, 
when  accurately  considered,  is  not  sufficiently  large  for  the 
purpose  of  establishing  a  general  rule. 


1708. 
Tyrrell 

V, 

Tyrrsll. 


£•3] 


Mr.  Lloyd  and  Mr.  Cox,  for  the  Defendant. 
All  this  argument  was  urged  in  Crickett  v.  Dolby.  All  the 
cases  were  cited;  particularly  NiclioUs  v.  Osbom,  to  shew, 
that  there  was  no  sound  distinction  between  a  residue  and  a 
{Muticular  legacy.  With  a  view  to  settle  the  point  your 
Haoar  took  time  to  consider ;  and  went  through  the  whole 
of  it :  and  no  Judge  could  take  more  pains.  It  will  be  a 
great  public  misfortune,  if  the  rule  there  established  is  got 
rid  of  by  a  frivolous  distinction;  and  there  is  no  difference 
in  substance.  Its  being  a  vested  interest  certainly  makes  no 
iiflference;  and  though  the  Court  said,  the  point  had  never 
been  determined,  there  are  many  such  cases  in  the  Register's 

A  2  Book. 
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Book  ( 1 );  The  vesting  of  h  legacy  payable  in  future  is  not 
upoii  tbe  intention^  biit  a  technical  rtile  of  the  Ecclesiastical 
Court  followed  by  this  Court.  Lord  Hardwicke  vk  Heath  v. 
Perry,  SAik.  101,  andHearl  v.  Greenbank,  SAtk.  716;  1  Ves. 
307,  expressed  the  same  opinion  as  your  Honor  of  Acherly  v. 
Vetnon.  NichoUs  v.  Osbom,  which  is  often  cited,  c^uihot  be 
applied  to  a  case  of  this  kind.  There  is  a  sensible  distinction. 
Interest  has  been  said  to  be  given  for  delay  of  payments  If 
the  legacy  is  ♦  not  due  till  a  certain  time,  the  interest  till  that 
time  must  go  to  the  person  entitled  to  the  reisidue :  but  in 
the  case  of  a  residuary  bequest,  subject  to  be  devested  only 
upori  a  contifigency,  what  is  to  become  of  it  ?  It  is  per- 
fectly absurd  to  say,  the  testator  meant  to  die  intestate  as  to 
the  dividends,  having  given  a  vested  interest  in  the  capital ; 
atid  in  Butler  v.  Butler ,  3  Atk.  58,  Lord  Harducieke  was  clearly 
of  opinion,  the  neltt  of  kin  could  not  claim  in  that  case. 
The  words  directing  the  division  in  this  case  have  no  other 
effect  than  to  make  them  tenants  in  common^  There  is  no 
appropriation;  nor  any  possible  distinction  between  this  and 
Crickett  v*  Dolby i 


Jleply. 

The  Defendant  relies  entirely  on  Crickett  v.  Dolby :  bat 
the  principle,  upon  which  that  case  professes  to  proceed,  is 
too  narrow  to  govern  other  cased ;  for  the  delay  of  payment  is 
not  the  only  reason  for  giving  interest.  It  must  always  be  a 
question  of  construction,  whether  the  testator  has  indicated, 
that  the  acccfssary  shall  follow  the  principal.  The  general 
rule  narrows  itself  to  this;  that  where  payment  is  deferred 
with  a  view  to  the  benefit  of  the  estate,  no  interest  shall  be 
given :  but  if  the  view  is  only  to  the  condition  of  the  party, 
that  is  a  special  circumstance  to  take  it  out  of  the  general 
rule.  In  this  will  the  event,  upon  which  the  payment  is  sus- 
pended, is,  if  the  legatees  shall  be  infants  at  the  period  of 
twelve  months  after  the  testator*s  death.  He  did  not  intend 
the  infancy  of  the  legatees  to  operate  to  the  benefit  of  the 
residuary  legatee.     His  bounty  is  marked   out  in  particular 

shares : 

(1)  The  Masler  of  the  Rolls  observed,  that  Le  only  meant,  that 
jio  case  was  to  bo  found,  in  which  the  Court  had  determined  the 
very  point  as  a  litigated  poiat. 
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thaied:   but  it  was  prudent  to  suspend  the  payment  with  a 
▼lew  to  die  benefit  of  the  legatees,  not  of  the  fiind. 
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Master  of  the  Rolls* 
This  case  was  extremely  well  argued ;  and    it '  has  beeii      iKiy  25IA. 
attempted  with  great  ingenuity  to  distinguish  it  from  the  late 
case  of  Criciett  v.  Dolby.    The  judgment  in  that  case  wa9 
not  given  upon  any  opinion  of  my  own  with  regard  to  the  rule ; 
fiv  I  am  ready  to  admit,  that,  if  I  had  been  originally  to  de- 
cide upon  legacies  payable  at  a  future  day,  and  that  day  the 
m^ority  of  an  infant,  I  should  have  thought  it  more  reasonable 
to  hold  in  all  cases,  that  the  payment  was  postponed  merely 
on  account  of  the  imbecility  of  the  party,  and  not  to  exempt 
the  exe^tpr  from  paying  mterest:  but  upon  that  occ&non 
I  looked  through  all  d^e  cases ;  and  I  found  fiie  very  contrary 
estadblished ;  and  the  very  cases,  which  have  been  considered  aa 
^exceptions  tp  the  rule,  are  so  many  proofs  of  the  ^e.    If  the        L     v  J 
rule  was  generd,  that  such  a  legacy  was  to  carry  interest  in  aH 
cases,  what  occasion  was  there  for  all  the  ariniment  and  discusr 
Am  upon  the  particular  drcmnstances  in  Acherly  v.  Vernon, 
and  NnekoUt  v.  Oshom\  the  latter  of  which  was  decided  on 
•ccount  of  its  being  a  residue?    Those  very  cases  prove  the 
general  rule.    It  has  never  been  denied  since  as  a  general  rule, 
diat,  wherever  a  day  of  payment  is  mentioned,  unless  it  is 
clearly  proved,  the  testator  meant  interest  to  be  paid  in  the 
mean  time,  it  shall  not  be  paid.    The  legacy  is  nothing  but  a 
direction  to  the  executor  to  pay;  and  he  takes  all  the  rest, 
paying  that.     Mr.  Fonblanque  very  properly  admitted  the  rule; 
but  ssdd,  that,  wherever  it  ]&  ple^rly  pointed  out,  that  the  sus- 
pension of  payment  arose  merely  from  the  character  and  situa- 
tion of  the  legatee,  the  rule  could  not  apply.     Does  this  case 
afford  any  such  inference  ?     On  the  contrary,  independent  of 
die.  clause  itself,  which  I  think  would  not  be  sufficient  by  any 
tteans,  there  happens  to  be  the  very  case  provided  for  in  the 
aabsequent  part  of  the  will  (2).    The  legaqy  to  the  Plaintiffs  is 

not 


(t)  This  clanse  of  the  will  was 
JMI  stated  |q  the  briefs ;  and  the 
tVuiscl  were  not  appriited  of  it, 


before  the  argument  was  nearly 
concluded. 


CASES  IN  CHANCERY. 


1708. 


Tyrrell 

V, 
TyRR£LL. 


[•6] 


not  given  to  trustees :  which  is  a  very  material  circumstance  | 
for^  if  it  was,  that  might  afford  an  argument,  that  those  trustees 
would  be  entitled  at  the  same  time  as  any  other  legatee ;  and 
they  could  not  be  meant  to  put  the  interest  in  their  own 
pockets.  But  this  is  a  gift  to  these  children,  to  be  paid  at  the 
age  of  21.  What  legacy  can  they  demand  till  that  time? 
When  the  testator  wished  to  put  a  fund  in  trust  to  maintain  an 
infant  legatee,  he  made  an  express  provision  for  that  purpose. 
That  would  have  taken  away  any  inference,  that  could  arise. 
But  even  if  that  clause  was  out  of  the  case,  I  am  clearly  of  opi- 
nion upon  the  rule*  that  has  been  established,  that,  wherever  a 
sum  of  money  is  ordered  to  be  paid  at  a  particular  time,  unless 
in  the  case  of  an  infant  having  a  right  to  demand  maintenance 
from  the  testator  (3),  the  legatee  has  a  right  from  that  time 
only.  The  duty  attaches  upon  the  executor,  when  the  testator 
directs  the  legacy  to  be  paid.  No  demand  could  be  made 
upon  the  executor  before  that  time;  and  though  he  may  be 
called  upon  to  secure  the  fund,  he  has  a  right  to  say,  he  shall 
not  pay  more  than  if  he  had  not  been  called  upon  to  secure  it. 
I  shall  never  be  anxious  to  raise  distinctions  to  get  out  of  a 
rule  indirectly.  If  I  submit  to  a  rule,  I  will  take  the  rule,  and 
*  construe  it  fairly.  It  is  too  late  to  dispute  this  rule,  when 
Lord  Hardwicke  and  Lord  Thurlaw  make  no  doubt  about  iU 
Infinite  mischief  might  ^ise  by  giving  way  to  the  wish  to 
struggle  for  an  infant :  though  one  must  think  the  suspension 
meant  only  on  account  of  the  imbecility :  but  I  never  will  do 
it  where  I  see  a  general  rule. 

(3)  See  MUckell  v.  Bcwer,  ante>  Vol.  Ill,  283,  and  the  notesa 
ante.  Vol.  Ill,  L2, 13,  10. 


1798.  BYRN  V.  GODFREY. 

June  22d. 
Notwithstand-    JOHN  CREB»  being  possessed  of  a  considerable  estate,  bjr 
log  declara-  his  will,  dated  the  ^h  of  October^  1795,  but  which  was 

tions  of  the  ^q^  executed  as  is  by  law  required  to  pass  real  estates,  directed^ 
testator  to  nu  ^j^^^  ^  j^j^  estates  real  and  personal  should  be  converted  into 
ezecntor,  that 

he  never  meant  money, 

to  call  for  payment  of  a  promisory  note,  it  was  held  part  of  the  assets; 
which  were  insufficieot  for  the  legacies ;  a  charge  on  the  real  estate  failing 
for  want  of  a  proper  attestation  of  the  will. 


Btrn 
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■aoejr,  lusd  be  placed  oat  upon  laikftd  security ;  and  that  the         .1190, 
10069  and  profits  thereof  should  be  disposed  o^  &c.;  and 
amongst  other  bequests  the  testator  gave  to  John  Bym  the 
mm  of  100£.  per  atmvm  for  his  Kfe  in  half-yearly  payments  at     .CiOi>y&Kf . 
GbrHsNif  and  Midsummer,  with  remainder  to  his  daughter 
Carolme  Bym  for  her  Hfe  after  John  Byrnes  decease* 
'  The  testator  died  inJVmmii^,  1795.    Upon  the  bill  of 
David  Godfrey  and  James  Arckdekin,  the  acting  executors  of 
the  testator^  a  decree  was  made  in  Michaelmas  Term,  1796, 
divBctiiig  die  usual  accounts.    In  May,  1697,  Johm  Bym  on 
behalf  of  himself  and  his  infitnt  daughter  filed  this  bill  against 
(be  executCNts ;  praying  an  account  of  what  was  due  to  the 
nuatiffJohn  Bym  in  respect  of  the  annuity  bequeathed  to 
ban,  and  that  the  Defendants  may  be  decreed  to  pay  what 
ihall  appear  to  be  due;  and  that  the  fiiture  payments  may  be 
seoned ;  that  an  account  may  be  taken  of  the  personal  estate 
of  the  testator;  and  that  the  Defenda^its  may  be  decreed  to 
defiver  up  to  the  IMaintiff  John  Byrn  the  prcoiisory  note^ 
in  the  bfll,  to  be  cancelled,  and  be  restrai^d  froip 
any  action  upon  the  same. 
The  promiaory  note,  as  to  which  the  irelief  was  sought,  was 
gifa  by  the  Plaintifi*  to  the  testator,  dated  the  8tl^  of  iVo- 
mnber^  1793,  for  £00A;  which  the  testatcnr  had  lent  to  the 
FtuntSf;  and  the  bill  charged,  that  the  testator  in  his  life-time 
acquitted  and  discharged  the  Plaintiff  from  the  payment  of  the 
said  Bote ;  and  never  received  or  demanded  any  interest  on  it; 
never  ^demanded  or  intended  to  receive  the  principal;  and  a        [  *7  ] 
few  months  before  his  death,  he  told  the  Plaintiff*,  who  then  , 

offered  to  pay  the  note,  that  he  should  never  caU  either  for 
the  prindpal  or  interest  due  on  it ;  and  that  it  should  be  con- 
wlered  as  satisfied ;  and  that  be  could  not  then  give  it  up, 
because  it  was  in  London  at  his  banker's. 

The  bill  also  charged,  th4t  the  testator  the  day  before  bis 
death  prepared  instructions  for  \iU  vrill  at  the  house  of  the 
Defendant  ArehdeUn ;  and  then  stated  to  the  said  Defendant 
SD  account  of  hi^  property ;  and  ii)  malung  memorandums  of 
the  amount  he  mentioned  the  said  note }  and  informed  the  said 
Defendant,  that  the  said  note  was  not  to  be  ficcounted  part  of 
Ub  property ;  as  he  never  meant  to  demand  it ;  apd  that  the 
said  debt  should  never  appear  against  the  Plaintiff;  or  to  that 

effect; 


I . .  ( 1 1 .  Vi  r  u  u 
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•17M.  efibct;  and  the  testator  frequently  upon  other  occasions  ie* 
dared  in  the  hearing  of  the  said  Defendants,  who  were  also 
executors  of  his  former  will,  and  of  divers  other  persons,  that 
he  never  meant  to  demand  payment  of  the  said  note;  and 
that  the  same  should  never  be  enforced  against  the  Plaintifi^ 
or  to  that  effect. 

The  Plaintiff  however  having  no  evidence  in  support  of 
these  charges,  the  cause  was  heard  on  bill  and  answer. 

The  Defendants  by  their  answer  stated,  that  they  knew 
nothing  of  the  conversation  between  the  Plaintiff  and  the 
testator,  as  stated  by  the  bill ;  and  that  they  believed,  th^ 
assets  of  the  testator  would  be  by  no  means  sufficient  ibr 
the  payment  of  the  legacies  and  annuities  given  by  the  will. 
The  Defendant  Godfrey  stated,  thftt  he  never  had  any  con- 
versation with  the  testator,  nor  ever  heard  him  make  any  de- 
claration concerning  the  said  debt  so  due  fSrom  the  Plaintiff. 

The  Defimdant  Archdekm  admitted,  that  the  testator  fre- 
quently declared  to  the  Defendant,  and  in  his  presence  and 
hearing,  that  he  never  meant  to  call  upon  the  Plaintiff  for 
the  20(V.  he  had  lent  him  on  hb  note;  and  the  Defendant 
stated,  that  he  particularly  remembered,  that  on  the  day 
before  the  death  of  the  testator,  while  he  was  writing  dowB 
instructions  fpr  a  new  will  at  the  house  of  the  Defendant,  that 
the  sf||d  Jokn  Bym  was  his  particplar  friend ;  and  as  he  had 
1^  large  famUy,  he  the  said  testator  would  not  on  any  account 
distress  him  by  calling  on  him  for  the  money,  he  had  lent 
him;  or  to  that  effect. 

|[  8  ]  By  a  farther  answer  the  Defendant  Archdekin  stated,  that 

the  testator  was  on  the  day  preceding  his  death  at  the  De* 
fendant's  house ;  apd  on  being  questioned  by  the  Defendant 
what  he  was  so  attentively  committing  to  paper  the  testator 
answered,  that  he  was  making  out  a  statement  of  the  amount 
of  hi?  fortune,  as  a  preparatory  step  towards  enabling  him  to 
give  proper  directions  to  Mr.  Claridge  for  a  new  will;  as  he 
had  altered  his  former  testament;  of  which  this  Defendant 
had  been  also  appointed  one  of  the  executors ;  that  at  such 
time,  as  aforesaid,  and  on  several  previous  occasions  the 
testator  declared,  that  he  never  meant  to  call  on  the  Plaintiff 
for  the  sum  of  SOO/.,  which  he  owed  him  on  his  pote  of  hand ; 
fijs  a  very  long  and  most  iQtimate  friendship  had  subsisted 

betwe^(^ 
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ItfiveeB'tlieFlutitiff  and  the  testator;  and  moreover  aa  the 
Plaintiff  had  a  large  fiunily,  and  was  in  circumstances  propor- 
lioBaUy  narrow :  but  the  Defendant  does  not  remember  or 
belieire,  that  the  testator  did  ever  inform  him,  that  the  said 
note  was  not  to  be  accounted  part  of  his  property ;  or  that 
he  intended  to  cancel  it;  or  that  the  said  debt  should  never 
appear  against  the  Plaintiff:  yet  the  Defendant  from  what  he 
had  heard  the  testator  say,  as  well  on  the  day  preceding  his 
death  as  im  other  days,  (the  particulars  of  which  the  Defen- 
dant has  hereinbefore  set  forth,)  inferred,  that  the  testator 
did  not  at  the  time  of  such  conversations  mean,  that  the  said 
note  should  be  considered  as  any  part  of  his  prpperty» 


1790. 


Byrn 
OooFRfitr* 


Mr.  Mam^/tM  and  Mr.  Jiamilfy^  for  the  Pl^tiff. 

WekeU  y»  Baby,  SBrQ.P.  C.  16,  is  a  stronger  case,  than 

this.    The  Defendant  admits  language  in  the  strongest  terms 

€svfiwuaog  the  sense  of  the  testator,  that  the  Plaintiff  should 

not  be  caDed  upon  for  payment  of  the  note ;  99  a  very  \ong 

and  mtimatp  friendship  had  subsisted  between  them:  and  the 

JPbintiff  had  a  large  fiunily,  and  was  in  narrow  circumstances. 

The  Defendant  Archdekin  also  admits,  that  he  understood, 

the  testator  did  not  mean,  that   this   note  should  be  con- 

dderod  aa  any  part  of  his   property.    lUchards  v.  Synu, 

%Eq.  Co.  Ab,  618.    Barnard.  C  C  90,  and  also  reported 

in  2Aii.  319  upon  a  motion  for  a  new  trial,  is  a  direct 

authority.    That  was  a  release  without  consideration ;  wliicli 

probably  will  be  the  ground  of  opposition  in  this  instance. 

Lord  Hardwicie  there  relies  upon  the  circumstance,  that  the 

nnrtgagee  said,  the  mortgagor  might  keep  the  deeds ;  which 

he  consid^r^d  as  equiv^ilept  to  delivering  them  up^ 


Lord  Chavcellob. 
The  case  o( Aston  v.  Pye(4)  before  LordKentfon  at  the 
BoHs  upon  Sir  Thonuu  Pye'%  will  was  exactly  like  this.  Sir 
Thmas  Bye  had  made  an  entry  in  his  book,  that  he  had  taken 
a  note;  (hat  he  never  intended,  it  should  be  made  use  pf 
agunst  the  debtor,  unless  he  himself  should  want  it.  In  that 
■laation  he  died,  having  disposed  of  his  personal  property. 
IjoA  Kenyan  sent  it  to  the  Court  of  Common  Pleas  to  see, 

whether 

(4)  8ee  that  case  sUted.  post,  Vpl.  V,  360,  4,  in  Eden  v.  SmUh; 
Mil  Uie  note,  ante.  III,  530. 


t^] 


0 


1708. 


Byrn 

GODFRBT. 


CASES  IN  CHANCERY, 

wbether  we  could  make  a  release  of  iU  That  iailed*  As 
idea  was  thrown  out,  that  they  might  proTe  it  in  the  Eede- 
siastical  Court.  I  believe,  that  also  failed.  The  difficukj  ii^ 
what  you  can  make  of  it  unless  you  can  make  it  a  rel^tfe. 
I  do  not  see,  how  I  can  connder  it  as  otherwise  than  aa 
part  of  his  assets* 

m 

Attorney  General  and  Mr.  Leach,  for  the  Defendant* 
In  the  case  in  Bro*  P.  C.  the  reasoning  goes  upon  this ; 
that  it  would  be  a  fraud  in  the  residuary  legatee  to  disappoinl 
the  intention  of  the  testator.  From  the  express  direction  I0 
the  residuary  legatee,  her  promise,  and  the  acknowledgment 
of  it,  it  was  a  breach  of  trust  to  put  the  bond  in  suit ;  and  the 
Court  interfered  on  that  ground.  This  executor  is  not  stand* 
ing  for  himself.  He  takes  nothing  under  the  will.  In  the 
other  case  cited  the  mortgagor  had  some  way  or  other  got 
back  possession  of  the  deeds ;  and  be  went  to  return  them  to 
the  mortgagee:  who  then  desired  him  to  keep  them;  which 
Lord  Hardwicke  thought  equal  to  delivery  of  the  deeds :  but 
the  jury  did  not  think  the  account  of  the  transaction  fonndedL 
It  is  Tcry  dangerous  to  admit  evidenoe  of  these  coitrersatioiii. 
This  must  be  considered  as  a  release,  if  any  thing.  There 
is  not  the  least  colour  for  it  as  donatio  tnortii  caued.  Ao* 
cording  to  Heathcoie  v.  Crookshanks,  2  Term  Rep^  B.  R.  '24^ 
ti  creditor  may  recover  the  debt  even  against  his  own  pre* 
mise;  and  therefore  his  executor  may. 

Reply. 
There  ^an  be  ik>  distinction  between  declarations  of  th^ 
testator  to  a  residuary  legatee  and  to  an  executor.  A  creditor 
surely  may  forgive  a  simple-contract  debt.  This  amounts  to 
a  release.  In  j^ston  v.  Pye  it  was  not  an  absolute  release^ 
but  in  case  he  should  not  himself  want  it.  Lord  Kenyom 
thought,  evidence  ought  to  have  been  given,  that  he  was  in 
circumstances  not  to  want  it.  In  this  case  there  is  a  positive 
4eclaratiop  of  the  tes^to^i  that  he  did  QQt  meanj  the  debt 
ahould  be  called  in^ 

Lord  Chancbllor. 
This  case  goes  a  great  dei4  farther  than  either  of  the  cases 
quoted.      In  the  case  before  Lord  Macclesfield  the  ground^ 

upon 
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vpoa  which  he  deteniuned,  was  Very  strong ;  for  acc6rding  fo 

die  adittiasion  in  the  answer  the  testator,  at  the  time '  he  was 

gifing  cUrectionSy  parol  directions,  about  his  funeral,  held  a 

cwiyqaation  with  his  residuary  legatee ;  tellihgher.  Baby  had 

been  a  particular  friend  to  him,*  and  would  be  to  her;  that  he 

had  kept  the  bond,  because  he  might  want  it  himself  as  much 

at  Babjfi  but  that  he  did  not  intend,  Raby  should  pay  it, 

Theie  were  odier  drcnmstanoes.    Immediately  after  the  death 

of  die  testator,  when  upon  examining  his  papers  the  bond  was 

Rdby  desired,  it  should  be  ^ven  up  to  him.    The 

l^^alee  said,  it  should  not  be  put  in  suit.    He  oIk- 

leded,  that  it  might  not  always  be  in  her  own  power;  and 

suggested^  that  she  might  marry ;  and  she  promised,  that  in 

case  of  her  marriage  she  would  give  it  up  the  night  before  her 

Mimgek     She  did  not  admit  all  this :  but  she  admitted  the 

oooferaalion  With  the  testator;  and  only  qualified  it  thus;  that 

he  fid  not  order  h^  to  ddiver  up  the  bond :  but  she  admitted 

the  dedaration  of  his  intentiom    She  did  not  deny  the  cod* 

lewatiop  after  the  death  of  the  testator;  but  gate  thb  turn  to 

it;  Aat  tMy  asked  her  to  give  np  the  bond  as  a  favour;  and 

Ae  stated  it^as  an  option  in  her.    From  all  this  the  Court  had 

a  6ir  ground  to  conclude,  Ae  caise  stood  exactly  according  to 

the  repreKntation  of  the  Plaintiff;  and  being  so,  the  testator 

talking  to  a  residuary  legatee,  and  that  being  admitted,  so  aa 

that  the  Court  has  suflScient  evidence,  the  residuary  legatee 

win  not  be  permitted  to  benefit  herself  of  that,  which  was  not 

given  to  her.    It  is  very  near  an  undertaking  by  her  to  do 

iomething,    if  the  will  is  not  changed  (5).    Therefore  the 

flilence  is  assent  on  the  part  of  the  residuary  legatee,  and 

an  engagement,  which  in  point  of  conscience  o)ight  not  to 

be  broken  by  her. 

The  case  before  Lord  Hoirdmcke  is  very  strong ;  and  I  take 
it,  he  conmdered  it  equivalent  to  a  delivery  of  the  mortgage- 
deed  with  an  intention,  that  it  should  never  be  used.  The 
deeds  coming  into  the  possession  of  the  mortgagor,  he  repre^ 
seats  himself  as  having  very  hdnestly  offered  to  deHver  them 
to  the  mortgagee ;  who  said,  "  No :  keep  them :  I  do  not  in- 
*•  tend  to  demand  the  debt."    It  is  very  near  a  delivery  of 

the 
(a)  Bsrrov  v.  GreeaoasrA,  ante,  VoL  III,  152^    Other  cases  of 
tk  tame  sort  are  collected  in  the  note,  pages  SB,  80. 
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the  deed;  and  if  that  had  been  the  fact,  there  is  no  doubt, 
the  representatives  would  not  be  entitled  to  call  it  back  to 
put  it  in  suit. 

.  I  am  afraid  of  this  case;  for  it  really  amounts  to  thb :  it  is 
setting  up  the  parol  declarations  of  the  testator  to  defeat  the 
milL  If  it  was  the  case  of  a  residuary  legatee,  there  would 
be  much  less  difficulty:  but  here  is  a  will  giving  particular 
legacies ;  and  this  200/.  is  wanted  as  assets.  According  to  the 
account  of  the  Defendant  Archdekin^  which  is,  I  dare  say,  a 
very  fair  one,  at  the  time,  the  testator  was  about  to  make 
a  will  according  to  the  state  of  lus  property,  which  unfortu- 
nately he  did  not  execute,  he  had  it  in  his  intention*  It  14 
not  an  actual  release  at  any  one  given  time ;  so  that  I  can 
state,  that  the  debt  was  gone  by  the  act  of  the  person,  to 
whom  it  was  due ;  nor  is  it  a  legacy.  If  instead  of  making  a 
new  will,  they  had  only  attested  the  existing  will,  there  would 
have  been  no  deiSciency.  I  wish,  I  could  have  decided  die 
other  way ;  for  it  is  clear  what  the  intention  was :  but  the 
great  danger  of  the  case  makes  it  impossible. 

Dismiss  so  much  of  the  bill,  as  prays,  that  the  note  may  be 
delivered  up,  without  costs  c  as  to  the  residue  of  the  prayer^ 
proceed  under  the  decree  in  the  former  cause. 

The  order  of  the  House  of  Lords  as  to  the  costs  in  that 
case  before  Lord  Macclesfield  is  very  singular.  It  is  the  only 
order  of  the  kind,  I  ever  saw.  If  the  principle  of  Lord 
Macclesfield* %  decree  is  fully  adopted,  no  doubt,  his  direcr 
^n  as  to  the  costs  is  perfectly  right. 


ATTORNEY  GENERAL  v.  MINSHULL. 


ROLLSp 

jjl^^^^^^/^ILLIAM  HARDING  of  Walton  m  the  parish  of 
to  charitabls  Aylesbury  and  county  of  Pucks,  by  his  will  dated  the 

purposes*  Vr      ^^^  o{  August,  1719,  after  giving  some  specific  and  pecuniary 

legacies  and  annuities  gave  to  his  executors  all  the  clear  re- 
sidue of  his  personal  estate  and  a  house,  upon  trust,  that  his 

said 


miting  the 
anms:  there 
not  being  ob- 


jects sofficieB^ 

to  exhaust  the  frhole  rents,  aocordiDg  to  the  directions  of  Uio  will,  and 
|he  whole  being  appropriated  to  the  charities  specifiotl,  the  surplus  was 
fippliod  to  iocroaae  them,  against  the  olaim  of  the  heir. 
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lad  trustees  should/ as  soon  as  conveniently  might  be  after 
kis  decease,  sell  the  house,  and  invest  the  money  arising  from 
fodi  sale  together  with  the  residue  of  his  personal  estate, 
iriiich  should  remain  after  payment  of  his  debts,  funeral  ex- 
feocea  and  legacies,  in  purchase  of  lands,  to  them  and  their 
heirs;  and  should  apply  the  rents  and  profits  towards  payment 
of  certain  annuities  and  other  (Charges  imposed  on  said  lands 
^ind  totwards  the  several  purposes  after  mentioned^     The 
testator  then  gave  to  his  said  trustees  certain  premises,  sub- 
ject to  the  estate  for  life  of  Sarah  Harding ^  to  whom  he  de- 
vised the  said  premises  for  life,  and  all  other  his  messuages, 
knls,  tenements  and  hereditaments,  whatsoever,  to  hold  to 
diem  and  their  heirs  for  ever,  upon  trust,  that  they  should  in 
Ae  first  place  pay  his  debts,  ftmeral  expences,  and  legacies ; 
liidi  then  upon  trust,  that  they  should  for  ever  after  raise  out 
of  the  profits  of  the  estate  the  sum  of  40«.  yearly,  to  be  laid 
ML  towards  buyii^  coats  for  poor  men  and  women  within  the 
precincts  and  liberty  of  Walton  in  the  said  parish  oiAyles- 
fary;  which  coats  he  directed  should  be  dbtributed  every 
jear  by  said  trustees  among  such  poor  men  and  women  as 
diooU  be  thought  by  them  the  most  proper  objects  of  charity: 
md  be  further  declared  his  will  to  be,  that  his  said  trustees, 
and  their  heirs  and  successors,  should  for  ever  after  distribute 
nd  employ  towards  the  putting  out  poor  children  apprentices 
in  the  manner  after  mentioned :  that  is  to  say,  that  said  trus- 
tees or  the  major  part  of  them,  or  their  heirs  or  successors, 
should  make  choice  of  such  boys  or  girls  to  be  apprentices, 
as  they  in  their  discretion  should  think  convenient :  providedi 
always,  that  the  boys  and  girls  so  to  be  made  choice  of  should 
be  the  children  of  poor  persons  settled  inhabitants  within  the 
said  parish  oi  Aylesbury  or  Walton;  and  after  entreating  his 
said  trustees  and  their  successors  to  use  their  utmost  diligence, 
that  the  children  to  be  placed  out  by  virtue  of  that  trust 
shooUl  be  bound  to  persons^  who  were  honest,  of  good  morals, 
aUe  and  well  skilled  in  their  several  trades^  and  after  some 
directions,  in  what  manner  the  charity  should  be  conducted 
by  diem,  and  at  what  times  they  should  meet  for  the  purpose 
of  placing  out  such  poor  children  apprentices,  and  for  pro- 
ending  proper  masters  and  mistresses,  and  after  appointing, 
that  50if.  should  be  deducted  out  of  the  yearly  income  of  the 

estates 
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Mates  to  defray  the  expence  of  such  meetings^  and  that  20s* 
should  be  paid  out  of  the  said  rents  and  profits  to  two  of  his 
trusteesi  to  be  from  time  to  time  appointed  receivers  of  said 
rents  and  profits,  he  directed,  that  the  residue  of  the  whole 
rodts  and  profits  of  said  premises  should  be  employed  towards 
placing  out  said  poor  children ;  and  that  said  trustees  should 
allow  such  sums  of  maoej  as  to  them  should  seem  convenienty. 
provided  the  sum  so  to  be  allowed  in  putting  out  each  child 
apprentice  should  not  exceed  lOL 

The  testator  died  in  the  same  year.  By  the  decree  made 
upon  the  infimnation  in  1772  the  charity  was  established,  and 
the  trusts  thereof  directed  to  be  carried  into  execution ;  and 
k  was  referred  to  the  Master  to  appoint  new  trustees. 

A  hSU  was  filed  in  1796»  stating,  that  the  poor  settled  inha- 
bitants of  Aylesbury  and  Waliom  had  found  it  impracticable 
to  proTuie  proper  situations  for  their  children  with  any  repu- 
table masters  or  mistresses  fi>r  so  low  a  premium  as  lOL  and 
praying  a  fiurther  aDowanoe  tot  that  purpose;  there  bdng 
a  surplus  beycmd  what  the  charitifts  declared  by  the  will 
would  require. 

The  heir  at  law  insisted  on  the  proviso;  and  daimed  the 
surplus  of  the  rents  and  profits  beyond  what  could  be 
according  to  that  proviso. 


Bir.  GraAoM  and  Mr.  Campbell^  fat  the  Relators. 
The  whde  residue  is  to  be  applied  to  putting  out  the  chil- 
dren apprentioes ;  the  whole  estate  and  the  rents  and  profits 
being  destined  to  the  charity.  The  testator  restrained  the 
trustees  to  lOL  only  because  at  that  time  that  was  a  convenient 
SUB.  He  did  not  foresee  the  diminution  of  the  vahie  of 
Money.  The  convenioice  and  propriety  of  the  fee  was  what 
he  had  in  contemj^ation.  In  AUotmeg  General  v«  Joimsom, 
AmA,  190,  and  AUomty  Gememl  v.  T^mma^  {fioUe^  VoL  U,  1); 
4J3lrt».  C.  C  lOS,  the  increase  was  applied  to  the  charity; 
A§  whole  beiqg  destined  for  that  purpose.  So  in  a  late  case 
of  Tie  AUormtf  Gemcral  v.  HmiUm  an  estate  in  Yorkskire 
was  appropriated  to  the  purpose  of  giving  certsin  salaries  to 
the  mastH'  and  ush^  of  a  grammar-school :  ^tnir  Honor  di- 
rected an  inquiry  as  to  the  introduction  of  a  master  of  arith- 
i  and  you  had  no  diflkulty  as  to  inovasing  their  stipends. 

Attormrg 
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Mtanty  General  y.  Earl  of  WineheUea,  3  Bro.  C.  C.  SiS,  is 
this. 


179ft. 


Mr.  Pambkmquej  fiir  the  Heir« 
TiMfe  is  nolfaing  strong  enough  to  exclude  the  heir.  The 
twtitor  has  shewn  a  charitable  purpose :  but  he  has  limited 
fkb  meansy  the  trustees  were  to  Apply*  In  none  of  the  cases 
died  is  die  application  of  the  means  so  restrained.  A  parti- 
cihr  purpose  is  pointed  out;  and  negatrre  words  are  used  as 
Is  d^  appfieation  of  more  than  the  sum  spedfied.  To  exceed 
Ai*  ii  direedy  contraTcning  the  testator's  intention. 

llasmn  of  the  Rolls. 
ne  kte  case  before  me  was  only  the  case  of  T%etford 
Sekool,  S  Co.  ISO. 

I  dudk  Mr.  FaManqme  puts  it  upon  the  right  ground ;  for 
die  qaestion  is,  whether  by  augmenting  these  sums  I  should 
csatisftm  the  intention  of  the  testator;  whether  I  am  to  sup- 
pose, liis  intention  was,  that  the  apprentice  was  £ee  not  to 
exceed  the  sum  pt  10/.  at  all  events.  If  that  was  his  inten* 
liott  I  cannot  go  beyond  it:  but  it  is  manifest  his  intention 
was  to  give  the  whole  profits;  thinking  at  the  time,  tiieie 
would  be  more  objects  in  Aylesbury  and  WaUon^  and  that 
those  sums  of  KM.  would  be  sought  for  by  objects  that  would 
exhaust  the  whole.  He  could  not  intend,  that  if  there  was 
aot  a  sufficient  number  of  childrai  in  that  parish  to  exhaust 
the  profits  at  the  rate  of  1(ML  each  as  an  apprentice  fee  the 
charity  should  faiL  He  thought,  there  would  he  a  sufficient 
nimdier:  but  he  mistook  that.  I  cannot  suppose,  he  meant 
his  object  to  fafl,  because  there  were  not  persons  enough 
desirous  to  avail  themselves  of  it. 

Fonn^y  the  doctrine  of  Cy  pres  was  pushed  to  a  most 
extravagant  length  (6):  but  that  is  now  much  i*estrained. 
If  the  charitable  object  is  incapable  of  taking  place  at  the 
of  the  testator's  death,  the  Court  is  not  to  look  out,  and 

substitute 


Attorn  ET 
Genbrsl' 

MfN8HI7Lti 


[  1*] 


ifi)  See  this  point  very  much 
ducuaed  in  Attorney  General  v. 
BmdtUe,  ante,  Vol.  II,  380; 
III,  220.     Attorney  General  v. 


Whitchurch,  Attorney  General 
v.  Andrew t  Attorney  General  v. 
Bowycr,  ante,  III,  141,033,714, 
and  the  notes,  I,  4G9,  554. 


The  doctrine 
of  Cy  presy  for- 
merly poshed 
to   a  most 
extravagant 
length,  is  now 
muck  restrain* 
cd. 
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substitute  ^another;  as  they  did  fonnerly.  Thus  in  the  cas^. 
of  Wheatley  Church  (7)  it  was  pressed,  that  the  testator  had 
a  rage  for  building  churches  any  where :  Lord  Kenyan  said, 
there  was  no  such  object:  it  was  intended  only  for  a  par- 
ticular parish ;  and  as  it  could  not  take  effect  there,  it  coidd 
not  be  any  where  else.  The  case  of  Attorney  General  y^ 
Johnson  goes  afanost  to  the  whole  length  of  this.  There  the 
tithes  were  disposed  of  in  given  sums :  but  as  the  tithes  iHr- 
creased,  those  sums  were  increased.  I  have  no  doubt  upon 
that  case,  and  particularly  upcm  Attorney  General  v.  Greem^ 
2  Bro.  C.  C  49S;  where  the  Court  varied  the  nature  of  th6 
trust.  The  object  of  the  ^ft  was  to  purchase  advowsons  finr 
University  College^  Oxford:  they  had  as  many  advowsons  as 
the  legislature  permitted  them  to  take;  Lord  Thnrlow  mr 
creased  those,  they  already  had. 

My  conclusion  therefore  is,  that  this  testator  iAteiidecl  the 
whole  of  this  providon  for  the  charities^  he  has  pointed  out  r 
but  he  imagined,  there  would  be  objects  enough  to  exhaust  it 
at  die  rate  of  IQL  for  each  apprentice  fee.  Therefore  I 
shall  increase  it,  till  there  are  sufficient  olgects  to  exhanst- 
the  whole.  So  as  to  the  other  charity,  the  HOL  yearly  for 
doathing  the  poor  people :  Why  am  I  not  to  increase  that 
also  ?    I  win  increase  it. 

Therefor^  refer  it  to  the  Master  to  conoder,  what  will  be 
a  proper  augmentation  for  the  apprentice  fees  and  the  dona- 
tion for  cdoaths ;  and  let  the  Master  inquire  the  value  of  the: 
estate  purchased  and  the  {nresent  value ;  and  reserve  ferther 
directions  (8).  « 


(7)  Attorney  Oetural  v.  TKe 
Bishop  of  Oxford,  1  Bro.  C.  C. 
App.  21.  See  the  observations 
on  that  case  in  the  cases  referred 
to  in  the  preceding  note,  parti- 
colarly  Att.  Gen.r.  Andrew,  and 
(Jorbyn  v.  Prtndk,  post,  418. 


(8)  Attorney  Oeneral  v.  Earl 
of  Radnor,  the  same  pohit  de* 
termined  upon  the  aothority  of 
this  case  withoot  argument,  at 
the  Rolh,  SOIh  December,  1802. 
See  the  note,  ante.  Vol.  11,  p.  9t» 
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1798. 

MACAULAY  v.  PHILIPS.  ^^^^^ 

Jufy2tL 
ELIZABETH  BROWNE  being  entitled  under  the  will  of    Husband  an. 

General  PhiUpM  to  the  residue  of  his  personal  estate  mar-  *»'  »  decree 

lied  Amgus  Maeaulay;  having  previously  by  a  deed  of  trusty       propose  a 

executed  in  June  178S.  with  the  assent  of  Mr.  Mticaulay    .    .   .  ^    ^ 

'  ^  stock  belong* 

lettled  all  her  own  property^  consisting  of  7500/.  {ova  per  cent.  ^  ^  y^^ 

AimnitifiH  to  her  separate  use  for  life ;  with  remainder  to  the  wife,  trans- 

duldren,  she  then  had ;  and  in  case  they  should  all  die  in' her  ferred  to  the 

fiS^  to  herself  her  executors  and  administrators.  Aectmntani'' 

Mr.  Maeaulay  in  May,  1789,  filed  a  bill  in  the  names  of  ^'««««'  by 

Uniself  and   his  wife  against  Collier  the  administrator  with  ^    ^^*  ^^""^^  ^^ 

die  win  annexed  of  General  Philips,  praying  the  usual  ac-     .y^^. 

eoants  of  the  testator's  personal  estate,  debts,  &c.;  that  the  ^f  Coort.'  and 

lesidiie  nught  be  ascertained ;  and  that  what  should  be  coming  while  they 

doe  to  the  Plaintiff  Angus  Maeaulay  might  be  paid  to  him.  lived  apart. 

The  Defendant  by  his  answer  admitting,    that   there  was  hut  not  le^p 

of  the  testator's  personal  estate  unapplied  the  sum  of  3000/.  fi^7  separat- 

Bmk  conaoKdated  three  per  cent.  Annuities  standing  in  his      '       *~f 

name,  diat  sum  was  under  an  order  made  on  the  6th  otMay,       ^.       ^  ^ 

'^    op  toe  rest: 

1790,  transferred  to  the  Accountant-General.  ^^  affree- 

By  the  decree,  made  on  the  S7th  otJuly,  it  was  referred  to  meot  does  not 

die  Master  to  take  the  accounts ;  with  directions  to  make  a  se-  bind  the  wife ; 

parate  report  of  the  debts  and  legacies ;  and  farther  directions  ^^i  the  hos- 

wcre  reserved.    The  Master  by  his  separate  report,  dated  the  "^'^^  ^yiog, 

2Si  of  ^  April,  1796,  stated  what  was  due  upon  an  annuity  given  [  ♦  16  ]  ^^^^^ 

by  the  will ;  and  that  there  were  no  debts  or  other  lefiracies  re-  ^  ^''^ 

nuiung  unpaid.    By  an  order  m^e  the  19th  of  July,  1796,  ^^^  /u.  ^-_ 

upon  the  petition  of  the  Plaintiff  Angus  Maeaulay  it  was  ecotioK  it,  the 

ordered,  that  the  report  should  be  confirmed;  and  that  the  whole  snr- 

Master  should  tax  the  costs,  and  make  a  separate  report  there-  viired  to  the 

of;  and  diat  the  same  when  taxed,  should  be  raised  and  paid  ^>^®- 

liy  sale  of  part  of  the  Bank  Annuities ;  and  that  1000/.  Bank  Hwbaod  is 

Aaonities,  part  of  the  residue,  should  be  set  apart  to  answer  .  ... 

-  mcome  of  qis 

oie  annuity ;   and  that  Angus  Maeauley  should  lay  proposals  ^f^',  eqoit- 

Wtbre  the  Master  for  a  settlement  of  the  Bank  Annuities  and  ni^i^  interest, 
Rch  other  parts  of  the  residue  of  the  testator's  personal  estate  unless  he  has 

as  received  sopie 
fortone  with,  her;  or  has  misbehaved,  as  by  mooing  away  with  a  ward 
of  the  Coort. 
Vol.  IV.  B 
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as  might  be  received ;  and  it  being  aUeged^  that  the  Plaintiffk 
lived  separate^  it  was  ordered^  that  the  Master  should  state  all 
material  circumstances  relating  thereto. 

Soon  aftenrards  die  Defendant  Collier  died.  Before  a^r 
fiurther  proceedinga  in  die  cause  a  treaty  took  place  between 
Mr.  MacmUajf  and  his  wife  for  the  purpose  of  compromising 
the  drans  of  the  former  upon  the  personal  estate  of  General 
PkUip€ ;  and  a  ccOTespondence  passed  between  their  respective 
aoKcUiors  on  the  subject;  in  the  course  of  which  it  was  by 
letter,  dated  the  8d  of  ilfay»  1797^  proposed  on  the  part  of 
Mrs.  Macaulay,  that  11002.,  part  of  the  said  Bank  Annuities 
should  be  transferred  to  Mr.  Maeaulajf  for  an  absolute  relin- 
quishment of  his  claims  on  his  wife's  property  and  a  total 
separation  of  their  interests.  That  proposal  was  rejected  by 
Mr.  Macaulay ;  who  proposed^  that  one-fourth  of  the  produce 
of  General  PA«%»'s  will  should  be  settled  on  Emily  Philips 
Mrs.  Macaula j/*8  youngest  daughter ;  that  another  fourth 
should  be  transferred  to  him;  the  remaining  half  to  belong  to 
Mrs.  Macamlajf.  This  proposal  was  also  rejected  on  account 
of  the  settlement  required  of  one-fourth  on  Miss  Philips.  That 
was  afterwards  waived  by  Mr.  Macamlay.  By  a  letter  from 
Mrs.  Macamlaj/'s  solicitor,  dated  the  13th  of  July,  1797,  it  waa 
proposed  that  14002^  of  the  said  annuities  should  be  trans- 
ferred to  Mr.  Macamlayf  and  that  the  costs  of  the  applicatioq 
to  die  Court  and  of  the  deed  of  separation  should  be  taken 
out  of  the  fund.  Mr.  Maoamky  objected  to  some  expressions 
in  this  letter ;  and  saying  that  if  these  proposals  should  come 
firom  Mrs.  Maeamlaff  herself  in  a  less  objectionable  shape  he 
would  give  his  final  determination,  she  repeated  the  offer  by  a 
letter,  dated  the  18th  ofJisly ;  which  was  agreed  to  on  the  21st; 
when  Mrs.  Maeamlaff  s  solicitor  undertook  to  prepare  the  arti- 
des  *  oi  separation ;  and  Mr.  Macautojf^  solicittur  was  to  pre- 
pare the  petition  for  transferring  the  stock.  It  was  found  ne-^ 
cessaiy  however  previously  to  revive  the  suit  against  the  ad- 
ministrator df  CoUier.  A  biU  of  revivor  was  filed  against  hin 
cm  die  8th  of  Awgmsif  and  the  cause  was  revived  accordingly : 
but  before  the  answer  and  before  any  farther  proceeding 
Mr.  Maramlay  on  the  3d  dSepiemU^er  died  without  leaving  any 
issue  by  his  wife.  By  his  will,  dated  the  89th  o{  August^  1797, 
be  disposed  of  all  sums  of  money  belonging  to  hmi,  or  which 

he 
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kewaB  te  eould  be  entitled  lo  either  inright  of  hb  tHfe  dr 
odierwue»  i»4i{ch  htcve  arisen  or  may  arise  ftom  the  estate  of 
Geaeni  Philips,  and  all  his  estate  and  interest  therein^  and 
iB  other  his  persomd  estate. 

Ifn.  Mmemda^  filed  a  bill  of  revivor  and  supplement  on 
te  8d  otJioMmary,  17S8,  in  her  own  name  against  the  admi* 
stttrator  of  Cottier,  the  admini^ator  de  boHts  non  of  General 
WiUpi^  and  the  executor  of  Mr.  MtMcaulayi  praying,  that 
At  may  be  dedared  entitled  for  her  own  use  to  all  the  said 
Bilk  Ammitiea  (subject  only  as  to  10(XML,  part  thereof^  to  th0 
smni^  given  by  the  will  of  General  PAffijM,)  aiid  to  all  other 
fUtB  of 'die  residue  o(  the  personal  estate  of  the^d  testator. 

The  executor  of  Mr.  Mueauiay  claimed  under  the  agree* 
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The  eases  dted  were  Band  v.  Simmans,  SAti.  21.  Packer 
f.Wjfmdkmm,  Pr.  Ch.  413.  Pj^bus  v.  SmUh  (ante.  Vol.  I,  189). 
Fmi  ¥•  Fot^,  For.  171.  Heygaie  v.  Amesley,  S  Bro.  C.  C. 
MBL  Milmer  Y.  Cobner,  2 P.Wm.  eaS.  Oglander  r.  Boston, 
irem.S96. 
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Philips. 


HasTEE  iff  the  RoLts* 

The  qneafion  iii  this  cause  is,  whether  the  transactions,  that 

tak  {dace  between  Mr.  and  Mrs.  Maeaulay,  give  his  repre- 

In  Equity  a  right  to  consider  the  agreement  aa 

and  vesdng  in  him  the  14002.,  part  of  the  Bank  An- 

in  question?    First  it  is  insisted,  that  from  the  nature 

if  die  piopeily  he  acquired  the  absolute  interest  in  it ;  for 

vhtteier  B^ght  be  the  case,  while  the  fond  was  in  the  hands 

sf  the  lepresentatives  of  the  testator  Philips  or  of  a  trustee, 

king  paid  into  Court  it  became  absolutely  the  property  of  the 

bmband^  and mdieium  for  that  is  to  be  found  in  one  case, 

te  was  cited:  but  I  should  not  have  agreed  to  that;  though 

it  had  net  been,  as  it  has  been,  contradicted;  and  it  would  be 

iMtcztsaordinary,  if  ^e  *  Court,  where  it  declares  the  pro- 

ferty  te  be  the  property  of  the  husband  and  wife  only  in  her 

lif^  in  order  to  give  her  a  right  to  a  settlement  out  of  it, 

ihsrid  lake  it  from  the  trustee  in  order  to  give  it  absolutely 

to  die  husband ;   that  the  Equity  should  be  gone,  and  the 

Mbsad  have  a  grteter  interest  in  it,  when  in  Court,  than 

B  2  while 
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>7^.  trhite  it  was  in  the  hands  of  the  trustee.     It  is  not  necessary 

Macaulat    ^  argue  much,  that  that  could  not  have  been  the  doctrine  of 

9.  the  Court ;   and  in  Bond  v.  Simmons  Lord  Hardwicke  says. 

Philips.      ^Jj^  payment  into  Court  makes  no  alteration  in  the  right  and 

property  of  the  parties.    Therefore  this  is  property  belonging 

to  the  husband,  or  rather  to  the  husband  and  wtfe,  to  which 

he  is  entitled  onfy  ilk  right  of  his  wife  (9). 

The  question  then  is,  whether  upon  such  property  any  action^ 

of  the  husband  and  wife  not  sanctioned  by  the  Court  devests 

her  either  of  the  contingent  interest,  if  she  should  survive  him 

without  a  settlement,  or  of  the  Equity  to  have  a  settlement 

made  upon  her  either  with  her  own  consent  given  in  Court,  ot 

with  the  approbation  of  the  Court?    It  is  clear,  no  agreement^ 

except  with  the  intervention  and  act  of  the  trustee,  is  of  any 

avail,  or  can  be  attended  to  in  any  degree :  if  it  were,  there 

could  be  no  necessity  for  the  examination  of  the  wife ;  and  it 

wotdd  be  putting  her  in  the  same  situation^  diat  she  is  in  as  to 

Difference  be-  her  legal  interests ;  of  which  the  husband  may  clearly  compel 

tween  legal      payment  to  him  at  law  by  using  her  name ;  and  the  Court  of 

an    equi      e     j^^^  ^j  ^^^  interfere  against  his  right.     In  Equity  it  is  di- 

interests  of  ,     ,  ,♦  /»i        t  mi  .    i  * 

the  wife  as  to  '^"X  *"®  reverse.     He  may  file  a  bill  m  her  name :  but  no 

the  right  of      interest  of  her*s  will  be  bound  but  by  her  consent,  not  taken 
the  hnsband.    ^  ^  negotiation  of  friends,  but  by  the  Court  itself.    Even 

if  the  trustee  after  a  bill  filed  (10),  and  particularly  aAer  a 
decree  for  a  proposal,  should  pay,  the  Court  would  hold  it  a 
payment  by  wrong,  and  would  set  it  aside.  In  this  case  there 
was  a  decree  for  a  proposal  for  a  proper  settlement.  It  was 
competent  to  the  Master  to  approve  or  disapprove  of  the 
proposal,  if  it  had  been  laid  before  him.  Suppose,  he  bad- 
reported  it  to  me :  is  it  the  habit  of  this  Court  to  take  the 
consult  of  a  ffme  covert  signified  by  the  negotiation  of 
friends?  Even  after  the  Mast^  has  approved  of  the  pro- 
posal, if  the  Court  does  not  approve  of  i^  they  examine  the 
wife  herself,  and  only  by  the  means  of  a  sole  and  separate 
examination.  Therefore  it  is  clear,  all,  that  passed  out  of 
Court,  was  not  binding  upon  her. 


(9)  Wildman  r.  WiMum,  post.  Vol.  IX,  174.     NaJk  v.  NaA, 
2  Madd.  133.     1  Jac.  ^  Walk.  475,  6. 

(10)  Post,  Vol.  X,  90.  Siemmitz  v.  Halihm,  1  G/yn  ^  Jam.  64. 
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Then  the  next  question  is,  whether,  the  husband  being         1798. 
^ead^  there  is  any  doubt,  that  the  equitable  interest  to  which 


die  husband  and  wtfe  were  entitled  in  her  right  will  survive        acaulay 
to  the  survivor  of  the  husband  and  wife?    If  she  had  died.       Philips. 
notwithstanding  his  proposal  he  would  have  'been  entitled*    If  a  settle- 
But  I  do  not  mean  to  determine,  what  the  case  would  have  >nent  of  the 
been,  if  the  proposal  had  been  approved  by  the  Court,  and  ^J'®'*^  eqmt- 
a  settlement  ordered  to  be  made.     Perhaps  then  the  Court  *   ®  1^^^^* 
would  have  considered  it  as  actually  made.     I  am  far  from  |.fQy^  and 
determining,  that  in  ijhat  oUse  the  jiettlement  weuld  be  entirely  ordered  by  the 
at  an  end:  on  die  Qontrary  I  ibinlfL,  it  would  be  binding,  and  Court,  it  is 
the  accident  woid^  make  no  difference  (11)..    Therefons  ihe  brnding  not- 
ground  of  my  ^oteqmnatipn  is  i|ot  merely^  ithaft  the  .death  withstanding 
happened,  before  the  setttement  .was  made,  and  consequently  ~  death  of 
die  property  survived  to  the  wife,  .but  that  in  this  case  there  .  *^  f,  .^* 
was  no  agreement  binding  upon  the  interest  of  the  wife.  carried  into 

Many  cases  upon  diis  point  havf  jbeen  before  me,  which  effect 
have  put  me  under  the  necessity  of  .considering  very  much  the 
right  of  the  wtfe;  and  I  am  clearly  of  opinion,  the  doubjt  j^-    Assigonient 
fleeting  the  assignment  of  the  husband  for  valuable  considerar  ^^  valaable 
tion  of  the  wife's  equitable  mterest  was  not  well  founded  (13),  conwderaUon 
with  die  single  exception  perhaps  of  a  ti^wt  ^f  a  term  for  year9  ^    ^t .    \?  * 
ef  land;  upon  which  pcarhaps  there  maybe  some  dpuht{13'):  tereat  b    th* 
but  subject  to  that,  I  am  clearly  of  opinion,  an  assignment  for  imgbtnd  does 
vahiable  consideration  will  not  bar  the  Equity  of  the  nHfe;  not  bar  her 
and  it  would  be  strange,  if  it  did  since  the  detenhinations  in  equity, 
die  Courts  of  Law  with  regard  to  an  action  brought  against    Q.  As  to  a 
executors  by  the  husband  for  a  legacy  due  to  his  wife.    It  is  ^'^"^  ^^  ^ 
determined,  that  the  action  does  not  lie  (14);  and  the  rea^o^     /'"  Vi  ^**'* 
given  18,  that  it  would  totally  defeat  the  wife*^  Equity^     ^^    A  ti     h 
would  be  whimucal  then,  that  the  assignment  by  the  husband  imgi^i^i  j  ^^  ^ 
for  Taluable  consideration  should  put  that  assignee  in  Equity  legacy  doe  to 
in  a  better  situation  than  the  husband  himself  is  in  at  Law.  his  wife  does 
The  guard  of  this  Court  upon  die  wife's  interest  would  be  very  not  lie. 

singular, 

(11)   Post,  Mwrray  v.  lard  f^imco,  post,  615.  iMdyEUboMk 

EUbank,  V0I.X,  84.    XIH,  1.  v.  Monioiieu,  V,  737,  and  the 

XIV,  496.    Johutm  v.  Jokmmm,  note,  730. 

1  Jmc.  if  Walk.  472.    Uoyd  v.  (13)  Post,  628. 

WiUimm*,  1  Medd.  460.  (14)  Ante,  Vol.  II,  976^  VfA 

<I2)  Sea  likt  v.  Bertiford,  the  note, 
ante.  Vol.  Ill,  606.    Franco  v. 


Ida 


CASES  IN  CHANCERY. 


1700. 


Macaulat 
Phil|pb. 


i  •,*>  I 


singular!  if  the  huBband  not  being  ratided  at  Law  might  b&^ 
sign  it  for  vahiable  consideration  to  another  personj  who  would 
be  entitled  in  Equity.  I  am  clearly  of  opinion,  it  was  only  a 
doubt ;  and  it  never  was  decided,  that  the  husband  could  by 
such  assignment  or  any  other  means  deprive  her  of  her  Equity. 

It  is  said  in  this  case,  that  from  her  living  apart  fSrom  her 
husband  she  was  to  be  considered  a  fSme  sole :  but  it  would 
be  ^extraordinary^  that  he  could  by  permitting  her  to  Hye  in 
another  house  entitle  himself  to  make  a  bargain  with  her, 
which  otherwise  could  not  be  made.  There  was  no  agreement 
for  living  separate ;  and  it  can  be  only  from  the  time  that  sbe^ 
is  made  a  fime  sole  that  she  can  begin  to  act  upcm  it.  Thi»' 
it  property,  to  wluch  he  was  entided  in  her  right;  and  with- 
out the  sanction  of  the  Court  she  could  make  no  agreement. 
Therefore  it  vested  in  her  as  the  survivor* 

With  regard  to  the  other  part  of  the  case  I  think  with  the 
Lord  Chancellor  and  the  Master  of  the  Rolls  in  Bond  v.  Sim-^ 
pums,  that,  unless  he  recdved  some  fortune  with  her,  or  mis^ 
behaved  himself,  as  Mr.  Beresford  did  by  running  away  with 
a  ward  of  the  Court  (Id),  the  interest  of  her  fortune  shou)4 
]be  received  by  him;  and  one  would  not  in  such  a  case  as 
|Us  deprive  him  of  that  benefit. 

Therefore  declare,  that  the  residue  of  the  personal  estate  of 
the  testator  cKd  by  the  d^Ath  ot  Angus  Maeauiay  without  ft 
Settlement  become  vested  in  the  Plaintiff^  his  wife.  Refer  it 
lo  the  Master  to  inqmre,  how  long  they  cohabited ;  whether 
he  during  such  cohabitation  received  any  and  what  part  of 
her  property;  and  whether  he  did  during  cohabitation  main-v 
tain  her  or  her  bsue ;  (for  she  had  issue  by  a  former  husbundy 
whom  he  was  not  bound  to  maintain;)  and  let  the  Master 
state  the  drcumstances  of  their  respective  incomes  and  of 
die  family;  and  reserve  farther  directions. 

I  desire  to  be  understood,  that  I  do  not  mean  to  decide^ 
that  if  a  settlement  had  been  approved  by  the  Court,  an^ 
prdered,  and  thep  the  husband  had  died,  \t  should  not  have 
been  binding.  Op  the  pontrary  my  opinion  is,  that  if  a  pro-i 
posal  had  been  approved,  and  a  settlement  ordered|  and  on^ 
of  them  had  died,  that  would  have  made  no  difierence;  for  \ 
fv'ould  not  let  people  speculate  upon  those  accidents. 


(15)  Ante,  Stevens  v.  Savage,  Vo).  I,  1$4 ;  an^  the  pote,  l^ 
Like  V.  Beresford,  UI,  50Q. 


^ASlSaS  nt  GHANGEftY.  ^i 


1706. 

WHITE  9.  EVANS.  Roui 

JAMES  WHITE  bjr  his  mH  declaring,  that  he  chose  for    Ooe  ezecator 

hit  ezecwtors  Tdt.  Biekard  Epoks  and  Mr.  Bkhmrd  BuMiy,  being  by  a 
ga?e  to  his  wife  all  the  money,  bekmging  to  him  in  the  five  legacy  for  his 
per  eeai.  Bank  stock  and  all  the  stock  in  trade  and  all  the  ^'^^  clearly  a 
household  goods  and  the  lease  of  Ihe  house,  if  any  remained  ^'^'^^  ^^  ^^ 
ik  his  death.    He  then  gave  annuities  of  5L  a-year  to  two        *    f  k' 

for  th^  lives  lespectivdy,  and  a  similar  annuity  to  a  ^^  other  must 
womaii^  if  she  shoukl  be  left  a  "S^ow,  and  shdidd  be  a  tmslee 
iwlfywantit.    The  testator  then  proceeded  thus:  also. 

^  And  it  is  my  ^inll,  that  S<»  a-year  shaH  be  paid  to  Mn    CbariUbie 
"  Richard  Bushby  one  of  my  executors  during  his  life  for  lcg«cy>«ecwred 
"  his  care  in  seeing  my  will  duly  executed    All  these  legacies      .^^^'^"P*  ** 
"  to  be  paid  by  Mr.  RiehmtdEwau  oiit  of  the  interest  of  the  ^ 

^  tfiree  per  eetit.  consdidated  Bank  Annuities  to  be  reeeived      _^  * 

"by  him  or  whom  he  shall  appcnnt  to  pay  the  legacies  as 
''long  as  they  that  is  to  receive  it  live  out  of  the  interest 
"  of  the  aforesaid  stock  the  prindpal  or  capital  not  by  any 
« dininiBfaed  or  r6moyed>  and  the  remainder  of  the  interest 
''  in  that  stock  except  what  is  required  to  pay  the  legacies 
"  to  be  the  property  of  Mr.  Richard  Evans  during  his  life 
'^otdy  I  desire  that  he  will  be  charitable  with  a  good  part 
^'of  it  lutid  relieve  the  careful  and  industrious  poor  not  to 
"  give  any  to  the  sloUiful  and  extravagant  pocur  :*'  th^ij  after 
fome  directions  for  a  charitable  legacy,  '^  And  at  the  death 
*'  of  Mr.  Richard  Evans  or  his  sisters  or  Mr.  Richard  Buahby 
^  each  €i  their  legacies  at  their  death  to  be  eole  property 
^  of  the  Smni  Alphage  Society*" 

The  testator  diedj  leaving  hb  wife  surviving,  but  no  issue. 
The  bin  was  filed  by  the  widow  for  an  account  of  the  per- 
sonal estate;  and  to  have  a  moiety  of  the  residue  paid  to 
her ;  and  to  have  it  declared,  that  a  charitable  legacy  secured 
on  mortgage  was  void  by  the  statute  of  Mortmain ;  and  that 
one  moiety  thereof  might  be  paid  to  the  Plaintiff. 

The  Master  by  his  report  stated,  that  be  had  caused  ad-- 
vertisements  to  be  published  for  the  next  of  kin ;  and  that 
George  White,  the  first  cousin  of  the  testator,  (being  the 

only 
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only  surviving  child  of  Edward  White,  the  testator's  uncle,) 
and  Ann  White,  the  widow  of  the  testator,  were  his  only 
next  of  kin  living  at  his  death;  no  other  person  having 
claimed  before  him. 

Upon  fSeurther  directions  the  question  was,  whether  the 
executors  were  trustees  of  the  residue  for  the  next  of  kin, 
or  could  daim  it  beneficially  ? 


Mr.  C.  Smith,  for  the  Plaintiff. 
Where  it  appears,  either  by  express  declaration  or  plain 
inference,  that  the  executors  are  not  intended  to  take  the 
residue  beneficially,  diey  are  trustees :  Bennet  v.  Batchelor, 
(ante,'  Vol.  I,  63).  A  legacy  to  an  executor  is  only  one  mode, 
by  which  an  intention  that  he  shall  not  take  the  residue  is 
shewn  (16). 

Mr*  HolUst,  for  the  Defendant  Evans, 
Contended,  that  there  was  nothing  in  this  will  to  make 
him  a  trustee  as  to  the  residue. 


Where  it  ap- 
pears by  ex- 
press dedara- 
lion  or  plain 
inference,  that 
executors  are 
not  intended 
to  take  the  re- 
sidoe   bene- 
ficially, they 
are  trustees. 
A  legacy  is 
only  one  mode 
of  shewing  it ; 
and  if  ex- 
pressed to  be 
for  care  and 
trouble,  parol 
evidence  can- 
not be  ad- 
mitted. 


Master  of  the  Rolls. 

I  agree  to  the  rule,  as  bud  down  by  the  Counsel  for  the 
Plaintiff.  Is  there  any  case,  where  one  executor  is  clearly 
a  trustee,  and  the  other  is  not  ?  In  this  case  one  is  clearly  a 
trustee.  The  Court  will  not  admit  parol  evidence,  where 
a  legacy  is  given  to  an  executor  for  his  care  and  trouble.  They 
have  run  much  against  the  executors;  and  have  even  laid 
hold  of  the  circumstance  of  a  legacy ;  which  is  not  the  true 
criterion  of  the  intention  to  make  the  executor  a  trustee  (17). 

I  cannot  possibly  declare,  that  one  executor  shall  be  ex- 
cluded, and  the  other  shall  take ;  therefore  declare,  that  the 
testator  died  intestate  as  to  the  residue;  and  that  the  cha- 
ritable legacy,  secured  by  the  mortgage,  is  void  by  the  statute 

of 

(10)  Siarhey  r.  Brooh,  1  P.  TAomloa  v.  Tmcey,  11, 405, 644. 

WUl.  300.    Mardauni  y.Hmtey,  Holfard  v.. Wood,  post,  76,  and 

post,  117.  Mr.  Coa^s  note,  1  P.  WilL  660; 

(17)  See  Nourui  v.  Finch,  ante,  2  Fanb.  TV.  Eq.  127,  and  ihp 

Vol.  I,  344.  II,  78.  4  Bro.  C.  C.  note,  ante,  Vol.  I,  362. 
230.      CienneU    v.  Lewthwaite, 
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ot Mofimaim  (18) ;  and  becomes  part  of  the  residue ;  andtliat 
iiift  residue  is  divisible  between  the  widow  and  the  next  of 
kin  ID  moieties. 

The  ground  of  my  decision  is,  that  one  of  the  executors 
has  a  legacy  for  his  care  and  piuns  ( 19). 

(18)  See   PieUnmg    y.  Lord    Cknhyn  y.  French^  post,  418,  and 
Simmftfrd,  ante.    Vol.  II,  272,    the  notes  427,  Vol.  II,  284. 
581.  III^  832,  482.    .  Attorney        (19)  Post,  MOnei  y.  SUtter, 
Gtmend  y.  Meyrick,  2  Va.  44.    Sadler  y.    Jkmer,   VoL  VIII, 

295,  617. 
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[2S] 

1798. 

^I^HE  bin  prayed  a  specific  performance  of  an  agreement    Bill  for  spe- 
made  in  1786  to  grant  a  lease  of  a  farm  for  twenty  years ;  ^i^^  perform- 
aDedging  that  m  pursuance  of  the  agreement  the  Plaintiff  took  *°^  ®^  *  P"*^* 
possession,  and  has  continued,  and  still  is  in  possession;  that    ^^~ 
he  expended  large  sums  in  rebuilding,  repairing,  and  im-  f^^  twenty 
proying,  the  premises;  as  he  had  agreed  to  do;  and  he  con-  years: 
yeyed  materials,  as  he  had  agreed  to  do,  at  great  expence  or    V\em  of  the 
troable ;  that  the  Plaintiff  and  Defendant  gaye  instructions  for  atatnta  of 
preparing  the  lease ;  and  the  Defendant  blamed  the  negligence  ^^^^^^  >  ^"^ 

of  the  attorney.  kT^'thaf'Sts 

As  to  so  much  of  the  bin  ass  eeks  any  discovery  concerning  Xged*L  a^* 
the  agreement  the  Defendant  pleaded  the  statute  of  Frauds ;  part«erform- 
aod  that  neither  he  nor  any  person  by  him  authorised  did  anoe  were 
make  or  sign  any  contract  pr  agreement  memorandum  or  note  done  in  part- 
in  writing  for  granting  the  premises  jn  the  bill  or  concerning  performance : 
the  same  for  the  benefit  of  Plaintiff:  and  by  answer  said,  that         '  -     ^^ 
the  Plaintiff  entered  as  fenant  fipom  year  to  year ;  Aat  he  did  ij^^-j-j^  --lij. 
carry  some  materials;  but  desenred  no  more  for  trouble  and  liberty  to  ex- 
expence  than  14^  5f.  and  bis  trouble  was  no  more  than  tenants  cept;  the  Xonf 
from  year  to  year  incur^  when  repairing  at  the  expence  of  their  Claaoellor  in- 
kndknrds.    He  demed  Aat  the  carriage  of  the  materials  and  clining  to  the 
the  trouble  thereby  were  in  performance  of  the  agreement  in  ^P"**®"^,  that, 

the  InD ;  that  in  pursuance  of  the  afnreement  the  Plaintiff  took         ^       .  . 

'^  ^  agpreement  is 

possession,  or  laid  out  money  in  building  or  repairing ;  and  that  ^ jmmed    the 
the  Defendant  blamed  the  neglect  of  the  attorney.  statute  may  be 

Qssd  as  a  defence  to  the  sait. 
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CASKS  rH  CHAKC&ftY. 

trpM  the  argument  of  the  pleai  the  Lard  Chancellor  Kud, 
tfie  iiiuwerwAB  afguiiiekitatiye(SO):  and  oltlered  the  plea  to 
stand  for  an  answer,  with  tiberty  to  except ;  and  the  benefit  to 
be  saTed  to  the  hearing. 

Mr.  Benyon  for  the  Defendant  moved,  that  the  words  ^  with 
Kberty  to  except*'  should  be  struck  out  of  the  order,  or  that  the 
following  woids  should  be  added  **  except  85  to  such  part  of 
f'  the  said  plea  which  insists  upon  the  Statute  of  Frauds  and 
'*  Perjuries  in  bar  to  the  discovery  of  die  agreement  therein 
**  mentioned." 


C»»] 


Lord  Chancellor. 
The  order  is  properly  drawn  up.  Insist  upon  the  statute  of 
Frauds  as  a  defence  against  performing  the  *  agreement.  Your 
admitting  the  agreement  does  not  prevent  you  from  insisting 
upon  the  statute.  Saving  the  benefit  of  the  plea  to  the^ 
hearing  gives  you  a  right  to  insist  upon  the  statute  of  Frauds 
as  a  defence  to  the  suit:  but  it  does  not  exempt  you  from  the 
discovery.  If  the  agreement  is  proved  by  distinct  evidence^ 
still  you  are  entitled  to  the  benefit  of  the  statute. 

For  the  Defendant. 
It  has  been  considered  as  setded  by  many  cases,  that,  if  the 
agreement  is  admitted,  th^  statute  cannot  be  insisted  on;  as 
there  is  no  danger  of  perjury* 

Lord  Chancellor. 
That  is  matter  of  argument  I  know,  it  has  been  said  in 
several  cases.  I  do  not  take  it  to  have  been  decided.  I  take 
it,  diat  position  has  often  been  controverted.  There  is  a  case 
in  AtkynSf  that  misleads  people ;  where  Lord  Hardwicke  is 
stated  to  have  over-ruled  the  defence  upon  the  statute  merely 
on  the  ground,  that  the  agreement  was  admitted.  I  had  occa- 
sion to  look  into  that ;  and  it  is  completely  mis-statement.  It 
appears  by  hord  Hardmcke*a  own  notes,  that  it  was  upon  the 
agreem^t  having  been  in  Jkct  executed  that  he  determined 
that  case  (21). 


(30)  FaMer  v«  Sknmrt,  post,    this  poiat  are  referred  to  io  the 
Vol.  XI,  SM.  note,  ante.    Vol  1II|  W,  ao, 

(91)  The  prinoipal  cases  upon    40. 
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Rolls. 
WHITE  V.  WHITE.  June  30M. 

£JHARLES  WHITE  being  seised  of  an  estate  in  the  parish    BiU  by  de- 

of  Wiltdan  under  a  lease  granted  by  the  prebendary  of  visee  in  re- 

Mtg^esbury  to  him>  his  heirs  and  assigns^  for  the  lives  of  him-  maioder  to 

self,  Samuel  Grubb  and  John  Ward,  and  the  life  of  the  survivor,  him  and  his 

by  his  win,  dated  the  1st  otDecemb^,  1752,  and  duly  executed  ^®'"  "»•«  ^^ 

to  pass  real  estates,  gave  to  Henry  Hyatt  all  his  messuages,  f.   ***^  . 

hmds,  tenements,  and  hereditaments,  whatsoever,  in  the  said  teQ^if     rr 

parish  for  his  life ;  after  his  decease,  to  his  (the  testator's)  hI^q  entitled  in 

brother  WilUam  White  for  life ;  after  his  decease  to  WiUiam  reversion  to 

die  son  of  the  said  WiUiam  White ;  with  successive  estates  for  him  and  his 

Efe  to  Samuel^  Charles^  and  John^  the  2d,  3d,  and  *  4th  sons,  [  •  ^  ]  ^®^'* 

of  WiUiam  White  the  elder,   and  to  the  testator's  brother  ^ 

Dr.  Thomas  White :  and  afterwards  to  Charles  White,  son  of        ^     '™ 

A  procmre  a  re- 

the  said  Thomas  White,  and  to  his  heirs  male;  and  for  want  of  newal  one  life 

such  issue,  to  the  testator's  right  heirs  for  ever.    He  directed,  having  dropp- 

that  hb  house  and  garden  called  Mofpes  (being  part  of  the  ed :  the  con* 

said  premises)  should  be  kept  in  good  repair;  and,  if  said  stmction  of 

Henry  Hyatt  should  think  fit,  that  his  goods  and  household  ^^  ^^  ^^^og, 

(omiture  should  be  preserved  and  enjoyed  with  the  house;  ^    ,7*^ 

and  he  ordered,  that  the  church  lease  of  his  estate  should  be  ^  ,.        .  ^.  '^ 

, «  fall,  and  that 

renewed,  and  the  fine  paid  out  of  his  personal  estate,  as  soon  5qq^  ^_| 

as  possible  after  his  decease  in  the  name  and  for  the  life  of  mort  should 
Bfr.  Hyatt,  or  any  other  life,  he  should  think  fit ;  and  that  in  be  charged 
case  any  lifb  or  lives,  that  should  be  nominated  in  such  lease,  thereon  for 
or  any  subsequent  leajSe  or  leas^,  to  be  granted  or  renewed  ^^^^  purpose 
during  the  life  of  Mr.  Hyatt,  or  during  the  life  or  Uves  of  the  "P^«*  .^® 
testator's  brothers  JViUfam  and  TTumas  or  their  sons  after    "T^!!?  ^ 
Mr.  Hffotfs  decease,  should  happen  to  die,  then  and  in  such  ^^^    i^^^l  jf 
case  in  order  to  keep  the  lease  fu)l  during  their  respective  lives  ij^^  Plaintiff 
jind  to  enable  then}  to  pay  the  fii^e  and  fines  of  such  renewals  chose  to  pay 

the  the  excess,  the 
lease  should  be  renewed,  in  trust  ip  secure  the  500/.  and,  subject  thereto, 
for  the  Defendant  for  life ;  after  his  decease  to  raise  the  farther  sam  ad- 
vanced by  the  Plaintiff  for  renewal  and  the  expenee  of  the  sait,  with 
compound  interest  at  4  per  tent,  during  the  life  of  Defendant ;  and,  sub- 
ject thereti^,  for  PhiHtiff  in  tail  male;  remainder  to  Defendant  and  his 
heirs:  the  Defetidaot  was  not  alloiired  to  charge  the  estate  with  6001. 
towards  a  fine  paid  by  |um  upon  a  former  renewal  in  178Q  without  90Q- 
sent  of  the  remi4nder-man» 


aft 
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1796.  the  testator  thereby  gave  and  granted,  willed  and  transferred^ 
unto  Mr.  Hyatt  during  his  life  and  to  the  testator's  brothers 
William  and  Thomas  and  their  sons  during  their  respective 
lives  as  they  should  come  into  actual  possession  of  the  estate 
full  power  and  authority  from  time  to  time,  as  occasion  should 
require  to  renew  the  lease,  to  mortgage  the  same  and  the 
estate  thereby  devised  or  any  part  thereof  for  any  number  of 
years  to  any  person  or  persons  for  any  sum  not  exceeding  5002» 
for  renewing  the  siud  lease  as  aforesaid ;  and  he  gave  to 
Mr.  Hyatt  and  to  his  said  brothers  William  and  Thomas  and 
their  sons,  as  they  should  come  into  possession  of  the  estate 
full  power  and  authority  to  grant  any  lease  or  leases  of  his 
estate  or  any  part  thereof  to  any  person  or  persons  for  any 
number  of  years  not  exceeding  twenty-one,  so  as  such  lease  or 
leases  should  be  made  at  the  best  rent,  that  could  be  got 
without  any  fine  or  income  and  to  be  made  payable  after  his^ 
her,  or  their,  death  to  such  person  or  persons  as  should  be 
entitled  to  the  reversion  or  inheritance  thereof. 

The  testator  died  in  July  1754.  Upon  his  deatl^  Hyatt 
entered;  and  in  October  1754  he  surrendered  the  lease;  and 
took  a  new  lease  to  him,  his  heirs  and  assigns,  for  the  lives  of 
himself  and  the  two  remaining  cestuys  que  rie,  who  survived 
the  testator;  praying  for  such  renewal  out  of  the  testator's 
personal  estate  a  fine  of  S50/. 
£  9S  ]  William  White,  the  testator's  brother,  died  in  1762.    John 

Ward  one  of  the  cestuys  que  vie,  died  in  the  life  of  Hyatt ; 
but  nothing  was  done  upon  his  death.  In  1774  Hyatt  died ; 
at  which  time  Chrubb,  the  only  surviving  cestuy  que  vie  was  of 
the  age  of  eighty-four.  Upon  the  death  of  Hyatt  the  testator's 
nephew  William  White  entered;  and  in  November  1774  with- 
out any  communication  with  the  remainder-men  he  surrendered 
the  lease ;  and  took  a  new  lease  to  him,  his  heirs  and  assigns, 
for  the  fives  of  himself  and  o{  Samuel  and  John  White,  his 
brothers,  and  of  the  survivor  of  them.  William  White  pud 
50(M.  as  a  fine  upon  this  renewal;  and,  having  borrowed  that 
sum  firom  Thomas  Hodgson,  he  in  1775  in  pursuance  of  the 
power  contained  in  the  will  mortgaged  the  said  leasehold 
estate  to  Hodgson  for  that  sum. 

Charles  White  died  in   1776.    Samiel  White  died  in  iVb- 
sfe$nber  178S.    In  April  1786  William  White  withoiK  commu- 
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Idcitidnwith  the  remaiMer-iiien  surrendered  the  lease;  and 
look  a  new  lease  to  him,  his  heirs  and  assigns^  for  the  liiret  of 
hunaeU;  his  brother  John  Whiter  ahd  Richard  Hopkms,  and 
of  the  survivor  of  them.  Upon  this  renewal  he  paid  a  fine  of 
I17(ML  no  part  of  which  was  raised  under  the  power  contained 
in  the  will.  By  deed-poll  indcnrsed  upon  the  renewed  lease 
WUBam  WUie  executed  a  new  mortgage  of  the  sfdd  leasehold 
estate  to  Hodgson  for  ninety-nine  years,  if  the  three  cesHnfM 
que  vie  at  either  of  them  should  so  long  live,  for  securing  the 
SO(ML  borrowed  upon  the  ibrmer  renewaL 

Jokm  White  died  in  1794;  and  the  testator's  brother 
Dr.  Thomas  White  died  several  years  ago.  The  bill  was  filed 
fay  his  son  Charles  White  against  WiUiam  White ^  the  tenant 
in  possessMUif  who  was  also  entitled,  as  heir  at  law  of  the 
testator,  to  the  reversion,  subject  to  the  remainder  to  the 
Plaintiff  and  his  Keirs  male,  and  against  Hodgson,  the  mort- 
gagee, and  the  Bishop  of  Gloucester,  Prebendary  otMapes^ 
bmry ;  praying,  that  the  Defeiidiait  White  may  be  decreed  to 
procure  anodier  new  lease  for  the  lives  of  himself  and  two 
other  proper  persons ;  and  that  Hodgson  may  do  any  neces- 
sary act  to  prbciir^  such  renewal)  and  that  the/"Drfendant 
White  may  pay  the  necessary  fine;  and  in  case  both  the  pei^ 
mnoB  to  be  named  with  die  said  Defendant  shaH  die  in  his  life, 
diat  he  may  from  time  to  time  procure  additional  lives  or  an 
additional  Ufe  to  be  added,  in  order  that  there  may  be  always 
daring  the  life  of  the  said  Defendant  three  lives  ki  the  lease : 
the  Haintifi^  *  in  case  it  shall  appear,  that  he  ought  to  pay 
any  part  of  the  said  fine  or  fines  to  be  paid  for  such  renewal 
or  renewals,  offering  to  pay  the  same. 

It  appeared  by  the  answer,  that  the  estate  was  of  the  yearly 
vnhieof  eOW. 


1798. 


White 
White. 


[•«Ti 


Mr.  Grant  and  Mr.  W.  Agar,  for  the  Plaintiff. 
In  general  it  is  true,  that  tenant  for  lives,  being  himself  one 
of  die  lives,  need  not  renew,,  or  be  at  any  expence :  but  that 
is  only,'  if  tiie  testator  has  not  given  any  direction  about  it. 
If  he  has  given  any  direction,  that  must  be  implicitiy  followed; 
and  secondly,  if  the  testator  has  pcunted  out  any  particular 
And  for  renewal,  the  expence  must  fell  upon  that:  if  not,  the 
expeaoe  of  renewal  must  come  o«t  of  tiie  rents  and  profits  of 

the 
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Ibe  estate  itecdf.  There  b  a  cieai"  intention  in  HAM  will,  thftt 
Aft  letae  shell  be  kept  fblL  The  tenant  has  no  option  td  let 
any  life  vemain  vafcant  The  injunction  upon  each  tenant  la 
poflitite.  The  personal  estate  of  the  tdstator  is  applicable 
cnlyfiir  the  first  renewaL  Another  fund  is  provided  nnder 
^  poaner  to  mortgage:  but  that  can  only  extend  to  one  sum 
6t  8001.  The  testator  had  no  coneeptkxi,  that  800L  would 
be  required'  upon  every  renewal.  It  may  be  inferred,  that  he 
tiwught  that  sum  would  be  sufficient  to  assbt  the  tenants  for 
life  for^  the  renewafai  till  some  person  having  an  estate  of 
inheritance  shonld  come  into  possession.  The  expression 
^  aa  aferesidd"  refers  to  die  words  **  from  time  to  time;**  and 
gives  coontenahoe  to  that  inference.  The  fine  upon  the  first 
raiewal,  when  Hyuitu  life  waa  pot  in,  was  bat  2502.  Upon 
tlie  next  renewal  it  was  increased  to  5002.  because  the  Be* 
fendant  chose  to  have  three  new  lives.  Now  that  sum'WDiiU 
not  be  nearly  snffident 

If  Ae  testator  had  been  totaBy  silent,  the  Court  must  hare 
applied  the  ordinary  rule.  The  cdd  rule  was  to  pot  owe* 
third  upon  die  tenant  fer  life.  Yamey  v.  F^miey,  1  Ve$.  ASH ; 
Amb.  88.  Lockv.  Lock,  2  Vem.  666«  and  Grakam  v.  Lord 
Lomdonderry^  cited  m  Sttme  v.  Theed^  »  Bro.  C.  C.  4^;  also 
imve,  that  die  CSourt  will  without  any  direction  compel  the 
tenant  fer  life  to  renew,  and  to  oontribute  to  the  expence; 
and  GmAomv.  JLon/ Zoftdaadbry  was  the  case  of  a  jointress; 
who  v^as  herself  one  of  the  lives  in  the  lease  (32).  *  The 
iUda^  that  a  tenant  for  Ufb^  whose  life  is  in  the  lease,  shall  not 
be-compeDed  to  contribute  to  a  renewal,  cannot  apply,  when 
by  the  intention  of  the  testator  the  estate  is  to  be  continued^ 
er  from  its  nature  Aat  is  to  be  presamed ;  as  upon  a  marriage 
settlement.  The  Defendant's  life  being  in  the  lease  can  make 
no  difference ;  for  that  is  by  his  own  act,  not  by  the  testator. 
The  old  role  hnposing  one^hird  of  the  expence  upon  the 
tenant  for  fife  has  ceriaiidy  been  domed.  The  role  adopted 
hk  N^ilkh^uie  v.  Lmscm^  1  Bro.  C.  C.  440^  has  been  applied 
only  to  leases  for  years;  and  wheie  the  tenant  for  life  was 

dead; 


(i9)  The  Couit  expressed  a 
daubt,  wfasthar  a  teunt  for  life, 
who  la  one  of  the  liv^.  in  the 
kiie,  can  be  compelled  to  con- 


tribute to  the  renewal;  though 
be  certaialy  may  to  smrrender 
the  lease  for  that  pntpose.  See. 
1  Vet.  429. 
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itai ;  and  dherefere  k  war  cMgr  to  attertuo  ^at  p#rtiMi  of 
die  term  he  had  eiqogrdL  It  hM9  iiever  ba^  aj^&d  to  haatm 
Ibr  fires,  lliere  »  nocaae^  m  wivkh:  il  haa hem.  sQttkd  by 
antidpation,  upctt  adbat  temia  tiw  raoewal  afcaX  be  mad^  ami 
in  what  proportion  the  contribution  shall  be^  respectively, 
where  ih»  benefit  is  tmoevtadt;  The  rents  of  dus.  estate  are 
tmfif  auffident  to  bear  the  ex^^noai.  It  is*  no  olyectioQ^  that 
it  is  uMNPe  finr  die  FkindflTs.  beneit^  if  tiss  tetafeOF  km  saidi 
Ae  tenant  nnat  renewi  and  has  pmnted  out;  no  other  find 
dan  the  lenits  and  psofits. 

If  the  old  rule  is  to  give  wajr^  and  the  whole  exponea.  is  to 
be  thrown  npon  the  iidiaritanoe,  the  tenant  for  life  muak  ai 
IbsbI  keep  down  die  interest  of  that  oharge*  That  seema  to 
be  consialcnt  widi  your  Honoi^s  opinion  mBuciaiigei  ▼•  iinn 
jToai  (ani0f  VcL  II9  666).  In  diis  case,  besidea  the  positiso 
direotion  of  die  testator  to  renew,  there  ^  a  groutsdi.  upoA 
nhidi  it  is  impossible,  diat  die  Defendant  can  be  attejgethet 
eaempted ;  lot  he  has  himself,  as  heir  of  the.  testatoiv  a  rch 
teisionary  interest,  subjeet  only  to  die  chance  of  the  Plaintiff's 
sarnvkig  \am  and  leaving  issuew  If  die  Plaintiff  dies  in  his 
fife  withoat  issue,  die  whole  benefit  may  be  hii.  It  is  not 
fikely,  that  he  will  wsiiPs  that  rigl|t(2ft);  and  the  Phdntiff 
cannot  barit(S4i).  InXrow  v.JSamm,  3  P.  WiU.aeSt,  it  was 
held  Aat  the  remainder  could  not  be  barred.  In  The  Duke 
ef  Qre^Um  v.  Hmnmer^  in  a  noto  to  that  case,  the  Duchess 
of  QrtLflem^  the  tonant  for  life,  joined  in  a  fine,  and  tiU  that 
was  done,  the  Court  conceived,  the  remainders  could  not  be 
barred;  and  though  accordiag  to  Wattneye  v»  ChappM^ 
1  Bto.  P*  C.  467,  and  the  other  cases  in  Mr.  C^%  note^ 
S  P.  iraZ,  fl^  any  alienation  by  the  {gwm)  tenant  .^in  tafl 
wiD  be  saflUbat  to  bar  die  remainder,  yet  it  has  never  been 
h^,  that  his  act,  where  he  is  not  in  possession^  will  do  widin 
oat  the  concurrence  of  die  tenant  for  Kfe;  and  such  a  con^ 
straction  would  create  an  interest  in  dus  species  of  estate 
nmch  greater  than  die  anidogy  to  an  estate  tail,  which  the 

Conrta 


M8fll 


(IS)  An  arrsngesMnt  of  that 
ssftwas  suggested  by  tibe  Court: 
ths    Defendttitfa  soUeitor 
\  be  had  no  aatbority  to  ooq-: 


(24)  The  Court  seemed  ia\ 
clined  to  think,  it  migbi  bo 
barred  by  any  conveyance* 


Wnrfg 
Wiirritt 
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Coitrtff  have  always  wished  to  preserve,  would  admit.'  It 
appears  in  The  Duke  of  GrafUm  v.  Hanmer^  fliat  there  were 
trustees:  for  the  assignment  was  to  new  trustees.  This 
Plaintiff  in  truth  has  but  a  contingent  interest. 


Mr.  Graham  and  Mr.  FiyiManque^  for  the  Defendant. 
^  The  general  rule  is  deari  that  a  person  having  a  lii 
interest  for  his  own  life  in  this  sort  of  estate  cannot  be  com- 
pelled to  contribute.  Vemey  v.  Vemey  recognizes  that  prin- 
ciple; for  the  decision  was  in  respect  of  the  circumstance, 
that  the  tenant  for  life  had  not  such  a  limited  interest.  There 
18  but  one  cited  casei  ChnAam  v.  Lord  Londonderry ^  to  the 
contrary^  which  does  not  appear  to  be  any  where  reported; 
and  which  I  do  not  recollect  to  have  been  cited  upon  that 
occasion.  And  Lord  Thurlow  in  his  judgment  in  SUme  v. 
Theedf  2  Bro.  C.  C  £48,  wholly  puts  by  such  an  authority* 
In  3  Aih  S93,  there  is  a  case  between  the  same  parties  upon 
anodier  point.  That  was  in  1746;  and  it  cannot  be  supposed, 
that  Lord  Harthoicke  in  Vemey  v.  Vemey  had  forgot  his  own 
decree  only  four  years  before.  That  the  Defendant's  life 
was  put  in  by  himself,  and  not  by  the  testator,  can  make  na 
difference.  The  authority,  by  which  he  did  it,  was  givai  by 
the  testator. 

As  to  the  proportion,  if  the  Defendant  is  to  contribute  ia 
any  degree,  die  rule  that  prevailed  in  Vemey  v.  Vemey  haa 
very  properly  ceased.  The  true  objection  to  it  is,  not  aa 
Lord  Macclesfield  has  said,  that  it  is  too  low,  but  that  it  does 
not  at  all  hit  the  criterion.  The  rule  adopted  ip  Nightingale 
V.  Lawson  does.  How  frivolous  is  the  distinction  between 
estates  for  Uves  and  terms  for  years  renewable !  In  Barnard 
▼.  Heaion,  a  cause  *by  consent  in  this  Court  a  few  days  ago, 
a  College  lease  for  twenty-one  years,  renewable  every  seven 
years,  was  settled  for  ninety-nine  years,  if  the  leases  should 
continue  to  be  renewable.  The  tenant  for  life  had  lived  out 
the  whole  of  his  interest;  having  exhausted  two  or  three  re- 
newals. Your  Honor  adopted  the  rule  in  Nightingale  v. 
ZoiofOfi.  If  tiie  provision  for  renewal  is  compulsory  U]>on  tiie 
tenant  for  life,  which  is  doubtful,  it  is  dear  the  charge  could 
not  exceed  500/.  The  Defendant  paid  1170^  upon  the  last 
uenewal  out  of  hb  own  pocket  r  not  conceiving,  he  had  any 

right 
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tight  to  charge  more  than  500/.    In  process  of  time  the  fin^         1798. 

nay  increase  so  that  the  interest  would  absorb  the  income 

of  the  tenant  for  Ufe.    The  Defendant  secured,  as  far  as  he 

could,  the  effect  of  the  testator's  intention  by  getting  rid  of      White. 

the  old  life  and  putting  in  the  Uves  of  those,  who  were  all  to 

take  before  the  Plaintiff. 

The  reversion  in  the  Defendant  is  in  fact  nothing.  It  is 
dear  since  Law  v.  Burron,  that  a  person  having  such  an  in- 
terest as  the  Plaintiff  may  cut  off  the  interests  of  those  behind 
hj  lease  and  release :  but  there  are  other  modes  of  doing  it. 
An  equitable  contract,  an  agreement,  will  do  it.  Articles  in 
equity,  as  Lord  Hardwicke  says  in  Norton  v.  Fletcher y 
1  Ait.  525,  will  operate  upon  it  as  a  recovery  upon  an  estate- 
taiL  Then  where  is  the  necessity  of  actual  possession  ?  A  man' 
may  contract  to  sell  a  reversion;  which  will  be  enforced,  when- 
ever he  comes  into  possession.  The  analogy  to  an  estate-tail 
does  not  hold.  In  that  case  the  concurrence  of  the  tenant 
for  life  is  necessary  to  a  recovery  on  account  of  the  tenant  to 
die  pracipe.  That  depends  upon  the  statute  de  Dofiis  {25); 
and  can  be  barred  only  by  that  particular  mode.  This  in-^ 
terest  is  perfectly  unUke  that;  and  is  either  an  anomalous 
case,  or  a  fee  conditional  at  common  law;  and  the  Plaintiff 
has  issue.  He  therefore  has  it  in  his  power  now  to  disap- 
point that  interest,  in  respect  of  which  the  Defendant  is  called 
upon  to  contribute ;  for  he  may  enter  into  a  contract ;  which 
win  be  enforced,  when  the  estate  comes  into  possession.  He 
has  the  power  of  acquiring  the  absolute  interest ;  and  the  pre- 
somption  is,  that  he  will.  The  chance  cannot  be  made  the 
subject  of  calculation.  The  Duke  of  Grafton  v.  Hanmer  de- 
cides nothing.  The  Duchess  might  have  been  called  upon 
to  surrender  only  to  give  effect  to  the  new  lease  :  but  besides 
that  it  was  a  family  arrangement,  in  which  she  concurred 
without  difficulty. 

Reply. 
AD  the  cases  referred  to  are,  where  there  was  no  obligation 
upon  the  tenant  for  Ufe,  imposed  by  the  testator  or  in  any 
other  way,  to  renew ;  and  his  own  Hfe  being  in  the  lease,  the 

Comt  has  said,  he  should  not  be  at  the  expence  of  what  was 

done 

(85)  TFeiMmsfer  the  Second,  13  Edvo.  I.  c.  1. 
You  IV.  C 
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done  for  the  benefit  of  others.  He  might  have  Tefiiscd  to  do 
any  thing  or  give  himself  any  trouble  to  prevent  the  expiration 
of  the  lease :  but  where  the  will  is  compulsory  in  directing 
the  renewal,  no  ease  *  has  been  cited  to  shew,  that  it  shall  be 
at  the  sole  expence  of  those  in  remainder;  whose  benefit  the 
testator  appears  to  have  had  in  contemplation.  A  wearing 
interest  given  in  succession  with  an  injunction  always  to  keep 
it  up  is  like  a  house  to  be  enjoyed  by  successive  occupants 
with  an  injunction  to  keep  it  in  repair.  That  must  come  out 
q£  the  profits  of  the  thing  itself,  Uke  the  case  of  the  embank-^ 
ment  put  by  Lord  Thurlow  in  Stone  v.  TAeed.  In  that  case 
and  Nightingaie  v.  Lawson  Lord  Thurlow  allows,  that  the 
injunction  of  the  testator  makes  an  important  difference;  and 
in  Stone  v*  Theed  the  expression  was  merely  considered  equi- 
valent to  a  direction  to  keep  up  the  lease ;  not  an  express  and 
minute  declaration,  as  in  this  instance.  Lock  v.  Lock  is  strong 
to  shew,  the  tenant  for  life  has  no  option ;  for  the  first  taker 
was  held  bound  to  keep  up  the  lease  only  by  implication.  It 
clearly  was  not  this  testator's  intention,  that  the  lease  should 
drop,  if  it  could  not  be  renewed  for  500/.  That  sum  \&  only 
given  to  enable  them  to  do  it.  The  fine  must  depend  upon 
the  bargain  made  and  the  number  of  lives,  that  had  dropped. 
What  is  necessary  beyond  that  sum  must  come  out  of  the 
rents  and  profits  as  in  the  case,  where  an  embankment  is  ne- 
cessary, or  repairs.  The  whole  must  be  applied,  according  t6 
Lord  Thurlow,  if  necessary  for  those  purposes;  and  so  in  these 
eases:  the  principal  intention  being  to  keep  up  the  lease* 
Whatever  is  the  authority  of  Graham  v.  Lord  Londonderry,, 
the  act  of  the  Defendant  in  putting  in  his  own  Hfe  ought  not 
to  vary  the  right  of  the  remainder-man.  No  answer  has  been 
given  to  the  objection,  that  the  rule  cannot  be  appUed  pr€>« 
spectively.  It  cannot  be  known,  how  much  each  is  to  enjoy* 
There  i»  no  doubt  of  the  old  rule.  The  only  doubt  of  Lord 
Macclesfield  was,  whether  the  value  of  the  estate  for  Kfe  was 
fairly  estimated  at  one-third.  Nightingale  v.  Lawson  is  ndt 
applicable:  nor  Barnard  v.  Heaton  for  the  same  reason ;  tlie 
lease  being  for  years,  and  the  interest  determined  \  therefore 
it  was  known,  how  long  they  had  enjoyed. 


Master  of  the  Rolls. 
The  obligation  upon  them  to  renew  must  be  intended  to  be 

compulsory 
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oompukory  to  a  certain  degree ;  for  Hyati  beings  aiitfaoriged 
to  put  in  his  own  Hfe  at  the  expence  of  the  testator's  perso- 
nal estate  could  have  no  interest  in  the  event  of  another  life 
dropping  to  keep  the  lease  full,  and  charge  his  life-estate, 
which  was  all  he  could  get,  with  the  interest  of  5O0L 

I  think,  there  is  a  right  to  charge  500/.  ioties  quoties*  It  ift 
very  plain  upon  the  wiU.  I  must  compel  the  Defendant  to 
join  in  a  *  mortgage  for  that  sum :  but  I  can  go  no  farther. 
The  Plaintiff  will  Judge,  whether  it  is  worth  his  while  to  pay 
the  excess.  If  he  does,  I  shall  order  the  estate  to  be  barred^ 
1  surrender  to  be  made,  and  the  new  lease  to  be  to  the 
Defendant  for  life;  remainder  to  the  Plaintiff  and  his  heirs; 
bt  I  think,  the  reversion  may  be  barred  without  the  concur* 
lanoe  of  the  tenant  for  life* 

That  doctrine  of  charging  one-third  upon  the  tenant  for  life 
cm  never  hold*    It  was  a  most  absurd  rule. 


1798. 
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MAsfka  qf  the  Rolls. 

Upon  the  death  of  Hyatt,  one  only  of  the  lives  in  this  lease 
remaining,  of  the  age  of  eighty-four,  the  Defendant  succeeded; 
and  he,  what  authority  he  had  without  the  consent  of  the 
lemainder-man  I  do  not  know,  surrendered  the  lease;  and 
look  a  new  lease  for  the  lives  of  himself  and  his  two  brothers ; 
and  upon  that  occasion  lie  charged  the  estate  with  500/.  under 
the  power  given  by  the  will.  That  he  was  competent  to  do,  if 
he  was  competent  to  surrender  the  lease  and  take  another. 
Afterwards  upon  the  death  of  one  of  his  brothers  he  put  in 
die  life  oi  Hopkins  in  addition  to  his  own  life  and  that  of  his 
brother;  and  for  that  he  paid  1170/.  If  he  had  applied,  I  do 
not  know,  that  according  to  my  construction  he  would  not  have 
been  entitled  to  charge  another  sum  of  500/. :  but  I  do  not 
diink,  he  can  now  make  such  a  demand :  the  renewal  being 
Bade  without  the  consent  of  the  remainder-man.  In  1794 
upon  the  death  of  John  White  there  became  another  vacancy: 
and  consequently  it  was  competent  to  the  Plaintiff  to  call  for 
an  additional  life;  as  he  has  by  this  bilL 

It  is  first  contended,  that  from  the  nature  of  these  estates 
and  the  orders  and  decrees,  that  have  been  made  upon  pro^ 
perty  of  this  nature,  wherever  there  is  a  devise  of  a  leasehold 

C  9  interest 
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1798.         interest  for  lives,  and  I  suppose  it  is  meant,  for  years,  to  several 

'P'^  persons  taking  limited  interests  in  succession,  it  is  competent 

^^  to  every  person  interested  to  call  upon  the  tenant  for  life  to 

Wkitb.       contribute  some  proportion  towards  the  fine  upon  renewal.     I 

have  looked  into  all  the  authorities,  that  were  cited ;  and  have 

not  yet  found  any  such  principle :  on  the  contrary  it  appears 

[  •  33  ]       from  the  case  put  by  Lord  ♦  Hardwicke,  1  Ves,  429,  of  the  te- 

TenaRt  for  life  nant  for  life  being  himself  oDe  cf  the  cesiums  que  vie  to  have 

of  an  estate      been  admitted,  that  upon  a  legal  estate  in.  such  a  leasehold 

for  lives  being  interest  it  would  not  be  competent  to  the  remainder-man  to 

himself  one  of  ^^jj  ^p^  i^^^ ,  because  he  could  have  no  interest  in  the 

'  ^    ^  renewal;   thoas^h  he  intimates  a  doubt  as  to  a  trust  estate, 
not  competent  .       ° 

to  tbe  remain-  '"^^^^'^^  ™^  cesiuy  que  trust  for  life,  being  one  of  the  lives, 
der-man  to  could  be  compelled  to  contribute;  as  he  had  no  benefit  to 
compel  him  to  result  from  the  renewal.  It  is  not  necessary  for  me  to  decide 
contribute  to  that.  I  am  of  opinion,  there  is  no  one  authority,  that  a  re- 
the  expence  of  mainder-man  has  a  right  to  call  upon  the  tenant  for  life  to 
renewal,  it  it  ^lake  any  contribution  upon  such  an  estate  as  this,  if  the  estate 

*  *  A^«r  is  a  legal  estate.  I  do  not  mean  to  decide,  that  if  it  is  to 
tate:  Q.  if  a  °     ,  . 

trasC  *  trustee  in  trust  for  one  for  life,  and  after  his  decease  to 

others  in  succession,  the  trustee  might  not  be  authorised  to 

raise  out  of  the  estate  for  life  a  reasonable  proportion  in  order 

The  rule,  that  to  keep  up  the  estate :  but  I  have  no  difiiculty  in  saying,  that 

tenant  for  life  after  the  case  of  Nightingale  v.Lawson  I  cannot  conceive,  the 

of  an  estate      doctrine  of  one-third  is  in  any  case  to  be  applied.     It  was  a 

or    ives  snail  ^^^^  unreasonable  and  absurd  rule ;  for  it  being  admitted  that 

c\i  every  person  is  to  contribute  accordinor  to  his  interest,  a  man 

of  the  ei^pence  .  . 

of  renewal        ^^  ^^®  *S^  ^^  eighty-four,  with  perhaps  not  a  year  to  live,  must 

was  unreason-  ^^  ^^^^  ^^  have  as  much  interest  as  one  of  twenty-one.    There-- 

able,  and  does  fore  I  have  no  difficulty  in  saying,  that  if  the  tenant  for  life  is 

not  now  pre-  called  upon  to  contiibute  any  proportion  of  the  fine,  one-third 

vail :  the  fair    Jg  not  the  proportion,  the  Court  would  enforce  (26). 

proportion  is,        ^he  next  question  is  what  is  the  proportion  ?     The  fair  pro- 

-         ,  ,     portion  is,  that  the  tenant  for  life  shall  pay  the  interest  of  the 

keep  down  the  .     . 

interest    like     ^^"^Y  advanced.     What  is  the  case  of  a  devise  in  strict  settle- 

the  devisee  of  i^ent,  charged  with  a  mortgage :  suppose  a  bill  is  filed  to  fore- 

a  mortgaged      close  the  mortgage :  was  it  ever  contended,  that  the  tenant  for 

estate.  life  is  to  pay  one-third  of  the  mortgage-money  ?    The  decree  is 

always 

(2e)  Post,  Vol.  V,  107.  Allan  v.  Bachhouie,  2  Fei.  ^  Bta.  65, 

Randall  v.  Ruuell,  3  Ma.  190. 
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ihrays  for  a  mortgage ;  and  if  a  mortgage  camfiot  be  procured^  1708. 
that  a  proportion  of  the  estate  shall  be  sold.  In  the  one  case 
the  tenant  for  life  would  lose  the  rents  and  profits  of  so  much 
of  the  estate  as  was  sold:  in  the  other  he  would  pay  the  White. 
whole  interest.  Therefore  if  this  Defendant  is  bound  to  con- 
tribute, it  should  be  only  by  directing  him  to  pay  the  interest : 
as  the  testator  has  done  in  a  limited  way. 

But  we  must  in  this  case  resort  to  the  will  to  see,  whether 
die  testator  has  intimated  an  intention,  that  the  estate  shall  be 
kept  renewed.  I  am  of  opinion  he  has  done  so.  It  is  impos- 
flUe  to  contend,  that  he  did  not  mean  the  lease  to  be  kept 
611:  but  it  is  *  aho  impossible  to  suppose,  he  meant  that  con-  [  *34  1 
tribution  sliould  be  made,  which,  I  think,  would  be  the  con- 
sequence, if  he  had  given  a  mere  intimation  of  an  intention 
to  keep  the  lease  full:  viz.  that  the  tenant  for  Kfe  should  pay 
the  interest.  What  am  I  to  understand  by  the  words  "  not 
"  exceeding  500/."?  The  testator  could  not  suppose,  that 
would  be  sufficient.  From  the  value  of  the  estate  and  the  fine 
paid  upon  the  first  renewal  it  is  clear,  it  could  not  be  sufficient 
from  time  to  time  to  pay  all  the  fines,  that  from  the  casualties, 
that  might  happen,  might  be  necessary.  Therefore  the  only 
construction,  J  can  put  upon  the  will,  is,  that,  whenever  any 
life  drops,  it  is  competent  to  the  tenant  to  charge  any  sum  not 
exceeding  500/.  for  the  renewal  of  each  life;  but  that  under 
the  circumstances  the  Defendant  has  no  right  to  call  upon  the 
remainder-man  to  submit  to  a  mortgage  for  that  sum  in  respect 
of  the  fine  paid  by  him  upon  the  last  renewal;  for  he  ought  to 
have  applied  upon  the  death  of  the  first  life,  if  he  intended  to 
avail  himself  of  that  clause :  instead  of  that  without  any  con- 
sent he  put  in  first  the  lives  of  himself  and  his  two  brothers, 
and  next  the  life  oi  Hopkins*  He  must  therefore  take  upon 
himself  the  whole  burthen  of  the  1170/.  he  has  paid:  but 
upon  the  true  construction  of  the  will  I  think,  he  has  a  right 

DOW  Lj  call  for  a  mortgage :  but  tliat  right  is  limited  to  500/. ; 

and  he  cannot  call  for  more  as  a  charge  upon  the  estate  than 

that  sum ;  of  which  he  must  pay  the  interest. 
The  case  of  Verney  v.  Verney^  wliich  is  much  relied  upon  to 

prove,  that  in  all  cases  one-third  of  the  fine  is  the  proportion 

to  be  paid  by  the  tenant  for  life,  when  it  comes  to  be  looked 

idtO|  is  no  authority  whatever :  for  it  expressly  appeal's  by  the 

order 
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order  to  be  by  the  consent  of  the  tenant  for  life.  It  came  on 
in  the  year  1749-50  upon  the  petition  of  the  Plaintiff^  the  son, 
reciting^  that  the  late  Master  of  the  Rolls  devised  the  lease  to 
his  wife  for  life,  and  afterwards  to  his  son  in  tail;  that  one  of 
the  lives  >vas  vacant  and  the  tenant  for  life  ought  to  contribute 
a  proportion ;  and  she  submitted  to  pay  such  part,  as  the 
Court  should  direct.  It  appears,  she  made  no  objection ;  and 
perhaps  her  life  might  be  such  as  to  make  it  a  reasonable  pro- 
portion. It  is  impossible  to  insist  from  that  case,  that  Lord 
Hardmcke  thought,  she  was  compellable  to  pay  that. 

The  consequence  of  my  opinion  is,  that  the  Plaintiff  has  a 
light  to  call  for  a  siurrender^ond  renewal  of  the  lease ;  and  that 
500/.  *must  be  charged  upon  the  inheritance  of  the  estate: 
the  interest  of  that  sum  to  be  paid  by  the  Defendant  for  his 
life ;  and  the  principal  to  remain  a  charge- 


In  consequence  of  this  opinion  the  Court  proceeded  to  refer 
it  to  the  Master  to  inquirci  whether  it  was  for  the  benefit  of 
$he  several  persons  interested,  that  the  sum  of  1170/.  or  any 
other  and  what  sum  should  be  paid  for  the  fine  and  expences 
attending  the  renewal;  and  in  case  more  than  500/.  should 
f)e  necessary,  that  the  Defendant  should  declare,  whether  he 
was  willing,  that  his  estate  in  the  said  leasehold  premises 
should  be  charged  with  the  interest  of  so  much  money,  as  it 
might  be  necessary  to  borrow  beyond  the  500/. ;  and  if  he 
should  consent,  then  that  the  trusts  of  the  new  lease  should  be 
to  secure  the  500/.  already  charged  on  the  premises  and  the 
interest;  and  next  the  sum,  the  Master  should  find  necessary 
to  renew  the  lease ;  and,  subject  thereto,  in  trust  for  the  De- 
fendant for  life ;  remainder  to  the  Plaintiff  and  his  heirs  male ; 
remainder  to  the  Defendant  and  his  heirs:  but  in  case  the 
Defendant  should  not  consent,  then  that  the  Plaintiff  should 
declare,  whether  he  is  willing  to  advance  the  farther  sum  be-* 
yond  the  500/. ;  and  if  he  should  consent,  then  that  the  trusts 
should  be  first  to  secure  the  500/.  already  charged  and  the 
interest;  and  next  the  farther  sum  of  500/.,  to  be  applied 
towards  the  renewal,  and  interest,  and  subject  thereto,  in  trust 
for  the  Defendant  for  life ;  and  after  his  decease  in  trust  to 

• 
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nise  for  the  benefit  of  the  Plaintiff^  his  executors^  &c.  the         17084 
farther  8um,  that  he  should  advance  for  the  renewal^  with  com- 
pound interest  during  the  Ufe  of  the  Defendant ;  and  subject 
thereto  in  trust  for  the  Plaintiff,  his  heirs  and  assigns.  Wmitk. 

The  Counsel  for  the  Defendant  being  dissatisfied  with  this, 
IS  in  the  latter  case  it  would  bar  the  Defendant's  reversion^ 
the  Mckstcr  of  the  Rolls  seemed  incUned,  that  it  should  have 
that  efiTect :  but  said,  he  would  write  down  the  minutes  him- 
self* A  few  days  afterwards  the  following  minutes  were  deli- 
rered  out: 

**  Decree,  that  the  Plaintiff  is  under  the  will  of  the  testator 
"  Charles  While  in  the  pleadings  mentioned  entitled  to  have 
''  the  sum  of  5002.  and  no  more  raised  by  mortgage  of  the 
^  leasehold  estate  in  question  for  the  purpose  of  procuring 
^  an  additional  life  to  the  two  Uves  now  in  being ;  and  decree, 
**  that  the  Plaintiff  do  go  before  the  Master  and  declare,  whe- 
*'  ther  he  is  willing  to  advance  ♦  what  shall  be  foimd  necessary        [  *  36  j 
"  for  that  purpose  beyond  the  sum  of  500/. ;  and  in  that  case 
**  let  the  Defendant  White  and  all  other  proper  parties  join 
'^  in  surrendering  the  said  lease ;    and  let  a  new  lease  be 
**  taken  in  the  name  of  two  trustees  to  be  approved  of  by  the 
''  Master ;   and  let  the  trusts  thereof  be  declared  to  be  in 
trust  for  securing  the  sum  of  500/.   and  interest  already 
charged  on  the  said  lease  of  the  premises  ;  and  in  the  next 
^  place  to  secure  the  further  sum  of  500/.  and  interest,  to  be 
**  applied  towards  procuring  a  renewal  of  the  said  lease ;  and 
"  subject  to  the  said  several  sums  of  500/.  and  500/.  in  trust 
''for  the- Defendant  for  life;  and  after  his  decease  in  trust 
'^  to  raise  for  the  benefit  of  the  Plaintiff,  his  executors  and 
^'  administrators,  such  sum  of  money  as  shall  be  advanced 
''  by  him  beyond  the  sum  of  500/.  so  to  be  raised  as  aforesaid 
''  for  the  purpose  of  paying  the  fine  and  expences  of  such 
''  rqpewal  and  also  such  expences  of  this  suit  as  shall  be  paid 
'*  by  the  Plaintiff  together  with  interest  for  the  same  during 
"  the  life  of  the  Defendant  White  after  the  rate  of  4/.  per 
^'  cemim  per  annum :   such  interest  at  the  end  of  every  year 
'^  to  be  added  to  the  principal  and  carry  the  like  interest ; 
**  and,  subject  to  the  aforesaid  charges,  in  trust  for  the  Plain- 
**  tiff  in  tail  male,  with  remainder  to  the  Defendant  White, 
''  as  heir  of  the  said  testator,  and  to  his  heirs  and  assigns ; 

"  and 
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"  of  Gloucester,  and  the  Defendant  Titomas  Hodgson,  the 
"  mortgagee,  their  costs  of  this  suit  to  be  taxed  by  the  Master ; 
White.  "  and  reserve  the  consideration  of  the  rest  of  the  costs,  imtil 
**  after  the  said  Master  shall  have  made  his  report ;  and  any 
**  of  the  parties  are  to  be  at  Hberty  to  apply  to  the  Court,  as 
**  there  shall  be  occasion  (27)." 

.   (27)  See   the  variation  made  554.   Lo9d  Montford  v.  Lord  Ca^ 

in  this  decree  upon  a  re-hearing:  dogan,  XVII,  485.    XIX,  G35, 

post,  Vol.  V,  554,  and  the  deci-  2  Mer.  3. 
9ion  upoD  the  appeal,  Vol.  IX, 


1798. 

July  lOth;  DICKENSON  v.  LOCKYER. 

Wth,  \2th. 
A  general  de-    JAMES  FURZE  by  his  will  gave  to  his  friend  James 

visee  in  trust  LocJcyer  all  such  estate  and  effects  as  he  should  be  pos- 

for  the  tes-      sessed  of  at  the  time  of  his  death,  both  real  and  personal,  to 

tator*s  widow    JjqJ^j  ^q  JjJjjj^  j^jg  lieirs,  executors,  administrators,  and  assigns, 

ana   cmlareii    ^pQjj  \xxi&i  to  permit  and  suffer  Herodia  Furze  (the  testator  s 

If  ffi  wife)  to  receive  and  take  all  interest,  increase,  benefit,  and 
widow  who  advantage,  which  might  arise  therefrom  or  thereby,  during  her 
^ns  natural  life,  for  and  towards  the  ♦  support  of  herself  and  such 

execu-  '•  •'of  his  children,  as  should  be  living,  bom  of  the  body  of  his 
trix,  on  her  said  wife  at  the  time  of  his  decease,  and  of  such  child  or 
going  abroad  children,  as  she  might  be  then  pregnant  with ;  and  from  and 
to  recover  after  her  decease  he  gave  all  such  his  said  real  and  personal 
^  estate    unto  and  equally  between   such  his    said  children  as 

bonds  for  a  tenants  in  common ;  and  in  case  either  of  his  said  children 
debt  from  him  should  attain  the  age  of  twenty-one  years  in  the  life  of  hia 
and  his  part-  wife,  then  and  in  such  case  he  directed,  that  the  sum  of 
ners  to  the  es-  100/.  part  of  such  his  estate  should  be  paid  unto  such  child 
tate,  in  settling  q,.  children,  and  should  be  considered  as  a  part  of  such  their 
the  alTairs  of    gjjj^j.g  q^  portion  of  his  said  estate ;  and  in  case  but  one  child 

r  th        should  live  to  attain  the  age  of  twenty-one,  then  he  gave  after 

retirement  of  ^^® 

one  partner,  who  had  notice  of  the  trust,  delivered  to  him  the  bonds  to 
be  cancelled  without  the  privity  of  the  cestuys  que  trust;  continuing  to 
make  remittances  on  that  account  from  the  funds  of  the  new  partnership : 
the  partner,  i%ho  retired,  is  not  discharged. 
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die  death  of  his  wife  all  his  estate  and  effects  to  such  only 
ehild,  his  or  her  heirs,  executors,  administrators,  or  assigns ; 
and  he  appointed  his  said  wife  sole  executrix. 

The  testator  died  in  1778,  leaving  a  son  and  a  daughter. 
His  widow  proved  the  will. 

James  Lockyer  carried  on  business  as  a  timber-merchant  in 
partnership  with  Isaac  Bence  and  Thomas  Woodward;  and  the 
partnership  being  inoebted  to  the  testator  in  the  sum  of  1000/« 
before  his  death  entered  into  a  bond,  dated  the  20th  of  Jultf, 
1778,  to  secure  that  sum  with  interest.    The  partnership  being 
farther  indebted  to  the  testator  at  the  time  of  his  death  in  the 
sum  of  350Lf  Bence  and  Woodward  after  the  testator's  death 
executed  to  Lockyer,  as  trustee  in  the  will,  a  bond,  dated  the 
£Oth  o{  January,  1779,  for  that  sum  with  interest,  in  trust  for 
the  several  uses  and  purposes  mentioned  in  the  will.    This 
bond  was  executed  with  the  privity  of  Herodia  Furze  ;   who 
was   then  consulting  touching  the  assets  and  effects  of  the 
testator  with  Lockyer,  who  acted  principally  in  the  manage-. 
ment  of  the  testator  s  affairs.     He  and  his  partners  resided  at 
Bristol;  which  was  also  the  residence  of  Herodia  Furs:e.     In 
1781  she  went  to  reside  at  Savannah  in  North  America,  in 
order  to  recover  and  get  in  some  property  of  her  late  husband 
situated  there;   and  before  her  departure  she  delivered  the 
said  two  bonds  to  Lockyer,  as  part  of  the  testator*s  estate,  to 
be  applied  by  him  upon  the  trusts  of  the  will ;  and  he  exe- 
cuted a  power  of  attorney  empowering  her  to  collect  in  the 
testator's  estate  in  the  province  of  Georgia,     Before  her  de- 
parture she  settled  an  account  with  Lockyer,  who  gave  credit 
tor  the  interest  due  upon  the  said  bonds.     She  continued  to 
reside  in  Georgia  till  her  death  in  1794;  and  during  the  whole 
of  that  time  the  *  concerns  of  the  testator's  estate  and  effects 
were  managed  by  Lockyer  with  her  privity  and  consent. 

By  articles  dated  in  October,  1785,  it  was  agreed,  that  the 

partnership  should  be  dissolved ;  Lockyer  and  Woodward,  who 

were  to  continue  the  business,  undertaking  to  take  the  stock 

and  pay  all  the  debts ;  and  by  indentures,  dated  the  25th  of 

March,  1786,  the  partnership  was  dissolved  accordingly.    Upon 

that  occasion  the  creditors  were  j:onvcncd ;  and  their  accounts 

were 
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were  adjusted  by  their  consenting  to  take  bonds  of  LocJcyer 
and  Woodwardy  and  jiving  up  the  bonds  and  securities  of 
Bence,  LocJcyer^  and  Woodward;  and  Lockyer  without  any 
communication  with  the  family  of  Furze  delivered  up  the  said 
two  bonds  for  lOOO/.  and  350ZL  to  Bence  to  be  cancelled:  but 
no  new  security  was  taken  for  those  sums.  The  dissolution 
was  advertised  on  the  30th  oi  May^  1786.  At  that  time  the 
partnership  was  solvent ;  and  so  was  Lockyer  in  his  private 
capacity.  After  the  dissolution  the  int!brest|  as  it  accrued 
due  upon  the  two  bonds,  was  remitted  to  Herodia  Furxe  by 
Lockyer  out  of  the  funds  ot Lockyer  and  Woodward;  and  in 
1789  Lockyer  paid  to  the  order  o{  Herodia  Furxe  lOOL  for  the 
use  of  Anne  ElUot,  the  testator's^daughter,  on  account  of  the 
legacy  directed  by  the  will  to  be  paid  to  the  children  attaining 
the  age  of  twenty-one.  In  1793  Lockyer  and  Woodward  be- 
came bankrupts.  The  principal  cause  of  the  failure  was,  that 
Lockyer  had  engaged  to  a  considerable  extent  in  buildings 
near  Bristdl;  and  upon  the  war  breaking  out  could  not  com* 
plete  his  engagements. 

The  bill  was  filed  by  the  administrator  de  bonis  non  of  the 
testator,  and  Jamet  Furze ^  the  testator's  son,  and  Anne  Elliot, 
his  daughter,  with  her  husband.  The  bill  prayed,  that  aa 
account  might  be  taken  of  what  was  due  upon  the  two  bonds 
for  1000/.  and  350^ ;  and  that  Bence  might  pay  what  should 
be  found  due. 

The  Defendant  Bence  by  hb  answer  said,  that  in  case  the 
said  two  bonds  had  not  been  delivered  up  to  him,  he  should 
have  retained  out  of  the  partnership  effects  a  sum  of  money 
equivalent  to  answer  the  said  debts,  and  would  have  secured 
the  same  for  the  benefit  of  the  children :  but  well  knowing, 
that  Lockyer  was  the  devisee  and  trustee  of  the  testator's 
effects,  that  Herodia  Furze  and  all  her  children  were  in 
Savannah,  and  that  Lockyer  had  always  acted  as  the  agent 
of  Herodia  Furze ,  as  well  during  her  stay  in  England  as  dur« 
ing  her  absence,  and  finding  Lockyer  in  possession  of  *  the 
bonds,  he  conceived,  and  insists,  that  Lockyer  was  the  only 
person,  to  whom  the  said  principal  monies  could  be  legally 
accounted  for  and  paid;  as  the  Defendant  is  advised,  that 
Lockyer  was  in  Equity  entitled  under  the  will  to  receive  all 
the  testator's  monies  after  payment  of  his  debts,  funeral  ex-> 

pences 
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peaces  and  legacies;  and  that  the  delivery  of  the  said  bonds 
hjHerodia  Furxe  to  him  amounted  in  law  to  an  assignment  of 
ber  interest  therein;  and  that  this  I>efendant  having  notice 
thereof  could  not  retain  the  money  or  have  paid  it  to  any 
other  person. 

The  Defendant  Bence  died  pending  the  suit*    It  was  revived 
•gainst  his  executors. 

Attorney  General^  Mr.  Lloyd,   and  Mr.  Pemberton,  for 
the  PlainiifEs^ 
Having  mentioned  Scott  v.  Tyler,    2Bro.  C.  C.  432,  and 
Andrew  ▼•  ffrigley,  4  Bro.  C  C  125,  (which  refer  to  most 
of  the  cases  upon  the  general  rubi  that,  unless  there  is  coUu- 
siooy  a  purchaser  from  an  executor  is  discharged,)  and  having 
observed^  that  Nugent  v.  Gifford,  1  Atk.  463,  where  an  as- 
signment of  the  testator's  mortgage  term  by  the  executor  in 
sstislaction  of  his  own  debt  was  established,  is  not  a  case  of 
snich  authority,  the  Lord  C/iancellor  said,  he  could  not  con- 
cave,  what  could  be  the  defence. 
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SoUeitor  General,  Mr.  Grant,  and  Mr.  RomiUy,  for  the 
Executors  of  Bence. 
Humble  V.  Bili,  2  Vem.  444,  was  reversed  in  the  House  of 
Lords,  1  Bro.  P.  C.  71 :  but  a  number  of  circumstances  ap- 
peared in  the  House  of  Lords.    It  was  an  appeal  not  only 
from  that  decree  but  others ;  and  probably  upon  a  new  state 
of  chrcumstances.    A  fraudulent  decree  had  been  obtained  in 
1682.     Upon  aU  the  principles,  upon  which  the  pendency  of  a 
teit  is  considered  as  notice  to  every  one,  it  was  impossible  for 
the  Court  not  to  say,  the  party  took  the  assignment  from  the 
executor  with  notice,   that  he  was  contradicting  the  order. 
That  case  therefore  proceeds  upon  such  very  particular  cir- 
cumstances, that  it  does  not  affect  the  general  rule,  except 
from  the  first  impression  of  the  Court*     That  was  the  case  of 
1  specific  bequest ;  which  is  stronger  than  a  general  bequest. 
Vmne  t.  Drake,  2  Vern.  616.     From  Lord  Hardwicke's  ob- 
KTvations  on  that  case  in  Nugent  v.  Gifford  it  seems,   the 
purchaser  knew,  the  transaction  was  to  have  the  operation  of 
defeating  the  creditors.     In  Ewer  v.  Coir^t,  2  P.  Will.  148, 
DO  particular  notice  appears*     A  term  was  specifically  given; 

whiclil 
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which  ought  to  have  remained  in  the  situationj  in  which  it 
was,  unless  it  was  required  for  debts.  There  is  an  essential 
difference  between  a  specific  disposition  of  a  term  for  years 
and  a  disposition  of  a  residue  of  personal  estate.  Burting  v. 
Stonardy  2  P.  Will.  150,  is  upon  the  same  point  Nugent  \. 
Gifford  is  often  referred  to  by  Lord  Hardwicke.  I  cannot 
conceive,  why  it  is  not  of  authority.  Among  Sir  JTiofims 
Seweirs  papers  there  is  a  very  fiill  note  of  what  fell  from 
Lord  Hardwicke.  That  case  was  relied  upon  by  the  Master 
of  the  Rolls  in  Andrew  v.  Wrigley.  In  Mead  v.  Lord  Orrery^ 
3  Atk.  235,  Lord  Hardwicke  says,  that  upon  searching  the 
Ilegister*s  Book  it  appeared,  that  there  was  notice  in  Crane 
V.  Drake.  Nugent  v.  Gifford  is  there  also  mentioned  ¥rith 
approbation;  and  in  Taner  v.  Ivie,  2  Fes.  466,  there  is  a 
general  reference  to  it.  It  was  also  relied  on  in  Langley  v. 
Lord  Oxford {2&)  and  in  Bedford  v.  Woodham  in  the  Court 
of  Exchequer  (29).  Andrew  y.  Wrigley  is  essentially  dif- 
ferent 


(28)  Reported  Amb.  17. 
(20)  Tbe  Reporter  has  been 
favoured  with  the  following  Note 
by  one  of  the  Counsel  in  the 
cause. 

In  the  Exchequer.    Bedford 
V.  Woodham  and  Wyatt, 
27th  Feb.  1790. 
This  was  a  bill  of  interpleader; 
and  the  facts  of  the  case  were 
hold  premises   these: 

as  executor  in  July,  1777,  a  commission 

and  residuary  ^f    bankruptcy    issued    against 

^^^*d\™^'^^   FrawcwCailr;  and  he  was  found 
^  ^  ,  .     A  bankrupt ;  and  afterwards  ob- 

secure  a  debt  ,  .      .  , .         ,.«    ,       .    *  ., 
^c  , .  tamed  his  certificate :  but  it  ap- 

oi  ms  own ;  ^ 

and  afterwards  P®**^®^  *°  *"  *^^'^°'  ^^'^**  "^^ 
assigned  tbe      afterwards  brought  against  the 


Bankrupt,  who 
had  obtained 
his  certificate, 
being  possess- 
ed of  lease- 


bankrupt,  that  the  certificate  was 
fraudulently  obtained. 

In  October  1778  AnneBontine 
being  possessed  of  a  lease  of  cer- 
tain premises  for  forty-two  years 
died ;  having  made  her  will ;  by 
which,  after  giving  some  legacies, 
but  not  specifically  disposing  of 
the  lease,  she  gave  all  the  resi- 
due of  her  personal  estate  to 
the  bankrupt,  and  appointed  him 
executor. 

The  bankrupt  proved  the  will; 
and  in  January,  1779,  being  in- 
debted to  Abel  Jenkins  in  a  sum 
of  2001.  mortgaged  the  lease  to 
him  as  a  security  for  payment  of 
the  debt. 


equity  of  re- 
demption for  valuable  consideration  :  the  deed  reciting,  that  the  assignment 
was  made  for  the  purpose  of  paying  the  debts  of  the  testatrix.  The 
assignee  took  an  assignment  of  the  mortgage.  The  certificate  being  in  an 
action  held  to  have  been  fraudulently  obtained,  the  lease  was  claimed  by 
the  assignees  under  the  bankruptcy :  but  it  was  determined^  they  had  no 
right  against  the  assignee  for  the  valuable  consideration. 


On 
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tamt  from  these  cases.    The  Master  of  the  Rolls  took  great 
puns  in  that  case :  and  stated  what  iqppears  in  the  Re^ster^s 

Book 

Ob  the  27Chof  iSep^<M^1785  ly^  the  assignee  under  the  com- 

(he  bank  rapt  assigned  the  equity  mission  would  have  no  title  to 

of  redemption  of  the  lease  to  the  it:  bat  he  contended,  that  he 

idtudmnlManfWoodham  in  con-  took  it  in  this  case  as  residuary 

ndetation  of  400/.  paid  to  him ;  legatee :  that  he  had  acted  upon 

and  the  deed  recited,  that  the  it,  not  as  executor,  but  as  the 

Uts  of    the  testatrix  Bontine  person  beneficially  entitled  to  it; 

van  unpaid  ;  and  that  this  as-  for  he  had  mortgaged  it  to  ./eit- 

■ponent  was  made  for  the  pur-  hint  to  satisfy  a  debt  of  his  own  ; 

fmib  of  paying  those  debts.  and  though  the  assignment  of  the 

On  the  20th  o(  September  1787  equity  of  redemption  to  Woodham 

the  defendant  IFoodAam  paid  ./efi-  mig^t  be  made  as  executor,  and 

inuhis  mortgage  debt;  and  took  to  pay  the  testatrix*s  debts,  yet 

a  assignment  of  the  term  from  the  defendant  Woodham  claiming 

Urn.  the  legal  estate  through  Jenkins, 

The  PlaintiflT,  who  was  occu-  if  the  assignment  to  Jenkins  was 

yier  of  the  premises,  paid  the  bad  the  Defendant's  claim  must 

rent  to  Woodkam  till  January,  be  bad* 
1789 ;    when  he  filed  his    bill 
of  interpleader  against  IFoocMaJii 
nid  against  fVyait,  who  was  the 


Mr.  Burton  and  Mr.  RomiUyr 
for  defendant  Woodham  insisted, 
suTiTing  assignee  of  the  bank-  that  the  assignees  had  no  title  to 
nipt;  stating,  that  the  l>dfend-  the  leasehold  premises;  that  it 
iDts  respectiTely  claimed  this 
lease ;  and  the  Defendants  by 
tiieir  answers  both  claimed  to 
le  entitled  to  it 


was  clear,  that  the  legal  estate 
in  the  lease  was  not  vested  in 
the  assignees :  it  would  not  have 
Tested  in  them,  if  the  testatrix 
had  died  before  the  bankruptcy; 
Mr.  Spranger,  for  Defendant  and  therefore  could  not  have 
Wyatt  contended,  that  Calx  be-  vested  in  them,  when  it  came  to 
mg  in  the  situation  of  an  uncer-  the  bankrupt  after  bankruptcy, 
tificated  bankrupt,  and  this  lease  No  effects,  which  a  bankrupt 
being  property,  which  he  became    holds  in  auter  droit  vest  in  his 


beneficially  entitled  to  subse- 
quent to  his  bankruptcy,  his  as- 
nguecs  were  entitled  to  it  to  dis- 
tribute among  his  creditors.  He 


assignee.  Tn  3  Burr.  1369,  it  is 
laid  down  by  Lord  Mansfield^ 
that  if  an  executor  becomes  bank- 
rupt, the  Commissioners  cannot 


admitted,  that  if  the  bankrupt    seize  the  specific  effects  of  the 
took  the  lease  as  executor  mere-    testator ;  not  even  money,  which 
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Book  With  regard  to  Nugent  v.  O^ffbrd,    The  principfe  ii|k>iI' 
these  cases  is»  that  unless  there  is  somethuig  improper  in  the 
conduct  of  the  party,  the  transaction  cannot  be  impeached. 

In  this  case  Lockyer  acted  throu^out  as  agent  of  'iAin.Furxe* 
After  the  debts  were  paid,  the  residue  was  properly  to  be  in 
the  hands  of  Lockyer ^  There  was  no  fraud  in  the  transaction. 
It  is  impossible  to  impute  any  thing  to  Bence  but  want  of  suflS-* 
cient  caution,  Lockyer  from  the  dissolution  of  the  partnership 
down  to  179S  proceeded  in  remitting  to  Mrs.  Furze  the  inte- 
rest upon  these  sums  of  1000/.  and  S50/.,  as  sums,  with  which 
he  charged  himself  *upon  the  ground  of  the  transaction 
between  himself  and  his  partners.  In  I789|  the  Plaintiff 
Mrs.  Elliot  having  attained  twenty-one,  he  pdd  her  100^. 
under  the  directions  of  the  will.  There  was  no  other  fund  for 
payment  of  that  sum  unless  the  capital  of  this  fund.    That 

was 


can  be  specifically  distiogaished, 
and  asoertained  to  belong  to  the 
testator.  •  The  only  title  there- 
fore of  the  assignee  mnst  be  an 
equitable  title,  and  the  bankrupt 
most  be  considered  as  a  trustee 
for  the  creditors  of  the  testator^ 
till  their  debts  are  paid,  and  then 
as  a  trastee  for  his  own  assig- 
nees.   The  situation  of  the  asr 
signee  therefore  must    be    the 
same  as  that  of  a  residuary  le- 
gatee; and  there  is  no  doubt, 
that  a  residuary  legatee  will  be 
bound  by  assignments  of  the  tes- 
tator's  property  made   by  the 
executor  forTaluable  consider- 
ation tn  every  case  but  where 
there  is  collusion :  Ewer  v.  CW- 
bet,  2P.WiU.  148,    and  even 
though  the  executor  made  an 
assignment  of  the  testator's  Qf« 
fects  to  satisfy  a  debt  of   his 
own,  aiiU  neither  the  residuary 
l^^tee  nor  creditors  of  the  tes- 
ti|tO|r  could  follow  the  property 


in  the  hands  of  the  purchaser, 
as  was  held  in  Nugent  v.  Gifferd, 
1  AtL  403,  and  Lord  Hardwiche 
there  said,  that  it  was  objected , 
that  it  was  a  devatiavii;  because 
the  consideration  was  a  debt  of 
the  executor's  own ;  but  that 
there  was  no  difference  between 
that  and  money  paid  down;, 
provided  it  were  done  bonifide^ 
a  sum  of  money  boni^fide  due 
being  as  good  and  valuable  a 
consideration  as  any.  • 

Eyre,  Chief  Baron\  said,  that 
these  cases  were  directly  in  point; 
and  that  there  was  no  pretence  to 
say,  that  the  assignee  under  the 
comnussion  had  any  title  to  this 
lease,  which  had  been  assigned 
for  f  aluable  consideration. 

HoTHAM  and  Psrrtn,  J3a« 
roKf ,  of  the  same  opinion. 
Thomson,  Baron,  absent 
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m  no&Bf  that  Lockyer  was  lecehrfaig  and  paying  tbe  t68^ 
tetor's  estate.    Some  attempt  is  made  to  support  this  demand 
against  the  estate  otBence  from  what  passed  in  1781,  when 
Hrs.  Furxe  deposited  the  bonds  with  Lockyer  s  but  that  im- 
ports the  contrary;  for  it  was  not  necessary  for  the  purpose  of 
leceiTing  the  interest.    The  evidence  shews,  Lockyer  had  fiiH 
authority  upon  the  subject.    It  is  admitted,  that  payment  to 
Lodtyer  would  have  been  good,  if  in  money;  and  that  he 
having  the  management  of  the  property  might  have  given  a 
suflbaent  discharge.    The  cases  alluded  to  of  sales  by  exe« 
satorsy  where  it  is  not  necessary  to  sell  for  the  purposes  of  the 
irBi,  do  not  apply  to  the  case  of  a  debtor ;  for  he  has  nothing 
l9  do  but  to  pay  his  debt  to  a  person  having  proper  authority 
to  leodve  it.    He  has  nothing  to  do  with  the  application.    Is 
diere  any  diflference  between  actual  payment  and  a  settlement  in 
aoooimtt    In  Baldwin  v.  BiUingsley,  2  Vern.  539,  which  arose 
npoo  a  settlement  of  accounts,  the  obUgor  was  held  charge 
aUe  only  upon  the  ground,  diat  the  trustee  had  not  the  bond 
in  his  possession ;  bfflng  evidence,  diat  the  trustee  was  not  in- 
tended to  have  the  power  of  receiving  the  money.   Mrs.  Furze 
hftd  entrusted.  Z'Oeity^  with  the  possession  of  the  bond ;  and 
most  have  conceived,  that  he  had  authority  to  receive  the 
;  for  it  is  proved,  that  with  her  consent  he  paid  the  IQOk 
upon  Mrs.  EUiat^s  coming  of  age.    He  received  it,  and  passed 
it  in  account,  in  consequence  of  the  general  authority,  he  had 
by  possession  of  the  bonds.  Bence  thereforerhaving  acted  fairly 
ooght  not  to  be  called  upon  to  pay  this  a  second  time. 


iTfie. 


DlCKENSOU 
LOCKYRR. 


Ijord  Chai^cellor. 
It  is  not  necessary  for  me  in  this  cause  to  consider,  how  far 
persons,  who  are  deahng  with  an  executor,  who  has  the  legal 
property  and  a  title  to  administer  alt  the  effects,  shall  be  liable 
in  this  Court  in  respect  of  any  transaction,  either  for  payment 
of  a  debt  without  being  called  upon,  or  a  purchase  for  valuabkr 
conaideEmtion,  with  a  person  standing  in  all  these  rights,  anci 
perfieetfy  protected  at  law  (30).  I  should  not  have  nmch  re*' 
Inrt^nce,  as  a  general  nde>  to  hold,  that,  unless  fraud  is  inn* 
poted  to  themt  they  are  safe  in  thb  Court ;  especially  if  thejr 

stand 
(30)  Post,  M'LMr.Brummimd.y^XVitW^  Vill^MtH 
the  note,  ante,  V,  p.  213. 
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stand  ih  the  situation  of  purchasers  for  valuable  consideration; 
and  if  they  stand  in  the  situation  of  debtors,  who  volunta- 
rily paid  their  debts  to  the  executor,  a  pretty  strong  case 
would  be  necessary  to  make  them  liable  to  pay  it  over  again ; 
being  paid  in  a  legal  course  and  to  a  person  having  a  right  to 
Call  upon  them.  The  executor  has  the  whole  legal  property; 
and  he  is  bound  to  pay  the  debts ;  therefore  his  conversion  of 
the  assets  cannot  be  quarrelled  with.  It  may  be  necessary : 
it  may  be  fraudulent :  but  unless  it  is  fraudulenti  and  that  ap- 
pears, this  Court  will  not  interfere.  Nugent  v.  Gifford  was 
the  case  of  an  executor.  I  should  not  at  all  disagree  with 
the  case  of  an  executor :  but  what  was  Lockyer's  situation  ? 
What  was  his  legal  power  7  He  was  no  executor :  he  is  devisee 
nominally,  it  is  true,  of  all  the  effects.  The  widow  is  the 
executrix.  He  is  devisee;  but  in  trust  to  hold  the  effects, 
when  liquidated,  (the  whole  administration  being  confided  to 
the  widow,)  and  to  pay  to  the  widow  for  life  and  afterwards  to 
the  children ;  with  power  to  advance  to  each  of  the  children, 
that  should  attain  the  age  of  twenty-one  in  the  life  of  their 
mother,  the  sum  of  100/.  He  only  stands  in  the  character  of  a 
trustee.  The  executrix  goes  abroad,  it  is  admitted,  to  recover, 
part  of  the  effects  situated  at  Savannah.  The  two  bonds  were, 
left,  and  very  properly  left,  in  the  hands  oiLockyer  in  England^ 
There  could  be  no  use  in  carrying  them  to  America.  The 
money  due  upon  them  might  be  paid.  If  they  were  paid,  hav- 
ing the  money  in  his  possession  he  would  be  bound  by  the 
trust.  He  might  be  an  unfaithful  trustee :  but  the  confidence 
placed  in  him  by  the  testator  was  a  good  reason  for  the  ex- 
ecutrix to  trust  him,  while  she  was  abroad* 


Then  what  is  the  transaction?  Bence  had  notice  of  the 
trust;  for  he  and  Woodward^  when  they  settled  the  simple- 
contract  debts  of  the  partnership,  settled  the  debt  of  S50/.  due 
to  the  testator.  The  mode,  they  took,  which  was  not  the  best 
was  by  giving  their  bond  to  Lockyer.  They  could  not  give 
it  to  him  upon  any  other  ground  than  that  be  was  a  trustee  for 
the  family  of /**ttrjir^.  That  fixes  them  with  the  notice  of  the 
trust.  Then  without  the  authority  of  the  executrix,  without 
the  least  tittle  of  communication  with  her,  as  far  as  appears 
without  her  knowledge,  they  enter  into  this  agreement.    The 

onlj 
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ttif  drcumMance,  from  which  tiiat  authority  is  inferred,  ib, 

that  the  buaness  of  the  lOOO/L  and  S50/.  was  transacted  by 

hodtfer  as  his  own  affair ;  but  so  that  she  received  the  remit- 

it  was  the  same  to  her,  whether  she  received  it  from  the 

partner  or  the  others*    The  pajrment  and  remittance  to  her 

^ftoin  time  to  time  upon  that  account  could  not  give  her  any 

idea  of  the  transaction,  that  took  place  between  them.    The 

dflfect  of  the  agreement,  they  then  entered  into,  was.  nothing 

SKve  than  that  upon  the  good  opinion,  which  on  very  reasonable 

gnnrnds  they  entertained  of  Lockyer^  substance,  the  security 

af  the  <M  partnership  was  exchanged  for  that  of  Lockyer  and 

Woodward.    Bemee  did  not  take  a  bond  of  indemnity:  but 

JBodier  method  was  adoped.    They  took  the  seal  off  the  bond: 

\mt  that  is  not  payment.    Then  what  is  the  consideration? 

Thane  ia  no  consideration  quoad  the  estate  of  Fume:  but 

it  ia   a  pers<Mial  oonsideradoYi  to  the  trustee;  leaving  more 

of  the  stock  in  the  hands  of  the  partnership,  than  Benee 

vould  have  thought  prudent,  if  he  had  seen  the  possibility  of 

bcii^  again  caOed  upon  for  this  debt  as  well  as  the  others, 

which  he  took  better  care  to  have  secured  by  getting  the 

bonds  delivered  up  upon  taking  new  bonds  from  the  two. 

Tfaii  would  not  do  as  payment  at  law.    pence  being  jointly 

boond  with  XioeJfcy^  and  Woodu>ard  agrees  with  them,  that 

tiiey  shaD  pay  this  debt,  and  relieves  himself:  and  upon  that 

cobsaderation  he  gives  them  his  share  of  the  fund,  with  which 

diia  debt  was  to  be  paid.    That  can  never  be  made  a  payment 

The  question  in  this  Court  is,  whether  the  trustee  of  a  bond 

can  without  the  eestuy  que  trust  release  the  obligor.    This  is  a 

Tery  particular  case;  for  he  is  debtor  with  the  two  others. 

They  cannot  by  management  amongst  themselves  destroy  that 

aeciuity.     There  was  no  real  payment  of  money  into  the  hands 

€)i  Loekyer,  as  money  belonging  to  the  estate  of  Furze,  to  be 

laid  out  according  to  the  will.    Three  co-obligors  in  a  bond  by 

a  transaction  between  themselves  agree,  that  one  shall  be  dis- 

diarged,  and  the  whole  security  rest  upon  the  two  without  the 

privity  of  the  executor.     To  go  a  step  farther;  take  the  situ- 

of  Lockyer  by  the  will  merely  as  trustee :  if  payment  is 

to  a  trusteci  and  there  is  very  slight  evidence  of  assent 

by  the  executor,  I  should  hold  it  a  good  payment  to  the  person 

to  lay  out  the  money :  but  this  is  not  receiving  the 

r,  but  agreeing  to  lessen  the  security ;   and  letting  the 

Vol.  IV.  1>  money 
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Qione  J  be  employed  in  the  trade ;  there  being  a  broader  and 
nnich  better  security,  upon  which  it  rested  before.  It  is  irery 
near  the  case  of  Crane  v.  Drake*  I  do  not  impute  to  them 
airjr  idea»  that  any  harm  would  come  of  it  The  evidenca  tery 
clearly  explains  the  mistake  otBence;  toir  Lockyer  appeuns 
to  have  taken  the  whole  upon  himself;  which,  as  between 
die  obligors,  he  might  very  weU  do;  but  no  act  of  his  can 
afifect  those  claiming  under  Furxe;  for  Lodtyer  was  ^the 
proper  hand  to  pay.  Then  settling  the  new  partnership  they 
ghre  confidence  to  him. 

It  is  not  necessary  to  inquire,  what  would  have  been  the 
case,  if  actual  payment  had  been  made,  and  the  money  was 
in  the  hands  oiLockyer.  It  would  have  depended  a  good 
deal  upon  the  authority  given  by  the  executrix  to  hun  to  act. 
If  the  two  others  had  actually  pdd  their  shares  of  the  bond 
into  the  hands  of  Loekyer,  perhaps  with  all  the  evidence  of 
the  confidence  reposed,  in  Loekyer  and  his  being  trustee 
in  the  will,  it  would  be  very  difiicult  for  the  Court  to  make 
them  answerable:  but  what  they  have  done  is  nothing  Ifte 
that.  By  the  agreement  with  him  they  have  reduced  the  se-^ 
curity  of  the  trust  firom  the  bmid  of  the  three  to  the  personal 
security  of  the  two.  All  the  condderation  was  personal  to 
Bence  and  Loekyer;  not  in  the  least  affecting  the  estate. 

Therefore  the  representative  o{  Bence  must  account.  Let 
an  aocount  be' taken  of  what  is  due  upon  the  two  bonds r 
the  Pbintiffs  to  be  at  liberty  to  prove  the  debt  under  the 
commission. 

I  will  not  give  costs.  It  is  a  very  hard  case.  They  aB 
meant  well ;  and  if  he  had  asked  for  an  authority,  I  have  no 
doubt,  he  would  have  had  it  (31 ). 

(31)  Ex  parte  Kendall,  post,  Vo|.  XVII,  514.  Devaynes  v. 
f^obh,  1  Mer.  630. 
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A  win  l!ltot  S"^^^^^  MELLISH  by  his  will,  dated  the  5th  oiJnne, 
be  varied  upon  ™>  disposed  thus : 

the  grouDd  of  ''  I  ^^^  ^^  bequeath  unto  my  natural  daughter,  whom 
misUke ;  uq-  "  I  had  by  Mary  Soss,  the  sum  of  3000/.  3  per  cent,  govern- 
less  the  al-  it  mQn^ 
lodged  mistake  is  clearly  iDconsistcDt  with  the  intention  upon  the  whole  will. 
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9eemiAt9f   i^yaUe  upon   her  attaining  her  age  of 

"  twesty^mie  years  or  day  of  marriage ;  and  in  case  of  her 

^  deadi  bef»e  that  time  I  direct^  that  the  said  legacy  shall 

^  be  eottsideied  as  part  of  the  residue  of  my  estate  hereinafter 

^  disposed  of  s** 

The  testator  tlien  gave  to  his  housekeeper  Martf  Whitaier 

warn  of  9KXik  and  the  use  of  all  his  household  goods^  plate, 

and  fbndtorei  and  an  annuity  of  100/.  for  her  life;  and 

lie  ga:Te  to  his  nephew  Peter  MeUish  1000/.  for  his  trouble 

fat  executing  *  Ins  wiD,  and  an  annuity  of  100/.  for  his  life ; 

and  he  directed,  that  stock  should  be  purchased,  sufficient 

id  answer  the  said  annuities;  and  that  upon  the  respective 

deaths  of  the  annuitants  the  said  stocks  and  the  said  ftuniture 

and  eflfects  should  be  considered  as  part  of  the  residue  of  His 

estate  and  effects;  and  he  directed  all  his  real  estate,  goods 

and  diattels,  to  be  sold,  and  that  the  money  arising  from 

the  sale  should  be  invested  in  government  securities ;  and  the 

whole  so  invested,  subject  to  the  two  said  annuities^  and  all 

other  the  rest,  residue,  and  remainder,  of  his  estate  and  effects, 

whatsoever  and  wheresoever,  and  of  what  nature,   kind  or 

qnafiey,  the  same  should  be,  ^  I  give  and  bequeath  the  same 

**  unto  and  among  my  natural  children  Mary^  Samuel^  ThomoB^ 

^  Fanny ^  and  Charlotte^  whom  I  have  had  by  my  said  house- 

**  keeper  Mary  Whitaker,  equally  to  be  divided  between  them 

^  share  and   share  alike  as   and  when  the   said    sons  shall 

*^  respectively  attain  the  age  of  twenty-one  years'  or  days  of 

**  marriage :  provided  always,  and  I  do  hereby  direct  that  in 

^  case  of  the  death  of  any  of  them  the  said  AnUy  Mary^ 

^  Pamny  and  Charlotte^  before  their  respective  ages  of  twenty- 

^  <me  years  or  days  of  marriage,  or  of  the  said  Samuel  or 

•*  Thomas  before  the  age  of  twenty-one  years  without  a  child 

**  or   children  then  surviving,   who   shall  attain  the   age  of 

**  twenty-one  years,  then  and  in  such  case  I  give  and  bequeath 

**  Ae  part,  share  or  shares,  of  him,  her  or  them,  so  dying 

"  unto  the  survivors  of  them,  share  and  share  alike,   to  be 

^  dirided  among  them  at  the  time  appointed  for  the  division 

**  of  their  original  shares :   but  in  case  all  my  said  children 

**  hut  one,  shall  happen  to  die  and  the  sons  without  issue  as 

**  aferesaid  without  such  attainment  as  aforesaid,  then  I  give, 

,  and  bequeath,  the  whole  residue  of  my  estate  and 

D  2  "  effects 
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^'.effects  unto  such  only  surviving  child:"  Providedi  that  in 
case  either  of  his  said  sons  dying  before  twenty-one  shall  leave 
a  child  or  children^  who  shall  attain  that  age,  he  gave  such 
child  or  children  their  father's  share  and  interest  in  the  said 
residue,  equally,  share  and  share  alike :  *'  provided  farther, 
'^  and  my  mind  and  will  is,  that  in  case  any  of  my  said  natural 
daughters  shall  happen  to  marry,  before  they  attain  their 
ages  of  twenty-one  years  without  the  licence  and  consent 
of  my  executors  ih  writing  for  that  purpose  first  had  and 
''  obtained,-  then  and  in  such  case  I  direct,  that  my  executors 
'*  shall  stand  possessed  of  one  moiety  of  her  portion  or  fortune, 
.''  and  the  interest,  that  she  shall  be  entitled  to  by  virtue  of 
^'  this  my  wiU,  in  trust  to  pay  the*  interest,  dividends,  and 
"  profits,  ♦thereof  unto  my  daughter  during  her  coverture" 
for  her  separate  use;  *'  and  from  and  after  the  decease  of  her 
husband,  and  she  having  obtained  the  age  of  twenty-one 
years,  in  trust  to  pay  and  transfer  to  such  daughter  the  said 
moiety  so  to  be  held  by  them  in  trust  as  aforesaid :  Provided 
"  always,  that  in  case  such  daughter  shall  depart  this  life  in 
/'  the  life-time  of  such  husband,  having  one  or  more  child  or 
/'  children,*'  who  shall  attain  the  age  of  twenty-one,  the  trus- 
tees shall  stand  possessed  thereof  in  trust  for  such  child  or 
children  in  equal  shares  and  proportions :  but  in  case  she  shall 
depart  this  life  without  any  child  or  children,  who  shall  attain 
twenty-one  in  the  life-time  of  such  husband,  then  the  said 
moiety  shall  sink  into  the  residue  before  disposed  of.  He 
appointed  Mary  Whitaker  sole  guardian  '*  of  my  said  children 
'^  by  her :"  directing,  that  they  should  remain  under  her  care 
and  tuition,  until  the  sons  should  attain  twenty-one  respec- 
.tively,  and  the  daughters  twenty-one  or  marriage,  so  as  she 
should  continue  sole  and  unmarried ;  and  he  appointed  Mary 
Whitaker  and  Peter  Mellish  executors ;  empowering  them  to 
apply  so  much  of  the  interest,  dividends,  produce  and  profits, 
of  his  said  estate  and  effects  in  the  maintenance  and  edu- 
cation **  of  my  said  children,'*  as  they  should  think  proper 
and  suitable  to  their  respective  ages,  also  in  putting  out  **  my 
'*  said  sons"  apprentices:  the  surplus  of  the  said  interest,  &c. 
to  be  laid  out  and  considered  as  part  of  the  residue :  Provided 
always,  that  in  case  Mary  Whitaker  should  marry,  it  was  his 
express  will  and  mind,  that  she  should  no  longer  interfere 

with 
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atb  the  maintenance  and  education  "  of  my  said  children  or 
in  the  trusts  hereby  created "  or  otherwise  in  the  execution 
the  will ;  and  in  that  case  he  appointed  Peter  MeUish  sole 
goardian  **  of  my  said  children  for  the  time  aforesaid  and 
"aecotor  of  my  wilL** 

By  a  codicil,  dated  the  17th  o{  December y  1781,  reciting, 
dnthe  had  tipro  natural  children  by  Mary  Whitaker  since  the 
date  of  his  ^wiU,  vis.  Esther  and  Harriet ^  which,  it  was  his 
■teatbn,  should,  be  equally  psovided  for  with  his  other  natural 
duldren  by  her  m  the  said  will  named,  as  well  as  all  such 
odier  children  as  he  might  have  by  her,  or  wherewith  she 
duaUL  be  en^eni  and  bear  within  nine  months  after  his  de- 
cose,  he  directed,  that  **  the  said  children  now  bom  or  here- 
"  after  to  be  bom  shall  have  an  equal  share  and  proportion 
^  of  my  estate  and  effects  with  my  said  other  children  named 
'^m  the  said  will  by  the  aaid  Mary  Whitaker^  and  *to  be 
"  eatitled  to  the  benefit  of  survivorship  and  under  the  same 
"  I'lmitations    and  directions,   and  in    general    in  the  same 
**  Banner,  as  if  they  were  actually  named  in  the  said  will  with 
"tbeir  brothers  and  sisters,  who  are  thereby  provided  for; 
''and  whereas  I  have  misnamed  the  mother  of  my  natural 
"  daughter  ^1^,  her  mother's  name  hemg  EUzabeth  msteaidL 
''of  Afory,  as  in  the  said  will  mentioned,  I  hereby  confirm 
**  the    said    legacy    given    by    my    said    will    to    my   said 
"  daughter  ^nn/* 

Anm  Ross  attained  the  age  of  twenty-one  in  1778.  The 
testator  died  in  1784.  His  daughter  Harriet  died  in  1794 
under  the  age  of  twenty-one  and  unmarried. 

The  bin  was  filed  by  the  surviving  children  of  the  testator 
by  Mary  Whitaker  against  Peter  Mellish  and  Ann  Ross  to 
have  the  will  and  codicil  established;  and  the  question  was, 
whether  Ann  Ross  was  entitled  with  the  Plaintiffs  to  the 
benefit  of  survivorship  as  to  the  share  of  the  testator's 
daughter  Harriet  ? 
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Master  of  the  Rolls. 

When  this  cause  came  on  to  be  heard,  it  seemed  to  be  the 

opinion  of  the  Plaintiffs,  who  filed  their  bill  to  compel  the 

Defimdant  Ann  Ross  to  relinquish  any  interest,  she  might 

have  in  the  residue  of  the  personal  estate  of  h§:r  natural 

father. 
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fiitber,  that  it  was  a  very  plain  relief  againit  her.  Tbe  onlj 
question  arose  upon  a  doubt^  whether  the  name  ''  Ann*'  in 
tbe  clause  of  survivorship  was  interposed  by  mere  mistalce. 
When  first  it  was  opened^  I  was  very  much  inclined  to  think, 
the  mistake  was  so  apparent^  that  the  Court  could  have  ex- 
duded  her :  but  upon  very  mature  consideration  of  Ibis  will 
I  think)  I  should  do  too  much  violence  to  the  words,  if  I  was 
to  indulge  in  speculations,  whether  the  word  **  Ann**  did  or 
did  not  creep  into  the  will  by  mere  mistake.  He  beghis  by 
giving  Ann  Ross  SOOOl.  payable  at  the  age  of  twenty-one  or 
marriage ;  and  in  case  of  her  death  before  that  time  he  direots 
ibat  legacy  to  be  considered  as  part  of  the  residue  of  his 
estate :  so  that  it  is  taking  that  sum  out  of  the  residue  to  fiJl 
into  it  again  in  that  event.  Then,  subject  to  some  legacies 
and  annuities,  he  gives  the  residue  among  his  other  children ; 
and  then  comes  the  clause  of  survivorship ;  upon  which  it  is 
contended,  that  the  words  ''part,  share  or  shares"  are  so 
confined  to  the  residue,  that  it  is  impossible,  that  the  legacy 
of  Ann  Ross  can  be  included.  The  question  is,  can  I  see 
sufficient  to  enable  me  to  declare,  that  ^demonstrably  and 
incontrovertibly  the  name  of  ^'  Ann'*  has  crept  in  by  mere 
mistake.  I  really  believe,  it  was  so:  but  I  dare  not  as  a 
Judge  take  upon  myself  to  say,  this  word  cannot  be  reconciled 
with  the  rest  of  the  will ;  and  I  always  understood,  that  where 
there  is  a  mistake  or  an  omission,  all,  the  Court  has  to  do,  is 
to  see,  whether  it  is  possible  to  reconcile  that  part  with  the 
rest,  and  whether  it  is  perfectly  clear  upon  the  whole  scope 
of  the  will,  that  the  intention  cannot  stand  with  the  alleged 
mistake  or  omission. 

There  is  another  part  of  the  will,  upon  which  I  should  be 
glad  to  know,  whether  it  is  possible  to  exclude  Ann  Ross ;  the 
proviso,  that  in  case  any  of  his  said  natural  daughters  should 
marryt  before  the  age  of  twenty-one  without  consent  of  his  exe- 
cutors, they  shall  stand  possessed  of  one  moiety  of  her  portion 
or  fortune  not  part  or  sJiare  of  his  personal  estate ^  and  the 
interest,  in  trust,  &c.  Is  it  possible  I  should  exclude  Ann 
Ross  from  the  operation  of  this  clause  ?  It  is  to  be  observed, 
that  Ann  Ross  was  a  minor  at  the  time  of  making  the  will ; 
consequently  there  was  a  chance  of  survivorship.  If  she  had 
b^n  of  age  at  that  time,  I  should  have  thought  the  insertion 
.  pf 
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xi  litr  nube  a  dear  mitteke;  forthen  die  chance  of  ■urvivor- 
tUp,  he  etcateHi  ooald  not  arise  with  regard  to  hen  Upon  iti& 
whole  thereibre  there  is  not  aofficient  upon  dii«  will  to  denote, 
diat  the  name  otAnmltais  was  interted  by  a  dear  cleried 
nttntake  without  any  intention  of  the  testator. 

Upon  Ae  codicil,  which  it  not  otherwise  material^  one  obter- 
tttdon  eiisea^  that  he  had  read  over  the  will  with  a  view  to- 
fn/fetit  any  mistake;  and  he  has  attempted  to  be  so  accurate^ 
AhiI  he  takes  nofieei  Aat  Ae  legacy  to  Ann  Ross  is  giten  to» 
her  as  the  child  of  Mary  Ross^  whereas  her  mother^s  name  waa 
EUmmhtik  Ross.  If  the  will  contained  so  caj^tal  a  mistake  as 
te  hisertkm  of  the  name  of  his  daughter  Ann  Boss  without 
avf  intention  to  do  so,  one  would  expect,  diat  he  would  have 
noCioed  that  as  well  as  the  odier  slight  mistake. 

Upon  the  whole  the  question  is,  whether  there  is  a  cleat 
demonstrable  mistake  ?  I  adndt,  if  it  is  proved  a  mistake  upon 
comparison  with  other  parts  of  the  wiD,  it  ought  to  be  teotifiedi 
Hampshire  v.  Pierce,  2  Ves.  S16,  the  principle  of  which  I  very 
nmch  apjirove,  b  an  authority  to  shew,  with  what  caution  the 
Court  ^conduct  themselves  in  renouncing  any  part  of  the  wilL 
In  that  case  it  might  have  been  as  reasonable  to  indulge 
a  speculation,  diat  the  four  children  of  Bamfield  were  the 
chfldfen  faitended,  as  to  make  the  speculation  in  this  case:  but 
die  Master  of  the  Rolls  would  not  indulge  that  speculation ; 
and  I  think,  he  did  right.  The  nde  is,  that  wherever  there  is 
a  dear  mistake,  or  a  clear  omission,  recourse  is  to  be  had  to 
die  general  scope  of  the  will,  and  the  general  intention  to  be 
eoleeted  from  it:  but  the  first  thing  to  be  proved  is,  that 
diere  is  a  mistake.  I  do  not  find  enough  to  convince  me,  that 
there  is  a  mistake ;  and  whenever  it  comes  to  be  a  doubt,  the 
safest  way  is  to  adhere  to  the  words.  Is  the  expression  ^*  part, 
^  share  or  shares"  so  emphatical  as  to  make  it  impossible  to 
suppose  Ann  Ross  intended  to  be  included  ?  I  am  of  opinion, 
it  is  not. 

I  have  looked  into  a  case,  I  have  often  had  occasion  to  refer 
to:  Denn  v.  Bagshaw^  6  Term  Rep.  B.  R.  51S,  in  which  the 
Court  of  King^s  Bench  were  of  opinion,  that  if  they  could  reject 
die  words,  **  if  Hvii^  at  the  time  of  her  death,'*  that  construc- 
tion wonld  be  most  desirable.  Lord  Kenyon  says,  *^  If  I  couM 
^  mdce  instead  of  construing  this  will,  I  should  say,  that  the 
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''  nephews  of  the  devisor  are  so  mtply  provided  for  in  the 
*'  former  part  of  this  will,  that  they  ought  not  to  persist  in  dis- 
inheriting the  heir  at  law;  which  they  will  do  by  enforcing 
this  will:  but  I  am  not  at  liberty  to  indulge  my  wishes  upon 
the  subject.*' 

A  construction  may  be  put  upon  the  word  *'  Ann,**  not 
inconsistent  with  the  other  parts  of  the  will;  and  therefore 
X  am  bound  to  give  the  construction,  the  words  import;  and 
consequently  am  clearly  of  opinion,  the  Defendant  Arm  Rosa 
is  entitled. 

One  part  of  the  will,  that  b  material,  I  forgot  to  mention  : 
the  clause,  which  provides  for  the  event  of  the  death  of  all  the 
children  but  one.  The  consequence  would  be,  that  ifAtmt 
Bass  was  excluded,  though  she  should  have  been  the  survivoi^ 
he  would  have  died  intestate  (3S). 

(d2)  See  the  next  case,  and  the  note  in  page  69.  Post,  €B8Q«r 
Sim$  V.  Dcughiy,  Vol.  V,  248. 
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will  corrected 
upon  the  clear 
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The  capital  of 
the  residue 
passed  by  im« 
plication ; 
thoagh  the  in- 
terest and  di- 
vidends only 
were  expressly 
disposed  of. 


PHILIPPS  p.  CHAMBERLAINE. 

^ENJAMIN  BOND  HOPKINS  by  his  wffl,  after  ap^ 
pointing  his  brother-in-law  George  Chamberlaine,  his  wife 
Jane  Hopkins,  George  Bond,  and  Samuel  Hayes,  and  the  sur^ 
vivor  of  themi  guardians  of  his  daughter  Caroline  Bond  Hop^. 
kins,  and  appointing  Chamberlaine,  Bond,  and  Hayes,  execu- 
tors, gave  and  devised  his  leasehold  messuage  or  dwelling* 
house  at  Clapftam  and  three  freehold  fields  adjoining  with  the 
appurtenances  to  the  use  of  his  executory,  their  heirs,  execu- 
tors, administrators,  and  assigns,  in  trust  nevertheless  for  his 
said  daughter  Caroline  Bond  Hopkins,  her  heirs,  executors^ 
administrators,  and  assigns,  for  ever^  Ife  also  gave  and  de- 
vised his  estate  at  Cambridge  heath  in  the  same  manner,  and 
described  the  same  trust.  He  gave  and  devised  all  hb  manors, 
messuages,  fiurms,  lands,  &c.  and  rea)  estates  in  the  county  of 
Surrey  (except  his  dwelling-house,  erections,  &c.  pleasure^ 
grounds,  farms,  &c.  known  by  the  names  of  Painshill  and 
Faimnle  farm,  and  his  mansion-house  at  Byfleet  with  the 
gardens,  meadows,  farms,  &c.  thereto  belonging,  and  except 
^  small  hou3e  at  Wimbledon  with  the  appurtenances)  to  the 

use 
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of  hk  said  executors,  their  heirs,  executbrs,  administrators,         1 796. 


ad  aaaigiis,  and  all  the  rest  of  his  estates  in  the  said  county  of    ^ 
Smrrejff  intrust  also  nevertheless  for  his  said  daughter,  her  ,;, 

heirs,  execnitors,  administrators,  and  assigns,  for  ever,  and  to     Chambbr* 
eoiiYey  the  same  to  his  said  daughter,  her  heirs,  executors,  &c.        i^^inb. 
finr  erer,  upon  her  attaining  the  age  of  twenty-four  years,  or 
suuiyiug  under  that  age  (by  the  consent  of  his  said  executors, 
or  any  two  of  them  or  the  survivor  Qf  them),  which  should 
irst  happen ;  and  he  directed,  that  the  said  trustees  and  the 
furvivor  and  his  heirs  shall  out  of  the  rents  and  profits  of  the 
aid  fistale  so  dewed  to  them  in  tpjot^  as  aforesaid,  allow  and 
pay  any  sum  not  exceeding  eight  hundred  per  annum  for  thci 
maintenance  and  pocket  expences  of  his  said  daughter  until 
she  shall  attain  the  age  of  twenty-one,  or  marry  under  that  age 
with  such  consent,  as  aforesaid ;  and  that  they  shall  invest  the 
surplus  of  the  rents  and  profits  of  the  said  estates  (so  devised 
in  trust  as  aforesaid)  from  time  to  time  diuring  his  said  daugh- 
ter's minority,  until  she  shall  be  entitled  to  have  a  conveyance 
of  the  same  estates,  in  the  public  fimds,  to  accumulate  for  her 
benefit,  until  she  shall  attain  the  age  of  twenty-four  years,  or 
marry  under  that  age  with  such  consent  as  aforesaid;  when 
such  accumulations  *  are  to  be  paid  or  transferred  to  her.    He       [  *^  ] 
^▼e,  devised,  and  bequeathed,  his  said  excepted  mansion- 
iiouse  BXByfieei  aforesaid  with  the  gardens,  meadows,  fiurms,  &c. 
thereto  belonging,  to  the  use  of  George  Chamberlaine^  his  heirs 
,aod  assigns  for  ever;  and  the  excepted  house  in  Wimbledon  to 
ifae  use  of  his  steward  George  MuraSy  his  heirs  and  assigns 
4br  ever.    He  gave,  devised,  and  bequeathed,  his  said  excepted 
messuage,  &c.  o£  PainshiU  and  i^atrmtfe  farm,  firom  and  im- 
mediately after  his  decease,  and  also  all  and  singular  his  other 
-real  estates  in  London,  and  in  the  counties  of  Middlesex  or 
Essex  or  elsewhere  in  England  to  the  use  of  his  said  execu- 
tors and  their  heirs,  executors,  administrators,  or  assigns,  for 
jever ;  upon  trust  to  sell  the  said  estates ;  and  he  also  urilled, 
that  his  said  trustees  should  sell  by  auction  all  his  household 
Anmitiire  at  PakuhiU,  except  books,  jewels,  plate,  pictures,  and 
frintSy  five  stock  upon  his  farm,  carriages,  farm-horses,  har- 
ness, and  fiBumung  utensils  (unless  the  purchaser  oi  PainshiU 
.Aoald  choose  to  take  them  at  an  appraisement  firom  his  said 
Ini^e^  i|3  aforesaid);  and  he  directed,  that  his  trustees  should 
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pay,  apply,  and  dispose  of,  the  money  arising  by  such  sale  of 
salesi  and  also  the  rents  and  profits  of  his  said  several  estates 
in  the  mean  time,  until  the  same  shall  be  soid^  in  the  manner 
and  for  the  intents  and  purposes  hereinafter  expressed.  He 
gave  and  bequeathed  the  jewels  (late  the  property  of  her  nxH 
ther)  to  his  said  daughter;  also  his  library  of  books  at  Pain^* 
hiU,  all  his  pictures,  prints  and  books  of  prints  there  (except 
those  executed  in  the  stucco  at  PainsMU)  to  his  said  daughter. 
He  gave,  devised,  and  bequeathed,  the  lease  of  his  house  in 
Grosvenor^quare,  all  the  household  furniture,  pictures,  books^ 
diina,  glass,  prints,  &c.  in  the  said  house,  and  ako  his  side* 
board  of  plate,  liquors  in  the  eeUars  there  and  at  Cobham,  ia 
his  dear  wife  Jane  Hopkins;  and  he  gave  and  bequeadied  all 
and  singular  his  monies,  securities  for  money,  mortgages  in  fee 
and  for  years,  and  the  manors,  lands,  hereditaments,  and  pre* 
mises,  therein  comprised,  and  all  the  rest  and  residue  of  hia 
real  and  personal  estate,  not  hereinbefore  particularly  be*^ 
queathed,  to  his  said  executors,  and  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and  qua-- 
lity  of  the  same  premises  respectivdy,  upon  trust  to  sell  and 
dispose  of  and  convert  into  money  the  whole  of  Ins  said  real 
and  personal  estate  not  hereinbefore  specifically  bequeathed, 
except  such  part  thereof  consisting  of  fimds  or  securities,  as 
shall  not  be  necessary  to  be  sold  to  answer  the  purposes  of 
his  will;  and  to  apply  the  money  thence  arising,  and  stand 
possessed  of  such  funds  or  securities,  as  shall  not  be  sold, 
*  upon  the  trusts  and  for  the  intents  and  purposes  hereinafter 
declared ;  and  he  directed,  that  his  said  trustees  and  the  sur- 
vivor of  them  or  his  executors  and  administrators  shall  stand 
and  be  possessed  of  ot  interested  in  all  the  monies  arising  as 
well  from  the  sale  of  his  said  real  estates  and  from  his  per- 
sonal estate  not  specificaOy  bequeatljied  as  from  the  rents, 
profits,  interest,  and  proceeds,  respectively,  which  shall  arise 
from  his  sud  real  and  personal  estates  in  the  mean  time  and 
until  such  sale  or  sales,  disposition  and  conversion,  as  afore- 
said, in  trust,  that  his  said  trustees  and  the  survivor,  his 
heirs,  executors,  &c.  shall  pay  all  his  just  debts,  funeral  ex- 
pences,  &c.  and  the  several  legacies  hereinafter  mentioned. 

The  testator  then  gave  eight  thousand  pounds  to  hisvfife: 
five  thousand  pounds  to  his  sister  Elixabeth  Chamberlame ; 

and 
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wad  «Nne  otber  legades.  He  gmve  to  his  servant  Oeorge 
Nemtes  one  himdred  poiihds  to  be  invested  in  the  fimds-for 
the  benefit  of  his  son  Benjamin  Neaifesy  to  aecumuhu»,  till  he 
should  be  twenty-one ;  and  ehould  he  die  durkig  his  minority, 
the  principal  and  interest  to  become  the  property  of  the  said 
€learge  NeaoeSf  his  hdrs,  ezecutorsi  admimstratorsi  or  as- 
aigna.  He  gare  and  bequeathed  to  the  Humane  Society  for 
die  reooTery  of  dro^imed  persons  or  from  apparent  sudden 
death  •    He  gave  to  Oeorge  Band  and  Samuel  Hayes 

fve  Imndred  pounds  for  their  trouble  as  executors  and  guar- 
diana  of  and  trustees  for  his  child ;  and  he  directed  his  said 
Irasteea  and  the  survivor,  his  executors,  &c.  to  jay  out  and 
inteat  all  such  monies  arising  from  his  said  real  and  personal 
esiafea,  and  from  the  rents,  interest  and  produce,  thereof,  as 
shaB  not  be  applicable  for  the  purposes  aforesaid,  upon 
Oofemment  <nr  real  securities,  and  stand  possessed  of  the 
fimda  so  to  be  purchased,  and  also  of  such  stocks,  funds,  or 
being  part  of  his  personal  estate,  as  shall  not  be 
to  be  sold  to  answer  tiie  purposes  aforesaid,  upon 
to  pay  out  of  the  interest  a>id  dividends  thereof  the 
annuitiea  following.  Then  after  giving  several  annui- 
liie  teatator  proceeded  thus : 
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''And  upon  further  trust,  that  my  said  trustees  or  the  sur- 
**  vivor  of  them,  his  execatoiB  or  administrators,  do  and  shall 
^  out  of  the  interest  and  dividends  of  the  said  stocks,  funds, 

*  or  aecurities,  so  to  be  vested  in  them,  pay  unto  my  said 
«  daughter  Caiierine  Bond  HopHns  from  the  day  of  her  at- 

*  taming  the  age  of  twenty-one  years  to  the  day  of  her  attain- 
**  ing  the  age  of  twenty^four  years  or  marrying  under  the  last- 
^  raentioDed  age  with  such  consent  as  aforesaid  the  annual  sum 
^  of  eight  hundred  pounds  *as  and  for  interest  upon  the  sum 
^  or  I^acy  of  twenty  thousand  pounds  hereinafter  directed  to 
**  be  paid  to  her,  and  ako  do  and  shall  by  sale  of  a  sufficient 
**  part  of  the  said  stocks,  funds,  or  securities,  raise  the  sum 
**  of  thirty  thousand  pounds  and  pay  the  same  to  my  said 
**  dangjiter  Caikerine  Band  Hopkins  upon  her  attaining  the 
^  age  of  twenty-four  years  or  marrying  under  that  age  with 
**  aaeh  consent  as  aforesaid ;  and  I  direct,  that  all  the  saM 
^  J— lULiii^   by  vf^   hereinbefore   giv^i   as  well  as  the  sdd 

^'  annual 
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*^  annual  sum  of  eight  hundred  pounds  to  my  said  daughter 
''  shall  be  paid  quarterly  upon  the  S5th  day  of  March,'*  &c. : 
the  first  payment  of  the  said  annuities  (except  the  said  annual 
sum  given  to  his  daughter)  to  be  made  upon  the  first  day  of 
payment  after  his  decease ;  "  and  the  first  payment  of  the  said 
*^  annual  sum  of  eight  hundred  pounds  to  be  made  upon  such 
'*  of  the  same  days,  as  shall  first  happen  after  my  said  daugh- 
**  ter  shall  attain  the  age  of  twenty-one  years ;  and  I  will  and 
*^  direct,  that  my  said  trustees  or  the  survivor  of  them,  hia 
'*  executors,  administrators,  or  assigns,  shall  pay  all  the  rest, 
*^  residue  and  surplus,  of  the  dividends  and  interest  of  the 
^'  stocks,  funds,  and  securities,  which  shall  be  vested  in  ihem^ 
''  and  shall  remain  from  time  to  tune  after  answering  the 
several  purposes  aforesaid,  unto  and  among  share  and  share 
alike  my  daughter  CcUherine  Bond  Hopkins^  my  nieces 
Elizabeth  and  Marianne  CaroUnCf  and  my  son  Henrjf 
Turner f  alias  Henry  Murray ^  alias  Henry  Hayes^  and  the 
survivor  of  them,  each  share  to  be  paid  them,  as  they  seve- 
rally attain  the  age  of  twenty-one  years ;  and  if  any  one  of 
the  said  four  persons  rjiall  die,  before  they  attain  the  said 
age  of  twenty-one,  the  share  of  the  said  deceased  shaU  be 
''  divided  equally  between  the  three  survivors,  or  if  two  di^ 
*'  equally  between  the  two  survivors;  or  should,  three  out  of 
*'  the  said  four  persons  die  during  their  minority,  the  survivor 
''  is  to  be  entitled  to  the  whole  residue  and  surplus  afore*- 
"  said." 

Then  after  giving  his  trustees  power  to  make  leases  he  di- 
rected, that  if  his  said  daughter  shall  die  under  the  age  of 
twenty-four  years  without  having  married  with  such  consent^ 
as  aforesaid,  then  his  said  trustees  and  the  smrvivor  and  his 
heirs  shall  stand  and  be  possessed  of  the  said  real  estates  in 
the  counties  of  Surrey  and  Middlesex  hereinbefore  devised  to 
them  in  trust  for  his  said  daughter,  as  aforesaid,  upon  such  and 
so  many  of  the  trusts,  and  to  and  for  such  and  so  many  of  the 
intents  and  purposes,  and  under  and  subject  to  so  many  of  the 
provisoes,  hereinbefore  contained  and  declared  concerning  the 
said  other  real  estates  devised  to  *  his  said  trustees  in  trust  to 
be  sold,  as  aforesaid,  as  shall  be  then  in  being,  undetermined^ 
and  capable  of  taking  effect;  ^'  and  then  also  and  in  such  case 
**  the  legacy  or  sum  of  twenty  thousand  pounds  herebefbre 

**  directed 
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*'  dbeeted  to  be  raised  and  paid  to  her  shall  not  be  so  raised ; 
*'  bqt  die  same  and  all  interest  in  respect  thereof  shall  sink 
'into  the  general  surplus  or  produce  of  my  estates  for  the 
*  benefit  of  the  persons  respectively  entitled  thereto  under  the 
"  trusts  aforesaid ;  and  then  also  and  in  such  case  my  said 
^  trustees  and  the  survivor  of  them,  his  executors,  adminis- 
"  timlors,  or  assigns,  shall  stand  possessed  of  and  interested 
''in  aD  the  stocks,  funds,  or  securities,  purchased  with  the 
^  accumulation  of  my  Surrey  and  Middlesex  estates  before 
**  devised  for  the  benefit  of  my  said  daughter  Caroline  Bond 
"  HcpHms,  upon  and  to  and  for  such  and  so  many  of  the 
*' trasts,  ends,  intents,  and  purposes,  and  provisoes,  here- 
^iubefbre  expressed  and  declared  respecting  the  stocks, 
**  fimds,  and  securities,  so  as  aforesaid  to  be  purchased  with 
^  die  produce  of  my  real  and  personal  estate,  as  shall  be  then 
^  existing,  undetermined,  and  capable  of  taking  effect*' 
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Hiis  will  was  written  in  the  testator's  own  hand,  very  dose. 
AH  die  sums  were  in  letters,  not  figures.  The  testator  died 
soon  afterwards.  His  daughter,  who  was  his  only  legitimate 
iMiie,  having  attained  the  age  of  twenty-one,  but  being  under 
t«eiity-fi>ur,  married  ■  Philipps  with  the  consent  of  the 
sorviving  guardians;  upon  which  occasion  a  setdementwas 
Bade  of  the  real  estates  and  personal  property,  to  which  she 
was  entitled  under  her  &dier's  wilL  The  testator's  widow  mar- 
ried  Fuller. 

The  bill  was  filed  by  Mr.  and  Mrs.  Philipps,  praying  the 
necessary  accounts  and  directions ;  and  that  it  might  be  de- 
daied,  that  the  Plaintiffi  are  entitled  under  the  will  to  the  sum 
ef  30,000/. 

Another  question  arose  upon  the  disposition  of  the  residue : 
die  naintifis,  and  the  Defendants  Mr.  and  Mrs.  Fuller,  con- 
tending, that  the  interest  and  dividends  only  were  given ;  and 
die  capital  was  undisposed  of. 

Mr.  Grant  and  Mr.  W.  Agar,  for  the  Plaintiffs. 
Upon  the  first  question  the  Court  must  adopt  the  principle, 
vpoR  which  MeUish  v.  MeUish{3S)  was  decided,  and  adhere 
to  dM  words  of  die  will ;  which  amount  to  a  direct  bequest  of 

30,00(M. 
(33)  The  precediDg  case. 
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aOyOOM  imaaecBal^  iblkming  die  dmctkm  to  pay  her  800/* 
a-yeaf;  though  m  uiother  part  of  the  will  he  supposes,  he 
htm  given  20,0001. :  which  is  not  given.  There  is  nothing  in 
Other  parts  of  the  will  to  preclude  an  intention  to  give  his 
daughter  SO^OOO/.;  as  he  has  done  expressly.  The  Court 
cannot  take  away  this  bequest  by  inference  and  hoi^Bcation, 
Aot  absolutely  necessary,  but  rather  giving  the  Phuntiffir  a 
right  to  make  a  douMe  daim,  both  to  80,000/.  and  i90,000/L 
The  word  *'  hereinafter  "  implies,  that  the  legacy,  to  which  it 
IS  applied,  is  in  a  distant  part  of  the  will :  but  this  legacy  of 
SOfiOOl.  .follows  immediately }  and  the  expresrion  '^  and  also,*^ 
which  introduces  it,  imports  addition.  It  is  hardly  possible  to 
suppose,  die  testator  could  make  such  a  mistake  in  the  very 
next;  and  it  is  abo  imfHrobable  firom  his  having  used  letters 
kistead  of  figures*  There  is  not  therefore  enough  to  contra- 
dict this  positive  and  express  bequest. 


Mr«  Ramitty,  tor  the  Defendants  Mr.  and  Mrs.  Fatter,  in 
the  same  interest  with  the  Plaintiffs  upon  the  second 
question. 
This  is  an  attempt  to  obtain  the  capital  of  the  residue  under 
a  cBsposition  of  the  interest  and  dividends  merely*  He  pnw 
bably  would  have  given  the  capital,  if  it  had  been  suggested 
to  him :  but  he  has  not  done  so.  This  case  wiQ  be  argued  by 
analogy  to  a  devise  of  the  rents  and  jnrofits  of  a  real  estate  r 
but  there  is  no  authority  to  shew,  that  a  disposition  of  the 
interest  ot  personal  property  wiU  be  a  disposition  of  the  ca- 
pitaL  The  principle  of  the  former  case  cannot  be  made  by 
any  reasoning  to  appfy  to  the  latter;  for  when  a  testator  give9 
the  rents  and  profits  of  real  estate,  he  may  be  said  to  give  the 
estate;  the  enfoyment  of  whidi  consists  in  the  receipt  of  the 
rents  and  profits^  That  cannot  be  said  of  a  sum  of  money* 
The  receipt  of  the  interest  is  not  all  the  enjoyment  of  that 
property.  The  legatee  may  spend  the  money ;  and  though 
the  owner  of  a  real  estate  may  convert  it  into  money,  that 
power  is  very  different  from  that  of  the  owner  of  a  sum  of 
money,  which  he  may  use,  as  he  would  the  interest,  or  (^  a 
perscmal  chattel.  This  is  an  imperfect  disposition.  The  tes« 
tator  intended  to  make  a  distribution  of  the  whole  of  his  pro* 
perty;  but  has  failed  in  that.    His  widow  and  daughter  claim 
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ib.  PiggoU^  for  libe  Defendants  claiming  under  the  re»-     Chambbb- 
daaiy  daose  was  stopped  by  the  Court.  i-aibb* 

Master  qf  the  Rolls.  [  ^  ] 

My  opinion  is  against  the  Plaintiffs  upon  both  points.  I  aa 
sf  ofBuioii,  that  there  b  a  Bianifest  inference,  that  the  legacy 
sfaiMnOL  is  a  mere  asistake  and  substitaticm  for  SO,00(ML; 
sad  also^  that  the  residiiary  clause  is  sufficient  to  carry  the 
bUs  property. 

I  do  not  depart  from  the  principle  of  MeUuh  ▼.  MelUskf    A  mistake  in 
liB.  diat  a  mistake  cannot  be  corrected,  or  an  omissiousup*  a  will  cannot 
pled,  unless  it  is  perfectly  clear,  by  fair  inference  from  the  ^  corrected, 
whcie  wiB,  that  there  is  such  mistake  or  ondssion.  ^'  an  omission 

litor  hiBttelf ;  and  it  is  very  extraordinary,  that  all  the  pnn-  gppean  by  fair 
sipal  legacies  are  in  very  large  characters  except  this  one  of  inference  from 
S^OOOL  The  first  question  is,  whether  sufficient  appears  upon  the  whole  wilL 
the  &ce  of  the  will  to  prove,  the  testator  did  not  give  any  otliev 
legacy  to  hb  daughter  than  20,0001.  ?  I  admit,  I  am  bound  to 
fife  the  words  their  usual  and  accustomed  import,  or  their 
iirhwical  sense,  if  they  have  any,  unless  upon  a  perusal  of  die 
Bffaole  wiU  a  contrary  intention  appears  manifestly,  and,  I  say, 
amuroidaUy.  It  is  not  immaterial  to  state,  that  the  ¥rill  is  so 
inucurate,  that  diou|^  an  intention  to  give  a  legacy  to  the 
HBwumfi  Society  is  expressed,  no  legacy  is  interposed ;  and 
esoaequently  no  legacy  to  them  can  take  place.  It  is  very  true, 
Ib  giving  the  legacy  of  S0,000/.  he  uses  the  words  *'  and  also.** 
Sappoee  the  will  had  stopped  aflter  giving  that  legacy,  and 
ihat  there  had  been  no  disposition  in  any  other  part  of  the 
b3  with  regard  to  any  other  legacy,  even  then  a  very  consi* 
argument  would  have  arisen  to  shew,  that  S0,000/. 
SOfOOOL ;  for  it  appears  to  me,  he  thought,  he  had  given 
Hi  daughter  a  legacy  of  SOflOOl. ;  for  he  gives  the  annual  sum 
tf  80(ML  to  her  expreadj  as  interest  upon  the  legacy  of  20,000/* 
*  Wfrinafter  directed  to  be  paid  to  her.**  There  is  no  such 
dkedioii.  Then  the  question  would  be,  why  suppose  30,000f» 
to  he  a  nustake  more  than  20,000^,  t   The  argument  upon  that 

would 
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.would  have  been,  that  800/.  per  immm  is  not  the  interest,  is 
any  reasonable  way  of  calculating  it,  of  30>000/.  It  is  the-  in- 
terest upon  S0,000/.  at  the  rate  of  4  per  cent.  I  should  have 
diought  great  argument  would  have  arisen,  even  if  it  had 
stood  there :  but  when  in  a  subsequent  part  of  the  will  ha 
directs,  that  in  the  event  of  the  death  of  his  daughter  under 
the  age  of  twenty^our  and  unmarried,  till  which  period  she 
was  to  receive  the  annual  sum  of  800/.,  the  legacy  of  20,000/^ 
**  hereinbefore  directed  to  be  raised  and  paid  to  *her'*  shall 
not  be  so  raised,  but  shall  sink  into  the  residue ;  and  there  is 
no  legacy  of  20,000^  but  there  is  a  legacy  of  30,000/i  befora 
directed  to  be  raised  and  paid  to  her  at  the  time,  whan  the 
payment  of  the  interest  before  given  would  cease,  viz.  at  her 
age  of  twenty-four  or  marriage  with  consent,  I  cannot,  withaU 
the  anxiety  I  feel  to  give  every  word  its  effect,  declare,  that  I 
am  not  satisfied,  that  by  30,000/.  he  meant  only  to  refer  to  the 
legacy  of  30,000/.  the  interest  of  which  he  has  before  given* 
The  subsequent  part  of  the  will  does  by  reference  to  the  other 
demonstrate  to  my  satisfaction,  that  30,000/.  is  a  mere  mistake 
for  20,000^  The  Plaintiffs  therefore  are  not  entitled  to  any 
other  legacy  than  20,000/. 


If  I  am  right  in  that  construction,  which  upon  very  full  con- 
sideration I  think  myself  bound  to  hold,  the  next  question  is* 
whether  by  the  residuary  clause  an  absolute  interest  is  given  ta 
the  legatees,  or  only  the  use,  the  interest  and  dividends,  thai 
should  arise  during  their  respective  lives ;  the  principal  being 
undisposed  of?  I  admit,  it  is  not  enough  to  say,  I  suppose, 
he  did  not  mean  to  die  intestate.  There  must  be  enough  ta 
prove,  not  only  that  he  did  not  intend,  but  that  he  did  not  die 
intestate.  My  construcdon  is,  that  as  to  the  estates  devised  ta 
his  daughter*  there  is  a  revocation  of  that  devise,  if  she  did 
not  live  to  attain  the  age  of  twenty-four  or  marry  with  consent 
of  her  guardians;  and  in  that  case  those  estates  are  devised  to^ 
\l\&  trustees  upon  the  same  trusts  as  the  other  estates;  and 
it  is  exactly  as  if  they  had  been  originally  devised  to  the 
trustees  to  be  sold.  Upon  the  residuary  clause  it  is  said,  the 
legal  import  is  to  give  nothing  but  the  dividends  and  interest 
pf  the  surplus  for  the  respective  lives  of  the^ge  four  .persons ; 
for  there  are  words  of  severance.    I  am' not  prepared  to  say^ 

that 
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>  Ait  I  ever  heard,  that  where  a  testator  gives  for  ever  and 
vidKrat  limitatian  the  dividends  and  interest  to  accrue  upon 
die  reaidae  of  his  personal  property,  that  would  not  carry 
.ihewhcde  iotertst.    If  die  words  ^for  ever  "were  added/ 1 
mqipoae,  it  would  not  be  contended,  that  it  would  not  carry 
At  pnndpal  ako,  though  without  the  word  ^executors";  for 
.theee  would  be  nobody,  who  could  ever  claim  the  capital; 
aad  if  I  was  to  sest  upon  the  first  part  of  the  clause  only, 
I  Aould  apprehend,  that  wheve  the  dividends  and  interest  of 
Ae  redidae  are  given  absolutely  to  the  trustee  and  his  heirs, 
-vpon  tmat  to  pay  the  interest  and  dividends  to  A.  from  time 
to  time  without  any  limitation  of  duration,  it  would  carry  the 
/whole  interest,  even  without  the  aid  of  the  subsequent  parts  of 
Ads  dauae  directing  the  shares  to  be  paid  at  the  age  of  twenty- 
sue,  with  benefit  of  survivorship  in  case  of  the  death  of  any  of 
diODi  before  that,  age ;  from  which  I  think,  a  fair  inference 
arisea.    It  is  impossible  to  suppose  such  an  absurdity,  as  would 
residt  firom  the  contrary  construction.    An  absurdity  mi^  be 
so  great  as  to  raise  a  necessary  impKcation.    A  Judge  must 
difest  himself  of  common  sense  to  impute  such  an  absurdity  to 
a  testator  as  to  suppose,  Uiat  ho  gives  the  interest  to  them  for 
^Ibeir  respective  lives  only,  and  that  if  any  one  shall  die  under 
Ae  age  of  twenty-one,  thw  that  sh^re  given  for  life  only  shall 
mrvive  to  the  others ;  and  so,  if  more  than  one.  die  under  that 
age ;  but  if  any  of  them  should  live  to  attain  twenty-one,  in 
Aat  case  it  should  not  go  over  to  the  survivors,  but  be  undis- 
posed of.     That  pait  of  the  clause  is  perfectly  satisfactory  to 
ibew,  that  be  did  intend  to  give  them  the  absolute  interest. 
Jt  tbej  were  to  have  only  an  interest  for  life,  of  what  conse- 
qoenoe  would  their  deaths  before  the  age  of  twenty-one  be  ?  If 
Aey  had  it  only  for  their  lives,  there  would  be  no  part  or  share 
far  the  survivor  to  have.     It  would  be  gone  with  their  deaths. 
Tlieir  living  to  the  age  of  twenty-one  would  have  no  effect.     It 
li  dear,  he  meant  to  give  an  interest,  that  would  survive ;  even 
iodependent  of  the  circumstance,  that  it  is  given  as  a  residue ; 
aad  it  must  always  be  remembered,  that  when  the  residue  is 
giien,  every  presumption  is  to  be  made,  that  he  did  not  intend 
to  die  intestate  (  34 )»    Add  to  that  the  concluding  part,  that  if 

three 
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^kret  out  of  the  four  shall  die  during  their  minority,  the  sur- 
vivor is  to  be  entitled  "  to  the  whole  residue  and  surplus 
'■  '^  aforesaid."  It  is  said,  those  words  must  be  restrained  to 
the  whole  surplus  dividends;  but  that  is  not  the  usual 
0en8e(35), 

I  have  read  over  this  will  with  great  attention;  and  no  Judge 
is  more  desirous  of  arming  himself  against  any  fanplication, 
(hat  does  not  result  firom  the  &ir  donstruction  of  the  whde 
will  than  I  am:  but  upon  the  fair  construction  of  thia  will 
.  I  am  of  opinion,  that  the  Plaintiff  is  not  entitied  to  a  kgacy 
of  SOflOOl,^  but  to  one  of  20,000/. ;  which  upon  her  mitf- 
jrifige  ynth  consent  became  vested;  and  that  the  residue 
l^ier  payment  of  the  debts,  legacies,  and  annuities,  vested 
absolutely  in  the  Plaintiff  and  the  three  other  residuary 
legatees  (  36). 

(35)    Adamsan     v.  Armitage,  Wainewrifht     v.    Wainewrigki, 

post,  Vol.  XIX, 41 6.  Coop.  283.  aute,  Vol.  Ill,  658.     Upttm  v. 

(30)  Post,  Vol.  XI,  208.  Page  Lmrd  Ferrers,  post,  V,  801,  and 

V.    Leapingtoeil,     XVII,     403.  Lord  Eidon*s  defiDitioQ  of  neces* 

Str^ehw.Watkins,  1  JfaciJ.  253.  sary  implication,  1  Ves.  ^  Bea. 

CUmgh  v.  TFyane,  2  Madd.  188.  460,  and  the  note,  post,  Vol.  V, 


534.    Ex  parte  Rogers^  2  itfocU. 
449. 
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487f     As   to  implication,    see 

[60] 

Rolls. 

1798. 

J%hf  5M» 

12M,  18^^ 

A  power  of  JOHN  SLEE  by  his  will,  dated  the  17th  o{  March,  1792, 
appointment  devised  to  his  wife  an  estate  in  fee ;  and  gave  her  all  hia 

not  execated  household  goods,  furniture,  and  book  debts,  absolutely.  He 
by  a  general  jgyig^d  a  messuage  called  the  Swan  Inn,  with  the  appurtenances 
by  wilL  t\iftxeio 

Devise ;  on  condition  of  paying  500/.  in  six  months  npon  trust  to  pay 
the  interest  to  the  devisor's  wife  for  life ;  and  after  her  death  the  principal 
according  to  her  appointment  in  writing  with  witnesses,  whether  sole  or 
married,  provided  she  shall  release  her  dower  within  six  months ;  and  in 
case  of  her  marriage  without  consent  of  the  trustees  one  moiety  to  go 
over :  the  wife,  who  took  other  interests  under  the  will,  died  within  the  ' 

six  months,  not  having  married,  nor  released  dower:  the  5001.  did  not 
vest  in  her. 

The  Court  will  not  interfere  between  representatives  by  changing  the 
nature  of  property  in  execution  of  a  trust,  the  object  of  which  has  failed. 


^^ 
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tkeiefto  belonging,  and  ether  premiaes,  to  his  brother  Samuel         1798. 

Skfy  his  heirs  and  assigns  for  ever;  provided  he  and  they        c'^^^ 

do  and  shall  pay  cnr  cause  to  be  paid  unto  JoncUhan  Croft  and  i^. 

Alibi  Siaier  or  their  heirs  the  sum  of  5001.  in  six  months  after         Sleb, 

l|it  decease;  and  he  thereby  charged  the  Swan  Inn  and  the 

pwa«isca  diereto  belonging  with  payment  of  the  said  sum  of' 

fiWKL  upon  trust,  that  Croft  and  Skater  or  /the  survivor  of  them, ' 

or  tbe  executors  or  administrators  of  such  siurvivor,  shall  place 

not  the  sum  of  dOQ/,  or  any  part  thereof  upon  any  public  or 

pmate  security,  and  from  time  to  time  call  in  and  place  the 

mam  m  any  part  thereof  out  again  from  time  to  time  as  they 

4mB  think  proper,  and  pay  the  interest  or  produce  thereof 

•icry  half  year  unto  his  wife  Betty  Slee  for  and  during  the 

lem  of  her  natural  life ;  and  from  and  after  her  decease,  as  to, 

iir,  and  concerning,  said  principal  sum  of  500/.,  in  trust  for 

ndb  person  or  persons  as  said  Betty  Slee  shall  by  any  deed  oe 

instnunent  in  writing  to  be  by  her  executed  in  the  presence  of 

two  or  more  credible  witnesses,  and  whether  she  shall  be  sole 

or  aiarried»  give,  limit,  and  appoint,  tfaie  same ;  and  he  desired. 

mi  directed,  that  his  said  wife  shaU  within  six  months  after  his 

decease  release  her  right  of  dower  in  the  said  messuage,  called 

Ae  S^tan  Inn  with  the  premises  thereto  belonging,  subject  to 

the  payment  of  the  said  sum  of  500/. ;  and  in  default  thereof 

the  said  bequest  hereinbefore  given  to  her  shall  cease  and  be^ 

void;  and  he  declared  his  will  farther  to  be,  that  in  case  hi^ 

laid  wife  shall  marry  without  the  consent  in  writing  of  Crqfi 

ind  Slater  first  obtained,  one  moiety  of  the  said  500/.  shall  gd 

lad  be  paid  to  Anthony  Culvertoell,  his  executors  and  admims^ 

iiators.      He  gave  all  the  residue  of  his  personal  estate  to 

Ills  wife  I  and  be  appointed  Crofl  and  Slater  executors  in  trust 

of  his  said  will. 

'  The  testator  died  soon  afterwards  without  issue;  leaving 

his  brother  Samuel  Slee  his  heir  at  law ;  who  entered  upon 

(he  estates  devised  to  him. 

The  testator's  widow  by  her  will,  dated  the  9th  of  Sep-  [  61  ] 
tember,  1792,  attested  by  three  witnesses,  gave  and  bequeathed 
to  Crqfi  and  Slater  **  my  executors  hereinafter  named  all  my 
**  nooey  securities  for  money  goods  chattels  estate  and  eftects 
^  €t  wha(  nature  or  kind  soever  to  hold  to  them  their  cxe«- 
"coton  administrators  and  assigns,"  upon  trust,  that  they 

E  2  Shan 
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1708.         shall  as  soon  as  convenient  after  her  death  seQ  and  dispose 
Croft         ^^  ^^^  household  goods  and  furniture,  and  call  in  and  receive 
V,  all  such  dehts,  sum  or  sums  of  money,  '^  as  shall  be  due  or 

Slee.  "  owing  to  me  at  the  time  of  my  death  and  place  the  sum  of 

280/.  part  of  the  monies  arising  by  sale  or  disposal  and  the 
**  money  so  to  be  called  in  and  received  upon  government 
^^  or  other  good  and  sufficient  security"  in  trust  to  receive 
the  interest  and  dividends  of  the  said  280/.  and  apply  the 
interest,  produce,  and  dividends,  thereof  to  her  mother  Joan 
Hagley  diuring  the  term  of  her  natural  life ;  and  from  and 
after  her  decease  to  pay,  apply,  and  dispose  of,  the  interest 
and  produce  of  the  said  sum  of  280/.  in  manner  following  to 
her  nephews  and  nieces  after  mentioned  (naming  and  de- 
scribing them) ;  and  when  her  said  nephews  and  nieces  shall 
severally  and  respectively  attain  the  age  of  twenty-one,  in 
trust  to  pay  to  each  of  them  the  sum  of  20/.;  and  in  case 
either  of  them  shall  die  before  attaining  that  age,  in  trust  to 
pay  and  transfer  the  share  of  such  nephew  or  niece  to  and 
among  his  or  her  brothers  and  sisters,  or  brother  and  sister, 
as  shall  Uve  to  attain  twenty-one :  provided,  that  such  as  have 
or  shaU  attain  twenty-one  during  the  life  of  the  testatrix's 
mother  shall  not  be  entitled  to  his,  her,  or  their,  shares  till 
after  her  decease ;  "  and  as  to  all  the  rest  and  residue  of  my 
"  money  securities  for  money  goods  and  chattek  of  ^hat 
*^  nature  or  kind  soever  both  real  and  personal  I  give  devise 
''  and  bequeath  the  same  to  the  said  Jonathan  Croft  and 
'^  John  Slater  their  executors  and  administrators''  in  trust  for 
certain  persons,  equally  to  be  divided  between  them;  and 
she  gave  her  mother  lOJL,  to  be  paid  in  two  months  after  her 
decease ;  and  she  appointed  Croft  and  Slater  executors  in 
trust  of  her  will. 

The  testatrix  died  within  six  months  after  the  death  of  her 
husband,  not  having  married  again :  nor  had  she  released  her 
right  to  dower ;  never  having  been  applied  to  for  that  purpose. 
The  bill  was  filed  by  her  executors  against  Samuel  Slee\ 
praying,  that  the  will  of  John  Slee  may  be  established,  and 
the  trusts  carried  into  execution;  and  that  the  sum  of  500^ 
with  interest  fi'om  the  end  of  six  months  from  the  death 
of  the  testator  John  Slee  may  be  raised  and  piUd  to 
Plaintiffs. 
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h^is  aUeged  by  the  bfll,  that  the  propeirty  of  the  testatrix  1798, 

BSMobeth  Slee  was  not  suflScient  without  the  sum  of  500/, 
nder  her  husbaild's  will  to  pay  her  debts  and  legacies.    The 
Defendant  by  his  answer  stated^  that  he  believed^  her  other         Sleb» 
property  was  sufficient*    The  answer  was  replied  to :  but  no 
vitnesses  were  examined  on  either  side. 

The  first  point  raised  for  the  Plaintiffs  was,  that  the  will  of 
fte  testatrix  amounted  to  an  appointment  of  the  sum  of  500/. 
mder  the  power  given  by  the  will  of  her  husband.  Tomlmaon 
T.  DigUam,  1  P.  Witt.  149.  Standen  ▼.  Standen^  and  Langham 
T.  Nenmy,  {ante,  Vol.  II,  289;  Vol.  Ill,  467,)  were  cited:  but 
tUi  point  was  soon  given  up  (37). 

It  was  then  contended,  that  the  Pkdntiffs  were  entitled  to 
kife  this  sum  of  5001.  raised,  either  as  being  the  absolute 
property  of  the  testatrix  under  the  will  of  her  husband,  or 
if  part  of  the  general  residue  of  his  personal  estate. 

Mr.  Lloyd  and  Mr.  Romlly^  for  the  Plaintiffs. 
According  to  H(de9  ▼.  Margerum,  (ante,  Vol.  Ill,  299,) 
Ais  property  may  be  considered  at  all  events  the  property  of 
Slee»  There  is  no  limitation  over  in  default  of  appoint* 
Therefore  it  is  a  gift  absolutely  to  her.  A  bequest  of 
to  be  at  the  disposal  of  a  person  gives  the  absolute 
:  Maskelyne  v.  Maskelyne^  Amb.  750 ;  EUon  v.  Shep^ 
iard,  1  Bro.  C.  C.  532.  The  Court  will  look  into  the  whole 
irii,  and  see  the  reason  of  giving  the  power.  In  this  instance 
&e  reason  was,  that  the  testator  had  in  contemplation  the 
posnbility  of  her  marrying  again.  The  Defendant  took  an 
Cilate  in  fee  with  a  conditional  limitation  to  the  trustees,  if  he 
tboaU  not  pay  this  sum  of  money  in  six  months.  As  the 
detisee  was  also  heir  at  law,  it  is  not  a  condition,  but  a  con- 
ttonal  limitation.  Where  a  legacy  is  charged  on  land,  and 
tte  time  of  raising  it  is  postponed  on  account  of  the  age  or 
aajT  other  circtnnstance  of  the  legatee,  and  the  legatee  dies 
kfeie  that  time,  the  legacy  lapses,  and  falls  into  the  estate : 
hit  where  it  is  postponed,  not  from  the  circumstances  of  the 

?,  but  for  the  convenience  of  the  estate,  ♦the  money       [  ^63  ] 
such  at  the  death  of  the  testator,  though  to  be  raised 
it  a  firtnre  time.     If  it  had  been  an  absolute  gift,  payable  in 

(37)  See  the  note,  ante.  Vol.  II,  594. 
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17S8.  MX  months,  and  she  had  ^ed  withm  that  time,  it  would  hire 
vested  without  doubt.  It  is  equally  clear,  that  if  it  had  beeii 
'    given  to  the  wife  for  life,  remainder  absolutely  to  anotliei? 

9lbb«  person,  who  survived  the  testator  a  single  day,  it  would  have 
vested  in  the  remainder-man  at  the  same  time  that  it  vested 
in  the  widow,  though  she  died  within  the  six  months.  The 
delay  being  only  for  the  convenience  of  the  estate  would  make 
no  difference.  To  prove  this  a  vested  interest,  if  she  had 
married  without  consent  of  the  executors,  and  had  died  within 
six  months  after  the  death  of  the  testator,  it  would  have  been 
a  vested  interest  by  her  marriage:  one  moiety  Would  have 
passed  to  Culverwell;  and  the  other  half  must  also  have  been 
raised.  The  testator  takes  particular  notice  of  the  possibiBty 
of  her  marrying  again ;  and  his  provision  for  that  eveiit  shews 
the  reason  of  giving  her  an  interest  for  life*  These  tmstees 
have  a  legal  right  to  take  possession  of  the  estate  at  law,  and 
to  hold  it,  till  they  raise  the  sum  of  500/.  If  that  sum  was 
in  the  hands  of  the  trustees,  the  consequence  is  clear,  that 
the  interest  must  have  been  paid  to  the  widow  for  life ;  and 
If  there  is  no  farther  disposition,  it  would  result  to  the  p^ 
sonal  estate  of  the  testator.  This  sum  therefore  ought  to  be 
considered  as  actually  raised  at  the  death  of  the  testator;  and 
if  it  was  .not  specifically  the  absolute  property  of  his  widowi 
it  must  be  part  of  his  personal  estate  not  disposed  of.  Ttm* 
stall  V.  Bracken f  Amb.  167.  Hodgson  v.  Rattson,  1  Ves.  44w 
Dawson  v.  KUlet,  1  Bro.  C.  C.  119,  where  most  of  the  autiio- 
rities  are  collected. 

Mr.  Piggott,  for  the  Defendant, 
Was  proceeding  to  contend,  that  the  clear  import  of  the 
will  contradicted  the  argument,  that  this  smn  of  BOOl.  was 
given  absolutely  to  Mrs.  Slee^  but  was  stopped  by  the  Master 
of  the  Rolls ;  who  said,  he  would  look  into  it ;  and  did  not 
think,  he  should  have  occasion  to  trouble  the  Counsel  fat 
the  Defendant 


1 

Master  of  the  Rolls.  * 

July  ISihm         The  only  question  is,  whether  under  the  circumstancoB  of 

.these  two  wills  this  sum  of  6001.  is  become  raisaUe  fear  tlm 
purpose  of  being  applied  as  part  of  the  personal  estate  of 

Jifrs. 
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Slee,  hkTiag  become  so  as  part  tS  the  p^r^onaTestaie  cS^  179B« 
Jkt  Imsband  undisposed  of;  for  it  was  not  with  any  confidence 
cSootended  to  have  been  specifically  appointed  by  thd  will  of  hi» 
widow*  She  was  not  called  upon,  nor  did  she  during  the  six  8i«fiB. 
Mmihs  signify  her  intention  to  relinquish  her  dower:  but 
dwring  those  six  xiionths  she  made  her  will,  taking  no  notice 
vliatsoever  of  he^  power  of  appointment^  but  disposing  of  her 
property  in  general  terms.  She  does  not  afiect  in  any  manner 
whatsocTer  to  execute  the  power  given  to  her  to  dispose  of 
das  sum  of  GOOL  It  is  impossible  to  consider,  that  she  has 
eBScated  her  power  by  this  will;  and  it  was  very  properly 
eoDceded  by  the  Plaintiffi  that  it  cad  never  be  considered 
ss  an  appointment. 

The  aext  question  is,  whether  it  was  a  vested  interest  in  her 
ipon  the  death  of  her  husband;  and  several  cases  were  cited 
to  provey  that  under  certain  circumstances  a  sum  of  money 
to  be  raised  within  a  certain  time  after  the  testator's  death  •  ^ 
tfaon^  the  party  to  be  entitled  to  it  dies  before  the  time,  at 
which  it  is  to  be  raised,  has  been  held  vested  in  the  party,  who 
woold  have  bee91'  entitled  to  it,  when  that  period  arrived :  but 
I  do  not  apprehend,  this  case  turns  upon  those  citees  at  all* 
This  cannot  be  considered  as  part  of  the  personal  property  of 
tte  wife  under  the  dispositions  by  her  husband's  will.  It  is  not 
Bke  the  case  of  Hales  v.  Margerum,  lately  before  me ;  in 
vUch  I  thought,  the  property,  which  was  the  subject  of  the 
power,  was  the  absolute  property  of  the  person,  to  whom  it 
WIS  given,  qualified  only  with  regard  to  her  situation  as  a 
anrried  woman ;  and  that  it  was  part  of  her  personal  estate 
as  much  as  a  married  woman  could  have  personal  estate*  This 
m  a  mere  power  of  disposing*  If  she  does  not  dispose  of 
dda  sum,  it  ought  not  to  be  riused  at  all.  As  I  am  of  opinion^ 
dke  has  not  disposed  of  it,  the  consequence  is,  there  can  be 
■a  purpose,  for  which  it  can  be  raised,  but  to  convert  it 
fcom  land  to  money. 

But  it  is  contended,  that,  if  it  is  not  dbposed  of  under  the 
power,  stiU  by  the  will  of  the  husband  it  is  converted  into 
pecsonal  estate ;  and  consequently  must  now  be  taken,  as  the 
has  given  it ;  and  therefore  would  be  part  of  hid  per- 
estate  undisposed  of;  and  she  would  take  it  ih  that 
diarscter.     That  was  the  only  doubts  I  have  had;   being 

oleariy 
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ITMi'  dearly  of  opinion,  that  the  will  is  not  a  due  execution  df 
the  power.  It  must  be  admitted,  that  if  she  had  lived  to 
the  end  of  the  six  months,  and  had  released  her  dower,  and 
Slbb.  diereby  entitled  herself  to  the  500/*,  it  must  have  been  raised, 
and  put  out  at  interest;  the  dividends  to  be  payable  to 
[  ^65  ]  ^  Mrs.  Slee  for  life  then  to  be  disposed  of  according  to  the 
mode  pointed  out  by  the  will  of  her  husband,  in  case  she  had 
executed  her  power :  but  if  she  died  without  executing  it^  it 
would  be  so  much  money  raised  by  the  will,  and  unapplied } 
and  wonld  not  have  gone  to  the  heir,  but  would  have  remained 
part  of  the  personal  estate.  But  the  question  is,  whether  for 
ihe  mere  purpose  of  raising  this  sum  without  an  object  I  am  to 
vary  it  from  the  situation,  in  which  I  find  it  at  the  death  of  the 
testator.  He  has  pointed  out  the  only  objects,  for  which  he 
intended  it  to  be  raised.  It  is  admitted,  those  objects  do  not 
exist  any  longer ;  that  she  has  died  without  having  executed 
*  her  power  \  and  if  1  do  raise  it,  it  will  be  for  no  purpose  but  to 
change  the  nature  of  it  from  land  to  money*  The  Court  never 
will  act  for  that  purpose  only. 

NichoUs  V.  CrUp{S8\  iidth  Novmber,  1777,  before  Lord 
BatkurHs  is  often  quoted,  but  is  not  thoroughly  understood, 
1  believe.  The  testator  directed,  that  all  his  real  estate, 
wheresoever  situate,  might  be  sold ;  and  he  charged  the  pro- 
duce with  certain  legacies;  and  if  the  purchase-money  should 
amount  to  more  than  3000/«,  he  bequeathed  the  surplus  to  his 
natural  daughter ;  who  died  before  him.  The  bill  was  filed 
by  the  next  of  kin  to  have  the  estate  sold,  and  the  surplus  of 
the  purchase-money,  after  paying  the  legacies,  paid  to  the 
Plaintiffs;  and  it  was  argued,  that  the  testator  had  ordered 
the  estate  at  aU  events  to  be  converted  into  money,  as  it  must' 
be  for  the  purpose  of  paying  the  legades ;  and  that  the  sur- 
plus would  belong  to  the  next  of  kin :  but  Lord  Bathurst  was 
very  clearly  of  opinion,  that,  the  object  being  to  convert  the 
estate  merely  for  the  purpose  of  paying  the  legacies  to  a 
limited  amount,  and  by  the  death  of  the  testator's  natural 
daughter,  to  whom  the  residue  of  the  purchase-money  was 
given,  no  other  object  remaining,  if  the  heir  would  pay  the 
legacies,  the  estate  should  not  be  sold.  According  to  my  note 
Lord  Bathurst  made  that  decree  without  any  difficulty,  not- 
withstanding what  is  said  in  Ambler.  f 

(38)  Amb.  im. 
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In  this  case  Uiere  is  no  object  to  be  answered.  The  question  1798. 
ibea  isy-  whether  I  am  to  make  a  decree  upon  this  bill:  merely 
for  the  purpose  of  turning  this  real  estate  into  money.  Every 
role  that  has  prevailed  upon  this  subject,  militates  against  that.  Slbb. 
It  is  not  according  to  the  course  of  the  Court  to  act  for 
Ae  mere  purpose  of  converting  one  species  of  property  to 
another. 

Under  the  authority  of  the  case  I  have  mentioned  with        [  66  ] 
others  I  am  of  opinion,  that  under  the  circumstances  of  this 
case  this  sum  of  BOOL  is  not  to  be  raised.    The  consequence 
18,  the  bin  must  be  dismissed ;  but  without  costs  (39). 

(39)   See  Chiity  v.  Parker,  ante,  Vol.  II,  271,  and  the  casea 
there  referred  to. 


SKEFFINGTON  v. .  vm, 

Jufy  a4rt* 

A  FTER  answer  the  bill  was  amended.    The  Defendant    Subpcma  nc 
being  abroad,  a  motion  had  been  made  on  the  part  of  necessary  to 
die  Plaintiff,  aa  of  course,  that  service  of  the  subpoena  on  the  ^^  amende4 
Defendant's  derk  in  Court  should  be  deemed  good  service.         *^^ 
The  Register  declined  drawing  up  the  order. 

Mr.  Thomson  for  the  modon  distinguished  this  from  cases, 
in  which,  exceptions  to  the  answer  being  allowed,  and  the  bill 
smended,  the  usual  order  is,  that  the  amendments  and  except 
tions  shall  be  answered  together.  In  that  case  a  new  subpoena 
is  not  necessary ;  a  complete  answer  not  being  put  in.  In  this 
instance  the  answer  was  sufficient. 

Lord  Chancellor  said,  he  understood  from  the  Register 
diat  there  is  no  occasion  for  a  subpoena  upon  an  amended 

bin. 

An  inquiry  into  the  practice  was  directed;  upon  which  it 
appeared,  that  the  practice  was  not  to  serve  a  new  subpoena 
upon  an  amended  biD.  The  order  therefore  was  drawn 
up  (40). 

(40)  Angentein  v.  Clarke,  ante.  Vol.  1, 2^  and  the  note* 
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,,^  LADY  SHAFTESBURY  v.  ARROWSMITH. 

A  h^^  1 1*  ^'^  John  Webb  by  his  wiU  d^yised  all  hid  estates  to  Arrow* 
has  DO  equity         *»»«**  ™d  B^Mer  in  trust. 

except  to  re-  After  a  suit  had  been  instituted  for  the  purpose  of  estaUish-* 
move  incani-  ing  the  will,  this  bill  was  filed  against  the  trustees:  jitating,. 
brances  lo  the  that  the  Plaintiff  is  heir  at  law  aAd  customary  heir  of  the 
way  or|-  «g,^  J  •testator.  The  bill  also  stated,  that  the  Plaintiff  is  heir  of 
lus  le-  ^^  body  of  the  testator;  that  she  b  totally  ign<Mrant, whether, 

t  U  f  ^^^  *^  ^'  ^  °^^  entitled  to  any  and  w^ch  of  the  estates  de-* 
an  inspection  ^^^ »  ^^^  ^^  estates  are  in  the  possession  of  the  Defen- 
of  deeds  in  the  dants;  that  there  wete  seTeral  settlements;  and  that  itisim- 
possession  of  possible  for  the  heir  to  know  her  title  without  an  inspection  of 
the  devisees,  the  deeds.  The  bill  therefore  prayed,  that  the  Defendants 
Bill  by  heir  ^^lj  be  decreed  to  produce  and  shew  to  the  Plaintiff  all  the 
,  i---Jr^  several  title-deeds  and  writings,  which  shall  appear  to  be  in 
irfotSoii  an  in-  ^^  pOssessioli;  and,  if  it  shall  aj^pear,  that  the  testator  was 
ipeeiiia  #as  ^^^  seised  in  fee,  or  if  any  of  the  estates  were  copyhold  not 
ordered  ef  iU  duly  surrendered  to  the  use  of  the  will,  or  if  the  will  was'  not 
deeds  of  set*  duly.executed^  or  if  it  shall  not  appear,  that  the  testator  was 
tlement,  ad-  of  sound  mind  fit  the  time  of  execution,  or  if  any  fraud  was 
mitted  to  be  m  practised,  then  that  the  several  title-deeds,  settlements,  and 
/  iT^  fT  r"^"  inatruments  in  writing,  relatmg  to  such  of  tiie  said  estates 
dants  creatinir  ^  ^  Plaintiff  shall  appear  entitied  to  either  as  heir  at  law^ 
estates  in  tail  customary  heir,  or  heir  of  the  body,  may  be  decreed  to  be 
general :  bat     delivered  up  to  the  Plaintiff. 

no  farther.        .  The  Defendants  by  way  of  schedule  to  their  answer  set 

fordi  an  abstract  of  several  settlements  in  their  possession, 

A  motion  was  made  on  the  part  of  the  Plaintiff  for  an  order, 
that  the  deeds  might  be  produced  for  her  inspection ;  and  tiiat 
they  might  be  deposited  in  the  Master's  office. 


Mr.-  MoHsfiMf  Mr.  SutUm,  and  Mr.  Cox,  for  the 
motion. 
f  In  BeUUon  v«  FurringAm^  3  P.  WUL  363,  the  party  was 
not  heir,  except  as  to  an  Hono^  descending  upon  him ;  and 
it  was  admitted  th^re,  that  it  would  be  done  at  the  hearing. 
So  ui  the  Eart  of  Suffolk  v.  Howard,  S  P.  WiU.  176,  which 
was  a  bill  on  the  part  of  the  heir,  it  is  plainly  implied,  that  the 

question 
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^kiestion  vaa  iK>t»  wtetSier  there  was  to  be  lA  production  of  the- 
deeds,  but  Whether  it  could  be  done  upon  motioui  or  was  to 
wait  for  the  decree#  The  heir  without  an  inspection  cannot 
teD,  what  is  the  tide  of  the  ancestor;  whether  in  fee,  or  in  taiL 
He  must  assume  the  title  of  the  ancestor  to  be  a  seisin  in  fee* 
I  believe  Lord  Hardwieke  considered  the  rule  established, 
that  the  heir  has  a  right  upon  filing  a  bill  against  the  devisee 
to  haT€  the  tide-deeds  *  produced ;  and  Lord  Mansfield  fire- 
quentiy  spoke  of  this  right  in  the  heir.  Burton  ▼•  NevUh 
before  Lord  J%9trhm  is  directly  against  the  cases,  I  have 
mentioned;  in  the  last  of  which  not  only  an  inspection  (tf  die 
deeds  creating  an  intail  or  making  a  tenant  to  the  Pracipe 
was  granted,  but  of  all  deeds  and  writings.  ^  The  claim  as 
heir  in  tail  is  exactly  according  to  the  cases  m  Peere  WiUiams^ 
Lord  Tkwrhw  thought  the  heir  entitled  to  the  deeds  creating 
llie  intail  and  the  prior  title-^eeds. 

In  this  case  six  or  seven  family  settlements  of  thes^  estates 
have  been  made  from  time  to  time.  They  are  stated  in  die 
abstract;  but  the  Plaintiff  has  not  seen  the  particulars  of 
diem  nor  die  deeds  making  tenants  to  the  Preecipe.  She  has 
a  right  to  all  those.  The  Court  always  indulges  the  heir  with 
sn  opportunity  of  knowing,  how  he  is  disinherited.  The  heir 
is  always  under  this  difficulty;  that  not  having  the  possession 
of  the  deeds  he  cannot  point  out  those,  under  which  he  has 
an  interest.  Is  diere  any  other  mode  of  ascertaining  that  than 
by  the  production  of  all?  If  it  is  once  ascertained,  that  the 
devisor  was  seised  in  fee,  certainly  the  heir  can  only  ask, 
whether  the  will  is  effectual:  -but  in  this  case  a  title  in  tail . 
is  asserted. 
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Attorney  General,  Solicitor  Oeneral,  and  Mr.  Thornton, 
for  the  Defendants. 
This  application  involves  a  proposition  of  great  conse^ 
quence:  so  much  so,  that  perhaps  the  Court  would  hesitate 
to  grant  it  on  motion^  The  bill  is  very  peculiar ;  for  first  it 
considers  the  Plaintiff  as  heir  at  law:  then  states  a  poesb* 
InHty,  that  she  may  be  heir  in  tail ;  and  in  that  mixed  char 
racter  she  calls  for  the  relief,  to  which  she  may  be  entided^ 
if  she  is  proved  heir  in  tail :  but  she  does  not  assert  that  posifr 
lively,  or  pray  a  discovery  as  to  that.    As  heir  at  law  she 

.  L .  nught 
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might  briiJg  Kn  ejectment;  and  if  there  was  any  difficulty  In. 
her  way^  she  would  be  entitled  to  remove  it,  and  to  have 
a  discovery.  The  bill  therefore  is  not  properly  framed  in  that 
character*  As  heir  in  tail  she  states  no  intail.  She  might 
say,  as  they  have  got  the  title-deeds,  she  has  a  right  to  dis- 
cover,  whether  or  not  thete  was  an  intail,  under  which  she 
could  claim :  they  might  answer,  tiiat  they  could  not  find  it ; 
or  they  might  refer  to  it  so  as  to  entitle  her  to  the  production : 
but  the  bill  is  not  framed  with  that  view*  It  is  only  a  loose, 
allegation,  that  she  does  not  know  but  that  she  may  be  enti^ 
tied  in  taiL  It  is  necessary  to  have  a  degree  of  certainty  ia 
the  bill,  that  the  Defendants  may  know  what  defence  to  make. 
Suppose,  an  intail  was  stated,  the  Defendants  might  plead  the 
deeds  of  the  recovery :  but  if  the  intail  is  not  distinctly  stated, 
they  are  ousted  of  that  defence*  The  Plaintiff  merely  states 
in  general  terms,  that  she  is  heir  at  law;  and  also,  that  she 
is  heir  in  tail,  without  setting  forth  any  deed  or  referring  to 
any  specific  act  to  establish  that  title.  As  the  heir  is  a  female/ 
•it  BUgfat  happen,  that  if  die  could  shew  an  intail,  it  might  not 
give  her  a  tit^,  but  without  giving  any  interest  to  her  it  might 
operate  directly  against  the  devisees  of  her  ancestor.  In  the 
cases  cited  a  special  deed  of  intail  is  stated.  In  Dormer  v» 
Fortescue,  2Aik.  282,  SAtk.  124,  and  Pincke  y.  Thomycrqft, 
before  your  Lordship,  Lord  Thurlaw,  and  the  House  of 
Lords (41),  the  title  was  as  heir  general;  and  it  was  held, 
that  though  die  heir  has  an  equity  beyond  any  one  else,  yet 
he  must  admit,  that  the  possession  of  his  ancestor  is  primd 
facie  evidence  of  seisin  in  fee ;  and  he  must  firame  fah  bill  so 
as  to  satisfy  the  Court,  that  if  he  brings  ka  ejectment  upon 
that  sort  of  evidence,  that  his  ancestor  was  seised  in  fee,  he 
may  meet  with  some  impediment  in  the  application  of  that 
evidence  at  law,  which  in  Equity  he  has  a  right  to  remove  in 
order  to  try  it  at  law«  It  was  pretended  in  that  case,  that 
a  mortgage  term  would  be  set  up  against  the  ejectment. 

The  heir  in  tail  is  in  a  different  situation.  He  has  a  right 
to  inspect  and  be  enabled  to  produce  the  deed  creating  the  in«* 
tail :  but  then  the  moment  he  proves  himself  heir  of  the  body 
of  the  person  last  seised,  he  puts  it  upon  the  other  party  to 
sieet  him  at  law  upon  that  tide.    The  heir  in  tail  has  no  other 

right 
(41)  1  Bro.  C.  C.  289.    Cruiu,  174. 
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ught  than  to  see  the  deed  creating  the  intail  and  the  prior 
deeds,  but  not  to  call  for  the  deeds,  by  which  that  intail  is 
defeated ;  which  is  the  point  to  be  tried  at  law.     That  was  the 
principle  of  Burton  v.  Neville.     In  Bettison  ▼•  Farringdon  it 
iras  an  order  of  course  to  set  forth  the  deeds  referred  to  in 
the  answer.     In  the  other  case  in  Peere  Williams  the  party 
could  not  make  Prqfert  of  the  deed  in  a  Court  of  law ;  and  he 
had  a  right  to  have  that  deed  produced  by  the  decree  of  a 
Court  of  Equity.    The  Court  said,  that  as  the  other  party 
informed  the  Court,  how  the  intail  had  been  barred,  he  must 
shew  the  deed,  that  the  Court  may  determine,  whether  it  has 
the  consequence,  they  attribute  to  it :    but  they  might  have 
refused  to  produce  any  except  the  deed  of  intul  and  the  prior 
deeds.     In  a  late  case  in  the  Court  of  Exchequer  the  bill  was 
filed  by  an  heir  in  tail,  praying  a  discovery  of  all  the  deeds. 
A  demurrer  was  put  in  to  so  much  of  the  bill  as  related  to  any 
deeds  subsequent  to  the  deed  creating  the  estate-tail ;  and  the 
demurrer  was  allowed.     Stapleton  v.  Sherrard  and  Skerbane 
T.  CJerif   2  Vem.  212,  273,  perfectly  warrant  that  decision. 
A  person  desiring  the  production  of  deeds  *  mus|  shew  a  tide 
to  that  production.  For  that  purpose  he  must  shew  some  claim 
under  the  deed,  unless  the  object  is  to  set  aside  the  deed  as 
fraudulent;   the  claim  being  paramount  the  deed.     Such  a 
general  right  in  the  heir  would  be  very  mischievous.    There 
is  no  case,  in  which  a  loose  bill  like  this  has  had  that  effect. 
If  there  are  circumstances,  if  a  term  or  a  mortgage  is  stated 
to  be  in  the  way,  he  has  a  right  to  a  discovery  as  to  that,  but 
to  that  only.     The  Defendant  must  state  by  his  answer,  whe- 
ther there  are  such  Incumbrances,  or  not.    The  deed  of  intail 
is  distinctly  stated  in  the  two  cases  in  Peere  Williams.    In  one 
there  is  a  Qiuere  by  the  Reporter,  whether  a  bare  reference 
to  a  deed  will  make  it  part  of  the  answer.     In  the  other  the 
Court  appears  to  have  gone  rather  too  far  upon  the  ground, 
that  it  was  a  hard  case,  and  on  account  of  the  complete  didn- 
herison  of  the  Earl ;  who  had  not  the  means  of  pursuing  the 
suit.    It  is  not  noticed  in  later  cases  as  having  been  argued ; 
and  it  ought  not  to  be  much  cited. 


Lady 


BUKV 

ARiicyw^ 

8MXTB» 
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Reply. 

The  Plaintiff*  says,  she  is  heir 


in  tail;   and  if  any  intails 

were 


Tft 


VI9». 
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were  CFeatedi  which  are  dot  barred,  she  is  entitled  under  then*: 
What  more  can  she  say,  when  all  the  deeds  are  in  the  bands 
of  the  Defendapts ;  which  is  admitted  2  What  more  can  she 
state  than  that  she  is  ignorant,  whether  the  devisor  was  en- 
titled in  fee,  and  had  power  to  dispose  {  The  answer  refers 
to  a  great  many  deeds  without  stating  the  contents :  but  appa- 
f^dy  ther^  are  many  settlements  creating  intails.  It  is  ad-» 
pitted  that  the  Plaintiff  has  a  right  to  the  inspection  of  deeds 
creating  intails :  as  to  any  thing  else.  Burton  v.  Neville  is  an 
Ifcuthorjity  against  it :  but  it  stands  in  opposition  to  the  cases  in 
Peere  WUUams.  It  is  true,  in  both  these  cases  an  intail  is 
stated :  but  the  order  appears  to  go  far  beyond  the  production 
of  those  deeds ;  and  goes  clearly  to  the  deed  creating  the 
tenant  to  the  Prtscipe;,  and  the  rest  only  refers  to  the  time, 
ijtihea  the  production  is  to  take  place. 


[♦71] 


liord  Chancellor. 
It  would  be  a  very  delicate  point  to  order  a  general  inspec- 
tion into  all  deeds  and  settlements  on  behalf  of  a  person  claim- 
ing in  the  mere  character  of  heir  at  law.  I  do  not  find  any 
spark  of  Equity,  upon  which  that  application  could  be  made 
to  this  Court  and  supported  (42).  The  title  of  the  heir  is  a 
-plain  one ;  and  it  is  a  legal  title.  All  the  family-deeds  together 
would  not  make  his  title  better  or  worse.  If  he  cannot  set 
aside  the  will,  he  has  nothing  to  do  with  the  deeds.  He  must 
make  ^out  his  title  at  law,  unlei^s  there  are  incumbrances 
standing  in  the  way,  which  this  Court  would  remove  in  order 
to  his  asserting  his  legal  right.  There  the  principle  of  Elquity 
interferes.  The  cases  in  Peere  WUliamf  are  those  of  an  heir 
in  taiL  A  will  is  no  answer  to  an  heir  in  tail :  a  will  established 
is  an  answer  to  an  heir  at  law.  An  heir  in  tail  has  beyond  the 
general  right  such  an  interest  in  the  deed  creating  the  intail, 
that  the  Court,  as  against  the  person  holding  back  that  deed, 
would  compel  the  production  of  it.  His  right  also  is  upon  a 
very  plain  ground :  to  remove  an  impediment  preventing  the 
trial  of  a  legal  right*  In  the  two  particular  cases  cited,  (I  do 
not  go  quite  along  with  the  reasoning  in  either  of  them,)  the 
Court  did  no  more  than  what  according  to  the  state  of  the 
case  was  perfectly  innocent,  and  led  to  no  mischievous  conse* 
•  qucnce : 

(12)  ^Mcr.  172. 
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.qoaaee:  Ibr'the  production  of  the  deed  creating  the  Intai)}         IWL 
vfaere  the  party  cpuld  not  get  at  it  without  the  aid  gf  iim         J^T^ 
Courtt  I  have  already  atated»  It  i«  in  the  pow^  of  the  Court      gaAFrsi- 
ta  order :  1^9  to  what  more  was  done,  he  being  tenant  in         bubly 
tail,  wad  that  admitted^  the  Court  by  enabling  him  to  look  at       a  ^' 
thf  deed  to  nuike  the  tenant  to  the  Prtseipe  only  put  him  in       j^ifig^ 
the  situation,  he  would  be  in  4t  law*  upon  an  ejectment.  Where    Upon  an 
the  tenant  in  tail  has  possession  of  the  deed,  that  makes  die  ejectment  by 
intaily  and  ean  prove  the  heir9hip  in  tail,  it  is  put  to  them  •"  **®*''  *"  *■** 

to  produce  the  recovery,    AU  the  proceedings  of  necesuty  ai*-     ®     efend- 

1     .  .  1        -i  11         1     /.    .1       mi  \  •nt*  cannot 

pear  upon  the  trial,  and  must  be  brought  forth.    They  cannot  ^ 

set  out  the  judgment  in  the  recovery,  but 'must  set  out  the  JQclffmeDt  in 

whole  proceedings.    I  remember  a  very  long  title  Upon  a  Kpe«  the  recovery : 

cud  verdict     Th^  Qopsequence  was,  that  it  was  enormously  bat  all  the 

swelled  by  setting  out  one  pr  two  r^ooveriefl*  A  proposition  wae  proceedings 

made  to  the  Court,  whether  it  would  not  be  better  to  state  the  "*°*^  appear 

fiict,  that  the  recovery  was  suffered :  but  upon  consideration  ^^^ 

the  Court  thought  it  quite  necessary  to  sh6w  upon  the  Record", 

that  it  was  well  suffered.    The  Court  therefore  in  those  cases  ' 

'gave  him  no  discovery,  that  in  the  course  of  his  legal  pursuit 

« 

he  would  not  com6  at ;  and  the  only  advantage  was  to  give  him 

a  little  time  to  consider,  whether  it  would  be  worth  his  while 

to  go  on  to  prosecute  his  right  at  law.     I  rather  imagine  (it  is 

a  bold  conjecture  upon  Peerc  Wifliams'^  Report)  that  **  at  the 

''hearing  "means  at  the  trial.     There  is  no  hearing  upon  a 

mere  bill  of  discovery.    Permitting  a  general  sweeping  survey 

into  all  the  deeds  of  the  family  would  be  attended  with  very  \  , 

great  danger  and  mischief;  and  where  the  person  claims  as 

h^  of  the  body,  it  has  been  very  properly  stated,  that  it  may 

^w  a  title  in  another  person,  if  the  ihtaii  is  not  well  bari*ed. 

It  may  set  up  a  title,  not  ♦  to  the  benefit  of  Lady  Shaftesburtfj   .    [  •TS  ] 

.but  to  the  injury  of  the  devisees ;  indulging  a  speculation  to 

the  prejud'ee  of  parties,  whose  interest  this  Court  has  no  right 

•to  invade. 

I  apprehend,    they  have  no  objection,   that  all  the  deeds 

purporting  to  be  deeds  of  settlement  creating  intails  shall  be 

.produced  for  inspection  (43):   otherwise  it  must  go  on  to 

pointing  interrogatories  and  asking  for  an  answer.     The  De* 

taadMnt  Arratosmiih  must  give  himself  the  trouble  of  inspecting 

.  -  "  the 

.  (^3)  Post,  Dorwia  v.  Clarke,  Vol.  VIII,  t68,  and  the  nole  150, 
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Lady 
Shaftbs* 

BURY 

*Arrow- 

BUITB. 


.ihe  deedsi  and  answering  upon  oath,  whether  they  create  ah 
kitail,  or  not.  Wherever  you  find  a  deed  of  mtaili  it  would  be 
yery  idle  not  to  produce  it,  and  also  the  deed,  which  destroys 
the  intaU :  it  would  be  no  breach  of  duty  in  the  trustee  to  give 
that  qualified  conununication  of  the  deeds:  but  rather  Ae 
contrary.  The  Plaintiff*  has  a  right  to  an  answer  to  this 
question:  are  there  any  deeds,  that  contain  a  limitation  in 
jtail  general? 

As  to  die  other  part  of  the  motion,  it  would  be  very  proper 
to  make  an  order  for  the  deposit  of  the  deeds  in  the  other 
cause. 


The  Order  pronounced  was,  that  the  Defendants  shall  give 
inspection  of  all  deeds  of  settlement,  set  out  in  the  schedule, 
.creating  estates  in  tail  general  (44). 


(H)  Ante,  Lokerv.RoUe.Ryvei    Jonei.  3  ilfar,  161.    7lVi.  083. 


V.  Ifyvef,  Vol.  Ill,  4,  248.  Post, 
Aston  V.  Lard  Exeter,  Hylton 
V.  Jlfor^an,  VI,  288,  293.  Atkitu 
V.  Wright,  XIV,  211.    Janes  v. 


Vansittart  V.  Barber,  9Pri64l. 
Sampsan  v.  Swettenham,  5  MaddU 
16.  The  abstract  in  the  margin 
is  incorrect. 


Rolls. 
1798. 

May  1th. 

Lincoln's- 

Inn  Hall. 

July  24#A. 
An  executor 
in  India  pass- 
ing Lis  ac- 
counts in  this 
Coart  is  en- 
titled to  the 
commission 
upon   pay- 
ments, ac- 


CHETHAM  V.  LORD  AUDLEY. 
POOLE  9.  LABKINS, 


X  HE  first  of  these  causes  arose  upon  the  following  case : 
Joseph  Moarhouse  died  in  the  Et^st  Indies  in  1789 ;  having 
by  his  will,  after  some  pecuniary  legacies,  given  all  the  residue 
of  his  estate  to  his  wife ;  and  be  appointed  Jasias  Duprie 
Parcher,  Edward  Boisdaune,  George  Hall,  since  deceased^ 
and  Mrs.  Moorhouse,  bis  executors  in  Ind&a,  and  Thamat 
Chetham,  John  Strode,  Robert  Speediman,  since  deceased^ 
and  Mrs.  Moorlwuse,  his  executors  in  England. 
cording  to  the  Upon  the  marriage  of  Lord  AwUey  and  Mrs.  Moorhouse 
pracUce  m       ^^  residuary  estate  of  the  testator  was  assigned  to  trustees, 

upon  trust  as  to  one-third  for  Lady  Audley ;  and  as  to  the 
other  two  thirds,  upon  trust  to  pay  the  income  thereof  to 
Lady  Audky  for  her  separate  use  during  her  life ;  and  as  to 

the 
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die  capital  of  such  two-thirds,  in  trust  after  the  decease  of 
Lady  Audley  for  her  child  or  children  by  Lord  Audley;  and 
m  defiuilt  of  such  issue,  upon  other  trusts. 

The  will  was  proved  by  all  the  executors  in  India :  and 
by  Chetham,  Strode y  and  Lady  Audley,  in  England.  A  cause 
was  instituted  for  the  administration  of  the  estate  of  the  tes^ 
tator;  and  by  the  decree  made  on  the  ^th  oiJtdyy  V19Z, 
Hie  Master  of  the  RoUs  directed  the  usual  accounts;  and 
declared,  that  the  residue  belonged  to  Lady  Audley  and  to 
the  trustees  in  her  marriage  settlement ;  and  an  inquiry  was 
directed  as  to  the  trusts  of  the  settlement.  On  the  6th  of 
August,  1794,  a  separate  report  was  made  of  the  proceedings 
under  that  decree. 

The  Defendant  Josiah  Duprie  Parc/^er  was  in  India  at 
the  thne  the  decree  was  made.  Upon  his  retiun  to  England 
&  supplemental  bill  was  fited  against  him.  By  his  answer  he 
submitted  to  have  an  account  of  the  testator*s  estate  taken 
as  against  him ;  and  by  the  decree  made  in  the  supplemental 
cause  on  the  12th  o(  December,  1796,  the  Master  of  the  RoUs 
ordered,  that  the  decree  and  accotmt  should  be  carried  on 
against  the  said  Defendant 

The  Master  made  his  general  report,  dated  the  27th  of 
Jtdyy  1797,  stating  a  balance  of  729/.  13*.  Id.  due  to  the 
Defendant  Porcher  from  the  testator's  personal  estate ;  and 
that  the  said  Defendant  claimed  to  be  allowed  the  sum  of 
1022/.  Us.  2d.  as  and  for  commission  at  the  rate  of  5  per  cent. 
upon  the  several  and  respective  payments  made  by  him  in 
India,  on  account  of  the  estate  of  the  testator;  and  that 
though  it  appeared  by  affidavits  laid  before  him  in  support  of 
such  daim,  that  such  allowance  had  been  made  to  executors 
bj  the  Courts  of  Law  and  Equity  in  the  East  Indies,  yet, 
inasmuch  as  he  knew  of  no  instance  of  such  an  allowance 
baving  been  made  to  an  executor  upon  passing  his  accounts 
in  this  Courts  he  had  therefore  not  thought  fit  to  aUow  the 
eame  without  a  special  order. 

An  exception  was  taken  to  the  report  for  not  allowing  the 
daim  of  commission. 

The  other  cause  came  before  the  Court  upon  an  exception 
taken  on  the  same  point. 

The  poiqt  was  argued  at  the  RoUs ;  and  evidence  was  read 
cC  die  practice  in  India.    Sir  Ely  ah  Impey  and  other  wit- 

Vou  IV.  F  _  nesaea 


1796. 
Chbthab^ 

V. 

Lord 
Audley.. 


•  ^ 
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1788. 


CUKTHAM 
V. 

Lord 

ApDLBY. 


May  1th. 


July  24M. 


nesses  proved,  that  it  had  been  usual  to  make  this  allowance 
to  an  executor,  who  had  not  a  legacy.  It  was  also  in  evi- 
dence, that  the  administration  in  India  was  very  beneficial  to 
the  residuary  legatee. 

The  Master  qf  the  Rolls  having  taken  some  time  to  con- 
ftider,  directed  both  causes  to  be  set  down  for  judgment. 

Master  of  the  Rolls. 

I  must  hold,  that  the  commission  is  due.  It  is  a  very  ma- 
terial point;  and  I  am  sorry  to  be  obliged  to  decide  it,  but 
I  have  found  it  universally  allowed,  whenever  claimed;  and 
between  party  and  party  it  has  never  been  quarrelled  with, 
when  they  came  to  settle  their  accounts.  The  exceptions 
therefore  must  be  allowed  in  both  causes;  and  it  must  be 
referred  back  to  -the  Master. 

It  is  a  matter  of  very  considerable  consequence ;  and  it  is 
very  well  worth  while  to  take  the  opinion  of  the  Lord  Chan" 
cellor  upon  it. 

The  point  was  brought  before  the  Lord  Chancellor  upon 
an  appeal  from  the  order  made  by  the  Master  of  the  Rolls 
in  the  cause  of  Cfietham  v.  Lord  Atidley. 


Mr.  Graham,  for  the  Appellants. 
However  reasonable  this  practice  may  appear,  and  however 
it  may  tend  to  expedite  the  business  and  benefit  the  estates  of 
persons  dying  in  India,  yet  there  can  be  no  positive  law  for 
it ;  and  the  acquiescence  in  particular  instances  cannot  be  the 
foundation  of  any  precedent  in  the  course  of  practice  in  this 
Court;  which  must  look  to  the  general  principle,  that  this 
Court  will  not  allow  an  executor  to  take  any  profit  for  the 
execution  of  the  trust  reposed  in  him.  A  bad  use  may  be 
made  of  it.  To  secure  a  large  commission,  the  executor  may 
make  payments,  and  neglect  to  iret  in  the  property;  as  he 
may  ch^ge  the  commission  eith  J  upon  the  pajS  or  the 
receipts  (45). 


(46)  Not  allowed  upon  re- 
ceipts, post,  Hovey  v.  Blakeman^ 
596.  In  Freeman  v.  Fairlie, 
3  Mer.  24,  the  claim  of  cotnmis- 


disallowed ;  the  executor  haviDg 
a  legacy,  which  in  passing  his 
accounts  after  a  great  lapse  of 
time  he  was  not  permitted  to 


sions  by  an  executor  in  India    renounce  for  the  purpose  of  iB« 
on  receipts  and  payments  was    sbting  on  that  claim* 
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Mr.  PiggoH  and  Mr.  Stanley ^  for  the  Executor. 
This  question  was  argued  in  both  causes  very  fully;  and 
the  Master  of  the  Rolls  conversed  upon  it  with  Sir  Elijah 
Impey,     The  only  question  is,  whether,  where  a  person  is 
domiciled  in  India,  makes  a  will  there,  *and  appoints  an 
executor  in  India,  who  proves  the  will  there,  and  collects  the 
property,  that  executor  is  not  to  be  allowed  what  the  constant 
course  of  the  practice  of  that  country  allows  him ;  and  whe- 
ther it  is  to  depend  upon  the  accident  of  his  coming  and  ac- 
counting here.     The  case  would  be  the  same  upon  any  foreign 
administration.    The  question  would  be  as  to  the  allowance, 
to  which  the  executor  would  be  entitled  according  to  the  law 
of  that  foreign  country.    The  Master  of  the  Rolls  observed 
upon  the  beneficial  effect  of  this  practice,  and  upon  the  cir* 
ciunstances  of  persons  dying  in  India,  deprived  of  the  presence 
of  tiieir  relations.     The  accounts  are  constantly  transmitted 
to  the  India  House.    In  every  case,  in  which  the  executor  has 
Dot  a  legacy  for  his  care  and  trouble,  this  allowance  is  made. 
Though  the  account  was  passed  here,  it  is  wholly  an  Indian 
account.     If  this  allowance  was  not  made,  the  effects  of  per- 
BODS  dying  in  India  would  not  be  collected. 


1798. 


Chbtham 

r. 

Lord 

AUDLKT. 

[•75] 


Reply. 
The  case  of  a  foreign  administration  does  not  apply  to  this. 
The  question  here  relates  to  parties  governed  by  the  laws  of 
this  country,  or  by  local  laws  subject  to  the  regulations,  under 
which  they  are  made.  It  has  been  done  by  acquiescence :  but 
(hat  cannot  establish  a  general  rule ;  and  would  not  govern 
die  case  of  a  married  woman  or  of  creditors. 


Lord  Chancellor. 
I  rather  incHne  to  allow  this.  I  think,  the  appointment  of 
an  executor  in  India,  no  legacy  being  given  to  him  (46)>  is  the 
appointment  of  an  agent  for  the  management  of  the  estate. 
They  give  them  the  character  of  executor.  There  would  be 
no  possibility  of  getting  the  business  done  at  all  without  this 
•Bowance;  and  if  the  executors  in  England  were  to  get  a 

person 

(40)  No  legacy  was  given  to  baviog  acted.  Reg^  B,  A.  179 1, 
Psrdker.  A  legacy  was  given  to  fo.  745 ;  1797,  fo.  417,  435,  584, 
asDllier  execator ;  who  4ied,  not    611. 

F2 


76c 


17»8. 


Chetham 

V. 

Lord 

AUDLET. 
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person  to  do  the   business  in  India,  they  could  not  get  it 
done  80  cheap. 
Affirm  the  order* 


The  Attorney  General   said>    this  commission  had   been 
aDowed  at  the  Cockpit. 


HOLFORD  V.  WOOD. 


[76] 

Rolls. 

1798. 

JfdyMih, 

EwIitD^htv.   JY^^^^"^^  EWER   dying  in  1789   by  his  will  and  a 
ing  speciGo  be-  codicil,  after  giving  a  legacy  of  500  guineas  to  Dame 

qaesU  by  will  Elizabeth  Wood^  and  five  guineas  to  her  husband  Sir  FrancU 
and  codicil  Wood,  and  other  legacies,  bequeathed  the  residue  of  his  pep- 
held  a  trustee  sonal  estate  to  his  brother  Thomas  Ewer  and  Thomas  Torr, 
for  the  next  of  ^Q  be  laid  out  in  Government  securities  or  Bank  stock;  the 
^  ^^  ^    interest  to  be  paid  to  his  said  brother  for  life;  and  after  the 

decease  of  his  said  brother  he  gave  2000/.  Bank  stock  to 
Cropley  Ashley ,  and  the  interest  of  the  remainder  of  his  per»- 
sonal  estate  to  Dame  Elizabeth  Wood  for  her  life ;  and  afi«r 
her  decease  he  gave  the  whole  to  the  said  Cropley  Ashley ; 
and  he  appointed  his  brother  and  Thomas  Torr  executors. 
Thomas  Ewer  by  his  will,  dated  the  22d  of  December y  1789, 
f^'u  ^  *  ^*''  *^'  P^^S  several  legacies  and  annuities  bequeathed  all  the 
meration  and  '^''*^^®  ^^  ^^^  estate  and  efiects  to  the  said  Thomas  Torr  and 
a  reference  to  ^^^^^^  Grqjan  and  the  survivor,  his  executors  and  admini- 
other  instru-     strators,   in  trust  to  pay  the  interest  and  produce  thereof 

during  the  joint  Uves  of  the  said  Dame  Elizabeth  Wood  and 
her  husband  Sir  Francis  Wood  unto  Dame  Elizabeth  Wood 
for  her  separate  use;  and  if  she  should  happen  to  survive 
her  said  husband,  upon  trust  after  his  decease  to  assign  and 
transfer  the  principal  or  capital  thereof  unto  her  for  her  own 
use  and  benefit :  but  if  she  should  die  in  his  life,  then  the 
trustees  were  to  stand  possessed  of  the  said  residue  of  the 
testator*s  personal  estate  in  trust  for  the  said  Cropley  Ashley ; 
and  he  appointed  his  said  trustees  executors. 


residue  undis- 
posed of. 
A  will  re- 
strained in 
point  of  ex- 
tent to  a  par- 
tial disposi- 


ments,  not- 
withstanding 
the  general 
words  **  per- 
*'  sonal  es- 
•*  tate.** 
Specific  dis- 
position   by 
will   subject 
to  annuities 


and  legacies 

held  auxiliary  only :  the  general  personal  estate  to  be  applied  in  the  first 

instance.  • 

Two  annaities  of  equal  amount  in  the  same  will  to  the  same  person : 
bfW  not  accumulatire. 
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.  *  By  indentures^  dated  the  25th  oiMarchf  1790^  executed 
soon  after  the  death  of  Thomas  Ewer  and  daring  the  life  of 
Sir  Francis  Wood,  reciting  the  will  and  codicil  of  William 
Ewer  and  his  deadi,  and  that  Thomas  Ewer  had  since  died^ 
and  that  part  of  the  residue  of  the  personal  estate  of  William 
Ewer  counted  of  a  piece  of  ground  with  the  appurtenances 
situate  at  Richmond  in  the  county  of  Surrey;  which  was  oc- 
cupied by  the  said  William  Ewer,  and  used  as  a  garden^  and 
had  by  a  certain  indenture  therein  mentioned  been  assigned 
to  him  for  the  remainder  of  the  term  of  50  years^  and  had 
been  valued  at  50/. ;  and  that  other  part  of  the  sidd  residue 
consisted  oi  household  goods  and  fumiturCi  pictures^  china, 
a^Tiolin  and  eaike^  a  piano-fortfe,  and  other  particulars  therein 
^mentioned,  which  had  been  ralued  at€68/.  7s. ;  and  that  the 
said  Cropley  Ashley  having  consented  to  relinquish  to  the  said 
Dame  EUnabeth  Wood  tov  her  sole  and  separate  use  the  said 
piece  of  ground  and  Ae  said  household  goods  and  gther  effects 
iiad  requested  Thomas  Torr  to  assign  die  same  to  WilUdm 
Godfrey,  in  trust,  as  thereinafter  mentioned ;  and  that  Thomas 
Torr  had  accordingly  by  a  deed  poll  of  equal  date  assigned 
the  said  piece  of  ground  to  Godfrey;  it  was  witnessed,  that 
Thomas  Torr  and  Cropley  Ashley  assigned  all  the  said  house- 
4i(M  goods  and  ftirniture  and  other  effects  to  the  said  William 
Godfrey,  m  trust  for  the  flole  and  separate  use  of  the  said 
Oame  EUxabeih  Wood,  and  to  be  held,  used,  enjoyed,  assigned 
or  disposed  of,  as  she  (notwithstanding  her  coverture)  should 
appoint ;  and  for  want  of  such  appointment,  in  trust  for  her, 
4he  said  Dame  Elizabeth  Wood,  her  executors,  administrators 
^and  assigns. 

-  By  another  indenture  of  the  same  date,  reciting  the  will  of 
T%omas  Ewer  and  hi^  death,  and  that  part  of  the  residue  of 
ihe  personal  estate  of  the  said  Thomas  Ewer  consisted  of  a 
-leasehold  messuage  in  Upper  Brook  Street,  held  for  a  term 
«f  ten  years  at  the  yeariy  rent  of  90/.,  which  lease  had  been 
valued  at  5  s.,  and  that  other  part  thereof  consisted  of  house- 
liold  goods  and  ftirniture  valued  at  12ZI.,  the  said  leasehold 
messuage  and  the  said  other  property  were  assigned  to  the 
said  William  Godfrey  in  like  manner,  in  trust  for  the  separate 
Use  of  die  said  Dame  Elizabeth  Wood,  and  to  be  disposed  of 
as  she  should  appoint ;  and  in  default  of  such  appointment,  in 
inist  for  her,  her  executors,  administrators  and  assigns. 
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Sir  Francis  and  Lady  TFoocI  upon  the  Slst  o(  May,  1790, 
duly  surrendered  to  the  lady  of  the  manor  o{  Richmond  other* 
wise  West'SAeene  in  the  county  oi  Surrey  according  to  the 
custom  of  the  said  manor  all  the  copyhold  or  customary  mes- 
Buagesi  lands,  tenements  and  hereditaments,  late  of  the  said 
WiUiam  Ewer  and  Thomas  Ewer  or  either  of  them  with  their 
appurtenances  (to  which  the  said  Dame  Elizabeth  Wood  had 
that  day  been  admitted  as  the  niece  and  heir  at  law  of  the 
said  WiUiam  and  Thomas  Ewer  respectively)  to  the  use  of 
such  person  or  persons  and  for  such  estates  and  interests,  for 
such  ends,  intents  and  purposes,  and  charged  and  chargeable 
with  such  sum  or  sums  of  money,  annual  or  in  gross,  and  in 
such  manner  and  form,  with  or  without  power  of  revocation,  as 
she,  the  said  Dame  Elizabeth  Wood,  notwithstanding  her  co- 
verture, and  *  whether  married  or  sole,  by  any  deed  or  writing 
or  by  her  last  wiU  or  any  writmg  purporting  to  be  her  last  will 
should  give^  grant,  devise  or  appoint,  the  same ;  and  for  want 
of  such  appointment  to  the  use  of  the  said  Dame  Elizabeth 
Woodf  her  heirs  and  assigns  for  ever. 
Sir  Francis  Wood  died  in  July  1795. 
Lady  Wood  being  seised  and  possessed  of  the  said  copyhold 
tenements  and  of  some  of  the  personal  estate  of  William  Ewer 
which  had  been  assigned  to  her  as  aforesaid,  and  also  of  a 
reversionary  interest  in  81L  l4fS.  8d.  Bank  long  annuities, 
standing  in  the  names  of  trustees,  being  the  sum  insured  upon 
a  house,  that  had  been  burnt  down,  the  trusts  whereof  had 
been  declared  by  a  deed,  executied  in  the  life  of  Sir  Francis 
Wood  to  be  for  the  benefit  of  Susannah  Ewer  for  her  life, 
and  after  her  decease  for  Sir  Francis  Wood  and  Dame  Elixa^ 
beth  Wood,  their  executors,  administrators  and  assigns,  ac- 
cording to  their  interests  in  the  said  house;  and  being  also 
possessed  of   other  personal  estate,    comprehending  among 
other  particulars  money  in  the  public  funds,  part  of  the  re- 
sidue of  the  personal  estate  of  Thomas  Ewer,  bequeathed  to 
her  by  his  will,  made  her  will  as  follows : 

*'  This  is  the  last  will  and  testament  of  me  Dame  Elizabeth 
**  Wood  widow  of  Sir  Francis  Wood  of  Lower  Grosvenor^ 
**  Street  in  the  county  of  Middlesex  Baronet  and  only  child 
''  and  heir  at  law  of  Anthony  Ewer  late  of  Queen-Square 
*^  Westminster  in  the  said  county  oi  Middlesex  Esquire  de- 

*'  ceased 
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''ceased  All  the  copyhold  or  eustomary  messuages  lands  and 
"  hereditaments  kte  of  WiUiam  Ewer  and  Thomas  Ewer  Es- 
''  quires  deceased  or  either  of  them  with  their  and  every  of 
^  their  apportenanoes  situate  within  or  holden  of  the  manor  of 
^  Biehmond  otherwise  West-Skeene  in  the  county  of  Surrey  to 
*'  which  I  have  been  admitted  as  niece  and  heir  at  law  of  the 
**  WiBiam  Ewer  and  Thomas  Ewer  respectively  were  duly  sur- 
^*  rendered  to  the  use  of  such  person  or  persons,  to  and  for 
*'  such  estates  and  interests  and  for  such  ends  intents  and  pur- 
**  poses  and  chargeable  and  charged  with  such  sum  or  sums  of 
*'  money  either  arniual  or  in  gross  and  in  such  manners  and 
^  form  as  the  said  Dame  Elizabeth  Wood  notwithstanding  any 
**  coverture  by  any  deed  or  writing  purporting  to  be  my  last 
"  and  testament  should  give  grant  dveise  limit  or  appoint  the 
^  same  And  whereas  by  virtue  of  certain  leasehold  heredita- 
''ments  household  *  goods  furniture  and  personal  estate  late 
*^  belonging  to  the  said  WiUiam  Ewer  and  Thomas  Ewet 
'*  respectively  were  assigned  to  I  do  by  this  present  writing 
'*  give  devise  limit  and  appoint  the  said  copyhold  or  customary 
**  messuages  lands  tenements  and  hereditaments  and  also  the 
*'  said  leasehold  hereditaments  household  goods  furniture  and 
''personal  estate  unto  the  said  Sir  Francis  LinMey  Wood 
"  his  heirs  executors  administrators  and  assigns  for  his  and 
"  their  own  proper  use  and  benefit  subject  only  to  the  pay- 
''  ment  of  the  following  annuities  and  legacies  (that  is  to  say) 
"  I  give  to  Charles  Richardson  of  his  Majesty's  ship  Circe 
**  a  legacy  of  500/.  and  to  Thomas  Newman  I  give  an  annuity 
■'  of  SO/,  for  his  life  payable  quarterly  at  the  usual  quarter- 
^  days  the  first  payment  to  be  made  on  such  of  the  same  days 
''  as  shall  first  happen  after  my  death  To  CaroUne  Wood 
"  daughter  of  the  late  Captain  Charles  Wood  of  Bowling-Hall 
*'  I  give  my  diamond  ear-rings  To  Thomas  Torr  of  the  Bank 
"  I  give  a  legacy  of  50/.  To  my  servant  I  give  all  my  wearing- 
**  apparel  To  Elizabeth  Mole  I  give  an  annuity  of  10/.  a-year 
"  for  her  Hfe  and  to  each  of  the  women  servants  who  are 
^  living  with  me  at  the  time  of  my  death  I  give  a  legacy  of 
*'  SO/,  and  to  each  of  the  men  servants  who  are  living  with 
^  me  at  the  time  of  my  death  I  give  a  legacy  of  20/.  These 
''legacies  to  be  severally  paid  at  the  end  of  three  montlis 
"  next  after  my  death    I  give  to  Thomas  Newman  the  butler 
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'^  30/.  a-year  for  his  life  And  I  do  nominate  and  appoint  &e 
'*  said  Sir  Francis  lAndley  Wood  to  be  sole  executor  of  this 
**  my  will  and  testament  whereof  the  said  Dame  EliMoheth 
**  Wood  have  to  this  present  writing  which  I  declare  to  be 
*^  my  last  will  and  testament  set  my  hand  and  seal  this  S8th 
*^  day  oi  August  1795  in  the  34th  year  of  his  rdgn  of  the 
^'  King  of  GrecU  Britain  France  and  Ireland  King  Defender 
^*  of  the  Faith  and  so  forth  and  in  the  year  of  our  Lord  1795 
^'  I  give  to  Joseph  Robinson  10/*  a-year  for  his  life.*' 

This  will  was  signed  by  the  testatrix,  and  attested  by  three 
witnesses ;  and  the  whole  of  it  was  written  in  her  own  hand. 

The  following  codicil  was  added,  written  upon  the  same 
paper,  and  in  the  hand-writing  of  the  testatrix,  but  without 
date: 
^'  I  give  to  Sir  Francis  LituUey  Wood  81 L  a  year  Long  An- 
*^  unities  14«.  8df.  for  the  life  of  Mrs.  Ewer  at  her  death  at  the 
*'  disposal  of  Lady  Wood  which  I  give  to  Sir  Francis  LimUey 
^*  Wood  also  the  ♦household  goods  furmtiu*e  plate  books  and 
**  linen  to  his  heirs  administrators  and  assigns  at  the  house 
**  in  Lower  Grosvenor  Street  which  is  out  in  1800." 


The  testatrix  died  in  1796.  The  bill  was  filed  by  the  sole 
next  of  kin;  and  four  questions  arose: 

1st:  Whether  by  the  disposition  in  favor  of  the  executor 
he  was  a  trustee  as  to  the  residue  for  the  next  of  kin : 

gdly:  As  to  the  extent  of  the  disposition  to  the  executor; 
whether  it  comprehended  all  the  property  of  the  testatrix 
•derived  from  the  Ewers,  or  by  reference  to  the  assignments 
so  much  only  as  she  was  possessed  of  under  them: 

3dly:  If  the  disposition  to  the  executor  was  restrained  to 
what  passed  imder  the  assignments,  whether  he  took  that 
property  liable  to  the  legacies  and  annuities  in  the  first  in- 
stance, or  only  charged  in  aid  of  the  general  personal  estate :  ' 

4thly :  Whether  the  Defendant  Thomas  Newman  was  entitled 
to  two  annuities  of  30/.  or  to  one  such  annuity  only. 


Mr.  Grant  and  Mr.  Alexander,  for  the  Plaintifil 
As  to  the  first  point,  even  if  it  stood  upon  the  will  jalone,  the 
executor  is  a  trustee  as  to  the  residue :  but  upon  the  codicil 
taken  together  with  the  will  t}iere  can  be  no  doubt ;  for  no 

distinction. 
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disdiiction;  that  can  be  stated  upon  the  will,  can  apply  to  the 
'Long  Annuiti^  giren  by  the  codicil. 

It  18  unnecessary  to  argue  the  general  proposition,  that 
a  legBLCj  to  an  executor  turns  him  into  a  trustee  as  to  the 
Teftidiiey  unless  a  clear  intention  appears,  that  he  shall  hate 
die  general  residue  as  well  as  the  particular  bequest  (47)» 
It  is  equally  clear,  that  a  specific  legacy  will  turn  him  into 
a  trustee  as  well  as  a  pectmiary  legacy.  In  Martin  ▼•  Rebaw, 
i  Bro.  C.  C  154v  that  is  taken  as  clear  beyond  all  controversy, 
it  was  settled  in  Sautheot  v.  Watson,  8  Atk.  S26.    Besides  the 

the  same  reason  applies  to  the  case  of  a  spe* 

legacy ;  for  the  executor  would  take  it  as  part  of  the 

Teflftlue.     Mr.  Justice  Butler's  language  in  Nourse  ▼•  Finek 

{amie.  Vol.  I,  356)  is  to  the  same  effect.     In  this  will  there 

are  several  specific  bequests.    The  only  argument  in  favor  of 

the  executor  *upon  the  will  would  be,  that  as  the  testatrix 

liad  a  power  of  appointment,  she  might  have  conceived  it 

necessaty  to  make  a  specific  appointment ;  and  therefore  it 

may  be  <!on^ered  as  an  appointment,  not  a  bequest:  but  for 

that  he  must  admit  the  other  question,  that  nothing  passed 

but  what  the  testatrix  possessed  under  the  assignments ;  for 

diat  argument  would  not  apply  to  what  she  took  merely  under 

the  win  of  Thonuis  Ewer.    It  will  also  be  argued  upon  the 

ground  of  exception :  but  it  does  not  resemble  those  cases. 

"There  is  however  a  clear  express  legacy  given  to  him  by  the 

coclicfl,  which  is  liable  to  none  of  those' objections:  viz.  the 

Ijong  Annuities;  which  are  not  given  by  way  of  appointment 

,or  exception,  and  do  not  fall  within  any  of  the  excepted  cases ; 

which  are,  where  something  is  givien  by  way  of  exception,  or 

upon    a  contingency,  or  an  interest  for  life,  or  limited  to  a 

certain  period,  and  not  absolutely. 

The  next  question  is,  what  is  to  be  considered  as  the 
fesidue :  that  is,  how  much  passes  to  the  executor  under  what 
we  contend  to  be  a  specific  bequest.  Blind  as  the  will  is, 
iliere  is  no  possibility  of  mistaking  the  meaning.  If  her  in- 
tention was,  as  will  be  contended,  to  give  to  the  executor  all 

that 

^47)  In  Natarse  v.  Finek,  ante, 

▼oLI,  344;  11,78;  4Bro.C.C. 

;  and  CiameU  v.  Lewthwaite 

JtanUan  v.  Tracy,  ante,  II, 


1798. 


465  and  644,  this  poiot  is  fully 
discussed ;  aod  most  of  the  aa- 
thorities  are  referred  to.  Sea 
the  note,  ante,  Vol.  1,  362. 
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that  part  of  her  property,  that  she  derived  under  the  will  of 
Thomas  Ewer,  there  was  no  occasion  for  her  to  refer  to  the 
assignments;  or  if  she  thought  that  necessary,  the  reference 
would  have  been  general:  but  she  took  great  pains  to  set 
about  a  very  special  recital  of  the  parts  of  the  property  of  the 
JEwers,  that  she  intended  to  give  him ;  from  which  it  is  evident 
ahe  only  means  to  ^ve  parts.  The  will  is  evidently  copied 
il&rom  and  bears  a  reference  to,  some  other  instrument,  which 
^he  had  before  her  or  in  her  contemplation.  There  are  many 
formal  phhises :  but  there  ai'e  also  many  omissions.  She  uses 
the  word  **  assigned  '*  not  "  bequeathed.'*  Here  are  instru- 
ments, that  satisfy  that  word,  and  give  it  a  precise  sense.  If 
it  was  not  for  these  instruments,  that  word  would  have  no 
meaning.  AU  the  recitals  tend  to  confine  it  If  there  was 
no  omission,  she  would  have  added  **  certain  indentures**  after 
the  words  **hj  virtue  of.**  The  recital  is  probably  copied  fixmi 
the  instrument,  firom  which  this  wiU  b  evidently  formed.  She 
means  to  say,  the  two  kinds  of  property  came  to  her  in  the 
same  way.  She  must  therefore  mean  the  copyhold,  which  she 
took  by  surrender,  and  what  she  took  under  the  assignments. 
She  recites  the  power  of  appointment;  and  uses  the  word 
*^  appoint**  among  the  others.  A  power  of  appointment  is 
^reserved  to  her  under  the  assignments  and  the  surrender: 
but  there  is  no  such  word  in  the  will  of  Thomas  Ewer.  She 
would  find  the  words  **  leasehold  **  and  '^  household  goods 
"  and  furniture  *'  in  the  assignments,  but  not  in  the  wilL 
Looking  at  the  assignments  it  was  natural  for  her  to  use 
these  words ;  and  if  she  had  them  before  her,  the  inference 
is  dear,  that  she  meant  to  give  only  what  passed  to  her  by 
those  instruments. 

The  third  question  is,  under  what  terms  the  executor  takea 
the  property  so  specifically  bequeathed  to  him.  The  annuities 
and  legacies  must  be  paid  out  of  that  property.  The  testatrix 
disposes  of  no  other  part  of  her  property  except  the  Long 
Annuities  by  the  codiciL  The  disposition  of  this  specific  part 
of  her  property  to  the  Defendant,  subject  only  to  the  payment 
of  the  annuities  and  legacies,  is  the  same  as  if  she  had  said* 
upon  condition  of  his  paying  them.  That  is  the  fund  there- 
fore, out  of  which  they  are  to  be  paid.  She/  means  to  die 
intestate  as  to  part  of  her  property  and  to  dispose  of  another 


CASES  IN  CHANCERY. 


89 


part :  but  she  subjects  that  part  expressly  to  the  annuities  and 
kgadea;  which  therefore  cannot  fall  upon  the  residue^  of 
▼hich  she  makes  no  disposition.  The  will  only  relates  to  that 
psrt  of  her  property,  of  which  she  disposes.  The  utmost, 
that  could  be  contended  by  the  annuitants  and  legatees,  would 
be,  that  in  case  that  fund  should  fail,  they  should  come  upon 
the  general  residue.  The  cases  of  personal  estate  being  dis- 
charged from  the  debts  (48)  have  no  analogy  to  this.  In  cases 
of  that  kind  those,  who  claim  the  personal  estate,  must  shew* 
that  it  is  discharged ;  for  the  law  charges  the  residuary 
ertate  with  the  debts.  No  such  necessity  is  imposed,  where 
the  question  is,  whether  legacies  are  specifically  charged. 
The  xMurties  are  upon  equal  terms.  The  testatrix  had  nothing  ' 
io  liew  but  the  copyhold  estates,  and  the  personal  properly 
eonpiised  in  these  assignments,  which  are  perfectly  equal  to 
die  burthen.  It  is  like  a  gifk  of  real  estate  upon  paying  a 
am  of  money.  The  only  case,  that  has  any  analogy  to  this, 
ii  Wilum  T.  LordBathf  before  Lord  KenyoH,  when  Master  of 
the  Rolls.  The  Defendant  being  entitled  to  the  reversion  of 
the  Br4B^ord  estate  charged  that  estate  with  the  sum  of  SOOOJL 
far  the  benefit  of  the  Plaintiff  by  deed ;  but  reserved  a  pow^r 
sf  rerocation.    He  did  revoke  the  uses  by  his  will;  and  he 

the  reversion  of  the  Bradford  estate,  subject  never- 
innnng  other  things  to  the  payment  of  the  said  sum  of 
mNML,  ^  charged  on  that  estate  by  the  deed,  to  the  PuUenetf 
fmSijS  When  the  reversion  came  into  possession,  the  bill  was 
fled  afpainst  Lord  Darlington  tuid  Sir  William  PuUeney^  the 
devisee  of  the  real  estate.  The  question  between  them  was, 
vfaether  the  personal  estate  or  the  devised  estate  should  bear 
the  burthen.  There  was  no  gift  of  the  SOOO/.  except  ^M 
coBoected  with  the  real  estate.  Lord  Kenyon  decided,  that 
the  real  estate  must  bear  the  burthen. 

Upon  the  fourth  question,  whether  two  annuities  are  given 
la  Newmuoh  the  result  of  the  various  cases  is,  that  where  two 

are  given  to  the  same  person  by  the  same  instrument, 
/kM€ie  they  are  not  accumulative ;  that  the  presumption 
is  diffisrent,  where  they  are  given  by  different  instruments : 
hat  even  in  that  case  upon  circumstances  it  may  be  consi* 

dered 

(48)  See  Grmg  v.  JtfuHi€<Aorpe,  ante.  Vol.  Ill,  103 ;  and  the  note 
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YI9^  dered  aa  mere  repetition.  Greenwood  v.  Greenwood^  before 
Lord  JBo/Atir^^,  Garth  ▼.  Meyrick,  1  Bro,  C.  C.  30.  ij/fef»  ▼• 
Callow  and  Barclay  ▼.  rFaiittm^A/,  (on/^,  Fo/.  Ill,  289,  462) 
\VooD.  in  which  all  the  other  cases  are  cited  (49).  In  Barclay  ▼• 
Wainwright,  though  the  second  legacy  was  given  by  a  dif- 
ferent instrument,  your  Honor  held  it  a  mere  substitution; 
though  the  difference  was  much  more  marked  than  in  this 
case.  It  w.ould  require  much  more  than  occurs  in  this  case 
to  make  this  accumulative. 

Mr.  Graham^  Mr.  Richards,  and  Mr.  FonUanque,  for 
the  Defendant,  the  executor. 
Upon  the  first  question  it  is  contended,  that  wherever  a  le-^ 
gacy,  be  it  pecuniary  or  specific,  is  given  to  an  executor,  it 
necessarily  makes  him  a  trustee  as  to  the  residue  for  the- 
next  of  kin,  unless  there  is  irresistible  proof,  that  the  exe- 
cutor is  intended  to  take  it.  Bowker  v.  Hunter,  I  Bro.  C.  C 
S28,  which  contains  an  epitome  of  all  the  law  upon  the  sub- 
ject, differs  essentially  firom  the  rule  so  stated.  Lord  Thurlow*B 
rule  was  the  result  of  great  inquiry,  and  was  adopted  by  ^M 
present  Lord  Chancellor  {50);  that  in  all  cases  the  presump- 
tion is,  that  the  executor  takes  the  residue  beneficially  as  at 
law;  and  nothing  will  take  it  from  him  but  an  irresistible  in- 
ference arising  from  the  will,  or  an  express  declaration,  that 
the  executor  shall  not  have  it.  The  cases  cited  do  not  sustun 
the  conclusion  drawn  firom  them.  In  Southcot  v.  Watson, 
though  Lord  Hardwicke  seems  inclined  to  the  opinion,  that 
[  *84  1  the  inference  arises  as  fairly  firom  a. specific  as  fi*om  a  *  pecu- 
niary legacy,  he  did  not  consider  that  as  conclusive ;  and  he 
argues  particidarly  upon  the  circumstances,  shewing  a  clear 
intention,  that  the  executrix  should  be  accountable  for  the 
rest  of  the  property.  In  Nourse  v.  Finch,  the  specific  legacy 
would  have  decided  the  case  at  once,  if  that  point  is  perfectly 
clear.  Notwithstanding  the  authorities,  that  there  is  not  much 
difference  between  specific  and  pecuniary  legacies,  it  cannot 
be  said  in  all  cases,  that  because  a  specific  legacy  is  given  to 
die  executor,  he  is  not  entitled  to  the  residue.    We  know^ 

that 

(49)  See  also  Hodges  v.  Pea-        (50)  See  Nourse  v.  Finch,  ante, 
each,  aDte»  Vol.  Ill,  735;    and    Vol.  II,  82,  upon  the  appeal, 
the  note,  I,  4C6. 
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that  frequency  the  intention  in  making  an  executor  is,  that  ITM. 

he  ahall  take  all  the  property  not  disposed  of.  There  may  be 
good  sense  in  giving  a  legacy,  in  all  events  to  preserve  «ome«> 
dmog  for  the  executor.  He  will  be  entitled  to  a  horse  spe- 
cifically pven  to  him,  though  all  the  personal  estate  is  not  more 
dian  sufficient  for  the  debts.  Many  testators  do  not  know 
die  extent  of  the  pergonal  estate  or  of  their  engagements. 
Mr.  Justice  BuUer  in  Nourse  v.  Jpinch  lays  down  the  rule  too 
liioadly.  He  ako  thought,  no  evidence  could  be  admitted  but 
as  to  what  passed  at  the  time  of  making  the  wiU :  but  the 
LordChaneeUar  differed  from  him  upon  that.  Neither  of 
them  however  decided  the  case  upon  the  specific  legacy. 
Ajqpointing  this  Defendant  sole  executor  is  as  much  as  to 
SKy»  ho  only  shall  have  to  do  with  her  property,  ha/wsom^  vj 
Ttfnr^i^s  1  Bro.  P.  C  511,  proves,  that  the  mere  drcimistance 
of  a  legacy  to  the  executor  is  not  conclusive ;  and  that  it  is 
not  necessary  for  him  to  do  more  than  to  shew,  that  his  legal 
tide  is.  not  inconsistent  with  the  intention  appearing  on  the 
wiD ;  as  it  is,  where  a  legacy  is  given  him  for  his  care  and 
tBoable,  or  where  he  is  made  executor  in  trust.  The  testatrix 
cannot  be  taken  to  make  the  distinction,  that  after  her  hus- 
band's death  the  property  was  her  own,  and  did  not  require 
aj^ointment;  as  she  might  be  supposed  to  think  before.  She 
g^re  the  Long  Annuities  by  the  codicil  for  the  same  mistaken 
reason ;  that  it  would  not  pass  without  a  specific  appointment. 
The  instruments,  if  they  lay  before  her,  probably  misled  her 
to  think  an  appointment  necessary  as  to  that  also ;  and  that 
otherwise  it  would  not  pass ;  and  probably  at  the  same  time  it 
occurred  to  her,  that  it  was  necessary  particularly  to  mention 
the  household  goods,  &c.  It  has  never  been  determined  in 
wpe^s  that  a  legacy  by  a  codicil  excludes  an .  executor.  It  is 
certainly  difficidt  to  support  the-  distinction :  but  put  the  case 
of  property  acquired  after  the  execution  of  the  will :  the  tes^, 
might  have  thought,  that  property  would  not  have 
by  the  will.  A  legacy  by  a  codicil  therefore  is  not  so 
condixnve  as  a  legacy  *  by  the  will.  The  exception  will  not  [  ^  85  ] 
apply  ti^  any  thing,  unless  the  appointment  of  the  executor  is 
held  to  carry  the  rest  The  diamond  ear-rings  and  wearing 
apparel  could  not  come  out  of  that  specific  property ;  for  they 
were  part  of  the  personal  property  of  the  testatrix  herself^ 

What 
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What  could  be  subject  to  this  exception  but  the  general 
property?  How  is  the  annuity  to  Robinson  to  be  paid,  ex- 
cept out  of  the  general  assets? 

XJ-pon  the  second  question  it  is  ifiipossible  to  say^  all  Ae 
property,  she  had  from  WUUam  and  Thomas  Ewer  did  not 
pass  to  the  Defendant  The  words  **  by  virtue  of**  may  refer  to 
various  tities.  Can  it  be  supposed,  that  after  an  anxious  and 
careful  enumeration  of  her  property  she  meant  to  give  these 
trifling  benefits  to  the  principal  object  of  her  bounty  ?  Is  the 
word  ''  assigned^  occurring  in  a  will,  acknowledged  very  inac- 
curate, to  be  construed  in  its  appropriate  legal  sense  f  It  means 
made  over  to  her;  and  will  apply  to  the  wilL  She  might  be 
misled  as  to  that  word  by  the  will  of  Thomas  Ewer;  which 
directs  the  trustees  to  assign  to  her.  The  sense  of  that  word 
b  surely  large  enough  to  comprehend  in  the  contemplaticin  of 
an  Ignorant  person  property  otherwise  given.  ThePhdnt^ 
cannot  resort  to  the  assignments ;  which  are  dehors  the  wilL 

Upon  the  third  point:  this  b  the  common  case  of  a  specific 
devise  charged  with  debts  or  legacies  without  any  words  to 
mark,  whether  the  subject  devised  is  exclusively  charged,  or 
only  charged  in  aid  of  the  general  personal  estate.  Nothing 
but  necessary  inference  can  discharge  that  natural  fund. 
Where  is  that  necessary  inference?  The  intention  is  only, 
that  these  legacies  and  annuities  must  at  all  events  be  paid.  It 
is  not  a  gift  upon  condition,  but  subject  to  tiie  payment  of 
them.  The  case  before  Lord  Kenyon  is  not  applicable.  There 
were  circumstances,  that  the  Court  was  entitied  to  look  at.  A 
specific  estate  was  charged  with  a  sum  of  2000/.  for  a  very 
active  and  useful  agent.  Then  the  testator  not  choosing  to  do 
it  in  that  way  gave  the  estate  by  way  of  specific  devise  subject 
to  that  sum  of  SOO(UL  The  conclusion  is  inevitable,  that  ifc 
was  intended  to  come  out  of  that  estate,  and  not  as  a  general 
debt.  If  this  was  given  to  a  person,  who  was  not  executor,  it 
would  make  a  great  difference.  It  is  very  strong  to  argue, 
that  where  the  testatrix  has  not  given  the  residue,  and  it  goes 
to  the  next  of  kin,  because  no  intention  concerning  it  appears, 
ihey  ^  shall  take  it,  as  if  it  was  expressly  discharged.  Claim- 
ing the  residue,  because  no  intention  is  expressed  about  i^ 
can  they  call  upon  the  Defendant  to  put  back  into  that  rendue 
what  he  takes  by  the  express  bounty  of  the  testatrix  t    The 

question 
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ytfgrion  always  maat  be,  whether  a  condition  is  imposed  f 
Tliey  are  drivai  to  state  it  as  a  condition :  but  it  is  nothing 
BKire  than  a  charge,  which  in  all  events  provides  for  the  pay- 
■wnt  of  the  annuities  and  legacies.  It  is  like  the  case,  where 
MB,  estate  is  devised  charged,  and  another  estate  b  left  to  de- 
scend. It  is  supposed,  that  a  mere  absence  of  intention  4rill 
do.  Will  a  devise  subject  to  a  mortgage  exempt  the  personal 
estate?  A  distinction  has  been  attempted  between  a  direct 
dunrge  and  a  gift  subject  to  the  payment  of  a  sum  of  money. 
That  distinction  is  reprobated  by  Lord  Thurlow  in  Donne  v. 
LewU,  9Bro.  C  C  262:  but  even  a  direct  charge  will  not 
esonerate  the  personal  estate,  unless  there  are  affirmative  or 
negmtive  words  to  exempt  it.  There  is  no  authority  for  the 
distinction  between  debts  and  legacies,  as  applied  to  this 
aidbjcct.  The  testator  may  have  the  same  purpose  in  making 
luxiliary  fund  for  the  pajrment  of  legacies  as  of  debts, 
there  is  a  fund,  that  would  not  be  subject  to  debts. 
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l^pon  the  fourth  point  the  Counsel  for  the  executor  con^ 
leaded  that  the  Defendant  Newinan  was  entitled  only  to  one 
animity  of  SOL  In  addition  to  the  other  cases  in  support  of  the 
rule  they  cited  the  late  case  of  ConoUy  v.  Lord  DarU 
and  Bell  v.  Comoay,  (cited  mOe,  Vol.  Ill,  292,)  before 
the  Lord  Chancellor. 
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Mr.  Danielf  for  tiie  Defendant  Newman,  the  annuitant. 
It  is  too  late  to  dispute  the  general  rule  as  to  double  lega* 
:  but  the  doctrine  is  considered  as  very  strange  in  Masters 
T.  JUasterSf  1  P.  WiU.  421,  and  by  Mr.  Justice  Aston  in 
Hodey  v.  Hatton,  1  Bro.  C.  C.  S90,  n.  Very  slight  circum* 
stances  will  be  sufficient  to  shew,  tiu&t  it  is  meant  to  be  accu- 
imdative.  It  is  possible,  that  the  intention  might  be  to  charge 
of  diese  annuities  upon  the  property  specifically  given ; 
that  the  other  should  come  out  of  the  gmeral  personal 


Reply. 


JKeply. 
The  fint  question  is  established  by  repeated  decisions.    If 

it 
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it  was  a  new  question,  I  might  admit,  that  a:plain  and  neces^ 
sary  inference  does  not  arise  Jfrom  the  circumstance  of  a  le-* 
gacy  to  the  executor;  and  that  there  may  be  reason  for  giving: 
him  a  legacy :  though  he  takes  the  residue:  but  it  b.  now  de- 
cided, dkatprimd  facie  a  legacy  makes  him  a  trustee :  as  the. 
appomfment  of  an  executor  gives  him  primd  facie  a  right  to*, 
the  residue.  The  executor  must  shew  some  particular  cir-> 
cumstances ;  for  if  it  is  given  purely,  absolutely,  ajid.does  not 
come  under  any  of  the  exceptions,  the  presumption  does  stand, 
in  Equity.  ,  . 

Upon  the  second  point,  it  is  impossible,  that  the  testatrix, 
could  mean  a  general  disposition.  The  enumeration  by  the 
testatrix  of  the  property,  she  means  to  dispose  of,  neg«tive»^ 
tiiat.  It  is  pbjected,  that  the  Defendant  cannot  resort  to  the^ 
assignments ;  which  are  dehors  the  will:  but  the  Plaintiff  goes; 
much  more  out  of  the  will  by  referring  to  the  will  of  Thanut^, 
Ewer,  to  which  there  is  no  reference  in  that  of  Lady.  Wood^f 
It  is  absolutely  necessary  to  see,  what  property  the  testalrix 
had  under  the  assignments ;  and  it  is  not  going  out  of  the  wiU;< 
which  refers  to  some  assignment.  If  one  gives  all  the-^piaaK 
perty  he  had  from  A.  to  anotiier,  it  is  absolutely  neGessarjr^ 
inquire,  what  that  property  is.  All  the  property,  the  testatrix 
redtes,  is  noticed  as  coming  to  her  in  the  same  way,-  and  ia^to 
be  disposed  of  in  the  same  way.-  There  is  nothing  in  the  wtt 
of  Thomas  Ewer  about  leasehold,  household  goods, -'fiiiin« 
ture,  &c.  It  does  not  even  contain  the  words  **  personal 
*^  estate :"  but  .those  words  do  occur  in  the  deeds  of  asngib- 
ment ;  and  upon  the  supposition,  that  she  was  copying  from 
them,  and  meant  to  confine  herself  to  the  words  in  them,  it 
was  not  unnatural,  that  she  should  use  the  words  **  persona! 
''  estate."  There  are  some  articles,  that  would  not  come 
under  any  otiier  wbrds.  The  introduction  of  them  was  neces- 
sary to  carry  the  whole  of  what  does  pass  under  the  assign- 
ments. What  is  the  use  of  all  this  recital,  if  she  meant  to 
pass  every  thing?  '        ' 

Upon-  the  thkd  questipn  it  is  contended,  that  it  is  necessaiy 
to  find  as  strong  and  explicit  an  intention  to  exonerate  a  resi^ 
due  as  in  the  common  case  to  exonerate  the  personal  estate 
from  payment  of  the  debts.  There  is  not  the  least  resem- 
blance.   This  is  not  a  case  of  debts.  *  The  personal  estate  ia 

the 
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ibe  proper  fund  for  the  debts.  This  is  not  a  case  of  legadea^ 
generally.  It  is  not  a  case  of  a  comjdete  testacy.  It  is  a 
case  of  partial  intestacy  coupled  with  certain  specific  disposi- 
tiona.  She  says»  whatever  she  gives  is  tp  come  out  of  that 
specific  fond,  because  she  does  not  mean  to  make  any  disppsi* 
tion  out  of  any  other  part.  There  is  an  immediate  connection 
between  these  legacies  and  the  fund^  upon  which  they  are 
diaiged.  It  is  given  subject  to  the  pajrment  of  the  legacies* 
mieie  is  no  diflference  between  this  and  the  case  before  Lord 

The  point  as  to  the  double  annuity  cannot  be  seriously  con«* 
tended  since  the  late  cases,  Allen  y.  Callaw^  and  Barclay  v« 
Wmmmigki. 
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Tiiere  was  some  dispute  at  the  Bar  as  to  the  property,  the 
teatetrix  had  at  the  time  of  soaking  the  wilL  It  was  said  for 
die  executor,  that  before  she  made  the  will  she  had  parted 
die  property,  she  took  from  Thomai  Ewer  under  the 
;  which  was  denied  by  the  Plainti£  It  was  alsoi 
that  the  property  given  by  the  codicO  migjht  have 
aeqpmred  after  the  will  was  made. 


The  Btaeier  ef  tke  Rolls  proposed  an  inquiry :  but  it  was 
and  the  parties  appeared  to  admit,  that  the  subjects 
in  the  will  and  codicil  were  composed  of  what  the 
erived  from  the  Ewers  under  the  assignments  and 
tke  wiD  and  of  other  personal  property  belonging  to  her. 


Mabtee  ^ /Ae  Rolls. 
I  do  not  find,  that  they  are  desirous  of  an  inquiry  to  bring 
befiyre  the  Court  the  exact  situation  of  the  property.  There- 
tare  I  am  to  take  it,  as  it  stands  upon  the  kind  of  admis- 
flion  at  the  Bar,  and  upon  the  proof  of  these  assignments  and 
what  they  contained. 

As  to  the  points  in  this  cause,  the  only  doubt,  I  had,  was  as 

to  what  is  comprised  in  the  bequest  of  Sir  Francis  Wood  in  the 

of  the  wilL    I  did  conceive,  the  words  "  personal  estate** 

require  some  subject,  to  which  they  could  be  annexed : 

but  I  am  now  satisfied  upon  the  language  of  the  assignments 

Vol.  IV.  G  and 
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and  the  argument  for  the  Phuntiffj  to  which  I  cannot  frame  an 
answer,  that  if  the  object  was  to  give  to  him  all  the  property 
that  ever  had  belonged  to  them,  it  is  impossible  to  suppose,  she 
would  have  used  all  these  words;     She  would  have  s^, 
^  I  give  all  the  property,  that  belonged  to    William  and 
Thomas  Ewer.**    She  has  by  blind  words  certainly  endea- 
Toured  to  select  part  of  the  property  belonging  to  them ;  which 
she  intended  to  give  to  him  as  a  specific  bequest    Next,  to 
what  part  of  the  property  could  she  mean  to  apply  the  words 
''  leasehold  hereditaments,  household  goods,  furniture,"  &c 
They  have  produced  two  assignments,  which,  without  com* 
menting  upon  the  word,  are  entitled,  and  indorsed  upon  the 
back  of  them,  '*  Assignments"  made  by  Ashley  of  particular 
effects  belonging  to  Thomas  and  WittiamEwer;  and  which 
by  two  instruments,  technically  to  be  called  assignments,  he 
did  convey  to  her;  and  the  words  of  the  bequest  do  to  a 
certain  degree  tally  with  the  assignments.    It  is  said  there  are 
household  goods  and  other  articles,  which  could  not  possibly 
be  comprehended  in  the  assignments:  but  it  is  plain  they 
were  compreheded  under  the  words  "  pers<Mial  estate."    Thm 
words  are  pretty  much  the  same  in  both  the  assignments.    The 
words  "  household  goods  and  furniture"  are  isatisfied  by  the 
wcHrds  of  the  will;  and  the  other  articles  are  referred  to  aa 
part  of  the  residue  of  the  personal  estate  oi  Ewer.    When 
I  am  put  to  a  construction  upon  words,*  which  are  certainly 
to  be  considered  as  words  of  restriction,  I  do  not  know  where 
to  stop,  unless  I  refer  to  these  assignments.    I  have  nothing  to 
restrain  it  by  but  them.    There  are  no  other  limits.    I  must 
^ve  the  whole,  and  cannot  stop,  if  I  do  not  apply  the  will  to 
these  assignments;  and  then  I  must  recur  to  this  absurdity; 
tfiat  meaning  to  give  all  the  property,  that  ever  did  belong  to 
them,  the  testatrix  uses  all  these  words  of  restriction.    It  is 
said,  those  words  wiD  apply  to  these  assignments ;  and  upon 
the  fair  construction  of  them  I  am  bound  to  hold,  that  the 
restriction  applied  to  them.    I  am  in  this  dilemma ;  that  I  aa 
obKged  to  give  these  words  a  restrictive  effect;  and  there  is 
nothing  to  restrain  then  to  but  the  asi^nments. 

The  next  question  is,  whether  this  specific  bequest  is  a  gSk 
to  the  executor,  charged  with  the  original  creation  of  cejf$aSaBL 
legacies ;  and  from  the  payment  of  which  as  executor  he  is  dis« 

charged? 
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cbarged  t  The  Counsel  for  the  Plaintiff  seem  to  have  forgot^ 
that  the  l^;atee  is  the  same  person,  who  by  virtue  of  his  office 
▼ould  be  obliged  to  pay  every  legacy  not  specifically  charged 
upon  and  solely  to  arise  out  of  some  other  subject  not  given  to 
the  executor.  At  the  tfane,  I  am  asked  to  restrain  the  bequest 
Id  him  to  the  property  acquired  *  under  the  assignments,  I  am 
also  desired  to  subject  certain  articles  expressly  comprehended 
in  the  will,  which  do  not  form  any  part  of  the  subject,  out  of 
which  the  assignments  are  supposed  to  arise.  The  ear-rings 
and  the  wearing  apparel,  it  is  admitted,  formed  no  part 
of  the  subject  of  the  assignments.  When  I  am  asked  to  make 
die  l^atees  liable  to  loose  their  legacies,  if  the  fund,  upon 
whidi  they  are  specifically  charged,  is  deficient,  I  shall  look 
with  very  jealous  eyes  to  see,  if  I  cannot  make  them  general 
l^acies.  '  When  I  come  to  give  my  opinion  upon  the  other 
point,  that  the  executor  as  such  does  not  take  the  general 
residue  I  should  make  a  very  harsh  decision  by  holding,  that 
iheae  specific  funds  only  are  liable  to  the  legacies  and  an- 
notties.  The  efiect  is  only  to  make  these  specific  fimds  liable, 
if  die  general  personal  estate,  which  as  such  is  applicable  to 
die  payment  of  the  legacies  and  annuities,  should  not  be 
sufficient. 

Upon  the  next  question,  whether  as  executor  he  takes  the 
whole  ?  I  have  already  declared  my  opinion.  Suppose,  the 
specific  bequest  of  this  property  so  charged  by  the  will  would 
not  bar  him,  the  codicil  has  barred  him  according  to  every  rule. 
How  can  the  Defendant  get  over  the  codicil?  If  theTule  was, 
that  there  must  be  an  irresistible  inference,  parol  evidence 
cmild  not  be  admitted.  Therefore  that  is  not  the  rule.  But 
in  this  case  the  testatrix  has  by  the  codicil  given  part  of  the 
reddne  to  the  executor.  It  is  clear  she  did  not  think,  that  by 
him  executor  she  had  given  him  every  part  of  her 
property.  That  part  which  she  thought  had  not 
passed,  she  has  by  express  words  given  to  him.  He  is  barred 
by  the  specific  legacies  in  the  will,  and  more  by  those  in  the 
codicil.  If  the  testatriit  thought,  she  had  given  him  the 
whole,  she  would  not  have  given  him  j>art  by  way  of  specific 
disposition. 

Declare,  that  under  the  specific  bequest  such  leasehold  pre- 
fumiture  and  effects,  late  belonging  to  William  and 
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Tfiomas  Ewer,  as  were  comprised  under  the  assignmentSy  only, 
passed  to  the  Defendant  Su*  Francis  Lindley  Wood ;  that  the 
said  Defendant  as  executor  is  not  entitled  to  the  general 
residue  of  the  testatrix's  personal  estate ;  but  it  belongs  to  the 
next  of  kin ;  subject  nevertheless  to  the  pajrment  of  the  an- 
nuities and  legacies  in  the  first  instance ;  and  that  the  specific 
bequest  to  the  executor  of  the  several  articles  hereinbefore 
mentioned  is  not  to  be  considered  as  *  the  primary  fund  for 
the  legacies  and  annuities,  but  as  an  auxiUary  fund,  in  case 
:  the  general  personal  estate  is  not  sufficient ;  and  dechure,  that 
the  second  annuity  of  30/.  given  to  the  Defendant  Thomas 
Newman  is  not  to  be  considered  as  accumulative,  but  as  the 
same  annuity  of  SO/,  given  to  him  in  the  prior  part  of  the 
will. 


1798. 
July  26M. 
Bill  for  spe- 
cific perform- 
aace  of  a  parol 
agreement  for 
a  lease  withia 
the  staivie  of 
Frauds^  charg- 
ing possession 
taken  under 
the  agreement 
and  other  acts 
of  part-per- 
formance : 
plea  of  the 
Mtatute^  and 
answer,  not 
denying  the 
acts  alleged  as 
a  part-per- 
formance; bat 
stating,  that 
being  advised 
he  entered  as 
tenant  at  will, 
he  gave  notice 
to  qait:    plea 


BOWERS  V.  CATOR. 

.npHE  bill  stated,  that  the  Defendant  in  June  1797,  applied 
to  the  Plaintiff,  for  a  lease  of  a  house,  of  which  the  Plain- 
tiff was  seised  in  fee,  at  C/tase-^ide,  Enfield.  The  Plaintiff 
said,  he  had  many  applications,  and  was  then  in  treaty  with 
a  person,  named  Armstrong ;  to  whom  he  had  proposed  to 
grant  a  lease  determinable  at  the  end  of  seven,  fourteen^  or 
twenty-one,  years,  at  the  option  of  Armstrong,  at  the  rate  of 
40/.  a-year,  from  Midsummer  1797,  upon  Armstrong  agreeing 
to  keep  the  same  in  good  repair  and  to  execute  a  lease  with 
the  usual  covenants,  and  to  pay  all  tuxes  then  imposed,  or 
such  other  taxes,  as  might  happen  to  be  imposed,  except  th6 
land-tax,  and  to  take  the  fixtures  at  an  appraisement :  but  that 
it  Armstrong  should  not  agree  to  accept  a  lease  upon  such 
terms  before  the  S6th  of  June,  the  Plaintiff  would  let  the  said 
house  and  premises  to  the  Defendant  upon  the  same  terms, 
that  he  had  proposed  to  Armstrong ;  and  the  Defendant  then 
agreed  to  accept  a  lease  of  the  said  house  and  premises  upon 
those  terms,  in  case  Armstrong  should  refuse  to  take  the  same; 
:and  the  Defendant  requested  the  Plaintiff  to  inform  anch 
persons,  as  had  applied  or  might  apply  for  a  lease,  that  the 
•Defendant  would  take  it,  if  Armstrong  did  not;  and   the 

Plaintiff 
over-ruled. 
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Plaintiff  accordingly  wrote  to  several  persons,  who  had  applied 
to  him  for  a  lease  to  that  effect.  The  Plaintiff  in  consequence 
of  such  agreement  made  the  following  memorandum  in  his  own 
hand-writing;  which  he  afterwards  signed  with  the  initials  of 
his  name: 

^  Agreed  with  Mr.  Caior  of  Gmlford-Streetf  that  in  case 
**  Mr.  ^muirang  dbes  not  take  my  house  on  or  before  Monday 
**  next  the  S6tb  of  June  1797  upon  lease  for  seven,  fourteen,  or 
**  twanty-one,  years  (keeping  the  same  in  good  repair)  the. 
**  lease  to  run  with  the  usual  covenants  at  40/.  a-year  from 
"  Mkhummer  1797,  paying  all  taxes,  or  what  other  taxes  may 
"happen,  except  *  land-tax,  then  Mr.  Cator  is  to  have  it. 
"  Supposing  the  house  let  have  accordingly  by  Mr.  Caior's 
desire  wrote  to  that  effect  to  some  applications:  all  the 
fixtures  to  be  taken  by  appraisement.    N»  W, B»* 
Armstrong  having  declined  taking  a  lease  of  the  said  house 
and .  premises,  because  they  were  on  too  small  a  scale,  the 
Plaintiff  on  or  about  th^Slst  of  «/t£itf,  1797,  signed  the  said 
■Kmorandum  with  the  initiak  of  bis  name;  and  delivered  the 
Moe  to  Parry f  his  attorney,  and  directed  him  to  call,  and 
■tform  the  Defendant,  and  to  prepare  a  lease  according  to  the 
apreemoDit.    Parry  called  on  the  21st  or  22d  ofJune,  and 
lead  the  memorandum  to  the  Defendant ;  who  agreed  to  ac- 
cept a  lease  for  the  term  of  twenty-one  years  determinable  at 
tfie  end  of  the  first  seven  or  fourteen  years,  if  he  thought 
|ffoper,  upon  the  terms  mentioned  in  the  said  memorandum 
ar  agreement;  and  Parry  copied  the  memorandum  with  the 
of  the  Defendant,  as  instructions  for  him  to  prepare  a 
from  the  Plaintiff  to  die  Defendant;  and  the  Defendant 
in  pursuance  of  the  said  agreement  on  or  about  the  25th  or 
S6t!i  of  JWa^,  1797,  entered  into  possession  of  the  said  house 
and  premises;  and  took  possession  of  the  fixtures  therein,  and 
hath  ever  since  been  in  possession  thereof,     Some  dispute^ 
having  arisen  between  the  Plaintiff  and  Defendant  as  to  what 
fixtures  ought  to  be  purchased  by  the  Defendant,  and  what 
should  be  taken  as  belonging  to  the  house,  and  the  value 

thereof,  the  Plaintiff  agreed  to  leave  the  same  to Erwood; 

who  was  recommended  to  him  by  the  Defendant ;  who  pro* 
posed  to  leave  the  same  to  the  said  Erwood;  and  the  Plaintiff 
fa4  tbe  said  appraiser  accordingly  with  the  consent  of  the 

Defendant 
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Defendant  made  an  inventory  or  account  and  valuation  of  such 
fixtures,  as  the  Defendant  ought  to  purchase ;  and  the  value 

thereof  amounted  to which  yet  remains  unpaid ;  and  the 

Defendant  also  purchased  certain  other  fixtures  in  the  house ; 
which  belonged  to  the  former  tenant.  The  Plamtiff  has  been 
always  ready  to  grant  a  lease  according  to  the  truc^  intent 
of  the  said  agreement ;  and  in  December  last  caused  a  draft 
of  a  lease  to  be  prepared  and  sent  to  the  Defendant  by 
Parry :  but  the  Defendant  returned  the  same  with  the  fol- 
lowmg  memorandum  thereon : 

**  I  am  surprised,  you  should  send  me  this  draft,  after 
^^  having  given  Mr,  Boivers  notice  to  quit.    Had  I  been  in 

the  way,  when  it  was  left,  I  should  have  returned  it  by  the 

same  hand,  that  brought  it.     C.  W.  Catar** 

Parry  afterwards  tendered  a  lease :  but  the  Defendant  re- 
fiised  to  execute. 

The  bill  charged,  that  the  agreement  is  to  be  taken  as 
reduced  to  writing;  but  if  not,  that  the  Defendant  entered 
into  possession  of  the  said  house  and  premises  under  and  by 
idrtue  of  such  agreement  before  mentioned;  and  still  is  in  the 
occupation  thereof  under  the  said  agreement;  and  that  he 
purchased  divers  fixtures,  as  before  mentioned,  of  which  he 
is  in  possession ;  which  must  be  taken  as  a  part-performance 
of  the  said  agreement ;  and  that  he  ought  not  therefore  now 
to  be  penmtted  to  object  to  carrying  the  said  agreement 
into  execution. 

Then  in  answer  to  the  pretences,  that  the  house  was  not  in 
tenantable  or  habitable  repair,  and  that  the  Defendant  men- 
tioned it  at  the  time  he  took  possession,  and  that  the  Plaintiff 
refused  to  repair,  the  Plaintiff*  charged,  that  at  the  time  thQ 
Defendant  took  possession,  the  house  was  in  a  very  tenantable 
lind  habitable  state ;  and  he  never  made  any  objeption  to  thci 
condition  of  the  house,  until  he  had  been  long  in  the  occu^ 
pation  thereof;  and  submits,  that  if  it  had  not  been  in  proper 
repair,  and  if  the  Plaintiff  was  bound  to  repair,  yet  the  De^ 
fendant  having  taken  possession,  and  not  having  made  any 
objection  to  the  st^te  of  the  house  till  long  afterward^j  ho 
pught  not  now  to  be  permitted  to  n^e  the  objection. 

The  Plaintiff*  farther  charged,  that  in  order  to  avoid  any 
fUspute  with  the  Defendant,  Parry  on  the  8Sd  of  December^ 

1797, 
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1797,  before  the  notice  to  quit  had  been  given,  wrote  to  the 
Defendant,  that  Bowers  was  desirous  of  knowingi  what  the 
Defendant  expected  to  be  done  to  the  house ;  and  if  the  Pe- 
fendant  would  iavour  him  with  the  particulars  in  writing,  he 
would  wait  upon  Bowers,  and  immediately  send  the  Defendant 
his  determinaticm :  although  Mr.  Bowers  did  not  consider 
himself  bound  to  repair,  yet  rather  than  there  should  be 
amy  diSexeoce,  he  was  inclined  to  do  it ;  and  upon  the  25th  of 
December  following  Parry  by  another  note  again  requested 
to  know,  what  repairs  the  Defendant  required.  The  De- 
fendant sent  no  answer :  but  after  receiving  the  first  note  he 
sent  a  notice  to  quit  to  the  Plaintiff..  The  bill  also  charged, 
that  the  Defendant  refused  an  arbitration;  and  prayed  a  spe- 
cific performance  of  the  agreement. 

To  this  bill  the  Defendant  put  in  the  following  plea  and 
answer: 

To  so  much  and  such  part  of  the  said  bill,  as  seeks  froip 
this  Defendant  discovery  and  relief  concerning  an  agreement 
lliereby  pretended  to  have  been  made  and  entered  into  for 
granting  a  lease  by  the  said  complainant  unto  this  Pefendant 
ai  die  house  and  premises  in  the  bill  mentioned,  and  as  seeks 
to  compel  this  Defendant  spedfically  to  perform  the  said  pre* 
fended  agreement,  and  to  accept  a  lease  of  the  said  hou^e  and 
prenoises  upon  the  terms  in  the  bill  mentioned,  the  Defendant 
pleads  in  bar  the  statute  of  Frauds : 

And  this  Defendant  not  waiving  his  said  plea,  but  wholly 
relying  and  insisting  thereon,  for  answer  to  the  said  bill,  or  to 
so  miich  and  such  part  thereof  as  this  Defendant  is  advised* 
Aat  it  is  in  anywise  material  or  necessary  for  him  to  make 
any  answer  unto,  answereth  and  saith,  he  admits,  he  did  at 
or  about  Midsummer,  1797,  enter  into  possession  or  occupa^ 
lion  of  the  house  and  premises  in  the  bill  mentioned :  but  the 
Defendant  being  advised,  that  he  only  entered  thereupon  as 
tenant  at  will  to  the  Plaintiff,  and  being  desirous  of  quitting 
the  possession  thereof,  did  upon  the  9lMi  of  December  then 
woLt  following  give  the  Plaintiff  notice,  that  the  Defendant 
should  upon  Midsummer^  1798,  quit  possession.  This  De- 
fendant did  accordingly  quit  and  leave  in  the  beginning  of 
Jiivy,  1798 ;  and  is  not  now,  nor  hath  been  ever  since,  in  the 

oocupatim  (hereof;  and    this  Defendant  denies,  that  any 
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agreement  in  writing  ever  existed  between  the  Plaintiff  and 
Defendant,  ad  in  the  said  bill  mentioned;  or  that  the  De- 
fendant entered  in  consequence  of  any  written  agreement 
v^hatsoever ;  and  the  Defendmit  admits,  that  he  was  in  treaty 
with  the  Plaintiff  for  the  purchase  of  his  fixtures  in  the  said 
house  and  premises ;  but  denies,  that  any  actual  purchase  of 
any  of  the  fixtures  or  fixture  in  the  said  house  and  premises 
ever  took  place  by  the  Defendant  of  the  Plaintiff  or  any  other 
person  or  persons  whatsoever,  or  any  act  whatsoever  to  the 
knowledge  or  befief  of  the  Defendant,  which  can  or  ought 
fairly  to  be  considered  as  a  part-performance  of  the  said 
pretended  agreement,  or  with  reference  thelreto. 


Mr.  RofMUy  and  Mn  Bell^  for  the  Plaintiff. 
The  plea,  as  fiur  as  it  is  a  plea,  that  the  Defendant  had  not 
signed  the  agreement  or  authorised  any  person  to  do  so,  does 
not  apply;  for  tiiis  is  a  case  of  a  parol  agreemei^  in  part 
exeonted.  It  is  not  put  as  an  agreement  signed  by  the  De- 
[  *  95  ]  fondant.  It  was  necessary  for  him  to  have  *  answered  as  to 
the  part-performance.  According  to  all  the  decisions  tins  is  a 
part-performance;  and  he  has  not  denied  it.  He  has  taken 
possession  under  this  agreement ;  and  was  not  m  possession 
before.  Lord  Aylerfwd's  Case,  2  Sir.  788,  which  is  exactly 
Ais  case,  has  been  firequentiy  recognised,  and  particularly  in 
WhUchurch  v.  Beei9,  2  Bro.  C.  C.  659.  From  Buteier  v. 
Stapeley,  1  Vern.  363;  Pyke  v.  Williams,  S^Vem.  455;  Gierke 
t.  Wrighi,  1  Atk.  12 ;  Lacan  v.  Mertins,  3  Atk.  1 ;  and  APLeUk 
T.  TaUf  Cowp.  781 ;  it  is  plain,  that  taking  possession  is  * 
part-performance  (51  )•  The  circumstance,  that  possession  was 
taken  under  the  agreement,  distinguishes  this  from  the  Ute 
case  of  WiU$  v.  Stradling  {ante,  Vol.  Ill,  378).  The  answer 
does  not  support  the  plea.  It  is  necessary  for  the  Defendant 
pleading  the  Statute  and  denying  part-performance  to  deny 
positively  the  circumstances  of  part-performance ;  which  is  a 
question  of  fact :  but  this  Defeiidant  says,  he  is  advised,  that 
he  entered  and  took  possession  as  tenant  at  will.  It  is  a  mere 
fact  within  his  own  knowledge  only.  He  ought  to  have  stated 
-an  agreement,  that  he  should  bold  firom  year  to  year.    He 

only 

(51)  The  principal  cases  upon  this  point  are  collected  in  the 
note,  ante.  Vol.  HI,  39. 
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oDijr  swears  as  to  die  opinion  of  some  other  persoh.  hk 
Miif.  212,  it  is  stated,  that  **  in  all  these  cases,  if  any  matter 
"  18  charged  by  the  biU,  which  may  avoid  the  bar  created  by 
**  iheSiiMiuiey  that  matter  must  be  denied  generally  byway  of 
''averment  in  the  plea;  and  it  must  be  deined  particularly 
"  and  precisely  by  way  of  answer  to  support  the  plea.**  In 
a  late  case  before  your  Lordship,  Moore  v.  Edwards  {ante,  28), 
die  bill  prayed  a  specific  performance ;  charging  money  laid 
out  in  repairs,  as  a  part-performance.  Your  Lordship  held/ 
that  the  Defendant  ought  not  to  put  in  an  argumentatiTe  plea, 
but  ought  to  reduce  the  case  to  a  single  point.  This  is  la 
foxm  a  plea,  and  in  substance  an  insufficient  answert 
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SoUcUor  Genmrai^  ibr  die  Defendant. 

The  reai  question  is,  whether  there  was  ah  agreement  be- 
tvrete  die  parties^  and  it  appears  by  the  letter  stated  at  the 
daee  ^  llie  biH,  that  the  agreement  never  was  conclusive* 
Tlie  bit  does  not  state,  that  the  Defendant  was  caHed  upon 
to  signr  a  sim9ar  agreement.  The  most  important  part  of  the 
igfeeMent,  relative  to  the  condition,  in  whkh  the  house  was 
toke^plaoed  for  the  lease,  remained  unascertained. 

It  cannot  be  contended,  that,  where  the  bill  charges,  that 
pytssion  was  taken  in  pursuance  of  the  parol  agreement,  the 
Coort  will  not  expect  a  denial,  that  possession  was  taken  in 
pursuance  of  that  agreement :  but  when  the  bill  shews,  that  a 
■KMt  important  part  of  the  contract  remained  unsettled,  and 
continued  so  long  after  possession  was  taken,  the  possession 
eoold  not  be  taken  upon  that,  which  was  to  be  the  bin^ng 
etmttwt  between  the  parties.  It  was  a  possession  only  for  the 
purpose  of  occupying  the  house  as  tenant  at  will,  till  that 
important  part  of  the  i^eement  in  discussion  between  them 
cduU  be  settled.     For  that  purpose  it  remained  open. 

As  to  the  plea  not  meeting  the  bill,  Lord  Thurlow  felt  a 
difficulty  to  conceive,  how  this  defence  came  to  be  in  the  form 
of  a  plea,  where  there  is  no  charge  in  the  bill,  that  there  was 
wa  agreement  in  writing.  Upon  original  reasoning  perhaps 
dot  is  not  the  proper  form. 


[96] 
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The  letter  sent  in  £)ecem6er  does  not  admit,  that  the  Plain- 
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tiff  was  bound  to  do  any  repairs.  According  to  the  terms  of 
the  memorandum  the  Defendant  is  to  keep  in  repair ;  but  only 
according  to  the  condition,  in  which  he  found  the  house.  The 
letter  does  not  admit,  that  there  was  an  obligation  upon  the 
part  of  the  Plaintiff  to  do  any  thing:  but  to  avoid  disputes 
he  <:oiisented  to  do  something,  if  the  Defendant  would  let 
him  know,  what  he  wanted. 

The  plea  must  be  over-ruled ;  for  the  answer  does  not  sup* 
port  it  at  alL  It  is  quite  evasive  as  to  the  statement  of  pos- 
session under  and  by  virtue  of  tfie  agreement.  The  Defen- 
dant avers,  that  he  did  not  take  possession  in  consequence 
of  any  written  agreement.  There  was  not  any  in  the  sense, 
in  which  he  used  it;  for  he  never  agreed  in  writing,  and 
instead  of  answering  the  facts  alleged  as  a  part-performance 
he  says,  that  being  advised,  that  he  took  possession  as  tenant 
at  will,  he  therefore  gave  a  notice  to  quit. 


The  plea  was  over-ruled  (  52  ). 

(52)  Post,  Baykjf  v.  Adams,    Duppa,  \  Va.  4*  jBm.511.  Jtmm 
Vol  VI,  686.    Moriion  v.  IW-    v.  Sadgrove,  1  iSasi.  ^  Stu.  4. 
pouTf   XVIII,    1^5.     Mowe  V. 


[97] 
1708.  CREWE  r.  DICKEN. 

Pne  trustee  B^  indentures,  dated  the  7th  and  8th  of  February,  177?, 
for  the  sale  of  executed  previously  to  fhe  marriage  of  db^n  Cornway  Glyrm 
fn  estate  hav-  •nd  Sarah  Crewe,  Sarqh  Crewe  the  elder  conveyed  certun 
fug  released  real  estates  to  the  use  of  herself  for  life ;  remainder  to  the 
fsoA  conveyed  xm  of  Sir  WUUam  Wheeler,  Offley  Crewe,  and  Thomas  Boy^ 
fo  hu  CO-  ^n^  ^jjgjj,  jjgjj^  ^j  assigns  for  ever,  in  trust,  that  they  the 
fb^  to'join  ^^  ^"  WilUam  Wheeler,  Offley  Crewe,  ^d  Thornas  BoydeO, 
in  the  receipt  •'^  ^^  survivor  of  them,  and  the  heirs  and  assjgps  of  such 
pf  the  par-  Mirvivor,  should  a&er  the  death  of  Sarah  Cfewe  the  elder  s^B 
phase-money  :  ^e  si^d  estates  for  the  best  price,  that  4t  the  time  of  the  sab 
upon  the  spe-  q2II 

pial  expression  of  the  deed  Che  purchaser  was  not  held  to  the  agreement 
with  the  remaining  trustee ;  it  wpuld  h^ve  bcpo  oUiorwisp,  if  one  btft 
merely  renoonc^^, 
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am  in  die  judgment  of  the  said  trustees  be  had:  and  apply 
dw  money  arisnig  by  the  sale  thereof  upon  the  trusts  therdn^ 
HMitioned ;  provided,  and  it  was  thereby  declared  and  agreed, 
and  Sitrah  Crewe  the  elder  for  herself^  her  heirs,  exeeutorSf^ 
administrators,  and  assigns,  did  thereby  declare,  direct,  limit, 
and  appoint,  that  the  receipt  or  receipts  of  the  said  Sir  WU^ 
Sam  Wheeler  f  Offley  Crewe  ^  and  Thomas  Boydett,  and  the 
sonrivor  of  them,  and  the  heirs  and  assigns  of  such  survivor, 
«f  the  purchase-money  to  arise  from  such  sale  of  the  said 
estates  or  any  parts  thereof  shall  be  frill  and  sufficient  dis- 
chaigea  for  the  same  to  the  purchaser  or  purchasers  thereof, 
his,  her,  or  their,  heirs  or  assigns,  respectivety ;  and  that  such 
pordiaser  or  purchasers  shall  not  be  further  answerable  or 
aoeountable  for  the  application  of  such,  his,  her,  or  their, 
pmrchase^money,   nor  be  any  way  obliged  to  see  the  same 
applied  upon  the  trusts  therein  contained ;  and  that  from  the 
time  or  times  of  making  such  sales  the  purchaser  or  pur* 
ehaaers  of  the  said  premises  respectively  and  his,  her,  or  their, 
heirs  and  assigns,  shall  hold  and  enjoy  discharged  from  all 
l^t,  tide,  claim,  and  redemption,  whatsoever  of  each  and 
every  person  or  persons  claiming  under  Sarah  Crewe  the  elder 
or  any  of  her  ancestors ;  and  it  was  declared,  diat  it  should  be 
kwfrd  to  and  for  the  said  Sir  William  Wheeler,  Offley  Crewe, 
and  Thomas  BoydeU,  and  the  survivor  of  them,  his  heirs, 
executors,  administrators,  or  assigns,  from  time  to  time  to 
deduct  and  retdn  out  of  all  or  any  of  the  moneys,  which 
should  by  virtue  of  these  presents  or  any  trust  therein  de- 
dared  come  to  their  or  any  of  their  hands,  all  costs,  charges,  &c« 
which  diey  or  any  of  them  shall  expend  or  be  put  unto,  or  in 
enywise  sustain,  in  executing  or  performing  the  trusts;  and 
diat  diey  the  said  Sir  William  Wheeler,  Offley  Crewe,   and 
ThomoM  Boydett,  and  the  ^  s^rvivor  of  them,  his  heirs,  exe- 
pstan,  administrators,  ox  ftssigns,  shall  be  charged  anil  charge- 
aUe  only  each  of  them  for  and  with  his  own  respective  re- 
paptB,  payments,  acts,  and  w^frd  defaults,  and  not  the  one  fpr 
die  odier;  nor  shal)  they  or  any  of  them  be  charged  or 
diaigeable  widi  any  sum  or  sums  of  mppey  odier  than  such 
as  iiiall  actually  and  respectively  come  to  his  or  their  own 
}mads  severally  and  respectively  by  virtue  of  diese  presents, 
lior  with  any  loss,  which  may  hapnen  in  remitting,  paying,  or 

applying, 
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applying,  the  moneys,  or  by  depositing  the-  same  in  ahy  bank, 
for  safe  custody,  nor  with  any  loss,  which  may  happen  rela- 
tive to  any  of  the  trusts  aforesaid,  without  his  or  their  re* 
spective  wilful  default. 


The  marriage  took  e0ect;  after  which  Sarah  Crewe  the. 
elder  and  Thomas  BoydeU  died.  Sir  William  Wheeler  being, 
unwilling  to  act  in  the  trusts  after  the  death  of  BoydeU  by. 
indentures  pf  lease  and  release,  dated  the  26th  and  27di  of 
October,  1776,  conveyed  and  released  all  and  singular  the 
said  premises  and  all  his  estate  and  interest  therein  to  Offley 
Crewe  and  his  heirs^ 

Offley  Crewe  afterward^  {contracted  with  Thoma$  Dicken  to 
sell  some  ojf  the  said  estates  to  him  for  7500/. ;  and  a  proper 
agreement  in  w|riting  was  executed  between  them  for  that 
purpose :  but  JMcken  refused  to  take  the  conveyance,  unless. 
Sir  WiWwk  Wheeler  would  join  in  the  receipt  of  the  puiv 
cha^e-money ;  which  he  declined.  The  bill  was  therefore  filed 
hy  Qffley  Crewe  against  Dicken  to  comi>el  a  specific  perforuH 
anoe  of  the  agreement. 

The  Pefendant  submitted  by  his  answer,  that  the  receipt 
for  the  pui^has^money  signed  by  the  Plaintiff  alone  will  not 
be  a  sufficient  discharge  for  the  same ;  and  that  Sir  WilUtm 
Wheeler  ought  to  join  in  the  r^c^ipt? 


[♦99] 


Solicitor  General  and  Mr.  Richards,  for  the  Plaintiff. 
The  difficulty  arises  from  Sir  WiUian^  Wheeler*s  having  con* 
veyed  the  estate  to  the  other  trustee,  Jt  would  be  perfectly 
clear,  only  that  the  instrument,  be  has  executed,  is  not  that 
sprt  of  inatnnnent,  that  he  ought  to  have  executed,  for  he  di4 
not  execute  the  deed  of  trust;  nor  did  he  ever  act  in  it.  In 
Sir  Thomas  RumboWs  Case  he  refused  to  accept  upon  the 
authority  of  Bonifant  v.  Crreenfield,  CrOf  Eliz,  80,  which  cites 
Statute  21  Hen.  YIII,  c.  4.  Nothing  vested  in  him ;  and  it 
vaa  the  same  as  if  he  was  actually  dead.  The  Plaintiff's  con-> 
veyance  and  receipt  wiU  be  3ufficient.  3ir  WilUam  Wheeler 
has  released  all  his  interest  to  *  the  Plaintiff;  and  a  release 
from  one  joint-tenant  to  another  will  release  all  the  estate,  he 
ever  had.  Undoubtedly  it  all  passes  at  law;  and  in  the  sapie 
manner  the  whole  equitable  estate  is  by  the  release  vested  in 
the  pther^  to  whom  the  release  is  made, 
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Attorney  General  and  Mr.  Steele,  for  the  Defenidallt 
TfaiB  objection  is  well  founded.    Where  an  estate  is  devised 
or  amveyed  to  trustees  upon  trust  to  sell,  and  no  authority  is 
given  to  tfiem  to  dischiarge  the  purchaser  and  by  their  receipt 
prevent  the  necessity  of  his  seeing  to  the  application  of  the 
purchase-money^  it  hais  been  much  controverted,  whethef  their 
receipt  would  have  that  effect    In  a  case  at  the  RoUg,  though 
it  was  not  decided^  Lord  Kenyan,  then  Master  of  the  JtoUe, 
incfined  strongly  to  the  opinion^  that  having  the  power  to  sell 
diey  must  have  the  power  incident  to  the  character,  viz.  the 
power  to  give  that  discharge.    This  is  very  different  firom  that 
case,   and  froqi  the  ordinary  case,  where  the  power  to  dis- 
dain the  purchaser  by  the  receipt  of  the  trustees  is  given. 
The  laanner,  in  which  the  trust  is  created  by  tfiis  settlementi 
is  by  making  them  first  joint-tenants  by  express  conveyance : 
but  the  mode,  in  which  they  are  to  exercise  the  power  of  sale, 
and  to  give  the  receipt  is  not  by  making  a  trust  to  them,  thekr 
heirs  and  assigns ;  but  the  parties  having  reposed  their  con*- 
fidcDce  in  the  judgment  of  these  three  trustees  direct,  that 
they,  the  ssid  Sir  WiUiam  Wheeler,  Offley  Crettoe,  and  J%amas 
Baydell,  and  the  tfurvivor  of  them,  and  the  heirs  and  assigns 
fd  such  survivor,  should  sell  for  the  best  price,  that  can  in  the 
Judgment  of  the  said  trustees  be  had :  then  foHow  the  direct 
tions  as  to  the  application  of  the  purchase-money,  and  that 
the  receipt  or  receipts  of  the  said  Sir  WilKam  Wheeler,  Offley 
Crewe  and  Thomas  BoydeU,  and  the  survivor  of  them  add  the 
heirs  and  assigns  of  such  survivor  shall  be  a  sufficient  dis- 
chaige  to  the  purchaser.    A  conveyance  by  them  to  three 
other  trustees  would  velst  the  estate  in  them :  but  it  is  very 
difficult  upon  the  expression  of  this  deed,  that  the  judgment 
of  these  persons  shall  be   exercised,    and  that  the  receipt 
of  these  persons  shall  be  a  discharge,  to  say,  that  the  judg- 
ment or  the  receipt  of  the  others  was  meant.     Suppose^ 
(Jrewe  had  died,  and  the  estate  had  descended  upon  his  heir, 
Sir  WiUiam  Wheeler  still  living:  it  is  impossible  to  say,  the 
bar  of  Crewe  is  the  heir,  whose  judgment  was  to  be  exercised^ 
and  whose  receipt  was  to  be  given.     The  power  also  is  colla- 
toral,  and  incapable  of  delegation.     The  case  cited  would  not 
eve  the  difficulty,    even  if  Sir   WiUiam   Wheeler  had   not 

acted  at  alL    In  that  case  the  four  trustees  were  also  exe- 
cutors i 
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eutors ;  and  the  Court  seemed  to  be  of  opimon,  the  devise 
was  to  them  qui  executors;  and  that  the  testator  must  be  pre- 
Bumed  to  know,  that  those  only,  who  acted,  would  be  hi)s 
executors.  Therefore  unless  some  bill  is  filed  by  those,  who 
are  to  have  the  purchase-money,  or  Sir  WiUiam  Wheeler  can 
b^  brought  before  the  Court  to  join,  it  is  not  possible  to  say, 
the  purchaser  is  not  bound  to  see  to  the  application  of  the 
money.  The  Defendant  therefore  cannot  be  compelled  to 
take  the  estate  upon  the  receipt  of  one  trustee  only. 

Reply. 
If  a  person  refuses  to  accept  a  trust,  it  is  precisely  the  same 
as  if  he  was  not  named :  Smith  v.  Wheeler,  ft  Vent.  1S8; 
9  Keb.  772.  The  power  is  not  collateral ;  for  the  sale  is  part 
of  the  trust  and  the  purpose,  fo»  which  the  estate  is  vested 
m  the  trustees.  AUwmey  General  v.  Gleg,  1  Atk.  356(58) 
illustrates  this  as  to  the  principle,  that  the  discretion  is  left 
to  all  the  trustees. 


Lord  Chamcbixor. 

I  do  not  feel,  how  it  is  possible  to  help  the  Plaintiff.  If  he. 
had  renounced,  as  in  the  case,  that  has  been  put,  he  might 
dissent,  where  no  estate  passes  (54).  The  whole  estate  wouM 
have  been  in  the  Plaintiff,  exactly  as  if  the  two  other  trustees 
had  died  in  the  life  of  the  testator.  He  would  have  been  the 
only  person.  But  according  to  the  way  they  have  managed  it 
he  has  accepted  the  trust,  and  conveyed  away  the  estate. 
That  part  of  the  trust,  that  consists  in  the  appUcation  of  the 
money,  he  could  not  convey  away.  The  hazard  probably  ill 
not  great :  but  I  do  not  know  how  to  make  the  purchaser  nm 
the  hazard.  Taking  the  title  with  knowledge  of  the  trust  he 
would  be  bound  to  see  to  the  application  of  the  money.  I 
do  not  feel,  that  I  can  make  the  purchaser  pass  over  thk 
objection. 

Had  you  not  better  file  another  bill  on  behalf  of  the  ceHuye 
que  trust,  praying  a  sale ;  and  there  may  be  an  inquiry,  whe- 
ther the  sale,  that  has  been  made,  is  benefidal  ? 

(68)  Reported  also  in  Ambler,  584. 
(54)  Adawu  v.  TamUam,  5  Madd.  435.    See  Nicloton  v.  Words^ 
usorth,  2  Swwn^.  885. 
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The  cause  stood  over  upon  the  application  of  the  Coonsd  1798. 
fiir  the  Plaintifi*;  in  order  to  consider,  whether  the  bill  should  """"^ 
he  aaended,  or  another  biU  should  be  filed.  ^^^^'^ 
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Rolls. 
YOUNGE  ».  COMBE.  1798. 

jgENR  Y  GAPPER  by  Us  wiD,  dated  the  6th  of  Septan-.  x^t^Ac 
ber,  1763,  gave  and  devised  all  his  real  and  personal  vised  real  «■- 
estate  to  John  Dennet  and  WilUam  SaUclsld  and  their  heirs^  tate  to  il«  in 
upon  tni9t  to  pay  the  rents  arising  from  his  estate  at  Wincanton  tail  male;  re- 
in the  county  of  Samersei,  called  Pransjield's  Aldermcad  and  matnder  over; 
Uie  Blaei  Lyon  Inn,  of  all  which  he  was  seised  in  fee,  to  and  *J^  ^''^  *  f ""■ 

tx  the  education  and  maintenance  of  hb  nephew  WilUam.  .     «  ^     . 

.  ,  '^  .       tmst  to  Im 

Gmpper  during  his  minority,  or  for  putting  him  apprentice^  ]gl ^  ^^^  |^ 

derk,  or  in  such  other  manner,  as  should  be  approved  of  by,  land,  to  be 

his  executors ;  and  afterwards  upon  trust  to  permit  him  to  re-^  settled  to  Ifce 

ceive  the  rents  and  profits  thereof  to  his  own  use  for  ninety-  ■wne  uses:  by 

nine  years,  if  he  should  so  long  live ;  but  if  he  should  die  ®^*®U  he  de- 

bef<»^  the  expiration  of  aaid  term  of  ninetyniine  years  without  ^*  **"• 

kvfiil  issue  male  living  at  his  decease,  he  gave  the  same  to  hisy  »        .  . . 

nephew  Jamet  Gapper  for  the  residue  of  the  said  term  of  YiqI^s  •   and 

BineQr-iune  years,  if  he  should  so  long  live.    The  testatoi:  gave  every 

then  among  several  other  legacies  gave  100/L  to  each  of  his  thing,  he  had 

and  nephews  WilUam  and  James  Gapper ;  to  be  paid  to  them,  &^e^  by  his 

if  ever  they  should  attun  the  age  of  twenty-one  years :  others  T      ^  il.,  « 

viae  to  sink  into  the  residuum  of  the  testator's  personal  estate  9  n 

^  roaoQer  to  B: 

and  he  ordered  the  interest  of  2001.  due  to  him  upon  the'  ^^  ^^  tenant 
Wimeamian  turnpike  to  be  paid  to  Anne  Tarway  for  the  maiiH  {q  fee  of  the 
of  Peter  Tarway  Gapper ^  his  son  by  her,  during ^e  real  estate; 
she  should  continue  single,  and  to  take  care  of  him  her«  and  is  entitled 
ad^  or  tin  he  should  be  put  out  apprentice  or  to  some  business,  ^  ^^^®  |be 
as  his  executors  should  approve ;  and  for  which  they  are  to  ^^^^J  P** 
aaaign  any  part  of  the  said  200/. :  the  residue  to  be  paid  to 
Peier  Tarway  Gapper  at  twenty-one  or  setting  up  his  busi-  ^"wteocharg- 
ness ;  which  should  be  thought  best ;  and  the  testator  desired^ 
that  all  the  residue  of  his  money,  whether  due  upon  bond  or 
otherwise,   after  payment  of  his  just  debts  and  funeral  ex-* 
,  and  also  all  his  hpusehold  furniture,  plate,  jewels, 

*'  watches^ 
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watches,  books,  and  every  species  of  goods  and  chattek,  should 
be  sold  as  soon  after  his  decease  as  possible ;  and  that  with 
the  monies  arising  therefrom  an  estate  should  be  purchased  by 
the  said  John  Dennei  and  WilUam  Salkeld,  and  settled  in  the 
same  manner  as  his  said  estate  called  PransfieUTs  Aldermead 
and  the  Black  Lyon  Inn  were  heretofore  settled,  in  trust  for 
the  uses  there  and  hereinafter  mentioned :  that  is  to  say,  to  his 
nephew  sud  WilUam  Gapper  for  ninety-nine  years,  if  .he 
should  so  long  live ;  and  after  his  decease  to  his  issue  male ; 
and  in  defistult  *  thereof  for  the  residue  of  the  said  term  of 
ninety-nine  years  to  hia  nephew  siud  James  Gapper;  and  if 
both  said  WilUam  Gapper  and  James  Gapper  should  happen 
to  die  without  issue  male  living  at  their  respective  deaths  and 
befote  such  issue  male  should  attain  the  age  of  twenty-one 
years,  he  devised  all  hb  estates  in  possession  and  reversion  tb 
be  equally  divided  among  all  his  sisters  and  their  heirs  for 
ever  as  tenants  in  common;  and  he  appointed  his  trusteea 
executors. 


€t 
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By  a  codicil,  dated  the  2d  of  November ^  1764,  the  testator 
reciting  several  of  the  legacies  given  by  the  will  disposed  of 
them  to  other  persons ;  and  he  gave  to  PeUr  Tarway  Gapper 
die  two  legacies  of  100/. ;  which  were  by  the  "^xoll  given  to  the 
testator^s  nephews.  The  codicil  then  proceeded,  thus: 
**  And  do  also  give  all  my  estate  called  the  Black  Lyom 
Pransfield  and  Aldermead  which  were  before  given  to  my 
nephews  WUUam  or  James  Gapper  unto  my  said  son  Peter 
and  his  heirs  And  I  do  also  give  every  thing  I  had  given  by 
my  said  will  unto  either  of  my  said  nephews  WilUam  or 
''  James  Gapper  I  do  now  devise  and  give  the  same  in  as 
^*  ample  a  manner  to  my  said  son  Peter  but  if  my  said  son 
^  Peter  should  happen  to  die  before  he  attained  the  age  of 
^*  twenty-one  years  and  without  issue  then  I  order  the  whole 
'*  of  this  my  codicil  to  be  void  and  my  will  to  be  and  remain 
in  full  force  Instead  that  I  give  to  my  maid  servant  Anme 
Tarway  a  legacy  of  50/.  instead  of  the  legacy  of  201.  left 
"  to  her  by  my  said  will : " 

The  testator  then  desired  Peter  Taylor  to  act  as  trustee  in 
the  room  of  Salkeld. 

The  testator  died  in  May  1767.     Dennet  proved  the  wiD, 
and  employed  an  attorney  to  act  in  the  trust :  who  finally  set- 

ded 
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ded  the  trust  account  with  him  upon  the  30th  of  May,  1769 ; 
leaving  a  balance  of  37dA  Ss.  l\\d.  in  the  hands  oi Dennet 
nn  account  of  the  trust.  In  1772  Dennet  died,  having  ap- 
pointed Richard  BrodeHp  his  executor  and  residuary  legatee ; 
who  proved  the  wiD,  and  died  in  1774^  having  appointed 
Betmei  Combe  his  executor  and  residuary  legatee.  Peter 
Tarwatf  Gapper,  having  attained  the  age  of  twenty-one»  be- 
came a  bankrupt  in  1793. 

.  The  bill  was  filed  in  January  1797  by  the  assignees  of  the 
bankrupt  against  Combe  \  prajdng,  that  the  said  balance  on 
aoooont  ^  of  the  personal  estate  of  the  testator  Gapper  may 
be  paid  to  the  Plaintiffs,  with  interest  from  the  time  it  came 
into  the  hands  o( Dennet;  and  that  an  account  may  be  taken 
ef  die  personal  estate,  debts,  &c.  of  the  testators  Gapper , 
Denmei,  and  Broderip:  and  that,  if  the  Court  shall  be  of 
opinion,  Aat  the  residue  of  Gapper*^  personal  estate  ought 
to  be  laid  out  in  land,  it  may  be  so  laid  out,  &c. 
.  As  to  the  claim  of  interest,  the  following  fisu^ts  appeared  upon 
the  answer,  and  were  admitted  by  agreement: 

The  Defendant  Combe  had  no  notice  of  the  demand  till  the 
year  1784.  Dennet  was  the  surviving  trustee.  Assets  were 
admitted^  A  doubt  arising  as  to  what  estate  Peter  Taruoay 
Gti^pper  was  entitled  to  under  the  will  and  codicil,  the  opinion 
of  Mr.  Fearne  was  taken  in  1785;  who  advised,  that  a  suit 
tbbuld  be  instituted.  Other  opinions  were  taken.  In  1787  the 
aoHotor  for  Peter  Tarway  Gapper  took  an  opinion.  Drafts 
of  a  biH  and  answer  were  prepared  at  the  request  of  the 
Defendant's  solicitor.  Then  upon  the  bankruptcy  various  pro- 
posals were  made  for  indemnifying  the  Defendant ;  and  at  last 
Ae  suit  was  commenced. 

The  Defendant  by  his  answer  stated,  that  he  was  always 
teady  to  pay  the  balance ;  but  was  advised,  that  he  could  not 
with  safety  on  account  of  the  opposite  claims  under  the  will ; 
and  submitted,  that  he  ought  not  to  be  charged  with  interest ; 
especially  as  except  for  a  very  short  time  he  had  constantly  since 
liie  death  o{  Broderip  had  in  the  hands  of  his  bankers  more 
dian  the  said  balance ;  out  of  which  he  would  have  paid  it, 
if  he  had  known  it  was  due,  and  that  he  could  have  paid  it 
with  safety. 

Vol.  IV.  H 
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Mr.  Graham  and  Mr.  King,  for  the  Plaintiff. 

The  first  question  isj  what  estate  the  Plaintiffs,  as  representing 
Peter  Tarway  Gapper,  are  entitled  to :  whether  the  money  is 
to  be  laid  out  in  land  or  to  be  handed  over  to  the  Plaintiffs  in 
the  right  of  Gapper^  as  being  entitled  to  an  estate  injee,  or  an 
estate-tail  with  no  remainder  over.  The  testator  clearly  meant 
to  g^ye  a  greater  interest  to  this  natural  child  by  the  codicil 
than  he  had  by  the  will  given  to  his  nephews.  He  did  not 
meai^  that  hb  nephews  should  have  the  absolute  interest  in 
the  real  estate  or  in  that  directed  to  be  purchased.  They 
were  to  take  in  succession  an  interest  for  ninety-nine  years, 
with  a  remainder  in  tail.  By  the  codicil  the  natural  son* ifr 
substituted ;  and  the  real  estate  is  given  to  him  and  his  heirs*. 
In  the  subsequent  disposition  the  words  *'  in  as  ample  a 
manner**  refer,  not  to  the  manner,  in  which  he  had  given  to 
his  nephews,  but  to  the  immediately  preceding  devise  to  hift 
son. 

As  to  the  question  of  interest,  the  Defendant  ought  at  least 
to  pay  interest  from  the  year  1784,  when  he  had  fidl  notice.. 
Perhaps  it  ought  to  be  carried  higher.^  Leaving  money  in 
his  banker's  hands  is  not  a  sufficient  excuse  (55).  Why  did 
he  not  carry  the  money  to  the  Bank,  and  have  it  laid  out? 


Mr.  Cojr,  for  the  Defendant, 
Contended,  upon  the  circumstances  of  this  case,  that  the 
Defendant  ought  not  to  be  compelled  to  pay  interest. 


Master  of  the  Rolls. 
I  do  not  see  die  difficulty  upon  the  first  question.  I  cannot 
see,  how  the  interest  givei>  to  Peter  Tarway  Gapper  is  limited 
by  that  of  the  nephews.  The  testator  gave  a  limited  interest 
to  his  nephews:  but  when  he  comes  to  give  the  very  same 
estate  to  his  natural  son,  he  gives  it  to  him  and  his  heirs 
absolutely ;  and  then  he  gives  every  thing,  he  had  given  to  his 
nephews  by  the  w31,  '*  in  as  ample  a  manner**  to  his  said  son 
and  the  limitation  over  is  to  take  place  only  in  case  of  hh 
death  under  the  age  of  twenty-one  and  without  issue  (56). 


(55)  Ante,  Vol.  I,  00,  and  the        (56)  Ante,  Everett    v.   Gell, 
note  U9.  Vol.  I,  286,  and  the  note. 
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Upon  the  second  qftiestiony  this  being  a  fund  to  be  laid  out  1708. 

in  land,  and  settled,  the  trustee  ought  to  have  made  it  produc- 
tive.     But  it  cannot  be  carried  higher  than  the  year  1784.    If 
the  biD  had  been  filed  then,  he  would  have  had  an  easy        Combb* 
course ;  and  might  have  paid  it  into  Coiurt. 

Refer  it  to  the  Master  to  take  an  account  of  the  persona! 
estate,  &c.  and  to  compute  interest  upon  the  sum  of  S7SL 
Ss.  41idL  from  the  year  1784  at  the  rate  of  4  per  cent, ;  and 
to  take  an  account  of  all  sums  reasonably  and  properly  ex- 
pended in  the  execution  of  the  ti^st 


[  105] 
HUSON  V.  HEWSON.  1798. 

^^  Jufy  28ik. 

^pHE  bin  was  filed  for  foreclosure  of  a  mortgage  for  the    A  reference 

sum  of  3921.  4«.  3d.  under  the  ita* 

The  Defendant  applied  by  petition  to  the  Master  of  the  ^^^  7  ®«*>-  H- 
RaBg  under  the  statute  7  Geo.  U,  c.  20(57);  by  which  it  is  ^  ^*  ^^^^ 
enacted,  that  upon  a  biD  of  foreclosure  the  Court  upon  appli-  1^    •    •        ^ 
cation  by  the  Defendant,  having  a  right  to  redeem,  and  upon  ttrpScipd 
admission  of  the  right  and  title  of  the  Plaintiff,  may,  before  imj  interest 
the  cause  shall  be  brought  to  hearing,  make  such  order  or  due  upon  the 
decree  as  the  Court  could  have  made,  if  the  cause  had  been  mortgage ;  and 
r^ularly  brought  to  a  hearing:  Provided,  the  Act  shall  not  ^®  Master 
extend  to  any  case,  where  the  person  against  whom  the  re-  ^^l**^®^  admit 
demption  is  prayed,  shall  by. writing,  to  be  delivered,  before 
the  money  shall  be  brought  into  Court,  to  the  attorney  or 
solicitor  for  the  other  side,  insist,  .either,  that  the  party  has  no 
right  to  redeem,  or  that  the  premises  are  chargeable  with  other 
principal  sums  than  what  appear  upon  the  face  of  the  mort- 
gige,  or  shall  be  admitted  upon  the  other  side,  or  where  the 
ri^t  of  redemption  shall  be  controverted  by  different  per- 
sons; nor  shall  be  any  prejudice  to  subsequent  mortgagees  or 
incambrancers. 

Upon  the  petition  of  the  Defendant  under  this  statute, 
stating,  that  the  principal  sum  had  been  reduced  to  340/.  and 

that 
(57)  On  this  statute  see  post.     Coop.  27.     Hewitt  v.  M*Cart- 
B€MiardT.Clarke,Yol.\n.4e9.    ney, XIII, 560.    AmU  v.Lloyd, 
WdureU  y.  DeUghi,    IX,   36.    3  Ves.  ^  Bea.  16. 
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that  the  interest  was  paid  up  to  the  4th  of  August ^  1792,  a 
decretal  order  was  made  at  the  Rolls ;  by  which  it  was  re- 
ferred to  the  Master  to  take  an  account  of  what  was  due  for 
principal,  interest,  and  costs. 

The  Master  admitted  evidence,  that  payments  had  been 
made  on  account  of  principal  and  interest;  and  upon  that 
evidence  which  was  obtained  by  a  commission  issued  into 
Cumberland,  the  Master  stated  by  his  report,  that  there  was 
due  to  the  Plaintiff  upon  the  mortgage  in  the  decretal  order 
mentioned  the  principal  sum  of  340/.  only;  and  that  the 
interest  upon  the  said  mortgage  was  paid  up  to  the  4th  of 
August,  1792. 

Exceptions  were  taken  to  the  report :  first,  that  the  Master 
certified,  that  there  was  due  to  the  complainant  upon  the 
mortgage  *  in  the  decretal  order  mentioned  the  principal  sum 
of  340/.  only ;  whereas  the  Master  ought  to  have  certified,, 
that  there  is  due  to  the  said  complainant  upon  the  said  mort- 
gage the  whole  of  the  principal  sum  of  392/.  4*.  3d.  in  the 
bill  mentioned:  the  Defendant  having  by  such  decree  or  de- 
cretal order  admitted,  and  the  fact  being,  that  the  last-men- 
tioned principal  sum  is  due : 

Secondly,  that  the  Master  found,  that  the  interest  upon  the 
mortgage  in  the  said  decree  or  decretal  order  mentioned  had 
been  paid  up  to  the  4th  of  August,  1792:  whereas  the  Master 
ought  to  have  found,  that  the  whole  of  the  interest  from  the 
4th  o{  August,  1778,  to  the  18th  o{  November,  1794,  when 
the  said  complainant  took  possession  of  the  premises  com- 
prised in  the  said  mortgage,  remained  due;  and  ought  to 
have  computed  such  interest 

Attorney  General,  for  the  Exceptions. 
The  consequence  of  the  reference  under  this  statute  is,  that 
the  Defendant  admits,  that  the  principal  and  interest  is  due. 
Instead  of  proceeding  upon  that  admission  the  Master  has 
permitted  an  examination  by  a  commission  into  Cumberland. 
I'hey  have  brought  back  large  depositions,  stating  a  great 
number  of  loose  conversations ;  from  which  it  is  contended, 
that  part  of  the  money  due  upon  the  mortgage  has  been  paid. 
The  object  is  to  do  away  that  admission,  which  is  the  ground, 
upon  which  the  Court  by  means  of  the  statute  make  the  re- 
ference/ 
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ierenoe.  Unless  ihey  agree  in  that  admission,  the  Court  has 
no  authority.  The  constant  course  is  not  to  examine  into  the 
quanium  of  what  is  due. 

I 

Mr.  Bell,  for  the  Defendant, 
Contended,   that  under  the  statute  the  inquiry  b  to  be 
made  as  usual. 
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Lord  Chancellor. 

I  do  not  see  what  answer  there  Is  to  the  statute.  I  thinks 
if  it  had  been  attended  to,  the  order  should  not  have  been 
made.  The  statement  of  the  petition  is,  that  only  340/.  is 
due.  I  do  not  know  how  to  get  rid  of  the  objection,  that  the 
Blaster  ought  not  to  have  inquired  into  the  money  due. 

Alow  the  exceptions. 


The  SoUciiar  General  being  applied  to  by  the  liord  Chan" 
cdlor  said,  that  if  the  Defendant  stopped  the  proceedings 
before  answer,  *  he  must  take  the  statement  of  the  bill  to  be 
true :  if  he  litigates  the  fact,  he  may  answer :  then,  where 
he  has  applied  to  stay  proceedings,  when  the  Plaintiff  was 
aware  of  the  objection,  and  the  Plaintiff  has  not  admitted 
it,  and  has  offered  an  issue,  the  Court  has  in  no  instance 
made  the  order. 


[  ♦lor  ] 


PHELIPS  V.  CANEY(58).  l'^^®- 

July  3U/. 

^I^HE   bill  was  filed  by  an  executor,   against  the  admini-  Administrator, 

strators  of  an  intestate :  stating,  that  the  testator  and  the  disputing  by 
intestate  had   cross  demands   against  each  other ;   and  that  *^  an*^®'  ^ie 
upon  a  balance  of  accounts,  which  were  unsettled,  a  large   .    ....     . 

som  was  due  to  the  testator.     The  bill  charged  tliat  the  balance'  of  ac- 
Defendants  as  administrators  had  possessed  assets  of  the  in-  eounts  against 
testate  more  than  sufficient  to  pay  debts,  including  the  Plain-  the  intestate's 
tUFs  demand;  and  prayed,  that  the  Defendants  might  admit  estate,  need 

assets  or  set  forth  an  account  by  way  of  schedule.  ^^^  *®*  *^'^ 

an  accouot  of 
(58)  Ex  relatione.  ^^^  ptnonal  . 

estate,  &c.  by  way  of  schedule. 
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The  Defendants  by  their  answer  disputed  die  Plaintiflrf 
demand ;  and  contended,  that  upon  a  balance  of  all  accounts 
a  large  sum,  as  they  verily  believe,  would  be  found  due  to 
the  Defendants. 

They  farther  stated,  that  the  personal  estate  of  the  intestate 
was,  as  they  believed,  more  than  sufficient  for  the  payment 
of  his  debts  and  all  claims  upon  his  estate :  but  as  the  Plain- 
tiflTs  demand  was  not  ascertained,  they  did  not  admit  assets ; 
and  they  insisted,  they  were  not  bound  to  set  forth  any  ^ac- 
count by  way  of  schedule;  submitting  to  be  examined  upon 
interrogatories,  in  case  t)ie  Plaintiff's  demand  should  be  sub- 
stantiated, and  a  balance  should  appear  to  be  due  to  him. 

Exceptions  were  taken  to  the  answer  for  not  setting  forth 
the  account  of  the  intestate's  personal  estate  and  of  his  debts. 

The  Master  disallowed  the  exceptions;  and  reported  the 
answer  to  be  sufficient  to  a  common  intent. 

Exceptions  were  taken  to  .the  Master's  report. 

Solicitor  General  and  Mr.  Johnson,  for  the  Exceptions*— « 
Mr.  Stanley,  for  the  Report. 
The  exceptions  were  over-ruled  (59). 

(59)  Marquu  of  Donegal   v.  294.    AdmissioD  of  assets  pr6* 

Stewart,  ante.  Vol.  Ill,  446.    It  vents   the  necessity  of    setting 

has  been  since  settled,  that  this  forth  the  accoouts.    PuUen  v. 

defence  can  be  mitcle  by  plea  Smith,  post,  Vol.  V,  21. 
only.   See  the  note,  ante,  Vol.  I, 


17M. 
JafyZlft. 

Tmstee  for 
the  parchase 
of  land  died 
without  per- 
sonal assets, 
but  having 


PERRY  V.  PHELIPS. 
PERRY  V.  SMITH. 

John  LOCKYER,  being  seised  in  fee  of  real,  and  pos- 
sessed of  personal,  estate,  by  his  will,  dated  the  ISth  of 
Jmne^  1734,  devised  his  lands  and  hereditaments,  (subject  to 
some  annuities  long  since  expired,)  unto  his  brother  Thomae 
Lociyer,  until  his  son  John  or  any  other  of  his  younger  son^ 

shall 


purchased 

land :  the  estates  parchased  were  held  not  liable  to  the  trust :  the  circnm- 
itanoes  affording  no  presumption,  that  they  were  purchased  in  execution 
•f  the  trast. 


Pbubt 
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« 

fd^aji  have  no  younger  son,  that  shall  live  to  attain  the  said 
age,  then  until  such  only  son  shall  attain  the  said  age ;  in 
trust,  that  the  clear  rents,  issues  and  profits,  of  the  premises  FttKurai 
(after  all  charges  and  reparations  deducted),  except  a  dwelling* 
house  at  Hchesier  and  the  gardens  and  orchard  thereto  he- 
loqgtng,  which  the  testator  directed  to  be  enjoyed  by  him  for 
his  own  use  for  the  term  above  mentioned,  be  preserved  and 
in^roved,  and  the  same  with  the  produce  thereof  be  laid 
out  and  employed  in  manner  as  hereinafter  directed  with- 
rq^ard  to  the  overplus  of  his  personal  estate;  and  when  and 
M'soon  as  his  said  nephew  JohnLockyer  or  any  other  of  the 
lounger  sons  of  Us  said  brother  Thomas  Lockyer  bom  or  to 
be  bom  shall  attain  tw^oity-one,  then  he  gave  his  said  dwelling- 
lioaae,  orchard,  and  gardens,  and  all  other  his  said  lands  and 
hereditaments  thus  charged  as  aforesaid  unto  his  said  nephew 
Jolm  Lockyetj  or  unto  such  other,  as  for  the  time  being  shall, 
be  a  younger  son  of  his  3aid  brother,  and  shall  first  attain  the 
age  of  one-and-twenty  years,  and  to  the  heirs  and  assigns  of 
such  respective  younger  son  for  ever :  but  if  his  said  brother 
ihall  have  but  one  son,  that  shall  live  to  attain  the  said  age, 
Uien  the  testator  gave  the  same  unto  such  only  son,  his  heirs 
bnd  assigns  for  ever.  The  testator  then  reciting,  that  his 
brother  Thomas  and  his  eldest  son  Joseph  Tolson  Lockyer^ 
or  one  of  them,  was  entitled  to  the  fee-simple  or  other  estate, 
of  inheritance  in  lands  caUed  Chester  Meouis  in  the  county 
of  Somerset^  directed,  that  if  his  said  brother,  or  his  son 
Joseph^  or  such  as  shall  have  a  legal  ^  title  thereto,  shall  L  ^10^  ] 
convey  the  said  lands  to  the  same  uses,  intents  and  pur^ 
poses,  as  near  as  may  be,  as  the  testator's  said  lands  and 
bereditaments  are  hereby  devised,  that  there  be  paid  to  the 
laid  Joseph  Lockyer^  or  to  such,  in  whom  the  said  premises 
ihaU  be  then  vested,  and  shall  execute  such  conveyance,  the 
lam  of  3000/.  out  of  his  personal  estate  in  lieu  of  the  lands 
to  be  thus  conveyed  and  settled,  as  aforesaid ;  and  as  to  his 
personal  estate,  after  his  debts,  legacies  and  funeral  expences 
deducted,  he  gave  tfie  same  to  his  said  brother  Thomas 
Loekyer,  whom  he  made  his  executor,  in  trust,  that  he  im- 
prove the  same  in  the  best  manner,  as  he  shall  think  proper, 
9]it9  suck  son  as  will  be  entitled  to  his  lands  -shall  attain  the 

age 
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Hge  of  one-iand-twenty  years ;  &nd  then  to  lay  out  the  samd 
and  the  produce  thereof  in  the  purchase  of  other  lands  of 
inheritance,  and  do  settle  and  assure  such  new-purchased 
lands  to  and  for  the  same  uses,  intents  and  purposes,  as  near 
as  may  be,  as  his  lands  and  hereditaments  are  devised ;  and 
he  declared  his  will,  that  no  part  of  tlie  estate  thereby  devised 
be  applied  to  the  maintenance  or  education  of  his  said  brother 
Thomas'^  sons  during  their  nonage ;  but  that  his  brother  be 
at  the  sole  charge  of  such  their  maintenance ;  and  in  case  his 
said  brother  Thomas  shall  have  no  son,  that  shall  attain  the 
age  of  one-and-twenty  years,  then  he  gave  unto  his  niece 
Betty  Cleeve  the  sum  of  500/.  And  all  the  residue  of  his 
estate  both  real  and  personal  he  gave  unto  his  said  brother 
ThomciSf  his  heirs,  executors  and  administrators. 

The  testator  died  in  November  following;  leaving  his  brother 
Thomas  his  heir  at  law,  and  Joseph  Tolson  Lockypr  and  John 
Lockyevy  the  two  sons  of  Thomas  Lockyer  then  living.  John 
Lockyer,  the  younger  son  of  Thomas,  died  in  1751  under  the 
age  of  twenty-one ;  upon  vrhich  Joseph  Tolson  Lockyer  became 
and  continued  till  his  death,  the  only  son  of  Thomas  Lockyer^ 
In  1753  he  married;  and  by  his  will,  dated  the  26th  of  Sep^ 
tember,  1759,  he  devised  in  the  following  terms : 
'  "  As  to  such  worldly  estate  of  what  nature  or  kind  soever 
^  whether  in  possession  reversion  or  remainder  wherewith  it 
**  hath  pleased  God  to  intrust  and  that  I  shall  die  seised  or 
possessed  of  interested  in  or  entitled  unto  invested  in  or  that 
shall  belong  to  me  at  my  decease  wheresoever  or  howsoever 
in  any  manner  or  wise  the  debts  which  I  shaU  owe  at  the 
**  time  of  my  decease  and  my  funeral  charges  and  expences 
"  being  thereout  first  deducted  paid  and  satisfied  I  do  give 
devise  and  bequeath  the  same  and  *  every  part  and  parcel 
thereof  fully  wholly  and  absolutely  unto  my  dear  wife  Maria 
"Lockyer  to  be  by  her  her  heirs  executors  administrators 
^  and  assigns  peaceably  and  quietly  held  occupied  and  en- 
joyed for  ever  free  from  the  claim  or  demand  of  any  other 
person  or  persons  out  of  from  or  to  the  same  or  any  part 
"  thereof  :'* 

He  appointed  his  wife  sole  executrix ;   and  he  died   in 
January  1764. 

Thomas  Lockyer   upon    the  death  of  his  brother  John 
Lockyer  entered  upon  and  took  possession  of  his  real  and 
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tMMbnal  estate.  Joteph  Tolsoh  Loehyer  having  attuned  die 
age  of  twenty-one  upon  the  Idth  oi February,  1749,  was  by  his 
fiither  ptit  into  possession  of  the  house,  garden,  and  estate, 
of  the  testator  John  Lociyer:  but  a  short  time  afterwards 
Thomas  Lockyer  re-entered  on  the  said  estates;  and  con- 
titmed  in  possession  and  receipt  of  the  rents  and  profits  and 
produce  of  the  real  and  }>ersonaI  estates  of  the  testator  John 
Loetyer  till  his  death  in  July,  1785.  By  his  will,  made 
shortly  before  his  death  he  gave  all  his  real  and  personal 
ertate  to  his  executors,  upon  trust  to  pay  the  interest,  divi- 
dendfl,  and  produce  of  the  personal  estate  and  the  rents  and 
profits  of  the  real  to  the  separate  use  of  his  daughter  Mary 
Smiih  for  life;  and  upon  her  decease,  as  to  the  personal 
estate,  to  pay  the  principal  to  her  children  according  to  her 
appointment,  if  more  than  one :  in  default  of  appointment* 
equally ;  and  if  but  one,  to  that  one ;  and  on  the  decease  of 
Ins  daughter  be  gave,  devised,  and  bequeathed,  his  real  estate 
to  her  son  Thomas  Smith,  his  heirs  and  assigns  for  ever. 

The  widow  o{  Joseph  Tolson  Lockyer  married Perry; 

and  diey  filed  the  bill,  claiming  under  the  will  of  Joseph 
TUton  Lockyer,  against  the  devisees  of  Hiomas  Lockyer, 
and  against  Edward  Williams,  heir  at  law  of  the  testator 
John  Lockyer,  of  Joseph  Tolson  Lockyer  and  Thomas 
Lockyer  {99). 

By  the  decree  made  upon  the  39th  o{  January,  1790  by 
Mr.  Justice  Butter,  sitting  for  the  Lord  Chancellor,  the  wills  of 
^John  Lockyer  the  elder  and  Joseph  Tolson  Lockyer  were 
established;  and  it  was  referred  to  the  Master  to  take  an 
account  of  the  personal  estate  of  the  testator  John  Lockyer, 

and 
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(59)  See  the  first  points,  that 
arose  in  this  cause,  ante,  Vol.  I, 
t»l ;  where  it  was  determined, 
lit,  that  the  interests,  given  by 
He  will  otJohn  Lockyer  in  trost 
f»  the  youngest  or  only  son 
•f  Tk9mas  Lockyer  attaining  the 
afe  of   twenty-one,  vested    by 

Ieiaeatqfy  devise  in  Joseph  Tol- 
mm  Lockyer,  the  only  sorviving 
aw,  vpou  his  attaining  that  age. 


liable    to    be  devested    by  the 
birth  of  another  son: 

2(lly,  That  the  rents  and  pro* 
fits  of  the  real  estate,  accrued 
ader  Joseph  Tolson  Lockyer  made 
his  will,  being  part  of  the  trost 
fund  directed  to  be  laid  oat  in 
land,  were  an  equitable  interest 
in  land;  and  therefore  pMsed 
by  that  will  to  his  devisee. 
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179d.         and  of  die  rents  and  profits  of  his  real  estate  accrued  sinca 
his  death,  received  by  Thomas  Lockyer  in  his  life-time,  or  by 
Edward  PAettps  and  Samuel  Smith  since  his  death,  or  any  of 
]?V£UP8.      them,  &c. ;  and  the  Master  was  directed  to  inquire,  whether 

Thomas  Lockyer  received  any  and  what  sums  of  money  for 
fines  upon  renewing  the  leases  of  any  and  what  estates  of 
John  Lockyer f  the  testator :  an  account  was  directed  of  the 
personal  estate  of  Thomas  Lockyer ^  and  of  the  debts,  legacies 
and  funeral  expences,  o{  John  Lockyer ;  and  an  application  of 
his  personal  estate  in  the  payment  of  his  debts,  &c*  in  a  course 
of  administration  i  and  the  Master  was  to  inquire,  in  what 
manner  Thomas  Lockyer  paid,  applied,  and  disposed  of,  the 
personal  estate  and  the  rents  and  profits  of  the  real  estate, 
and  .the  nuHiey  received  by  fines  and  renewing  the  leases  of 
JohnLockyer'B  estate;  and  whether  he  laid  out  or  invested  the 
same  or  any  part  thereof  in  the  piurchase  of  any  and  what 
estates ;  and  particularly  it  was  ordered,  that  the  Master  should 
inquire,  what  estates  Thomas  Lockyer  purchased  after  Jo^^A 
Tolson  Lockyer  attained  the  age  of  twenty-one :  but  without 
prejudice ;  and  the  usual  directions  were  given  for  taking  the 
accounts  and  discovery  of  the  matters  aforesaid ;  and  that  all 
deeds  and  writings  relating  to  the  freehold  and  leasehold  es« 
tates  of  John  Lockyer  devised  to  the  Plaintifi*  by  the  will  of 
Joseph  Tolson  Lockyer  should  be  delivered  to  the  Plaintiff 
upon  oath ;  and  it  was  ordered,  that  all  deeds  and  writings, 
relating  to  the  estates  purchased  by  Thomas  Lockyer  since 
the  year  17S0,  in  the  custody  or  power  of  any  of  the  parties, 
should  be  produced  by  them  before,  and  left  with,  the  Master 
upon  oath;  and  interest,  costs^  and  farther  directions  were 
reserved. 

This  cause  was  reheard  at  the  petiticm  of  the  Defendants 
upon  the  following  points: 

1st,  As  to  the  directions  to  take  an  account  of  the  rents  and 
profits  of  the  real  estates  of  the  testator  John  Lockyer  accrued 
since  his  death,  received  by  Thomas  Lockyer  and  the  De* 
fendants  Phelips  and  Smilh  since  his*  death ;  whereas  John 
Lockyer  by  his  wiQ  directed,  that  his  dwelling-house  at  Ilches^ 
ter  should  be  enjoyed  by  his  brother,  until  his  %on  John  Lockyer 
or  any  other  younger  son,  or  any  only  son,  shaU  attain  twenty* 
one ;  which  therefore  ought  to  be  excepted : 
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ffdlj,  Ab  to  the  generid  aQcoant  directed  of  the  rents  an^ 
profits  of  the  reU  estate  of  the  testator  John  Lockyer  accrued 
■Doe  his  death,  reoeiv'^  by  ThamtM  Lockyer ^  and  by  the  De- 
fendants since  his  death:  the  petitioners  insisting,  that  the 
rents  and  profits  of  the  real  estate  oiJokn  Lockyer  accrued 
ifter  Joseph  Tolson  Lockyer  attained  twenty-one  in  the .  life- 
time of  Thomas  Lockyer  are  not  disposed  of  by.  the  wiD  of 
/dfai  Lockyer;  and  belonged  to  Thonuu  as  heir  at  law : 

Sdly,  As  to  the  direction  to  inquire,  what  estates  Thomas 
Lockyer  purdiasedy  after  Joseph  Tolson  Lockyer  attained 
tventy-one :  the  petitioners  contending,  that  there  was  no 
fcoond  for  directing  sudi  inquiry: 

4dily,  As  to  the  direction,  that  all  deeds  and  writings  re- 
bting  to  the  estates  purchased  by  Thomas  Lockyer  since  tiie 
1750  in  the  custody  of  any  of  the  parties  should  be  pro- 
before  the  Master:  the  petitioners  insisting,  that  the 
Plaintiff  has  no  right  to  such  production ;  particularly  as  the 
wne  belong  to  persons,  who  have  purchased  such  estates, 
wl  are  become  legally  entided  thereto  by  settiement,  and 
ive  not  parties  to  the  suit. 


V(W. 
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By  an  order  made  on  die  8d  of  August,  1790,  upon  the  pe- 
tition of  rehearing  it  was  ordered^  that  the  decree  should  be 
varied  so  fiur  as  it  related  to  the  account  of  the  rents  and 
fvofita  of  the  dwelling-house,  garden,  and  orchard,  atHchester, 
mentioned  in  the  will  of  the  testator  John  Lockyer,  firom  the 
tine  of  his  death ;  and  it  was  ordered,  that  such  account 
fkanid  he  taken  from  the  time  of  the  death  of  Thomas  Lockyer 
Qsij ;  and  with  this  variation  the  decree  was  affirmed. 

The  Master  by  his  general  report,  dated  the  8th  oi  August^ 
1797^  set  forth  several  estates  purchased  by  Thomas  Lockyer; 
stating  the  annual  value  of  each;  and  distinguishing  between 
dMise  purchased  before  the  15tfa  of  February ^  1749,  when 
Joseph  Tolson  Lockyer  attained  twenty«one,  and  those  pur^ 
diaaed  afterwards.  He  stated,  that  no  evidence  had  been 
produced  before  him  of  the  prices  paid  for  the  purchase  of 
mf  of  the  said  estates :  or  whether  such  purdiase^money  or 
loyiMfft  thereof  was  paid  by  Thomas  Lockyer  out  of  the  per- 
ional  estate  of  the  testator  John  Lockyer  or  the  rents  of  his 
led  estate  or  either  of  them :    but  he  found  that  Thomas 
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Lociyer  was  in  his  life-time  in  the  habit  of  laying  out  to  the 
most  advantage  the  moneys,  which  came  to  his  hands,  in 
Gbvemment  securitiesi  ♦or  mortgages,  or  in  the  purchase  of 
lands,  as  opportunity  offered. 

The  cause  coming  on  for  farther  directions,  the  question 
was,  whether  the  deficiency  of  the  personal  estate  of  Thomas 
Lockyer  to  answer  the  account  of  the  rents  and  profits  and 
produce  of  the  real  and  personal  estate  of  the  testator  John 
Lockyer  subject  to  the  trusts  of  his  will  should  be  made  good 
out  of  the  real  estates  purchased  by  Thomas  Lockyer. 


Attorney  Generaly  Mr.  Mansfield,  and  Mr.  Fonblanque, 
for  the  Phdntiff. 
The  rule,  that  Cestuy  que  trust,  where  a  trustee  having  re* 
Ceived  money  dies,  is  a  creditor  by  simple  contract  only,  does 
not  apply,  where  the  trustee  is  under  an  obligation  to  lay  out 
the  money  in  land.  Sowden  v.  Sowden,  1  Bro,  C  C.  58S,  has 
determined,  that  where  a  man  is  bound  to  do  an  act,  and  he 
does  what  may  enable  him  to  do  the  act,  it  shall  be  taken  to 
be  done  by  him  with  the  view  of  doing  that,  which  be  was 
bound  to  do.  This  case  is  not  stronger  than  that.  Trustees 
Were  there  to  be  interposed,  and  other  acts  to  be  done :  but 
there  was  no  interposition  with  or  advancement  to  the  trustees; 
and  it  was  decided  upon  the  moral  principle;  that  he  shall  be 
intended  to  discharge  the  obligation.  Lechmere  v.  Lechmere, 
For.  80,  is  very  strong  to  the  same  point.  There  is  no  dif- 
ference in  that  case,  but  that  the  sum  was  certain :  in  this  it 
is  a  balance  in  the  hands  of  Thomas  Lockyer  arising  from  the 
estate  of  bis  brother.  He  was  to  lay  it  out  himself:  no 
trustee  was  interposed:  no  intervening  act  was  to  be  done. 
He  receives  the  rents  and  profits  during  the  minority  of  his 
son ;  and  he  was  bound  from  the  moment  that  son  came  of 
age  to  lay  out  the  fund  in  land.  Having  this  money  in  his 
hands  he  does  piurchase  land.  It  is  ascertained,  that  he  did 
purchase  estates  after  his  son  came  of  age.  If  this  doctrine 
cannot  be  nuuntained,  the  money  will  be  lost.  There  is  no 
fund  without  resorting  to  the  real  estate.  There  ought  to 
be  an  inquiry,  what  sums  of  money  he  had  in  his  hands ;  and 
the  real  estate  ought  to  be  answerable  for  so  much  as  the 
personal  estate  is  deficient.      •  • 
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General  and  Mr.  Cox,  for  the  Defendants* 
Leekmere  v.  Leckmere  and  Sowden  v.  Sawden  are  upon  a 
totally  difierent  principle :  viz,  that  where  a  man  dies  intestate 
18  between  the  persons  entitled  to  his  real  and  personal  estates, 
taking  by  devolution  from  *  him  what  the  law  would  give  them> 
die  heir  shall  not  take  the  benefit  of  a  contract  entered  into 
ka  conversion  of  pejTsonal  into  real  estate,  at  the  same  time 
taking  by  descent  that  real  estate,  widi  which,  it  was  to  be^ 
presumed  firom  the  circumstances,  the  covenant  was  intended 
to  be  performed.  In  Sowden  v.  Sowden  the  difficulty  arose 
from  the  terms  of  the  settlement;  for  if  it  had  been  simpfy 
a  covenant  to  lay  out  money  in  land,  without  more,  it  would 
htre  been  precisely  the  case  of  Leckmere  v.  Leckmere.  The 
Ibuier  qftkeRotts  had  no  conception,  that  if  the  estate  had 
been  devised,  he  could  have  made  it  responsible  otherwise 
dian  as  it  was  assets  bound  by  the  covenant :  but  he  took  it, 
liuit  as  no  actual  disposition  was  made  of  the  property,  it  was 

10  be  presumed,  the  intention  was  to  perform  the  covenant. 
Could  it  be  considered  upon  that  case,  that  the  lien  was  to 
Meat  other  specialty  creditors  or  judgment  creditors  ?  It  was 
Bot  argued,  or  thought  of.  This  therefore  cannot  apply  to 
die  case  of  a  trustee  having  money  in  his  hands ;  which  he  is 
to  Iqr  out,  as  opportunity  shall  offer,  in  the  purchase  of  land. 
No  such  case  is  to  be  foimd.  Sowden  v.  Sowden  deddes  no- 
tUng  but  as  between  real  and  personal  representatives  upon 
an  intestacy.  It  is  said,  Lord  Tkurlow  decided,  that  the  at-, 
fainment  of  the  age  of  twenty-one  by  the  son  of  Thomas 
Leiekyer  was  the  time,  at  which  the  money  was  to  be  laid  out 

11  land.  The  decree  has  no  such  decision.  An  inquiry  was 
preased  for.  It  did  not  appear,  what  the  circumstances  were ; 
er  whether  there  were  personal  assets,  or  not.  Thomas  Lockyer 
voold  not  have  acted  according  to  his  trust,  if  he  had  laid  out 
die  fond  during  his  life.  According  to  the  will  it  might  have 
leai  laid  out  by  his  executors  after  his  death.  From  the 
decision  upon  the  rehearing,  that  Thomas  Lockyer  was  entitled 
to  the  house  at  Ilchester  during  his  life,  as  it  could  not  be 
ascertained,  whether  there  would  be  a  younger  son,  or  whether 
Joseph  Tolson  Lockyer  would  be  entitled,  it  is  clear,  that,  as 
kng  as  Thomas  Lockyer  lived,  there  was  no  trust  to  lay  out 
the  money  in  land.  He  acted  upon  the  idea,  that  he  was 
owner  of  the  rents  and  profits  during  his  life.  From  hb  sub- 
sequent 
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sequent  conduct  it  cannot  be  supposed^  that  he  intended  to  do 
this.  At  least  it  is  necessary,  that  the  thing  done  shall  per- 
fectly taDy  in  all  its  parts  with  that,  which  the  party  is  bounct 
to  do.  Suppose,  the  obligation  was  to  lay  out  the  money  in 
lands  in  Oxfordshire,  and  he  had  purchased  lands  in  Buckings 
'hamshire:  suppose,  he  was  bound  to  do  it  at  the  end  of  one 
year ;  and  he  did  it  at  another  time :  could  the  Court  raise  the 
^  presumption  of  an  intention  to  execute  the  trust  ?  This 
therefore  is  the  common  case  of  a  person  dying  without  assets^ 
who  has  in  his  life  laid  out  large  sums  of  money  in  real  estates* 
The  Court  has  often  lamented,  that  in  such  cases  the  real 
estate  is  not  answerable:  but  such  is  the  Law;  and  there  iff 
no  Equity  upon  the  subject.  Supposing  it  to  have  been  ft 
trust  in  Thomas  Lociryer  to  lay  out  this  money,  it  must  be 
inquired,  whether  tlifese  purchases  are  for  the  benefit  of  the 
objects  of  the  trust.  The  Court  cannot  hold  assets  to  be 
bound  in  this  way.  If  thie  purchase  is  not  expressly  for  the 
purpose  of  the  trust,  there  is  nothing,  upon  which  that 
intention  can  be  presumed;  and  then  the  only  question  is, 
whether  property  not  subject  to  a  debt  in  its  nature  shall  be 
made  so. 


Lord  Chancellor. 
The  point  for  the  Plaintiff  requires  a  much  broader  princi* 
pie,  than  they  choose  to  state.  They  only  make  their  demand 
for  the  deficiency  of  the  personal  assets :  but  their  principle 
win  go  to  all  the  purchases ;  if  they  can  trace  the  money  in  his 
hands  at  the  time.  They  must  assert  this ;  that  in  all  cases* 
where  there  is  a  trust  of  money  to  be  laid  out  in  land,  if  he 
buys  land,  that  must  be  considered  as  done  in  execution  of 
his  trust.  Then  they  must  claim  all  the  land,  he  has  purchased 
from  the  time  they  suppose  him  clothed  with  the  trust.  All 
the  money,  that  came  into  his  hands,  they  must  say,  is  the 
price  of  the  land ;  and  that  he  bought  it  in  execution  of  his 
trust* 


Attorney  General,  in  reply. 
We  have  a  right  to  consider  it  so.   I  cannot  state  any  autho- 
rity except  those,  that  have  been  mentioned :  but  there  is   no 
authority  aglunst  it.    The  general  cases  have  been,  that  when 
a  tausfee  has  mon^y  in  his  hands  upon  a  personal  trust,  and 
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lays  it  out  in  land,  you  cannot  follow  that  land,  except  under         1766. 
HBoe  very  particular  circumstances.    In  Lechmere  ▼•  Lechmere 
not  one  of  die  circumstances  occurs,  which  are  now  appre* 
fcfffidrd  to  be  necessary.    The  purchases  were  not  made  with      Phsups^ 
die  sum  of  S4,000/.  nor  with  the  other  sum  of  6000/.  but 
fidi  dSferent  sums  from  time  to  tim^,  not  iii  the  aggregate 
■iknig  up  diai  sum  of  90,000/.;  and  even  between  such  cre- 
ditors as  representatives,   between  whom  your  Lordship  has  • 
teen  in  the  habit  of  saying  there  is  no  Equity  (60),  yet  be* 
tween  aoch  parties  the  ^covenantor  shall  be  understood  to      [  ^116  ] 
iBtend  to  satisfy  his  covenant ;  if  the  act  is  one,  whereby  his 
covenant  can  be  satisfied.    Even  though  the  person  claiming 
Ae  personal  estate  does  not  stand  in  the  character  of  a  cre- 
Sbsn^  yet  it  shall  be  so  held  against  the  heir.    Lord  Kenyon^ 
Isdmity  made  the  decbion  at  the  RolU  with  great  reluctance*' 
The  prindple,  as  it  is  handed  to  us  by  the  Report,  has  notibing 
to  do  with  the  character  of  the  party :  but  the  principle  is^ 
dial  where  a  man  is  bound  to  do  an  act,  and  does  what  may 
enable  him  to  do  it,  he  shall  be  taken  to  do  that  in  perform* 
anoe  of  what  he  is  bound  to  do ;  and  that  between  representa* 
tires.     It  is  stronger  in  favor  of  a  bond  fide  creditor  than  of  a 
mere  volunteer.    When  once  a  son  attained  the  age  of  twenty- 
one,  it  is  impossible  to  deny,  that  there  was  a  son,  who  by 
bimself  or  his  representatives  could  take.    If  Thomas  Lockyer 
VIS  not  bound  to  lay  out  the  fund  during  his  life,  neither  was 
\m  executor ;  for  then  the  son  attuning  the  age  of  twenty-one 
VIS  the  only  person  interested ;  and  would  take  the  money. 
I  sgree,  I  am  bound  to  go  the  whole  length  of  saying,  I  have 
aright  to  claim  the  land(61 )  and  to  claim  all  the  rents  and 
^ofits  of  the  land ;  which  does  create  great  difficulty :  but 
diat  depends  upon  the  former  consideration;   whether  the 
principle  I  have  stated,  that  being  under  an  obHgation  he  shall 
be  talLen  to  mean  to  execute  it,  does  exist.    It  is  very  difficult 
ht  a  Court  of  Justice  to  refuse  the  construction  of  these  cases,* 
if  diey  hold  him  to  have  been  under  an  obUgation. 

(80)  See  ante,  Chitty  v.  Par--  he  went  too  far  by  this  admis- 

her.  Vol.  II,  271,  and  the  cases  sion ;  and  missed  the  point,  whe- 

there    cited,     and  EalUday  v.  ther  there  was  any  trust  to  lay 

Btdtm,  III,  210.  out  this  fond  ia  land  nntil  the 

(fSl)    See  post,  Vol.  XVII,  death  of  ThmoM  Lockyer. 
180,1;  where  Lord  JBiUofi 
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Lord  LecJtmere  was  under  an  acknowledged  engagement  by 
his  own  act.  Before  you  come  at  your  presumption^  you 
must  make  out,  that  Lockyer  felt  himself  to  be  under  that 
obligation. 

I  wish,  I  could  adopt  your  principle;  for  if  I  could  go  so 
far,  I  could  go  a  great  way  farther;  and  it  would  hot  be  unde- 
sirable to  get  to  that  point;  for  I  should  hold,  that  all  real 
estates  purchased  by  a  man  indebted  were  assets  for  the  pay- 
«ent  of  hb  simpleintract  debts.  He  is  under  a  »oral  TbL 
gation  to  pay  his  simpleKsontract  debts,  and  to  dispose  of  his 
property  so  as  that  his  creditors  may  have  access  to  it.  If  he 
purchases  land,  he  is  under  an  obligation  to  charge  that  land 
with  his  debts.  The  case  before  the  Master  of  the  RoUif 
which  you  say  was  determined  upon  great  consideration,  seema 
to  me  to  go  upon  a  very  obvious  and  clear  presumption.  The 
party  was  under  an  obligation  to  lay  out  2000^  in  a  purchase 
*  of  land.  He  lays  out  in  the  purchase  of  land  2150/.  Yoii 
will  haordly  get  a  nearer  purchase  to  the  siun  of  2000^  The 
daughter  claimed,  not  as  a  volunteer,  but  a  daughter,  who  if 
she  could  not  raise  the  presumption,  and  the  land  was  not  to 
be  held  to  have  been  purchased  in  performance  of  the  obliga- 
tion," had  a  right  as  a  creditor  to  have  the  sum  of  2000/.  raised 
out  of  the  personal  estate.  The  benefit,  that  arose  to  her  from 
fixing  the  diarge  upon  the  land  purchased,  was  perfectly  con- 
tingent. It  left  the  personal  estate  more  free.  The  ground  of 
the  determination  was,  that  he  must  be  presumed  in  making 
the  purchase  to  have  intended  to  fulfil  his  obligation.  I  can 
find  no  case,  no  authority  or  principle,  that  enables  me,  where 
th^*e  is  not  a  ground  of  presumption,  where  in  poiAt  of  fact 
I  must  be  satisfied,  the  party  did  not  mean  to  execute  the 
trust  or  conceive  himself  to  be  under  a  trust,  to  hold,  that  the 
estate,  he  purchaised^  is  subject  to  the  trust.  I  admit,  be  was 
Vnder  a  trust;  and  if  I  had  been  to  determine  upon  the  con- 
duct  of  Mr..  lAKkyer,  this  Court. would  have  taken  care,  thajt 
the  rents  and  profits  should  have  been  laid  out  in  land ;  and 
more  than  that,  would^haye, taken  care,  that  he  was  improving 
the  estate  during  the  time  he  was  to  have  the  rents  and  profiti|. 
But  it  is  dear,  he  conceived  himself  entitled  to  the  rents  imd 
profits*    He  acted  upon  it ;  taking  upon  himself  the  purchase 

of 
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especially 


presmnptlbft  in  >  oppoa**         ITM* 


Perry 


le  maoe  was  wittim  a  trme  of  the  precise  sum,  the  party  v. 

bound  to  lay  out  (62)*  Phbups. 

(62)  See  this  decision  affirmed  by  Lord  EUUm,  post,  Vol.  XVII, 
178.    LcMck  ?.  lemck,  X,  511.    JDenioH  ?.  Ddvie$,  XVIII,  499. 


MORDAUNT  r.  HUSSEY.  1798. 

^T^HE  testatrix  by  her  wiU  appointed  the  Defendant  Hussey    Testatrix  by 

her  executor;  and  gare  him  a  legacy .  will  appointed 

Afterwards  by  a  testamentary  paper,  which  was  proved  in  ^^  executor, 

die  Ecclesiastical  Court,  the  testatrix  ducted  the  residue  of  ^*  «*^®  ^^ 

\ex  personal  estate  to  be  disposed  of  according  to  private  f    ^fS^^J  •  •*• 
x^t^i        *    V  ^      rx  ©         r  terwards  by  a 

aistnictions  to  her  executor  Husseym  testaiiie*ta*r 

By  a  subsequent  codicil  she  appointed  the  Defendant  Deitne/  paper  she  di« 
to  be  one  of  her  executors.  rected  die  ve- 

The  cause  coming  on  for  farther  directions  upon  the  report  r  tto  -1  sidne 
of  the  Master  under  a  decree  to  take  the  usual  accounts,  the  ^  b^ 

Defiendant  Detmet  set  up  a  claim  on  behalf  of  hunself  and  his  ^"Po«^  ^  ' 
eo-executor  to  the  reridue;  the  testatrix  having  mven  the    ^    *"? 
I>efeDd«>t  Huuey  no  instructions  with  respect  to  il  1^2,^10  = 

him ;  and,  hav'* 
Mr.  Sutton f  for  the  next  of  Kin,  log  by  k  sub* 

Admitted,  that  a  legacy  to  one  of  two  executors  would  not  seqoeDt  codidfl 

defeat  their  right  to  a  residue  undisposed  of;  but  insisted,  that  added  another 

Ae  testamentary  paper  shewing  an  intention  to  make  a  future  «*«cntor,  died 

diqxMition  of  the  residue,  which  was  not  completed,  turned  ^**°^'**  gi^mg 

Ae  executors  into  trustees  for  the  next  of  kin.  ^.         «i.        > 

tions:  the  ex- 
Mr.  Johnson,  for  the  Defendant  Dennet.  -  ^^ 

This  case  is  distinguished  by  this  drcumstance ;  that  one  of  residue  for  the 
&e  executors  is  appointed  by  an  iifttrument  subsequent  to  that  next  of  kin.  ' 
i4adi  discovers  an  intention  to  dispose  specifically  of  the 
lesidfie.    That  purpose  might  ha^ve-been  abandoned,  when 
die  testatrix  made  the  last  codicil.    In  Betmet  v.  Batchelor, 
S  Bro.  C.C.  28 ;  ante,  Vol.  I,  63 ;  Lord  Thurlow's  language 

VoL.iy.  I  seems 


lift 
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V, 

-HUSSBT. 


atens  to  ia&kf  Aat  the  appointment  of  the  executor  aftd 
the  disposition,  that  defeats  his  daim,  must  be  by  the  same 
instrument. 

Lord  Chancellor. 

This  instnunent  is  proved  as  a  testamentary  paper*  Upon 
the  whole  disposition^  the  testatrix  has  made,  she  has  reserved 
an  ulterior  disposition  of  the  residue.  That  ulterior  dispo- 
sition being  either  not  made,  or  not  known  to  be  made,  of 
course  the  executors  can  claim  nothing  (63). 

(63)  Bishop  ofCloyne  v.  Young,  1  P.  WiU.  390.    White  v.  Evwn, 

2   VeM.  91.     Nimne  v.  JFVac&,  ante,  21 .     See  the  note,  ante» 

4  Bro.  C.  C.  239 ;  ante.  Vol.  I,  Vol.  I,  302. 
344;  II,  78.    Starkey  v.  Brooks^ 


1796. 
JPeft^lOlA. 
.JKardk  13<A. 
.  AugmU^k. 
Assignment  of 
%  mortgage 
withoi|t  the 
privity  of  the 
mortgagor : 

jiignee  ^         *' 
takes  sobject 
jto  the  account 
.between  the 
mortgagor  and 
mortgagee. 
A  settled  ac- 
count between 
attorney  and 
cUeat  opened 
upon  general 
allegations  bjr 
the  client  of 
error,  ad- 
mitted ; though 
DO  speciGo 
errors  were 
pointed  out. 


MATTHEWS  r.  WALLWYN. 

HTHOMAS  MATTHEWS,  being  tenant  for  Kfe  of  real 
estates,  applied  to  Wallwyn  Shepheard,  who  was  his  soli- 
citor, to  prociure  him  the  sum  of  2000/.  Shepheard  accord* 
ingly  procured  John  Baker  to  advance  that  sum  upon  the 
mortgage  of  the  estates,  of  which  Matthews  was  tenant  for 
life,  and  an  assignment  of  a  policy  of  *  insurance  for  20001. 
made  by  Matthews  for  his  life  in  January ,  1788.  That  mort- 
gage and  assignment,  dated  the  20th  of  May,  1788,  were 
executed  accordingly  to  Baler,  his  executors,  administrators 
and  assigns,  for  ninety-nine  years,  if  Matthews  should  so  long 
live,  subject  to  redemption ;  with  a  covenant,  that  Matthews 
would  keep  the  said  siun  of  3000/.  insiured  for  his  life. 

Baker  having  been  afterwards  paid  by  Shepheard,  Matthews 
gave  Shepheard  a  bond  for  2000/.,  dated  the  S5th  oi  March , 
1791 ;  and  by  indentures  of  the  same  date  the  mortgage  and 
the  policy  of  insiurance  were  assigned  to  Sheplieard.  In  Jieum- 
ary  1792  Shepheard  borrowed  from  Hercy  and  Co.,  banker^ 
the  stun  of  2000/.;  and  on  that  occasion  he  deposited  with 
them  the  indentures  of  the  20th  o(  May,  1788,  and  the  85th 
of  ilfarc/i,  1791,  and  the  bond  and  the  policy  of  insurance,  and 
a  note,  under  his  hand,  declaring,  that  the  said  instruments 

were 
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i«re  deposited  jw  a  teeiirity  for  that  sum  with  interest*    In 
March  1794  Herey  and  Co.  calling  for  repayment,  Shepieard 
q>pfied  to  WaUwym  and  Co.,  bankers,  to  open  an  account  widi 
him ;  requesting  them  to  lend  him  SOOOL ;  and  proposing  to 
deposit  the  deeds  and  securities  then  in  the  hands  of  fier^ 
ind  Co.   as  a  security;  and  representing,  that  it  would  be 
necessary  to  have  part  of  such  moneys  for  the  purpose  of 
redeeoHBg  them,  before  he  could  ddiver  them  to  WaUwyn 
and  Co.     They  consented  to  open  an  account  with  him,  and  to 
advance  or  give  him  credit  for  the  sum  of  ^000/.  upon  the  pro- 
posed security  and  the  farther  security  of  his  note*     On  the 
Slst  of  Marchy  1794,  they  advanced  him  the  sum  of  1000/.  for 
the  purpose  of  redeeming  the  securities ;  and  upon  the  24th  of 
Mcwch  he  deposited  all  the  said  securities  with  them ;  and 
gave  them  his  promisory  note  at  three  months  for  3000/.  and 
bterest ;  and  he  wrote  a  note  declaring  the  purpose  of  the 
deposit.     Afterwards,  before  the  244;h  otJune,  1794,  he  drew 
upon  them  to  the  amount  of  1431/.  98.  M.  exclusive  of  the 
1000/.  originally  advanced.     They  teoeived  upon  his  account 
only  600A;  and  upon  the  S4th  of  June,  1794,  when  his  note 
became  due,  the  balance  due  to  Walhoyn  and  Co.  was  \856L 
lis,  6d.     In  Jimuary  1795,  Shepheiurd  became  a  bankrupt* 
By  indentures,  dated  the  29th  oi  September^  1797,  executed 
m  pursuance  <^  a  decree  made  at  the  Rolls  upcm  the  14ti^  of 
June^  1797,  upon  a  biH  filed  by  WaUwyn  and  Co.  in  December 

1794,  the  assignees  of  Shepheard  assigned  all  the  said  secu- 
rities to  the  Plaintifis  in  that  cause.  MuUhews  was  made  a 
Delendant  in  that  suit :  but  *  before  the  hearing  the  Plaintifis 
had  die  bill  as  againf^t  him  dismissed  with  costs. 

Shepheard  as  the  attorney  and  solicitor  of  Mgithews  was  in 
the  habit  of  receiving  and  paying  large  sums  of  money  Upon 
his  account ;  and  the  premiums  upon  the  policy  of  insurance 
were  paid  by  liim,  and  charged  in  account  with  Matthews. 
Upon  the  bankruptcy  of  Shepheard^  WaUwyn  and  Co.  paid 
one  premium  upon  that  policy,  which  became  due  in  January 

1795.  By  an  accoimt  settled  and  signed  by  Matthews  and 
Shepheard  upon  the  11th  of  October,  1794,  a  balance  of  4400/. 
appeared  due  to  Shepheard.  Matthews  had  no  notice  of 
Shepheard'^  transactions  with  Hercy  and  Co.  and  WaUwyn 
and  Co.  4IS  to  the  securities  assigned  to  him  by  Matthews^  tiU 
<ht  bin  was  filed  against  him  in  December  1794. 

IS 


179&. 


Matthbwb 
Wallwyk. 
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[•121] 


This  bill  was  filed  hy  Matthews  against  WaUwyn  and  Co.  and 
against  the  assignees  of  Shepheard,  who  was  dead ;  praying 
that  the  assignees  of  Shepheard  may  be  decreed  to  come  to  a 
&ir  settlement  of  accounts  depending  between  the  Plaintiff  and 
Shepheard;  and  that  the  Plaintiff  may  be  at  liberty  to  redeem 
the  mortgaged  premises,  if  any  thing  shall  appear  to  be  due 
from  him  upon  the  settlement  of  accounts  in  respect  of  the 
sdid  mortgage;  and  that  the  Defendants  WaUwyn  and  Co. 
may  re-convey  and  re-assign  to  the  Plaintiff  the  mortgaged 
premises,  and  deliver  up  the  said  securities  to  be  cancelled  • 
and  that  they  may  be  restrained  by  injunction  from  proceeding 
at  law:  the  Plaintiff  offering  to  pay  what,  if  anything,  shall 
appear  to  be  due  from  him  upon  the  aforesaid  settlement  of 
accounts  on  account  of  the  said  mortgage. 

The  bill  charged,  that  the  Plaintiff  having  been  informed 
by  some  of  Shepheard^a  friends,  that  he  was  in  an  embarrassed 
situation,  but  that  if  the  Plaintiff  would  give  him  a  security 
for  the  balance  then  due  to  him,  it  would  be  of  infinite  sendee 
to  him  in  enabling  him  to  settle  with  his  creditors,  and  the 
Plaintiff  being  willing  to  assist  Shepheard,  and  imagining  him- 
self to  be  more  in  debt  to  him  than  he  really  was,  promised 
to  do  so,  when  the  account  should  be  properly  made  out  and 
settled.  In  a  few  hours  Shepheard  produced  an  account,  and 
requested  the  Plaintiff  to  sign  it ;  and  the  Plaintiff  did  siga 
it  at  his  earnest  soUcitation,  and  upon  his  agreeing  to  permit 
the  Plaintiff  to  take  it  into  the  country  for  the  purpose  of 
examining  it  and  making  such  alterations,  •as  should  be 
proper.  The  Plaintiff  has  since  discovered,  that  Shepheard 
previous  thereto  had  received  for  the  Plaintiff's  use  divera 
sums  of  money,  for  which  he  had  not  given  the  Plaintiff  credit 
in  the  account;  and  that  if  such  sums  together  with  several 
sums  received  by  him  since  signing  the  account  were  deducted^ 
a  considerable  balance  would  be  due  to  the  Plaintiff;  especially 
as  he  has  also  discovered,  that  several  sums,  with  which  ^e 
was  charged  in  ike  account,  as  having  been  paid  by  Shep^ 
heard,  were  not  paid  by  him* 


The  Defendants  WaUwyn  and  Co.  by  their  answer  sub- 
mitted, that  Shepheard  bemg  the  Plaintiff's  attorney  way 
sufficient  notice  to  him ;  and  that  they  are  entitled  to  a  specific 
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Ben  upon  the  mortgaged  premises  and  securities  in  respect  of 
die  sum  of  1856^  13s.  Sd.,  the  balance  due  to  them  from 
S^epkeard  upon  the  24th  of  June,  1794;  whether  the  said  sum 
of  20001.  was  or  was  not  due  fit>m  the  Plaintiff  to  Shepheard, 
when  die  Defendants  advanced  the  said  20001.  upon  the  said 
•ecurities;  or  whether  the  same  was  or  was  not  afterwards 
ntisfied  or  pud  to  Shepheard  by  the  Plaintiff,  or  by  reason 
of  monies  received  by  Shepheard  upon  his  account;  and  that 
fliey  ought  not  to  be  restrained  from  proceeding  by  ejectment 
to  recover  possession* 

The  assignees  of  Shepheard  by  their  answer  submitted  to 
account. 

The  cause  was  heard  upon  bill  and  answer.  When  it  was 
first  opened,  the  Lard  Chancellor  directed  it  to  stand  over, 
duit  it  might  be  formally  argued ;  considering  the  point  to  be 
new,  and  of  great  importance,  as  it  might  affect  the  general 
credit  of  mortgages. 


1798. 


Matthews 

V. 

Wallwyn. 


SoReitor  Genercd  and  Mr.  Richards,  for  the  Plaintiff. 
It  is  a  settled  principle,  that  the  assignee  of  a  mortgage 
ein  be  in  no  better  situation  than  the  mortgagee.     Upon 
iiqiury  as  to  the  practice  in  the  Master's  office  it  appears, 
diat  in  the  account  between  the  mortgagor  and  mortgagee  the 
Master  takes  into  consideration,  what  is  the  real  debt ;  and  if 
die  mortgagee  has  received  money  collaterally,  the  mortgagor 
thall  have  credit  for  it.     According  to  a  manuscript  note  of 
Lmm  V.  St.  John  Lord  Thurlow  expressed  a  strong  opinion 
upon  this  point  against  the  mortgagor;   though  it  does  not 
amount  to  a  decision.     An  account  was  directed  of  what  was 
doe  at  the  time  of  the  mortgage,  what  was  due  at  *  the  time 
of  the  assignment,  and  what  remained  due  (64).     Consider 
the  case  of  a  West  India  mortgage.     Payments  on  that  ac- 
count are  usually  made  by  bills  upon  this  country  at  long 
dates  and  by  instalments.     It  is  not  the  practice  upon  the 
receipt  of  each  bill  to  indorse  that  upon  the  mortgage  deed. 
There  is  a  dealing  between  the  mortgagor  and  mortgagee ;  in 
consequence  of  which  the  debt  is  much  reduced :  it  is  always 
considered,  that  the  account  is  to  be  taken  upon  the  foot  of 
the  transactions  between  the  parties.     There  is  no  case  to  be 

found 
.  (61)  See  this  case  and  tbo  Gual  dccisioD  of  it  particularly  stated 
in  tbo  jodgmeDt. 
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found  til  terminis  like  this:  but  it  is  impossible  upoft  i^inoij^e' 
not  to  see,  that  the  assignee  is  affected  by  all  the  Equity,  that 
affects  the  mortgagee.  It  must  be  known,  that  the  mortgage 
is  only  a  security  for  a  debt  It  has  never  been  doubted,  that 
the  assignee  has  no  right  to'  caU  upon  the  mortgagor  for  in- 
terest, which  he  has  paid  to  the  mortgagee.  The  mortgagor 
may  in  the  account  with  the  assignee  take  advantage  of  pay- 
ments of  interest  to  the  mortgagee,  though  the  assignee  has 
no  notice.  In  1  Eq.  Ca.  Ab.  328,  tit.  Mortgage,  it  is  laid 
down,  that  if  a  mortgagee  in  possession  assigns  without  the 
assent  of  the  mortgagor  to  an  insolvent  person,  the  mortgagee 
is  bound  to  answer  the  profits  both  before  and  after  the 
assignment.  The  Qwere  there  proves  th^  principle  of  the 
case.  In  the  same  book  it  is  held,  that  if  a  mortgagee  assigns, 
he  must  be  a  party  to  a  bill  of  redemption ;  that  he  may  ae* 
count  for  the  profits,  he  has  received.  Thp.t  shews,  he  has 
not  discharged  himself  from  all  connection  with  the  mortgagor 
by  assigning  the  mortgage.  There  is  another  case  to  shew, 
that  an  accoimt  between  the  mortgagee  and  the  assignee  will 
not  conclude  the  mortgagor;  but  there  must  be  an  inquiry, 
what  was  due  at  the  time  of  the  assignment.  The  assignee 
therefore  is  to  be  bound  by  the  receipts  and  payments,  and 
by  the  Equity  of  the  mortgagor. 

In  this  case  a  similar  course  to  that  adopted  in  Lutm  ▼« 
St  John  ought  to  be  taken.  An  account  must  be  directed  of 
what  was  due  to  Shepheard  at  the  time  of  the  assignment  to 
him;  and  what  was  due  at  the  time  the  Plaintiff  had  first 
notice  of  the  assignments,  Shepheard  made;  which  was  by 
the  bill  filed  in  1794.  The  Plamtiff  was  dealing  with  Shep^ 
heard,  under  the  idea,  that  he  was  the  person,  who  had  a 
right  to  call  for  what  was  due  upon  the  mortgage.  He  was 
the  confidential  attorney  of  the  Plaintiff.  The  assignment  to 
the  Defendants  was  merely  equitable,  by  a  deposit  of  the 
securities.  *  Will  the  mere  circumstance  of  their  having  now 
got  the  legal  estate  give  them  a  right  to  have  the  Mortgage* 
money  paid  over  again  ?  It  was  by  their  fault,  in  neglecting 
to  give  the  Plaintiff  notice,  that  Shepheard  i*eceived  payments 
on  his  account.  A  singular  case  may  arise,  if  the  Plaintiff  is 
not  right.  If  the  Defendants  had  applied  upoii  the  bond» 
which  was  also  deposited  with  them  by  Shepheard,  they  must 

have 
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hwre  been  affected  by  all  the  Equity^  that  bound  him:  then 
h  would  be  extraordinary^  where  both  securities  are  for  the 
aaie  thin^^  and  the  mortgage  ia  considered  only  as  a  collateral 
aeenrily^  that  the  principal  instrument,  the  bond,  shall  not 
atail  the  Defendants  at  all,  or  at  least  not  for  more  than  what 
is  jttitfy  due,  but  if  he  chooses  to  resort  to  the  other  security^ ' 
he  shall  be  entitled  to  recover  the  whde«  The  incpnyenience 
vonld  be  very  great.  Suppose,  the  mortgagee  lives  at  a  dis- 
ttKBce:  it  cannot  be  imputed  to  the  mortgagor  as  laches,  that 
he  does  not  see  the  indorsement  made  upon  the  deed.  There 
would  be  no  way  of  securing  himself  firom  paying  over  again 
bat  by  i>aying  the  whole  at  once.  No  man  is  obliged  to  gi?e. 
a  receipt;  and  in  tithe  cases  particnlarly  receipts  are  not  given 
from  an  apprehension  of  creating  evidence.  This  case  is  not. 
like  that  of  a  purchaser  for  valuable  eonsideration  without 
aodee>.  taking  the  legal  estate;  for  the  nature  of  the  thing. 
it  is.a  securitjr  for  money. 


ISf 
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Mr.  Manifield  and  Mr.  Bmsie,  for  the  I>efendantB 
WaUyvm  and  Co. 
There  is  no  doubt,  if  a  bond  or  covenant  is  assigned,  it  ia 
Msigned  subject  to  all  the  Equity  between  the  original  obUgor 
•r  covenantor  and  the  obligee  or  covenantee.  There  is  a 
great , difference  between  an  instrument  in  its  nature  assigut 
aUe,  and  conveying  the  estate  at  law,  and  an  instrument  not 
Bi  its  nature  assignable.  A  mortgage  conveys  a  legal  right. 
The  assignee  has  nothing  to  do  with  the  Equities  between 
the  inortgagor  and  mortgagee.  The  deed  being  left  in  Ae 
kands  of  the  assignee  without  indorsement  is  evidence  to  all 
Ae  world,  that  the  mortgage-money  is  still  due.  Many  cases 
are  to  be  found,  that  leaving  deeds  in  the  possession  of  a  per-- 
scm,  shewing  a  title  in  that  person  to  the  estate,  is  considered 
as  a  case  of  fraud.  In  Tourle  v.  Rand,  2  Bro.  C.  C.  650. 
I^rd  ThurUw  certainly  shook  that  doctrine ;  which  however 
was  laid  down  as  clear  in  Equity  by  Lord  Chief  Justice 
WiUtM  :  but  it  has  never  been  imputed  as  laches,  that  a  per* 
son  taking  £urly  the  legal  estate  for  valuable  consideration  has 
^not  gone  to  inquire  into  the  account  as  to  the  principal 
money  between  the  mortgagor  and  mortgagee :  as  to  the  ac* 
count  of  interest  no  ox)e  will  ever  44^ance  more,  than  the 

principal 
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primsqpal  without  odniniinioation  with  the  mortgagor.    The: 
an%tiee  will  take  care,  that  no  interest  shall  be  paid  to  tfae^ 
mortgagee  after  the  assignment.    Why  did  the  hiort;gagor 
suffer  his  deedi  to  remain  with  the  Defendants ?    Itwaa«hia. 
boches.  >  .He  might  hare  ?fimnd  Ott€  from  Skeph00urlf- "whesre . 
hia  deeds  were.    Having' {Mdd  all  the  imoney-dile  li^ou|^ttQ;; 
have  had  them  ddivertd  to  him.    A  mortgagor  may  always.', 
be  secure  by  indorsing  upon  the  deed,  if  he  pays  part»  and 
by  taking  up  the  deedif  he  pays  the  whole.    As  to  the  caaea 
cited  from  Equity  Cases  Abridged,  certainly  the  Court  wiUl 
not  peimit  the  mort^gagee  to  iqjure  the  mortgagor  by  taking' 
the  legal  possessbn,  and  transferring-  it  to  an  insolvent  pet- 
son.   It  is  truly  said,  that  then  the  mortgagee  is  a  trustee  of. 
the  profits;  the  other  case,  that  the  mortgagor  shall  not  be 
concluded  by  an  aoeount  between  the  mortgagee  and  assignof^- 
I  conclude,  rdated  to  some  computation  of  mterest;  and  it^ 
rather  supposes  the  mortgagee  to  be  in  possession*    It  wodld; 
have  been  very  simple  and  easy  to  have  said  as  to  the  ques* ' 
tion,  how  the  account  was  to  be  taken,  that  the  assignee 
should  be  accountable  just  as  the  mortgagee  was.    Where  it 
is  a  simple  transaction  between  a  mortgagee  and  a  person,  to 
whom  he  owes  money,  it  ia  never  necessary  for  the  mort^jagor 
to  join.    The. Defendants  had  no  notice,  that  Shepheard  waa 
the  Plaintiff's  attorney. 


Attorney  General,  for  the  Defendants  the  assignees  of 
Shepheard, 
Cited  Damson  v.  Dawson,  I  Atlu  1;  Taylor  v.  HayUm^ 
fiBro.  C.  C.  310,  and  Johnsons.  Curtis,  S  Bro.  C.  C.  266,  aa 
antiborities,  that  a  settled  account  even  with  the  expressioa 
^*  errors  excepted,"  cannot  be  opened,  unless  specific  errora 
aie  pointed  oiit* 


SoUciior  General^  in  reply. 
If  this  point  had  not  been  always  considered  dear  in  &vour 
of  the  mortgagor,  it  must  have  come  on  upon  the  question  of 
nodce.  The  decree  at  the  Rolls,  the  Plaintiff  being  no  party 
to  the  suit,  cannot  affect  him.  The  case  of  a  mortgagee  in 
poBsession,  which  has  been  frequently  decided,  and  is  the  case 
most  likely  (o  happen,  decides  this  question.    The  only  difr 

ference 
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fcteace  i%  tbatirfiere  the  mortgagee  has  Iteen  ia posaessioii^ 
tbae  must  be  an  account  of  the  rente  and  profits :  but  if  be- ' 
baa  not  been,  in  posseMton,  then  it  is  equally  clear  there  is  as. 
wbtoant  of  debtor  and  cieditor  to  be  taken.    The  assigneeihasi 
dlM9«  nideey  tihdt  hetakas  an.  assignment  of  a^  matter  of 
ilboitai;  sand  tiierdbva  lt-1*^  due  ftom  him  to  see  to  the  ao^. 
e&mUL'  It  is  ncrt  tte  pMitiee  to  take  an  assignment  withoiit  th». 
idsiftgagor's  bang  a  {lartjrf  unless  he  cannot  be  got  at;. and 
tea'  it  is  incambent  n{N>n  the  assignee  to  take  all  meana  of  ^ 
imfmf );  and  there  is  always  a  coTonant  upon  the  part  of  ih». 
mortgagee,  that  the  sum  stated  in  the  assignment  is  due  upon 
the  miHrtgage.    The  mortgagor  hair-  no  right  to  insist  upon  an 
iadoraeBient  on  the  deed :  on  the  contrary  the  mortgagee  maif 
tike  even  die  whole  money,  and  refiise  to  execute  an  assign-^. 
■feM^  tm  his  (Counsel  improve  it    An  action  may  be  brought^ 
i^ois  Ae  bond,  even  after  the  mortgage  is  assigned.    Can  the  ^ 
Mfftiite  of  die  mortgage  have  the  benefit  c£  that,  whidi  is  part  ^ 
of  the  security,  though  the  assignee  of  the  bond,  part  of  the^^ 
anne  security,  cotJd  not?    Particular  notice  is  not  necessary  ^ 
because  a  mortgage  is  always  considered^  as  a  case  of  notice^' 
tkat  there  b  an  account,  debtor  and  creditor,  to  be  taken:  else « 
&e  question  must  often  have  been  before  the  Court  as  a  ques>^ 
tion  of  notice. 


I'TW^ 


The  Lard  Chancellor  during  the  argument  made  the  fol- 
lowing  observations:  '  '^' 

As  to  the  question  upon  the  account,  admitting,  that  a 
settled  account  is  not  to  be  opened,  unless  spec^  errors  ate. 
pooited  out,  vrill  this  Court  permit  an  account  to  stand,  wb^re 
opon  the  face  of  the  account  the  attorney  admits,  that  he  baa 
sot  given  credit,  and  produced  that  state  of  his  affairs,  tiiat 
the  dient  was  entitled  to  have?  It  is  the  business  of  the 
ittomey  to  keep  his  client*8  accounts. 

Upon  tiie  other  point,  the  mortgagee  may  convey  the  estate, 
the  land  vested  in  him^  without  the  privity  of  the  mortgagor : 
lie  cannot  charge  more  money :  he  cannot  increase  the  prin* 
opal:  he  cannot  make  the  interest  principal.  If  eitiier  tiie 
bond  or  the  covenant  was  ]^ut  in  suit,  no  doubt^  all  m<mey  paid 
bytiie  mc^gagor  would  be  set  off.  It  struck  me  at  firsts  that 
itwasi  qitite  differ^t  firom  the  ease  of.thebondi  fi^r;  dial  ia 

not 
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vn^  WitH  regard  to  the  case,  that  was  quoted,  I  believe,  that 

from  the  circumstances  of  the  first  order,  that  was  made,  there 
■ngfat  have  been  some  doubt  expressed  at  the  time  upon  the 
point  The  bill  was  filed  by  lAsnn  and  others,  assignees  of 
Lodge,  a  bankrupt,  *  against  St.  John.  According  to  the  state 
of  the  case,  I  hkve  had.  Lodge  made  a  mortgage  to  PUman; 
Who  being  indebted  to  Si.  John  made  ftn  assignment  to  him 
tat  a  sum  less  in  fact  than  the  sum  due  upon  the  mortgage. 
It  was  stamped  and  mgned;  but  not  sealed.  Lodge  and 
PUman  both  became  bankrupts.  The  bill  was  filed ;  iiHsist^ 
ing,'  diat  nothing  was  due  upon  the  account  between  their 
estates.  The  Defendant  St.  John  insisted,  that  the  Plaintiffs 
must  redeem  him;  who  was  a  fair  mortgagee;  and  had  no- 
diing  to  do  with  the  account.  Lord  Thuthw  in  the  decree 
gave  special  directions  to  the  Master  to  inquire,  what  was  due 
at  the  time  of  the  mortgage,  what  was  due  at  the  time  of  the 
assignment,  and  what  remained  due;  saving  the  point,  how  far 
St.  John  would  be  aflfected,  till  after  the  report  upon  that 
social  direction.  It  came  on  upon  the  report  before  the 
Isorde  Commissioners:  the  Master  having  reported,  that  Pit^ 
man  was  indebted  to  Lodge  in  7000/,  By  the  order  made 
upon  that  report  it  was  declared,  that  the  assignments,  dated 

the  I3th  of  February  1755  and May  1776,  made  by 

IHiman  to  the  Defendants  St.  John  and  MuUman  are  to  be 
deemed  mill  and  void  against  the  estate  oi  Lodge,  the  bank- 
rupt, and  are  to  be  delivered  up  by  the  Defendants  St.  John 
«nd  Muilman  to  the  Plaintiff,  the  surviving  assignee  of  Lodge^ 
to  be  cancelled ;  that  all  deeds  and  writings  relating  to  the 
estate  of  Lodge  be  delivered  up  upon  oath;  and  that  the 
Defendants  join  in  reconveying  the  estate.    The  final  result 
therefore  was,  that,   nothing  being  due  upon  the  original 
mortgage,  the  two  assignees  of  it  took  no  benefit  by  the 
assignments.    Theiefore  that  ease  is  a  direct  authority  in 
favor  of  Matthews. 
As  between         "^^  cases  decided,  and  long  decided,  in  Precedents  in 
qiortgagee  and  Chancery  and  Vernon  seem  also  to  bear  very  much  upon  it ; 
persons  claim*  where  it  was  made  a  question,  now  perfectly  settied,  that,  as 
ing  under  him,  between 

withoat  the 

privity  of  the  mortgagor  they  cannot  add  to  what  is  due,  settle  the  ac- 
count, or  torn  interest  into  principal. 
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between  the  mortgagee  and  the  persons  dahning  under  hint, 

without  the  privity  of  the  mortgagor  they  cannot  add  to  what 

is  due,  setde  the  account,  or  turn  interest  into  principal.    The 

Biortgagee  having  been  in  possession,  the  assignee  is  bcmnd  U> 

settle  the  account  of  the  renta  and  profits  received  by  the 

mortgagee,  from  whom  he  takes  the  assignment    Considering 

the  general  pYindples,  upon  which  this  Court  acts  with  i^gaid 

to  mor^^ages,  I  have  no^  difficulty  in  deciding  the  point.    It  ifr 

true  Aere  is  a  legal  estate  or  term :  but  it  must  be  apparent 

upon  the  &ice  of  the  title,  that  it  is  not  an  absolute  conveyance- 

ef  die  term  or  legal  estate,  but  as  a  security  for  *a  debt ; 

and  the  real  transaction  is  an  assignment  of  a  debt  from 

A.toS.:  that  debt  collateraUy  secured  by  a  charge  upon  a 

teal  estate.    The  debt  therefore  is  the  principal  thing;  and  it 

is  obvious,  that  if  an  action  was  brought  upon  the  bond  in 

ihe  name  of  the  mortgagee,  as  it  must  be,  ihe  mortgagor  shall 

pay  no  more  than  what  is  really  due  upon  the  bond :  if  an 

ictioii  of  covoiant  was  brought  by  the  covenantee,  the  account 

noat  be  settled  in  that  action.    In  this  Coujrt  the  condition- 

of  the  assignee  cannot  be  better  than  it  would  be  at  Law  in 

my  mode,  he  could  take  to  recover  what  was  due .  upon  the 

mignment. 

Tlierefore  the  Plaintiff  must  .be  at  liberty  to  redeem  upon 
payment  of  what  the  Master  shall  find  due  upon  the  original 
iBor^age  firom  him  to  Shepheard.  I  wiU  direct  the  account 
exairdy  in  the  same  way,  as  Lord  Thurlaw  made  the  direction* 
m  die  lease  I  have  cited:  an  account  of  what  was  due  at  the 
tiikie  of  lite  mortgage,  what  was  due  at  the  time  of  the  as- 
ngmnenty  and  what  remains  due. 

The  account  in  that  case  was,  I  apprehend,  changed  by. 
transactions  subsequent  to  the  mortgage:  however  I  do  not 
know  that  (66). 

(66)  Witiiam  v.  Sarrell,  post,  389.   Buck,  303^ 


196^ 


19W. 


Matthj^ICS 
Wallwth. 


C  •129] 


1^  CASES  IN  OIANC^RY. 


'JifcTSi*.         ,  WHISTLER  r.  NEWMAN. 

^Meltd^    gY  a  setdement,  dated  the  19th  of  Jir/y,  1780,  previous  to 

^^ „«.u^^  the  marriage  of  John  Whisiler  and  Deborah  Williams^  it 

upon  marriage  ^ 

of  stock  the  ^^  declared^  diat  the  sum  of  ISOQL  3|  per  cent.  Bank  An- 
propertj  of  nuities,  Jihe  {Hroperty  of  Deborah  Willicfms,  which  had  been 
the  wife,  in  trimtferred  to  James  MMment  and  Spencer  Newmamy  should 
tmst  from  time  ^t^id*  remain,  aad  be,  in. the  names  of  them,  the  said  James 
to  time  to  re-  j^Q/i^^n^^  mid  Spencer  Newman ;  and.  that  thej  and  the  sur- 

"indt  «t  ^'^  "^  '^  '^^  ««^*°'^  "^  administrators  of  «A 

them  int  '^^^^  shoidd  stand  possessed  of  the  same  to,  for,  and  upon, 

the  hands  of  ^^  seveml  trusts,  intents,  and  purposes,  and  subject  to  the 

the  wife  for  proviaoes,  limitations,  fuid  agreements,  thereinafter  mentioned 

her    p  ^  .^  ^  ^i|d  dedared  oonoeming  the  same:  that  isto  say;  *jn  trust  to 

B<>1®  and  for  the  said  De^ah,  her  executors  and  admknstratorsy 

and  separate  ,^^  ^y^  marriage  ^  and  from  and  immed^tely  after  the  solem- 

. '       .  niaation  diereoi^  then  in  trust,  diat  tbey,  the  said  MaUbnent 

ceipt  to  be  a  ,  t 

discharire'         andJV^tWftaii,  and  the  survivor  of  them,  should  firom  time  to 

after  her  de-  ^^  receive  and  take  the  interest,  cUvidends,  and  profits, 

cease,  if  the  tfiereof^  and  of  every  part  thereof  -as  the  same  should  be- 

hasband  come  due  and  payable,   and  pay  the  same  and  every  part 

should  sar^  tfieroof  into  the  hands  of  her,  Deborah  Whistler,  for  and 

Vive,  for  him  ^nrfng  Jier  natural  life,  for  her  own  sol^  separate,  personal, 

.        ,'    ,       and  peculiar,  use;  so  that  the  same  should  not  be  subject  or 
after  the  de-    ,.  ,,  ,      ,  ,  ,.        .  .        .  ,«. 

of  the     '^^'^^^  ^  ^®  debts,  engagements,  dispo»tion,  intermeddung, 

survivor  to  ^  eontrol,  of  the  said  John  Whietler  during  her  then  intended 

transfer  the  eoverture  by  or  widi  the.  said  John  Whistler;  but  that  the 

principal  receipt  alone  of  the  said  Deborah  Whistler  should  notwiUi- 

amoog  the  standing  her  coverture  be  a  sufficient  discharge  for  the  same ; 

children  ac-  ^^^  ^^  and  after  the  decease  of  the  said  Deborah,  in  ease 

.  ^  she  should  happen  to  die  in  the  life-time  of  her  intended  his»* 

appointment  _  . 

bv  will'  in  d  -  ^*"">  ^^^^  ^  trust  to  permit  and  suffer  the  said  John  Whistler 

fault  thereof  ^^  have,  receive,  and  take,  the  interest,  dividends,  and  profits, 
equally ;  if  no  thereof  and  of  every  part,  as  the  same  should  become  due  and 
children,  ac-  payable, 

cording  to  her  appointment  by  will.  The  trastees  with  the  privity  of  the 
wife  sold  the  stock ;  and  paid  the  money  to  the  hasband,  taking  his  bond 
of  indemnity:  he  died  insolvent.  Upon  the  bill  of  the  widow  and  chil- 
dren the  fond,  having  been  replaced  by  the  trustees,  was  transferred  to 
the  Accountant  General  upon  the  trusts  of  the  settlement ;  the  trustees  to 
pay  the  dividends  to  the  widow  from  the  death  of  the  hasband ;  with  costs. 


CASES  m  CClANCfiRT. 
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yujMe,  for  lii^  own  proper  use  and  benefit  for  His  natural 
life;   and  after  tbe  several  deceases   of  John  Whistler  and 
Deborah  Whisiler  and  of  the  survivor  then  in  trust  to  pay, 
assigii,  tcansfer,  and  dispose  of  the  said  principal  sum  of 
1200/.  Bank  Annuities  unto  and  among  all  and  every  the  child 
and  children  of  the  marriage,  or  to  such  one  or  more  of  them 
in  such  parts  and  proportions,  manner  and  form,  and  at  such 
times,  respectively,  as  Deborah  Whistler  at  any  time  or  times 
hereaftei'  notwkhatanding  her  covertine,  or  whether  she  should 
be  tiien  covert  or  aole,  by  her  last  will  and  testament  in  writing, 
er  any  writing  purporting  to  be  or  in  the  nature  of  her  last 
w3t  l^her  to  be  duly  executed  in  the  presence  of  two  or 
BHre  credible  witnesses,  should  direct,  fimit,  or  appoint;  and 
k  defiudt  of  such  direction,  Umitation,  or  appointment,  then  in 
trust  to  ]>ay,  assign,  transfer,  and  dispose  of,  the  said  prmcipal 
sum  of  ISOO/L  Bank  Annuities  unto  and  among  all  and  every 
die  children  equally;  and  if  but  one,  to  that  one,  his  or  her 
cieentors  and  adndnistrators ;  to  be  paid  to  the  s<ms  at  the 
age  of  twenty-one,  to  the  daughters  at  the  age  of  twenty-one 
ermarriaget  and  in  case  there  should  be  no  children  of  the 
marriage,  or  all  shotdd  die  in  the  life  of  tiie  survivor  of  their 
parents,  before  their  shares  should  become  vested  and  payable, 
without  issue,  in  trust  to  pay,  assign,  transfer,  and  dispose  of, 
the  said  prmcipal  sum  of  12001.  Bank  Annuities  to  ^duch 
person  or  persons,  and  in  such  manner  and  form  and  at  sfuch 
time  or  times  and  for  such  uses,  intents,  atid  purposes,  as 
D^wrah  Whistler  at  any  time  or  times,  tiotwithstandkig  her 
coverture,  or  whether  she  should  be  then  covert  or  sole,  by 
her  last  wiU  and  testament  in  writmg,  or  any  writing,  purport- 
ing to  be  or  in  the  nature  of  her  last  will,  to  be  duly  executed 
IB  the  presence  of  two  or  more  credible  witnesses,  should  be- 
qneath,  direct,  limit,  order,   and  appoint ;   and  in  default  of 
sudi  bequest,   Hnntation,  order,  or  appointment,   and  as  to 
such  part,  whereof  ahe  should  make  no  such  bequest,  limi- 
tation, order,  or  appointment,  in  trust  to  pay,  assign,  transfer, 
and  dispose  of,  the  said  principal  sum  of  12001.  Bank  An- 
nuities unto  her  executors  or  administrators ;  and  to  and  for 
no  other  use,  trust,  intent,  or  purpose,  whatsoever. 

The  marriage  took  place;  and  in  1782  the  trustees  sold  out 
tiie  12001.  Bank  Annuities ;  and  paid  the  mcmey  produced  by 

the 
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the  sale  tlOuTcJm  Whistlers  Maiih^ent,  the  trustee,  was  tunde 
to  Whistler^  and  at  the  time  this  transaction  took  pUice  wqs 
one  of  lus  creditors.  In  1791  John  Whistler  died  insolvent; 
leaving  his  wife  and  six  children  by  her  surviving.  About 
a  year  after  the  death  of  Whistler  the  trustees  replaced  the 
stock  by  purchasing  1200^  3  per  cent.  Bank  Annuities:  the 
stock,  in  which  the  trust  fund  was  fiMrmerly  invested,  having 
been  reduced. 

The  bill  was  filed  by  the  widow  and  children  against  JVeimmni 
and  against  the  executors  of  Maidmeni^  deceased ;  praying, 
that  the  Defendants  may  pay  to  the  Plaintiff  Deborah  Whisi^ 
ler  the  amount  of  the  dividends  upon  the  12002.  Bank  Ai>- 
nuities  from  the  time  the  trustees  had  transferred  the  same; 
and  that  the  1200/.  Bank  Annuities  purchased  by  the  said 
trustees  to  replace  the  said  trust  Annuities  may  be  transferred 
to  the  Accountant  General  upon  the  trusts  of  the  setdement. 
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The  Defendants  by  their  answer  stated,  that  the  trustees 
had  sold  out  the  stock,  and  paid  the  money  to  John  Whistler, 
upon  the  importunity  and  request  of  him  and  his  wife,  but 
more  particularly  of  the  said  Deborah  Whistler^  to  the  end 
and  with  the  expectation,  that  the  produce  thereof  being  em- 
ployed hjJohn  Whistler  in  his  trade  might  be  increased  for 
the  general  benefit  of  John  and  Deborah  Whistler  and  their 
children.  The  trustees  took  a  bond  of  *  indemnity  from  John 
Whistler  f  to  which  his  wife  was  a  subscribing  witness ;  and 
upon  replacing  the  stock  in  1791,  the  Defendant  ^etomoM  took 
a  bond  of  indemnity  from  Maidment.  Since  the  repurchase 
the  dividends  had  not  been  paid  to  any  one. 

The  Defendants  admitted,  that  they  had  refiised  to  pay  to 
the  Plaintiff  D^ioroA  Whistler  the  dividends  accrued  between 
the  time  of  selling  out  the  stock  and  the  repurchase;  and  they 
submitted,  that  she  is  not  entitled  to  call  for  them;  the  stock 
having  been  sold  t>ut  at  her  instance  and  request,  and  with 
her  privity,  consent,  and  direction ;  which  she  was  competent 
to  give;  the  said  dividends  being  settled  to  her  separate  nse,; 
and  as  to  the  dividends  accrued  since  the  repurchasot  they 
were  claimed  by  the  Defendants,  the  executors  of  Maidmemi, 
during  the  life  of  Deborah  Whistler,  to  reimburse  his  estate 
for  what  he  had  paid  and  wu»  liable  to  ^y  on  account  of 
thf  repurchase. 


CASES  IN  CliANCERV. 

The  only  evidence  in  the  cause  was  the  deposliion  of  the 
attorney;  who  prepared  the  bond  of  indemnity  from  John 
WKsiler  to  the  trustees.  The  deponent  and  Deborah  Whistler 
were  the  two  subscribing  witnesses  to  the  bond.  His  evidence 
went  to  her  importunity  and  request  to  the  trustees. 

Mr.  Mansfield  and  Mr.  Johnson,  for  the  Plaintiffs. 

If  the  whole  of  thia  defence  was  proved,  it  b  no  answer  to 
die  biflL  This  case  is  totaDy  unlike  the  cases  upon  an  assign-* 
most  made  by  the  wife  for  valuable  consideration.  They  have 
gone  the  length  of  establishing,  that  a  fSme  covert  shall  be 
conddered  as  a  fime  sole  as  to  her  separate  property.  Even 
those  cases  are  received  by  the  Court  with  great  jealousy; 
and  the  Master  of  the  Rolls  in  some  degree  put  a  stop  to 
diem  in  a  late  case  of  Sochett  v.  Wray,  4  Bro.  C  C.  483 ; 
where  diough  the  wife  consented  in  Court,  as  her  power  was 
only  to  dispose  by  will,  the  Master  of  the  Rolls  would  not  let 
die  money  go.  There  is  no  case  proving,  that  the  wife  can 
bind  the  property,  unless  it  clearly  appears  to  be  the  intention 
of  all  the  parties,  that  she  shall  have  power  to  bind  it. 

•In  this  case  she  has  no  power  to  assign  the  fund.  There  is 
nbdiing  to  shew,  she  intended  to  devest  herself  of  her  interest 
in  it;  or  that  she  consented  to  its  being  disposed  of  in  the 
wmyj  in  which  the  Court  would  expect  a  married  woman  to 
consent*  She  ^  did  not  understand,  that  the  fund  would  be 
Iba^  and  she  might  be  deprived  of  the  interest  The  trus- 
tees took  a  bond  of  indemnity  from  the  husband.  They 
ought  to  have  told  her,  it  would  be  a  breach  of  trust.  There 
is  no  case  governing  this ;  and  the  Court  will  not  make  such 
a  precedent. 

AUcmey  General  and  Mr.  Hart,  for  the  Defendants. 

It  was  perfectly  competent  to  Mrs.  Whistler  to  make  a 
ssinirity  fbr  her  husband's  debts,  or  to  make  a  present  of  the 
ftauBl  M  het  hukband.  ^  Pybus  v.  Smith,  S  Bro.  C.  C  S40 ; 
(rfBSyl^t,  IS9,)  was^hear^  by  ItOTd' Tfiurlow  with  grea^ 
ibAuiSoh^io'  gf^t  <id  of 'fhie  law  of  the  Court  iipbn  this  su\>^ 
jctfL  IlIs'Lordsliip  strained  very  hard  for  that  purpose:  but 
it^Mis  insisted,' that  all  tbe  cases  proved,  that  when  once  it 
is 'seen,  tlfat  'propdrty  is  given  to  a  married  woman  for  lier 
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Separate  use,  in  that  case  she  may  make  ariy  disposidon  of  it 
she  thinks  proper.     It  was  doubted  in  that  case,  as  it  is  now 

4 

put,  whether  she  had  any  idea  of  the  effect  of  her  act ;  and 
therefore  an  inquiry  was  directed,  which  perhaps  ought  to  be 
made  in  this  instance,  as  to  the  circumstances,  imder  which 
she  consented.  After  that  inquiry  Lord  Thurlow  with  great  re- 
luctance found  himself  compelled  to  establish  it.  Ellis  v.  At- 
kinsony  Clarke  v.  Pistor,  and  Newman  v.  Cartony,  3  Bro.  C  C 
847,  in  the  note,  and  565,  were  considered  upon  that  occasion. 
In  the  two  last-mentioned  cases  the  bringing  the  bill  was  held 
to  be  equivalent  to  an  appointment.  In  Huhme  y.  Tenant^ 
1  Bro.  C  C.  16,  the  trust  was  to  receive  and  pay  the  rents 
and  profits  of  a  real  estate  to  the  wife  for  her  separate  use  for 
life,  and  to  convey  the  estate  itself  according  to  her  appoint*- 
inent  by  deed  or  will :  she  executed  an  instrument  in  the  form  of 
a  bond:  though  the  bond  was  void  at  law,  it  was  held  an  agree^ 
ment  in  Equity,  that  this  Court  would  execute.  There  are 
other  cases,  in  which  a  devise  to  the  separate  use  of  a  manied 
woman  without  more  has  been  held  to  give  her  a  power  of 
appointing  by  deed.  This  cannot  be  considered  a  breach  of 
trust  without  overturning  all  the  cases  since  the  year  1740. 
They  have  gone  to  this  extent ;  that  the  Court  will  compel 
the  trustees  to  give  up  the  property,  to  the  husband;  as  in 
Mrs.  BuUer*8  case,  in  the  same  note.  Allen  v.  Papworth^ 
1  Ves.  163,  is  precisely  this  case.  The  husband  in  this  cas^ 
was  in  credit  at  the  time.  The  object  of  the  trustees  was  to 
benefit  him  and  his  famQy  by  increasing  his  capital  in  trade. 
The  bond  was  taken  to  indemnify  the  trustees  with  regard  to 
the  interest  of  the  children,  not  to  that  of  the  wife.  The  con- 
sideration is  her*  intention  to  give  the  property  to  her  husband 
to  employ  it  in  trade  for  the  benefit  of  herself  and  her  family. 
In  Benyon  v.  Gollings,  2  Bro.  C.  C.  828,  (not  reported  as  to  this 
^oint)  800/.  part  of  the  portion  of  the  wife  was  before  the 
marriage  settled  to  the  separate  use  of  the  wife  for  life ;  aftet 
her  decease  to  the  use  of  the  husband  for  life;  and  after  the 
decease  of  the  survivor  to  the  chHdren ;  with  reversion  to  the 
wife,  if  there  should  be  no  children.  The  trustees  suffered 
the  husband  to  get  possession  of  the  whole  property.  The 
bill  was  filed  to  compel  the  trustees  to  make  it  good.  The 
decision  was,  that  though  the  trustees  must  make  it  good  for 
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tiie  benefit  of  tbe  iame,  the  wife  ihouU  not  take  My  benefit 
but  the  interest  for  bar  life  was  the  property  of  the  trustees* 
An  {nqniry  had  been  directed;  and  it  came  on  upon  farther 
directions.  Taking  it  to  be  a  breach  of  trusti  the  wife  as  » 
flme  sole  cannot  complain. 

Mr.  Mansfield^  in  reply. 
In  all  cases  the  wife  has  had  a  power  to  assign,  and  there 
has  been  a  clear,  regular,  formal  act  by  the  wife,  assigning  the 
property  for  valuable  consideration.  This  is  an  express  trust 
to  jMty  the  diyidends  into  the  hands  of  the  wife.  I  think,  she 
iaighi  have  directed  the  trustees  to  pay  the  dividends  to  her 
husband*  The  Court  will  never  endure  such  a  transaction  as 
this  by  trustees,  whose  duty  it  is  protect  the  wife.  Can  she^ 
going  to  the  trustees  either  with  her  husband  or  his  attorney* 
be  considered  as  acting  freely?  Sockeit  v.  Wray  is  directly 
eontnry  to  Alien  v.  Papwarth.  There  is  a  great  difference 
between  the  act  done  with  these  trustees  and  the  consent  of 
the  wife  in  Court    There  she  has  all  the  guards,  the  law 
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Lord  Chancellor. 
Are  not  all  these  cases  only  between  the  wife  and  a  creditor 
of  her  husband  or  herself?  But  is  there  any  case  where  a 
trustee,  acting  grossly  against  his  duty  in  permitting  the  wife 
to  do  this,  shall  avail  himself  of  that  act  done  by  her?  If  she 
gives  it  &r  a  debt  of  her  husband,  she  has  a  right  to  be  repaid 
<Hit  of  her  husband's  estate.  She  has  trustees  to  guard  her 
against  those  acts,  she  might  be  induced  to  do  by  the  influence 
of  her  hudiand.  Those  trustees  make  themselves  parties  to 
the  act;  and  they  rest  upon  the  credit  of  the  husband.  They 
«R7  to  die  eettuy  que  trust  ^*  Do  this ;  because  I  will  take 
^'  m  security  firom  your  husband."  Then  they  must  make  it 
good.  What  they  have  done^  for  which  they  are  to  answer, 
as  an  enormous  breach  of  trust  by  selling  the  whole  stock. 
That  Ihey  had  no  right  to  do.  Then  ^they  have  sold  it, 
taking  a  aecurity  firom  the  husband ;  being  placed  to  guard 
tfie  wife  against  his  influence.  They  do  it  upon  the  ground 
of  taking  a  security  from  the  husband.  That  is  a  good  ground 
iQ€  sajring,  they  shall  make  it  good. 
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I  do  not  thinky  any  of  the  cases  come  up  to  tlie  (fresent. 
They  are  all  cases  of  dear  sulistantial  creditors  dealing  mth 
the  wife  upon  a  security,  she  thought  fit  to  give  them.  I  feel 
a  strong  inclinaticm  to  take  it  thus  against  these  trustees:  yon 
have  no  right  to  alledge  her  consent:  she  is  defirauded,  abused, 
and  cheated;  and  you  know,  she  was  un&irly  dealt  with. 
Making  her  witness  the  bond,  so  strange  a  way  of  getting  her 
consent,  marks  the  iniquity  of  the  transaction.  I  must  suppose 
trtiBtees,  acting  according  to  their  duty,  to  say  to  her,  **  yoa 
''  are  not  only  by  this  act  parting  with  your  own  interest ;  but 
*'  you  are  sacrificing  the  interest  of  your  children." 

The  cases  have  certainly  gone  this  length,  (and  I  am  bound 
by  those  decisions,)  that  if  a  married  woman  has  separate  pro- 
perty, she  may  dispose  of  it ;  and  the  trustees  are  bound  to 
follow  her  disposition.  One  cannot  but  regret  it :  but  I  do 
not  know  how  to  help  it«  But  the  disposal  of  her  interest  for 
life  in  this  case  is  only  accessary  to  her  disposition  of  the 
principal ;  which  was  a  gross  breach  of  trust.  If  the  trustees 
had  set  themselves  in  the  way,  and  said  they  would  not  suffer 
the  stock  to  be  sold,  I  am  by  no  means  satisfied,  the  wife's 
interest  would  have  been  affected;  for  it  would  not  have 
answered  the  purpose,  for  which  they  wanted  to  get  the 
money ;  if  it  was  to  pay  off  the  debts  of  the  husband  or  to 
increase  his  capitaL  If  the  trustees  had  refused  to  sell,  the 
purpose  fidling,  why  am  I  to  suppose,  her  interest  was  to  be 
affected  by  itself  7 

Upon  the  evidence  it  does  not  appear  to  me,  that  this  case 
is  very  different  firom  those,  that  have  been  determined ;  for  in 
no  one  of  them  have  the  trustees  been  active.  ^  They  have  in 
every  former  instance  been  perfectly  passive ;  submitting  to  the 
wifis.  In  this  they  are  taking  an  active  and  most  mischievous 
part.  They  with  the  husband  and  his  attorney  by  not  assert- 
ing their  duty  as  trustees  to  keep  the  fund,  as  it  was,  have 
trapped  the  wife  to  give  up  her  interest ;  for  it  is  very  different 
if  her  interest  only  passes,  or  the  whole  property  is  to  be 
given  up  for  the  good  of  the  fiunily  *in  augmenting  the  trade 
of  the  husband.  The  whole  act  must  be  taken  together.  It  is 
a  large  conclusion,  that  she  has  given  up  her  separate  interest, 
because  she  has  allowed  the  whole  fund  to  be  disposed  of.  If 
by  the  refusal  of  the  trustees  the  purpose  had  failed  entirely^ 
the  fiind  would  have  remained,  as  it  was. 
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I  do  not  reoolkct  a  case,  where  the  trastee  has  stood  before 
me,  aiding  the  husband  to  ruin  his  family.  But  with  this 
impiession  upon  my  mind,  I  think,  there  ought  to  be  an  in- 
qviry.  They  have  a  right  to  her  examination.  They  might 
have  filed  a  eross-bilL 
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It  was  referred  to  the  Master  to  inqiure  and  state  to  the 
Court,  under  what  authority  the  1200/.  Baiik  Annuities  were 
sold  out  and  transferred  by  the  trustees;  and  all  parties 
were  to  produce  upon  oath  all  deeds,  papers,  and  writings, 
in  their  power  rekting  thereto,  and  were  to  be  examined  upon 
mterrogatories* 

The  Master  by  his  report,  dated  die  S7th  of  Jvljf,  stated, 
duvt  die  VhoDiSff  Deborah  Whistler  had  been  examined  upon 
,  interrogatories ;  and  he  found,  that  she  and  her  kte  husband 
did  before  the  execution  of  the  bond  after  mentioned  fre- 
quently apply  to  the  said  trustees  Newman  and  Maidmeni 
(wfaidi  said  Maidmeni  was  the  husband's  uncle),  and  requested 
them  to  seH  the  said  ISOO/.  annuities,  and  to  let  him  the  said 
John  WhUiler  have  the  money,  for  which  the  same  should  be 
aoU,  to  employ  in  the  trade ;  which  the  said  trustees  agreed 
to  do  upon  being  indemnified  by  him  against  any  claims  of  the 
childrai ;  and  die  trustees  accordingly  sold  out  the  said  Bank 
Amndties,  and  paid  the  produce  thereof  to  the  husband ; 
who  executed  and  delivered  to  the  trustees  a  bond  dated  die 
ISth  otMay,  1782,  in  the  penalty  of  SOOOI.  to  indemnify  the 
tnutees  against  all  damages  by  reason  of  such  transfer  to  the 
aaid  JisAn  Whistler  and  his  wife :  the  execution  of  which  bond 
was  attested  by  the  said  Deborah  Whistler;  who  was  in- 
formed ef  die  contents  thereof.  John  Whistler  died  insolvent 
in  December,  1791,  leaving  die  Plaintiff  Deborah  Whistler, 
hb  iridowy  and  the  six  infant  Plaintiffs,  his  only  children.  The 
drndeodfl  were  paid  by  die  trustees  to  the  ThintiS  Deborah 
WhisUer  up  to  the  time  of  the  sale.  About  twelve  months 
after  the  decease  otJohn  Whistler  the  Plaintiff  D^doraA  re- 
quired the  trustees  to  replace  the  said  Bank  Annuities  and  to 
pqr  die  dividends  to  her;  and  the  trustees  did  *  accordingly 
iqpon  the  S6di  of  January,  1793,  purchase  in  their  names  and 
with  dieir  own  money  lSOO/»  3  jaer  c^«  Bank  Annuities ; 
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and  the  same  now  remain  in  their  names :  but  the  diTidedds 
have  not  been  received  since  that  period.  The  Master  i» 
of  opinion,  that  the  said  trustees  sold  out  and  transferred 
the  said  1200/.  3^  per  cenU  Bank  Annuities  upon  the  appli- 
cation and  at  the  request  of  the  said  John  ff  hisiler  deceased 
and  his  said  wife. 

Upon  this  reporf  the  cause  came  on  for  farther  directions. 


SoUeitor  General  and  Mr.  Johnson^  for  the  Plaintiffs* 
The  question  upon  tliis  report  is,  whether  under  the  circum- 
stances of  this  settlement  the  application  of  the  wife  is  a 
sufficient    indemnity  to    the  trustees  against    her  demand  2 
Clearly  it  is  not,  with  regard  to  the  capital,  if  there  should 
be  no  children;  for  by  the  express  terms  of  the  settlement 
she  had  no  power  to  dispose  of  the  capital  but  by  will.    It  was 
not  to  be  executed  by  deed;  therefore  it  was  not  the  intention,, 
that  she  should  dispose  of  it  to  her  husband  to  her  own  pre- 
judice.   It  was  argued  upon  the  principle,  that  the  wife  having 
a  provision  for  her  separate  use  must  be  taken  as  a  fSme  sole 
with  respect  to  any  disposition,  she  makes  according  to  the 
power  of  disposition  given  to  her  by  the  instrument.    It  must 
be  so  qualified.     This  disposition  is  not  in  conformity  to  her 
power,  but  against  the  trusts  of  the  settlement  with  regard 
to  the  capital.    It  makes  the  settlement  perfectly  nugatory. 
Pybui  V.  Smith  was  relied  on  as  having  settled  the  law  on 
the  subject.    I  have  no  objection  to  consider  it  so.     That 
case  is  in  strict  conformity  to  the  preceding  decisions*    The 
appointment  was  in  perfect  conformihr  to  the  power,  with  all 
tlie  guards  and  solemnities  required  for  her  protection.    The 
real  question  was,  whether  she  could  divest  herself  of  the 
property  without  a  judicial  examination  in  the  nature  of  a 
fine ;  and  the  authorities  cited  s)iew,  that  a  judicial  examination 
is  not  required  in  such  a  case,  however  desirable ;  and  fironi 
the  particular  reference  to  Cowey  v.  Richardson,   stated  hy 
Lord  Hardwicie  from  the  Register's  Book  in  Pawlet  v.  De^ 
lavaly  2  Ves.  669,  it  is  perfectly  clear,  that,  notwithstanding 
the   doubt  in   Lord  Thurlow's  mind  in  Pybus  v.  Smith  and 
EUis  V.  Atkinson,  if  a  married  woman  disposes  of  her  separate 
property  according  to  her  power,  it  is  a  good  disposition } 
though  in  favour  of  her  husband,  or  to  secure  his  debt.    It  1$ 
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too  late  now  to  say,  it  would  not  be  a  good  appointment;  for 
a  great  deal  of  property  depends  upon  those  decisions.  But 
it  18  absolutely  necessary,  that  the  act  done  should  have  all  the 
sokmnities  required  by  the  settlement  itself.  Unless  that  is 
pursued,  the  act  can  have  no  effect.  No  irregular  act  can 
deprive  a  married  woman  of  the  property  secured  to  her 
separate  use.  It  ia  true,  in  Peacock  v.  Monk^  1  Yes,  193,  it 
wa9  held,  that  a  bond  by  a  married  woman  should  operate  as 
a  charge  upon  her  separate  property :  but  it  was  treated  as 
ber  debt,  properly  contracted  by  her,  and  therefore  properly 
to  be  satisfied  out  of  her  separate  property.  As  to  Alien  v. 
FapwoTih{Q&\  1  Ves.  163,  it  is  true  a  married  woman  may 
bind  herself  by  what  she  does  by  her  Counsel.  In  Violet  v. 
Bullfinch  the  question  was,  whether,  a/Sme  covert  having  per- 
imtted  a  deeree  by  consent  could  afterwards  alter  that :  the 

Court 

(M)  The  Soliciicr  General  upon  the  Coart  happened  to  be  sitting. 

ciliiig   Allen    v.  Papwortk    ob-  For    several  years  he  bad  n6 

letred,  that  there  is  no  state  intention  of  making  them  pnb- 

of  the  ease  in  the  report;  and  lie;  bat  was  indaced  to  commit 

that  it  it  to  be  lamented,  that  them  to  the  Press  by  the  recom* 

ia  the  book,  from  which  it  was  mendation   and  desire  of  Lord 

cited,  the  judgment  of  the  Coart  Bawea,  then  Lord  Chancellor  of 

is  generally   much    more    cor-  /re/due/;  w ho » having  heard  those 

rwtly  given  than  the  statement  notes  frequently  cited,  desired 

of  the  facts.  to  see  them,  and  in  very  flatter* 

From  the  circumstances,  under  log  terms  expressed  his  opinion ; 

wUch  that  collection  of  cases  which  his  Lordship  more  strongs 

was  submitted  to  the  Public,  the  \y  marked    by   appointmg    the 

Author  could  not  avail  himself  Author  to  the  considerable  si* 

of  the  free  use  of  papers  and  tuation  in  the  Court,  which  he 

the  easy  access  to  the  records  held  for  many  years. 

of  the  Court,  now  so  liberally  af-  The  anxious  wish  of  the  Au« 

forded  as  to  deprive  negligence  thor  of  ibis  note  to  see  a  work, 

and  error  of  ail  excuse.     The  Iq  which  he   feels    a    peculiar 

were  taken  at  an  early  interest,  relieved  from  the  ob- 

of. life,  while  the  Author  servation,  that  in  this  instance 

a  atadent;  for  a  short  time  accompanied    the    general    ac» 

that  he  continued  at  the  Engliuh  knowledgment  of  its  merit,  has 

Bari  and,  after  having  quitted  been  fulfilled  by  the  care  and 

it,  at  different  times,  when  ho  diligence  of  Mr.  Bdt. 

occasionally  in  £on(ioa,whilc 
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Court  was  of  opinion,  that  on  account  of  the  rights  of  other 
parties  she  could  not;  though  there  ought  to  he  caution  in 
Such  case :  but  no  fraud  or  improper  conduct  appeared.  In 
Grigby  v.  Cox^  1  Vea.  517,  the  question  was,  whether  the 
deed,  that  was  executed  by  the  married  woman,  was  an  exe- 
cution of  her  power  of  appointment.  It  was  admitted,  that  it 
was  according  to  her  power ;  and  it  did  not  appear  from  any 
evidence  in  the  cause,  that  the  wife  had  been  surprised  and 
defrauded.  The  same  sort  of  question  was  made  as  was  at- 
tempted to  be  raised  in  Pawlet  v.  Delaval  and  Pybus  v.  Smith, 
that  there  must  be  a  judicial  examination  of  the  wife :  but- 
that  was  determined  not  to  be  necessary.  Thayer  v.  Gould  at 
the  Rollsg  was  cited.  The  decision  against  the  trustees  was 
upon  the  same  ground,  that  decided  Cunningham  v.  Moody, 
1  Ves.  174.  That  case  has  been  repeatedly  ^  acted  upon 
since ;  and  is  considered  as  having  settled  the  law  upon  the 
subject.  There  is  no  doubt  now,  that  if  money  is  to  be  laid 
out  in  land,  and  settled  upon  a  married  woman  for  life  there 
must  be  an  examination ;  because  if  the  money  is  laid  out, 
there  must  be  a  fine.  There  are  general  expressions  in  many 
cases,  that  a  fSme  covert  is  with  regard  to  her  separate  pro- 
perty to  be  considered  as  a  fSme  sole.  In  Peacock  v*  Monk 
this  is  stated  as  having  fallen  from  the  Lord  Chancellor: 
'*  And  further  if  a  wife  having  an  estate  to  her  separate  use 
*'  borrows  money,  which  she  gives  a  bond  to  pay  under  hand, 
**  this  would  give  a  foundation  to  demand  the  money  against 
^*  her  out  of  her  separate  estate,  she  being  considered  as  a 
**  fime  sole  as  to  that,  and  the  declarations  of  her,  the  debtort 
**  may  be  read  in  evidence.**  That  is  very  clear.  It  is  merely 
a  dictum ;  but  it  demonstrates  what  was  Lord  Hardwicke'^  idea 
upon  the  subject ;  that  the  bond  under  her  hand  would  give 
a  foundation  to  demand  it  out  of  her  separate  estate.  It  is  in 
the.  nature  of  an  appointment*  She  qonstitutes  herself  debtor 
for  mopey  actually  paid  to  her. 

In  this  case  the  attempt  to  charge  the  Plaintiff  is  made 
upon  her  personal  application  to  the  trustees  and  her  being 
a  witness  to  the  bond  of  indemnity.  It  vrill  probably  be  in- 
sbted,  that  her  being  a  witness  to  the  bond  is  upon  the  autho- 
rity of  Peacock  v.  Monk  a  sufficient  appointment  in  writing 
by  h^r  ^cording  to  tb^  terms  of  the  power.    That  is  not  the 
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Dgture  of  her  interest  in  this  property.  In  Pybus  v.  Smith 
and  all  the  other  cases  a  power  of  appointment  was  given  to 
die  wife:  the  whole  of  the  income  was  to  go  according  to  an 
^ instnmient  in  writing;  and  havuig  executed  such  instrument 
in  writing  she  ought  to  he  bound  by  it.  In  this  case  there  is 
DO  such  power.  The  only  discharge  to  the  trustees  is  payment 
into  the  hands  of  the  Plaintiff  and  her  receipt  acknowledging 
diat.  This  case  therefore  differs  importandy  from  PybuM  y. 
SmiilL  No  act  done  by  the  Plaintiff  was  an  appointment 
under  her  power;  clearly  not  as  to  the  principal;  and  if  as 
Id  the  interest,  it  must  be  held,  that  if  all  die  children  should 
die  during  the  Ufe  of  their  mother,  though  the  interest  passed^ 
the  capital  did  not ;  and  it  would  belong  to  her  representatives 
after  her  death.  In  Pybu9  v.  SmUh  and  all  the  other  cases 
die  trustees  were  not  culpable :  in  this  they  shew,  they  knew, 
diey  were  acting  wrong,  by  die  bond  of  mdemnity  taken  from 
die  husband,  and  by  the  special  bond  of  indemnity,  which 
after  his  death  Newman  required  ^from  Maidment.  This 
eaae  is  distinguished  from  all  the  others  upon  this :  that  the 
act  is  not  pretended  to  be  an  execution  of  her  power,  but  is 
admitted  to  be  a  breach  of  trust. 
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Attorney  General  and  Mr.  Hart,  for  the  Defendants.^ 
If  the  transfer  had  not  been  made,  btit  by  the  consent  of 
Mrs.  Whistler  the  trustees  had  paid  die  dividends  into  the 
general  fund  to  support  the  family,  it  would  be  the  ordinary 
case;  and  the  Court  would  consider  her  satisfied  by  permitting 
her  to  have  an  account  for  one  year.  I  admit,  if  there,  never 
bad  been  a  decision  upon  this  subject,  the  last  thing  to  be 
expected  would  be,  that  such  decisidhs  as  have  taken  place 
would  ever  be  made :  but  after  so  many  decisions  contradict- 
ing the  prindple  of  the  Plaintiff,  under  which  property  of  this 
Und  has  by  very  irregular  acts  been  made  matter  of  security 
and  commerce  in  the  world,  it  would  be  very  dangerous  to 
yruperty  now  to  go  back  to  the  proper  principle.  Possibly  it 
mj  have  occurred  to  the  Court  from  time  to  time,  that  such 
ftanionB  are  rather  mischievous  than  usefuL  The  decisions 
diew  the  opinion  of  the  Court  Lord  Thurlow  expressed 
a  very  strong  disinclination  to  decide  against  the  wife.  In 
Jhlmc  T»  Tenant  he  stated  the  principle,  that  as  to  separate 
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estate  B,fime  covert  is  to  all  intents  and  purposes  ^f&me  sole^ 
That  must  be  the  principle.  His  idea  of  Pybus  v.  Smith  was, 
that  it  was  an  application  desiring  him  under  circumstances^ 
which  made  him  very  unwilling  to  comply^  to  charge  the  pro- 
perty in  a  wayi  in  which  by  the  terms  of  the  settlement  it  was 
not  chargeable.  Miss  Vernon  was  a  ward  of  the  Court.  The 
settlement  was  made  in  consequence  of  that.  Lord  Thurlow 
endeavoured  to  establish  the  principle,  that  is  now  set  up  in 
support  of  this  demand ;  for  he  repeatedly  said,  he  thought^ 
A  flme  covert  having  separate  estate  should  be  treated  as  a 
fUme  sole  to  the  extent,  in  which  the  terms  of  the  instrument 
made  her  afSme  sole^  and  no  farther:  but  that  principle  could 
not  possibly  be  reconciled  with  the  prior  decisions.  He  argued 
it  thus;  that  by  a  settlement  thus  artificially  and  distinctly 
framed,  as  to  that,  which  was  to  be  income,  and  that,  which 
was  to  be  capital,  it  never  could  be  the  intention  of  the 
trustees,  or  the  Court,  or  any  one  dealing  for  the  lady,  that 
with  all  this  prudence,  thus  expressed,  she  and  her  husband 
might  the  next  day  appropriate  the  whole  of  the  dividends 
in  a.  lump  to  the  payment  of  a  demand  upon  the  husband: 
but  he  could  not  decide,  that  that  property,  of  which  she  was 
meant  to  be  a  life-renter,  was  not  •  absolutely  and  out  and 
out  her  own ;  and  he  very  reluctantly  acted  upon  it.  ElUs 
r.  Atkmson  had  occurred  a  htde  before.  Lord  Thurlow  deli- 
berated much  upon  it ;  and  the  occasions  of  the  family  made 
them  compromise  it. 

Where  the  Court  has  decreed  upon  the  husband  and  wife 
IQCierely  filing  a  bill,  the  wife  has  not  been  protected ;  her  will 
being  considered  suflSdently  declared  by  her  consent  signified 
by  filing  the  biU  with  her  husband.  There  was  no  appointr- 
ment  firom  time  to  time,  no  payment  into  her  hands.  No 
receipt  given  by  her :  yet  the  money  was  ordered  to  be  i>aid 
out  of  Court.  It  is  impossible  to  deny,  that  in  such  a  settle* 
ment  as  that  in  Hulme  v.  TV^ioit^,  where  the  whole  history  of 
all  these  cases  is  gone  into,  the  intention  must  be^  that  the 
appointment  should  apply  onlj  to  the  principal,  not  to  th^ 
interest:  but.  Lord  Thurlow  lead  it  down  that  it  was  conipetei^ 
to  a  fSmn  covert  to  act  with  iregard  to  her  separate  property  as 
if  she  YfSisaffyne  sole;  that,  that  was  the  proper  rule ;  and  ha 
gave  ei^ecution-  upon  that  boiuL    His  Lordship  parried  it  tp 
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the  extent,  that  the  gift  being  to  her  separate  use  implied  all 
the  powers  of  diiq[>08iti<m ;  that  she  is  to  receive  the  dividenda 
as  kyng  as  die  capital  reoiams  undisposed  of  by  her:  when  she 
has  disponed  of  that,  ^e  can  no  longer  receive  in  respect  of  it^ 
Accdrduigly  in  Fetiiplaee  v.  Gorges,  8  Bro.  C.  C.  8.  (oii^a^ 
FaL  I,  46,)  he  held,  that  a  gift  to  the  separate  use  of  a  married 
woman  is  the  same  as  a  power  to  appoint  by  deed  or  wiU^  if 
ao^  these  words  thf  own  in  by  the  conveyancer  can  make  no 
diflerence.  Lord  Thurlow  thought,  all  those  phrases  **  to  pay 
into  ber  own  hands,**  &c.  were  included  in  the  general  gift  ta 
her  separate  use.  It  is  nof;  that  nothing  but  her  receipt  shatt 
be  a  iuflBcient  discharge,  but  that  it  shall  be  a  discharge^ 
though  she  is  a  fSme  covert  It  is  impossible  to  a^opt  the 
filmier  construction;  for  then  payment  to  the  husband  with 
her  oodsent  from  time  to  time  and  expenditure  in  the  fitmily 
eoocnrtis  with  her  consult  would  leave  the  trustees  liable*; 
The  meaning  is  only  to  enable  her  to  give  a  receipt*  There 
is  no  precise  form  {or  her  consent.  Her  intention  being  ex^* 
piesaed,  it  is  no  more  than  if  she  had  contracted  a  debt  and 
af^iGed  to  the  trustees  to  pay  to  her  husband^  4n  order  that 
it  might  be  discharged. 
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Solicitor  General,  in  reply. 
The  argument  amounts  to  this ;  that  the  terms  of  the  settle^ 
ment  signify  nothing;  and  it  is  supposed,  the  ^opinion  of 
Lord  T^urlow  in  Htdme  v.  Tenant  is  in  direct  opposition  to 
Sodteit  V.  Wray\  in  which,  though  the  wife  appeared  in 
Court  to  consent,  the  Master  of  the  Rolls  would  not  dhect  the 
trustees  to  transfer;  saying,  she  had  a  power  to  dispose  of  the 
capital  by  will  only.  The  effect  would  be  to  strike  out  all  the 
provisions  by  way  of  guard  to  the  wife.  Fettiplace  v.  Gorges 
m  a  ease  of  a  very  difl^ent  description.  It  was  to  the  sepa- 
rate use  of  Mrs,  Fettiplace.  There  was  no  direction,  that  she 
should  have  a  power  of  appointment  by  will  in  respect  of  what 
should  be  due  to  her  upon  that  account.  She  by  will  made  a 
gOMxal  disposition  of  aD  het  property  to  her  niece ;  and  the 
question  was  between  the  niece  and  the  husband.  It  was 
heUy  that  she  must  have  some  mode  of  disposing  of  it ;  and  ai 
the  trust  did  not  express  any  mode,  it  must  be  in  the  ordinary 
prade,  in  which  personal  property  is  disposed  of  ^  that  a  power 
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of  disporition  is  inddent  in  its  nature  to  a  settlement  for  the 
separate  use  of  a  married  woman.  Suppose^  it  had  required  a 
will  with  two  witnesses:  if  not  so  executed,  it  would  not  haye 
been  a  good  appointment  against  the  husband.  If  the  power 
is  compUed  with,  the  disposition  will  be  good,  though  in  fiivor 
of  the  husband,  unless  something  improper  in  the  mode  of 
obtaining  it  is  proved. 

The  question  is,  whether  the  trustees  have  acted  in  con- 
formity to  the  settlement  ?  They  have  parted  with  the  capital 
clearly  in  breach  of  the  trust  as  to  the  cluldren.  The  settle-^ 
ment  has  not  given  her  a  power  of  executing  any  instmmeB^ 
by  which  she  can  authoriase  the  trustees  to  put  it  out  of  their 
power  to  have  the  dividends  in  their  hands  to  answer  the  pur* 
poses  of  the  trust.  If  she  has  done  such  an  act  according  to 
the  settlement,  she  cannot  call  upon  the  trustees  for  the 
dividends :  if  not,  the  trustees  are  responsible  to  her ;  for  hmt* 
acts,  if  not  according  to  the  settlement,  are  no  acts.  In  Hulme 
V.  Tenant  the  wife  executed  a  bond,  by  which  she  constitutedl 
herself  debtor :  though  an  informal  instrument,  it  was  in  the 
nature  of  an  instrument  under  her  hand  directing  the  troatees 
to  convey. 


Mr.  Piggott  (Amicus  Curia)  mentioned  Hyde  v.  Prie^^ 
(imie.  Vol.  Ill,  437,)  where  this  point  was  considered  by  tfa# 
Matier  of  the  Rolls. 


[143] 


Mr.  Uojfd  said,  that  at  the  very  time  the  settlement  in 
Pybus  V.  Smith  was  submitted  to  the  Court,  they  were  pra^^ 
paring  the  deed^  by  which  the  effect  of  it  was  defeated. 


Lord  Chancellor. 

Sir  Thomas  Sewett  never  would  let  a  transfer  be  niad» 
by  the  trustees  of  a  married  woman  without  seeing  her  fai 
Court. 

I  wish  to  see,  whether  there  are  any  cases,  that  control  die 
rule  in  these  two  before  Lord  Thurhw :  particularly  Hulme 
V.  Tenant.    Nothing  could  be  more  perfectly  without  all  law 
than  the  bond  in  that  case.    It  seems  to  require  this  prinoiple  ' 
in  all  its  extent;  that  where  the  married  woman  has  the  )b(o*  ; 
perty  in  the  principal  or  dividendsi  whatever  disposition  ahe* 
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of  it,  if  it  is  her  pleasure  to  do  it  even  in  so  absurd 
1  way  as  by  giving  a  bond,  supposing  she  knows  she  is  doing 
il^  this  Court  will  support  it^  and  build  upon  it.  It  takes 
avaj  all  protection  from  married  women;  and  makes  trusts  for 
dieir  benefit  of  very  little  importance. 


iToe. 


Whistler 
NswMAir. 


Jjord  Changbllor. 
This  question  occurs  upon  the  Master's  report.  The  bill 
VIS  filed  by  Mrs.  Whittler  and  her  infimt  children  against 
At  trustees  in  the  settlement  made  upon  her  marriage^  The 
alyect  of  that  settlement  was  a  sum  of  1900/:  8|  per  ceni. 
Bmk  Annuities;  which  was  vested  in  Newman  and  Maidmeni, 
Wfoa  tmst  to  pay  the  dividends  to  the  wife  for  life  for  her 
uBe,  and  in  case  she  shouM  die  in  the  life  of  her 
i,  to  him  for  life,  and  tha  principal  to  the  children  by 
At  marriage ;  with  a  power  to  the  wife  to  appoint  by  will  in 
Mudt  of  chUdren,  to  such  uses  as  she  should  think  fit. 

It  happened,  that  the  trustees  upon  the  solicitation  of  the 
halwuiiland  with  the  privity  of  the  wife  thought  fit  to  sell  out 
the  stock,  and  to  ^ve  the  money  produced  by  the  sale  to  the 
bshand :  he  being  indebted  to  one  of  them  :  but  I  put  that 
cprcamsfance  out  of  the  question;  choosing  to  take  it  rather 
i^m  the  general  point  than  upon  any  special  circmnstances 
appearing  upon  the  report.  They  took  a  bond  of  indemnity 
from  the  husband ;  and  the  wife  signed  as  a  witnesss  to  the 
The  husband  became  insolvent,  and  died;  and  the 
of  the  lull  is  to  compel  the  trustees  to  replace  the  stock. 
Ihe  tmafeees  bought  in  the  stock  ^ again;  which  is  transferred 
to  the  Accountant  General;  and  they  objected  at  the  hearing, 
Alt  the  wife  as  to  her  interest  for  life  ought  to  be  bound  by 
t|t  act,  that  was  done.  What  that  was  not  appearing  very 
fttihcily,  when  the  cause  first  came  on,  they  had  a  right  to 
the  examination  of  the  wife.  She  has  been  examined;  and 
ia  die  result  of  that  examination  she  does  certamly  admit  an 
to  the  act  done  by  the  trustees.  All,  that  she  has 
is  merdy  the  circumstance  of  signing  as  a  witness  to 
At  InnmL  That  she  was  privy  to  the  act,  she  admits.  She 
the  history  of  it  She  was  previuled  upon  in  the 
manner,  in  which  things  bad  in  themselves  are  done, 
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partly  by  bekig  coaxed,  partly  by  being  bullied.  The  trosteei 
insbt  upon  the  benefit  of  the  dividends  for  the  life  of  the 
wife.  Neteman  got  an  indemnity  from  the  other  trustee:  but 
if  I  afiect  them  both,  their  transactions  between  themselres 
are  immaterial. 

The  discussion  at  the  hearing  led  to  the  examination  of 
several  cases;  particularly  Huime  v.  Tenant ^  Pybus  v.  Smithy 
andEUis  v.  Atkinson;  in  which  a  married  woman,  without 
any  formal  examination,  any  act  done  by  her,  or  any  thing  to 
give  validity  and  sanction  to  the  act,  she  was  nbout  to  do, 
having  9  right  to  the  ^separate  use  of  an  income  of  a  real 
estate,  or  of  a  fund  vested  in  trustees  and  therefore  under  Ae 
control  of  this  Court,  was  considered  as  being  std  Juris ;  and 
the  Court  dealt  with  her  exacdy  as  they  would  have  done  with 
the  husband.  Oq  the  other  hand  a  reference  was  made  t^ 
Sockett  V.  Wrayy  and  to  Hyde  v.  Price^  a  very  late  case  de- 
termined by  the  Master  of  the  Rolls. 

I  do  not  hold  it  necessary  to  go  into  the  investigation  of 
these  different  cases :  but  I  cannot  help  making  one  remark ; 
that  if  the  rule  laid  down  in  them  is  to  be  pushed  to  its  faS 
extent,  a  married  woman,  having  trustees  and  her  property 
imder  the  administration  of  this  Court,  is  infinitely  woriae  ctf, 
and  much  more  unprotected  than  she  would  be,  if  left  to  her 
legal  rights ;  as  far  as  tliey  consist  of  rights,  which  the  bus- 
ImuuI  cannot  proprio  marte  affect.  Such  rights  cannot  be 
taken  firom  her  without  a  formal  deed:  not  by  implicatioB 
and  inference  firom  conversation  or  conduct.  Upon  Pybus  r. 
Smith  it  would  be  the  vainest  act  to  make  a  settlement  upon 
a  woman  marrying  under  the  direction  of  the  Court.  The 
settlement  was  made  here  after  a  reference  to  the  Master, 
and  was  submitted  to  the  Court,  and  approved ;  and  it  wsm 
stated  by  *  Mr.  Uoyd,  that  within  two  days  afterwards,  anA 
fit  the  very  time  the  settlement  was  submitted  to  this  Couit, 
the  transaction  was  going  on,  by  which  the  effect  of  it  was 
taken  away  from  her;  and  she  gave  up  the  benefit  of  all  thai 
eare,  the  Court  was  taking  for  her  protection* 

But  this  case  is  under  circumstances  very  different  from  al 
those  cases,  that  I  have  looked  into;  for  in  those  cases  the 
question  always  came  on  upon  the  claim  of  a  creditor  of  tiie 
husband ;  standing  with  regard  to  him  upon  a  very  fair,  goodly 

consideraUon; 
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cbnsideratkm ;  and  not  bound  by  any  tie  or  condition,  or  any 
duty,  towards  the  wife;  bound  by  nothing  but  common  huma* 
vty;  and  having  a  right  to  get  what  he  could  for  a  debt  due 
from  the  husband.  But  it  is  quite  different  here.  I  find 
myself  in  this  situation.  Here  is  a  trust  fund  standing  in  the 
name  of  the  Accountant  General.  The  wife  desires  the  divi- 
dends to  be  paid  to  her.  Her  right  is  founded  upon  the  plain 
hce  of  the  deed,  the  trustees  have  signed,  binding  themselves 
to  pay  the  dividends  to  her.  What  is  their  answer?  "  We, 
**  your  trusteest  have  acted  most  unconscientiously  with  regard 
^  to  you ;  aidix^  your  husband  to  get  the  fund  into  his  hands 
**  and  squander  it  away ;  therefore  you  ought  to  pay  us  for 
"  o«r  breach  of  trust.**  That  statement  seems  a  litde  bold. 
Because  they  have  acted  against  their  duty,  that  they  owed 
to  her^  they  will  make  her  answer  to  them  for  that  loss,  which 
they  brought  upon  themselves  by  trustiz^  to  the  security  of 
the  husband.  I  have  no  difficulty  therefore  to  make  them  pay 
jrrer  the  dividends  to  the  wife  and  pay  the  costs  of  the  cause. 

When  it  may  be  necessary  with  regard  to  creditors  to  enter 
into  the  considera,tion  of  these  cases,  it  will  be  to  be  consi- 
itxedf  whether  the  Court  ought  to  do  more  than  this :  where 
dit  creditor  of  the  husband  or  person  dealing  with  the  mar- 
ried woman  has  got  any  legal  hold  of  the  fund,  he  must  take 
it:  if  he  has  not  any  legal  hcJd  upon  it,  I  am  much  at  a  loss 
tar  any  principle,  upon  which  this  Court  can  make  his  situation 
bett^,  and  improve  a  security,  that  the  Law  will  not  acknow- 
ledge. How  jQur  die  law  has  gone  in  these  cases,  it  is  not 
IKcessary  for  me  to  determine.  Upon  some  of  the  cases  I 
have  felt  a  clegree  of  doubt,  that  J  have  not  been  able  to 
icmove :  but  it  is  going  a  great  way  farther,  than  any  reason 
Hf  justice^  much  more  of  £qaity,  will  warrant,  *  to  extend 
that  beyond  any  legal  right,  that  may  have  been  got,  by  the 
aid  of  a  Court  of  Equity  (67). 


1798. 
Whistler 

V, 

Newman. 


As  to  credit- 
on  of  the  bas- 
band  or  per* 
sons  deaUfig 
with  a  mar* 
ried  womin 
as  to  M|p|i- 
rate  prt petty, 
equi^  ought- 
to  gp  no  far^ 
ther  than  to 
leave  any  legal 
right  ondis- 
tarbed ;  not  to 
improve  the 
secarity. 
[  ♦146] 


(d7)  As  to  the  authority  of  this 
tf  see  the  notes,  ante,  Vol.  I, 
IM :  post,  V,  17.  2  Roper  (Hus- 
band and  Wife),  188.  For  the 
principle  as  to  the  equitable  in- 
terest of  the  wife,  as   between 


her  and  her  husband  or  parties 
claiming  under  hira,  see  Macau- 
lay  V.  Philips,  ante,  15 ;  Like 
V.  Beresford,  III,  506,  and  the 
cases  there  cited ;  and  Franco  v. 
Franco,  post,  515. 
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Whistlbr 

V. 

Nkwman. 


It  cannot  go  back  beyond  the  time  of  the  husband's  death* 
They  must  pay  her  the  dividends  from  the  time  of  the  hus- 
band's death;  and  she  is  to  receive  the  dividends  accrued, 
since  the  stock  was  replaced. 


Husband  and 
wife  living  se- 
parate under 
a  divorce  i 
maui  Sf  tkoTo 
obtained 
against  the 
wife  for  adol- 
teryy  she  pe- 
titbned,  that  a 
sam  of  money 
belonging  to 
her  might  be 
seUkd  to  her 
separata  use; 
he  petitioned, 
that  it  m%ht 
be  paid  to 
bim:   the 
Court  refused 
to  make  any 
order* 


CARR  V.  EASTABROOKE. 

tf^ROSS  petitions  were  presented  by  husband  and  wiie ;  the 
one  praying,  that  a  sum  of  350/.  belonging  to  the  wife 
nught  be  settled  to  her  separate  use ;  the  other,  that  it  might 
be  paid  to  the  husband,  without  making  any  provision  for 
the  wife. 

The  circumstances  were  these.  Six  weeks  after  the  mar^ 
riage  the  husband  safled  to  die  Ecut  Indies:  and  upon  hia 
return  he  found,  that  his  wife  had  eloped,  and  was  Kving  in 
adultery.  He  obtained  a  divorce  &  mensd  ^  thcro  in  ihe 
Ecclesiastical  Court. 

She  continued  to  live  in  the  same  state  till  the  death  of 
the  person,  with  whom  she  had  eloped.  Since  that,  it  was 
alledged,  that  she  was  supported  by  his  mother;  and  that 
she  had  no  other  provision. 

^  Batt  v.  Montgomery  {ante.  Vol.  11,  191 ;  4  jBro.  C.  C.  SS9) 
was  cited. 

*  Ijord  Chancellor  said,  he  could  make  no  order  upon 
either  petition:  he  could  not  settie  this  sum  to  the  separate 
use  of  the  wife;  and  must  leave  it,  as  it  was (68). 

(68)  Bullock  V.  M€ime$,  post,  796.    See  the  note,  ants,  VoL  II, 
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At  the  R0LL1/9 

June  12M. 

Retbre  the 


SERGISON,  Ex  parte : 


In  the  Matter  of  Ceipps,  an  Infant  ^ord  Chan- 

cellor, 
TJY  an  order  made  on  the  5th  of  April,  1798,  on  petition  it       Aug.  Gth. 

was  referred  to  the  Master  to  examine  and  certify,  in     The  Lord 

whom  the  legal  estate  in  certain  premises  was  vested;  and  whe-  Chancellor  and 

ther  John  Marten  Cripps,  an  infant,  was  a  trustee  or  mortgagee  ^^^^  ^f  '^ 

within  the  intent  and  meanini?  of  the  Statute  7  Anne,  c.  1&.  ^  , .  °®  °® 

n      1  ,       ,     ,    ^^,     ^  ,^         1     m«^  1    to  thmk,  the 

By  the  report,  dated  the  23d  of  Mat/,  the  Master  stated,  j^    ,  esUte  in 

that  Warden  SergUon  executed  a  mortgage  in  fee   of  the  mortiraged 
estates  in  question  by  indentures  of  lease  and  release,  dated  premises  pass- 
die  4th  and  5th  oiJune^  1792,  to  Riclmrd  Hamshar,  to  secure  ed  by  a  ge- 
Ae  sum  of  2000/.  with  interest;  that  by  indentures  of  lease  »«'*!  residu- 
and  release,  dated  the  4th  and  5th  of  December,  1793,  the  *')^  <^«^"®  ^f 
>M>rtgage  was  -assigned  to  John  Marten^  and  his  heirs   and  ■^*goo 

assigns  fpr  ever.     Jolm  Marten  lately  died ;  having  duly  made    ,     '  execator 
his  win,  dated  the  20th  oi  September,  1797;  by  which,  after  bis  heirs   exe- 
devising  certain  real  estates  in  manner  therein  mentioned  to  caters,  admi« 
fait  great  nephew  the  said  John  Marten  Cripps,  he  gave  and  nistrators,  and 
devised  all  the  rest,  residue,  and  remainder,  of  his  estate  sssigos,  for 
both  real  and  personal  and  of  what  nature  or  kind  soever  ^^^^  ^^  ^"^ 
and  wheresoever,  not  therein  before  specifically  given  devised 
and  bequeathed,   to  the  said  Jolm  Marten  Cripps,  his  heirs  u^:--  nine.* 
executors  administrators  and  assigns  for  ever  on  the  side  of  ^^^q    ^i^^  i^^^ 
his  mother ;  and  he  appointed  the  said  John  Marten  Cripps  Chancellor 
sole  executor.  would  not 

The  Master   also  found,    that  John  Marten  Cripps  is  an  order  him  to 

mfant  of  the  age  of  nineteen ;  and  that  at  the  date  of  the  J°*^  *°  "*® 

T*  i_  .  ,  ^  coDvevance 

YiU  he  was  eighteen.  ,    '^  . 

,  .  under 'tbe  sta- 

The  Master  stated,  that  he  was  of  opinion,  that  the  estate  ^^^^  •  i^n^e 

aforesaid  did  not  pass  by  the  general  devise  contained  in  the  ^,  ^9    but 

wiD,  but  descended  to  the  testator's  nephew  John  Wood;  who  ordered   the 

was  his  heir  at  law.     He  was  also  of  opinion,  that  the  said  money  to   be 

John  Marten  Cripps  was  not  a  mortgagee  or  trustee  of  the  P^^  *n^o  tbe 

said  estate  withm  the  mtent  and  meaning  of  the  Act.  ^*°^.  ^  /^^'''^ 

■BBS  tnA    m  121  fit  * 

The  petition  was  presented  by  the  mortgagor  to  the  Master       ,     •  1     1 

of  the  Rolls,  stating  these  proceedings,  and  that  the  Master  ^^  should 

ought  come  of  age, 

it  would  be  very  reasonable,  that  he  should  joiu. 

Vol.  IV.  L 
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1798.         ought  to  have   certified^  that  John  Marten  Cripps  was  an 
^  ^^^^^  mfant  mortgagee  and  trustee  within  the  Act ;  and  praying,  that 

Ex  varie  ^  ^^®  Court  shall  be  of  opinion,  that  the  said  estate  did  not 
pass  by  the  will  of  John  Mctrten,  then  that  the  report  may 
be  confirmed;  but  if  the  Court  shall  be  of  a  contrary  opinion^ 
that  the  said  John  Marten  Cripps  may  be  declared  to  be  an 
infant  mortgagee  and  trustee  within  the  intent  and  meaning 
of  the  said  Act^  and  may  be  ordered  to  convey  the  said  estate 
to  the  petitioner,  or  as  he  shaU  appoint 

Master  of  the  Rolls  ( 69 ). 

I  have  read  and  considered  this  petition ;  and  I  think  the 
Master  wrong  in  his  judgment  I  am  of  opinion,  that  John 
Marten  Cripps  is  a  trustee  of  the  mortgaged  premises;  but 
I  cannot  order  him  to  convey  the  estate ;  because  he  as  the 
executor  is  entitled  to  the  money  secured  on  the  mortgage ; 
and  I  cannot  permit  an  infant,  though  he  is  an  executor,  to 
receive  the  money.  I  do  not  know  what  you  can  do  without 
filing  a  bill. 

I  have  spoken  to  several  of  the  Judges  and  also  to  a  very 
great  Civilian  upon  this  subject ;  and  I  really  think,  the  Legis- 
lature should  forbid  the  Ecclesiastical  Court  to  grant  probate 
to  an  in&nt  The  Ecclesiastical  Judge  told  me,  the  Spiritual 
Court  always  do  grant  it ;  because  they  conceive,  if  it  was 
refiised,  the  Court  of  King's  Bench  would  compel  thein  by 
a  Mandamus  to  grant  it.  I  asked,  whether  a  Mandamus  ever 
had  been  granted  for  such  a  purpose ;  but  I  do  not  find,  it 
ever  has. 

This  matter  was  considered  in  Compart  v.  Compart^  S  Bro. 
C.  a  195. 

But  as  I  do  not  dismiss  the  petition,  if  you  are  not  satis- 
fied with  my  opinion  and  judgment,  you  may  apply  to  the 
Lord  Chancellor. 

Upon  this  a  petition  was  presented  to  the  Lord  Chancellor  f 
praying  simply,  that  the  Master's  report  may  be  confirmed. 

It  was  stated  at  the  Bar,  that  the  heir  at  law  was  willing, 
to  convey. 

The  Lord  Chancellor  seemed  inclined  to  think,  there  was 
enough  in  this  will  to  pass  the  mortgaged  estate. 

(69)  The  jadgment  of  the  Master  of  the  Rolls  ex  reUtiame. 
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Mr^Raupetty  for  the  petition  observed  upon  the  situation 
of  the  mortgagor ;  and  said,  the  Act  distinguished  between 
a  trustee  and  a  mortgagee  by  the  word  "  or;"  and  in  this 
ease  though  the  words  *'on  the  side  of  the  mother'*  in  the 
residuary  devise  are  void,  Co.  Lit.  13^  a.  yet  they  afford  a 
strong  infisrence^  that  the  devisor  could  not  intend  to  pass 
the  mortgaged  estate. 

Mr.  Cox^  for  the  infimt  saidj  that  all  the  late  cases  required 
express  words  to  make  the  mortgaged  estate  pass  by  the  will. 

The  SoUcUcr  General  {Amicus  Curia)  said^  Lord  Nort/i- 
ingion  and  Lord  Thurhno  had  over-ruled  Lord  Hardwicie*^ 
epmion(70);  and  Lord  Thurlaw  said,  he  thought  it  better 
t^  go  back  to  Lord  Macclesfield^s  opinion. 

Lard  Chancellor. 
The  best  order,  I  can  make  for  you,  is  to  confirm  the  re- 
port, and  to  order  the  money  to  be  paid  into  the  Bank  in  the 
■■me  of  the  Accountant  Grenerali  ex  parte  the  infant  in  this 
natter*  You  will  therefore  take  your  conveyance  from  the 
heir  at  law ;  who,  you  say,  has  no  objection ;  and  when  the 
in&nt  comes  of  age,  if  you  choose,  he  should  join,  I  should 
diink  it  very  reasonable.  Sa  you  will  have  your  title  qua^ 
cunque  vid  datd.    
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The  order  was  so  drawn  up 

(70)  1  Atk.  605. 

(71)  See  Mr.  Butler's  note 
C§.  Lit.  203,  b.  note  96.  The 
Duke  of  Leeds  v.  Munday,  ante, 
Vol.  I1I»  348,  and  the  note  349. 

The  circamstaDces  of  this  case 
kad  considerable  effect  in  pro- 
ducing the  Act  of  Parliament, 
33 Geo.  Ill,  c. 87,  t.  6  &  7;  re- 
eitii^,  that  iDconveniences  arise 
from  grantiDg  probate  to  infants 
■ader  the  age  of  twenty-one;  and 
•aactaog,  that  where  an  infant 
if  sole  executor,  administration 

L 


(71). 

with  the  will  annexed  shall  be 
granted  to  the  guardian  of  such 
infant,  or  to  such  other  person, 
as  the  Spiritual  Court  shall  think, 
fit,  until  such  infant  shall  have 
attained  the  full  age  of  twenty- 
one  years;  at  which  period,  and 
not  before,  probate  of  the  will 
shall  be  granted  to  him :  such 
administrator  to  have  the  same 
powers  as  an  administrator  cf«- 
rante  minori  estate  of  the  next 
of  kin. 


e 


SlRGISON, 

Bx  parte. 


Where  an  in- 
fant is  sole  ex- 
ecutor, admi- 
nistration shall 
be  granted    to 
the  guardian, 
or  such  person 
as  the  Spi- 
ritual Court 
think  fit,  till 
the  infant  is 
twenty-one ; 
at  which  time 
and  not  before 
probate  shall 
be  granted  to 
him. 


lid 
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Feb.  24IA. 

Aug.  9th. 
Legacies  to  be 
paid  out  of  a 
specific  seca- 
ritjTp  which 
faUedy  held 
general  upon 
the  circam- 
stances. 


ROBERTS  V.  POCOCK. 

'KTATHANIEL  BARLOW  by  his  will  dated  the  5th  of 
February,  1785^  after  desiring,  that  all  his  just  debts 
and  funeral  expences  should  be  fully  paid  and  satisfied,  gave 
and  bequeathed  to  his  two  nieces  Jane  Bean  and  Sophia  Bean 
the  sum  of  4000/.,  when  and  as  soon  as  they  shall  severally 
attain  their  respective  ages  of  twenty-one  years,  equally  to  be 
divided  between  them,  share  and  share  alike ;  ftnd  in  case 
either  of  them  shall  happen  to  die  under  age,  then  he  gave 
the  whole  of  the  said  4000/.  unto  the  survivor,  when  and  as 

■ 

soon  as  she  shall  attain  that  age :  but  in  case  they  should  both 
die  under  age,  he  directed  the  whole  of  the  said  4000/.  to  sink' 
into  the  residue  of  his  estate  and  effects;  and  he  gave  to 
Sophia  Millar  the  sum  of  500/.,  when  and  as  soon  as  she  shall 
attain  her  age  of  twenty-one  years;  and  he  directed  the  same 
to  sink  into  the  residue  of  his  estate,  in  case  she  should  die 
under  that  age ;  and  he  gave  and  bequeathed  to  nomas 
Berdmore  the  stnn  of  500/.  for  the  trouble,  he  had  already 
had  in  the  management  of  his  (the  testator's)  affairs,  and 
which  he  would  have  in  the  execution  of  his  will.  The  will 
then  proceeded  thus:     • 

'^  And  I  direct,  that  all  the  aforesaid  legacies  shall  be  paid 
**  by  and  out  of  the  monies,,  which  are  now  due  and  owing 
from  Alexander  Davidson  of  Madras  Esq.  upon  bond :  but 
my  will  is,  that  in  case  I  shall  receive  the  said  monies,  or 
*'  alter  the  said  security,  such  receipt  or  alteration  shall  not 
"  be  deemed  or  construed  a  revocation  of  any  or  either  ot  the 
^'  said  legacies;  but  the  same  shall  in  such  case  be  paid  by 
"  and  out  of  some  other  part  of  my  estate  and  effects ;  and 
'^that  all  such  legacies  shall  bear  interest  after  the  rate  of 
"  5  per  cent,  per  annum  from  the  time  of  my  decease;  and  that 
^*  the  interest  of  the  several  legacies  intended  for  the  said  Jane 
*'  Bean,  Sophia  Bean^  and  Sophia  Millar,  shall  be  paid  to  them 
*'  respectively,  or  be  applied  by  my  executors  hereinafter 
*'  named  for  or  towards  the  maintenance  and  education  of 
^'  them,  the  said  legatees,  according  to  their  several  provisions 
^'  so  intended  for  them  respectively,  until  the  said  principal 
"  legacies  shall  be  paid  ^nd  payable ;  and  as  to  for  and  con- 


t€ 


it 


l( 


cenung 


CASES  IN  CHANCERY. 


m 


U 


<( 


''  ceming  all  the  rest,  residue,  ieuid  remainder,  of  my  estate 
''  and  eflfects,  of  what  nature  or  kind  soever,  and  whether  in 

settlement,  or  not,  I  give,  devise,  and  Itiequeath  the  same 

unto  my  dear  and  loving  wife  Mary  Barlow  for  her  own 
"  use  and  benefit  absolutely,"       ' 

He  appointed  his  wife  and  nomas  Berdmore  executor  and 
executrix. 

The  testator  being  about  the  time  of  making  his  will  pos« 
sessed  of  three  bills  upon  the  East  India  Company,  amounting 
m  the  whole  to  the  sum  of  8471/.  13^.  4</,,  which  constituted 
die  greatest  part  of  his  property  in  England,  by  indentures 
dat^  the  4di  o{  February^  1785,  (the  day  preceding  the  date 
of  his  will,)  declared,  that  Thomas  Berdmore^  in  whose  hands 
the.  aaid  biUs  were,  his  executors  and  administrators,  should 
stand  possessed  thereof  upon  trust  to  lay  the  same  out  in 
gOfiemment  security,  and  transfer  the  same  according  to  the 
joint  appointment  of  the  testator  and  his  then  wife  by  deed ; 
and  for  want  thereof,  and  until  appointment,  to  pay  th^ 
divideiids  to  his  said  wife  during  their  joint  Uves  for  her 
ab8ohite,.sole,  and  peculiar,  use;  and  after  his  decease,  in  case 
dbe  should  survive  him,  to  pay  such  dividends  to  her  and  l)er 
Itfogna  for  her  life ;  and  after  her  decease,  and  for  want  of 
tueh  joint  appointment,  to  pay  and  transfer  the  principal 
according  to  the  appointment  of  the  testator  by  deed  ojr 
win. 

,  The  bond  mentioned  in  the  wiU  was  dated  the  5th  of  May, 
178S;  and  was  executed  by  Davidson  to  secure  the  sum  of 
SOfXiL,  and  an  arrear  of  interest  due  from  him  to  the  testator. 
The  condition  expressed  was  for  the  payment  to  Mrs.  Mary 
Barlow,  the  wife  of  Nathaniel  Barlow,  or  such  other  person 
as  should  be  authorized  to  receive  the  same  m  London,  the 
Sam  of  4^,866  Arcot  Rupees  \2  Annas  and  1  Pice,  with  in- 
terest, at  5  per  cent. 

The  testator  sailed  to  the  East  Indies  immediately  after  th^ 

exfici^on  of  ^is  will:  and  he  died  in  August,  1786,  upon  his 

fetnrn   to  Europe.      Thomas  Berdmore  died  in  November^ 

1785.     In  1792  Davidson  died  at  Madras  insolvent 

The  testator's  widow  xnarried  Pocockt  and  the  bill 
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filed  against  her  and  her  husband  by  the  legatees  to  have 
their  l^aciea.  paid  out  of  the  general  personal  estate. 
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Hie  answer  stated,  diat  it  appears  by  the  books  of  die 
testator,  that  shortly  before  his  departure  from  Madras  he 
wrote  to  DaiMkoHi  mclosing  an  account  of  the  principal  and 
interest  due  upon  the  bond  to  the  &1  of  Jtme  then  next  \ 
informing  Davidson^  that  he  was  advised  to  get  away  as  soon 
as  posaUe{  that  he  had  taken  the  liberty  to  inclose  his 
account  current  up  to  the  ^  otJune  next,  with  interest 
charged  at  8  per  eent.t  and  which  he  flattered  himself,  he 
{fianidsovi)  would  not  thank  unreasonable ;  as  no  part  of  it 
had  been  paid  in  England  \  and  stating  the  balance  to  him  at 
14,S43  pagodas,  or  5697/.  4^. ;  and  saying,  he  would  take  it 
as  a  favor,  \i Davidson  could  spare  him  5000  pagodas;  whidij 
he  said,  would  hardly  dear  him  and  pay  his  passage. 

The  Defendants  believe,  no  part  of  the  principal  and  interest 
iMcured  by  the  bond  was  paid  to  the  testator,  except  diat 
'Davidson  did  in  consequence  of  that  application  pay  him 
5000  pagodas  to  enable  him  to  discharge  some  of  the  debts, 
he  owed  in  Indta^  and  defray  the  expence  of  his  passage  to 
Europe ;  and  the  Defendants  are  induced  so  to  believe,  because 
they  have  found  among  the  papers  of  the  testator  an  account 
eurrent,  in  which  credit  is  given  for  5000  pagodas  received 
fiK)m  Davidson.  The  principal  and  interest  upon  the  bond 
remaining  due,  after  deducting  the  amount  of  the  5000  pagodas 
amounted  on  the  9th  of  March  1786  to  8958  pagodas  88  &- 
nams  and  60  cash ;  being  equal  to  3583/.  9s.  6d. ;  as  appears 
by  an  account  current  in  the  hands  of  Davidson  to  that  time^ 
found  among  the  testator's  papers.  They  believe,  that  at  the 
death  of  the  testator  Davidson  was  insolvent ;  and  that  the 
only  hopes  of  his  creditors  were  from  his  retaining  his  situation 
under  the  East  India  Company.  The  testator  was  apprised^ 
that  the  bond  was  not  paid:  and  he  made  no  attempt  to  enforce 
payment ;  knowing,  that  Davidson's  ability  to  pay  depended 
entirely  upon  his  retaining  his  rank  in  the  Company's  service* 
The  Defendants  had  heard  long  before  the  death  of  the 
testator,  that  the  circumstances  oi  Davidson  had  been  and 
were  greatly  embarrassed :  but  the  Defendant  Mary  Pocock 
denies,  that  she  knew,  believed,  or  suspected,  or  had  any 
areason  to  believe  or  suspect,  that  the  testator  at  the  time  of  his 
death  believed,  that  the  conduct  (^Davidson  was  such  as 
would  ultimately  tend  to  ruin  ami  w€uste  his  estate :  on  the 
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eoBtnify  the  believeti  th»  testator  had  then  sangume  expec- 
tMtiaoBf  tkMDavitbon  would  be  confirmed  in  the  ofiice  of 
Govenior  of  the  Presidency ;  and  would  therefore  ultimately 
be  enabled  to  retrieve  his  affairs,  and  satisfy  all  his  creditors* 
The  Defendants  do  not  know  or  believe,  that  the  testator  ever 
attempted  to  commence  any  action,  or  endeavour  to  procure 
die  money  otherwise  than  by  friendly  applications  and  by 
vqnesenting  the  necessity  of  his  return  to  Europe  on  account 
of  his  health,  and  his  occasion  for  money  to  discharge  some 
debts  and  defray  his  passage. 

The  evidence  for  the  Defendants  proved,  that  in  August 
1786  the  circumstances  o£  Davidson  were  generally  reputed 
snd  esteemed  to  be  in  a  very  embarrassed  situation ;  and  that 
he  was  totally  insolvent. 
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SoUeitor  General,  Mr.  Grant ,  and  Mr.  Whishaw,  for  the 
Plaintiffs. 
The  question  is,  whether  a  direction  to  the  executors  to  pay 
matlot  m  particular  fund  a  legacy  antecedently  given  purely  and 
absolutely  shall  convert  that  into  a  specific  legacy.  The  ap- 
pGcaticai  pf  the  will  to  this  fund  is  in  the  shape  of  direction; 
sod  there  is  no  connection  between  the  gift  and  that  directionu 
The  Court  will,  if  possible,  in  every  case  lay  hold  of  circum- 
stanoes  to  construe  the  bequest  pecuniary:  Bider  v.  Wager, 
2  P.  WUL  S28.  Attorney  General  v.  Parkyn,  Amb.  566,  and 
BKntioned  in  Mr.  Cox'%  note.  The  Court  has  in  all  cases 
pursued  the  maxim  laid  down  by  Lord  Camden;  who  seems 
in  that  case  to  have  entertained  a  doubt,  whether,  even  if  the 
kgacy  was  of  a  debt  due  to  the  testator  by  another  person,  yet 
if  the  amount  of  the  debt  is  mentioned  in  the  bequest,  that 
dMNild  not  turn  it  into  a  pecimiary  legacy.  In  Ashbumer  v. 
kPChdre,  2  Bro.  C.  C.  108,  also  mentioned  in  Mr.  Cox*a  note 
U^  Bider  v.  Wager  {72),  Lord  Thurlow  dissented  from  that 
doetrine  of  Lord  Camden.  Badrick  v.  Stevens,  3  Bro.  €•  C. 
4Slj  will  probably  be  cited  for  the  Defendants:  but  there  it 
WM  evident  the  testator  meant  to  parcel  out  the  bond  among 
die  legatees,  and  to  give  them  nothing  but  that  bond ;  with  a 
bequest  to  the  obligor  himself  of  the  remaining  part  of  the 
maoBj  due  upon  it,  after  the  legacies  were  deducted.    In 

Pawlet's 
(78)  See  also  Mr.  Gw's  nolo  to  Hinton  v.  Pinche,  1  P.  Will.  540. 
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Pamlefs  Case,  Sir  71  Raym.  335,  the  leading  case,  m^iitioiied' 
by  Lord  Camden,  the  legacy  was  held  absolute  with  a  demon^ 
stration  of  a  particular  fund,  which  might  answer  that  legacy; 
In  Coleman  v.  Coleman,  {ante,  Vol.  U,  639,)  nothing  could  be 
more  specific  than  the  legacy :  but  upon  the  whole  view  of 
the  case  your  Lordship  thought  it  impossible,  that  the  testator 
could  mean  any  thing  more  ^than  to  give  that  bill  upon  the 
supposition  that  it  was  not  called  in  at  his'  death.  Your  Lord** 
ship  there  intimated,  that  Atiomey  General  v.  Parkyn  was 
determined  upon  great  consideration,  and  that  Lord  Camden 
gave  a  very  able  judgment.  Upon  the  authority  of  that  case 
Carteret  v.  Lord  Carteret,  stated  in  Ashbumer  ▼•  M'Gmre, 
was  determined  by  Lord  Baihurst.  SamUe  v.  Blacketf  1  P* 
Will.  777.  Ford  y.  Fleming,  2  P.  Will.  469.  There  is  a 
material  and  important  distinction  between  a  gift  of  a  security 
simply  and  a  gift  of  a  sum  of  money  payable  out  of  a  security. 
In  the  latter  case  it  is  considered  as  given  according  to  the 
language  of  the  civilians  in  numeratis  ;  and  the  fund  is  pointed 
out  only  for  the  sake  of  the  arrangement,  or  to  prevent  abat^ 
ment.  That  distinction  though  it  has  been  complained  <^ 
by  some  Judges,  and  was,  I  believe,  thought  refined  by 
Lord  Thurlotv,  will- upon  accurate  consideration  appear  not 
to  be  arbitrary  or  refined,  but  founded  on  principle :  particu- 
larly that  of  Lord  Camden,  that  this  Court  presumes  against 
specific  legacies ;  and  will  construe  a  legacy  general,  unless  a 
strong  intention  to  the  contrary  api)ears ;  which  rests  upon  the 
great  principle  in  the  interpretation  of  vrills,  a  desire  to  efiec- 
tuate  the  intention.  Upon  this  question  there  is  on  the  one 
hand  a  mere  presumption  of  an  intention  to  revoke  the  legacy : 
on  the  other  there  is  a  strong  expression  in  favor  of  the 
legatee.  The  Court  therefore  adopts  the  express  purpose  in 
preference  to  that,  which  is  implied;  and  conceives,  that  in 
general  the  intention  is  more  likely  to  be  answered  by  con- 
struing it  to  be  a  general  legacy,  unless  there  is  a  strong 
implication,  that  it  is  intended  to  be  specific.  The  case  <tf 
loss  to  specific  legatees  by  the  failure  of  the  particular  fund  & 
much  more  likely  to  happen  than  a  deficiency  of  property  to 
answer  the  general  legacies.  It  is  very  rare,  that  a  genont 
legatee  claims  to  be  considered  as  a  specific  legatee;  but 
to  the  contrary  arf»  very  numerous. 
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Tto'lieiieral  indiiiation  of  the  Court  recmeB  strong  eon- 
fiiMition  from  the  particular  circumstances  of  this  will.  The 
dmrer  of  the  will  provides  against  the  only  cases  in  the  con- 
teiqphtion  of  the  testator:  yic.  his  receiving  the  money  him- 
self or  akering  the  security.  In  the  latter  case^  if  he  meant 
to  make  it  specific,  -and  merely  that  the  legatees  should  take 
their  chance  of  the  bond,  it  was  natural  for  him  to  have  sub- 
itkuted  die  new  security  in  the  place  of  the  other.  He  goes 
OB  to  give  interest  at  5  per  cent,  from  the  time  of  his  deceasci 
Mt  making  that  depend  upon  the  recovery  of  the  bond,  ^  but 
purely  and  absolutely.  They  could  have  demanded  that  in* 
tefert;  and  it  would  have  been  no  answer  by  the  executors^ 
that  they  had  not  received  the  amount  of  the  bond.  It  woidd 
te  absii^d,  that  interest  should  be  paid  out  of  his  general 
sitate-iipon  a  legacy  not  payable  out  of  the  general  estate. 
Both  clauses  ought  to  have  effect,  if  possible;  which  can  only 
be  by  construing  the  second  additional,  accumulative,  and 
nzfliary.  It  is  not  likely,  he  could  mean  the  maintenance 
aad  education  of  these  his  near  relations  to  depend  upon  a 
doabtfid  and  precarious  fund;  as  this  certainly  was;  the 
£000  pagodas  having  been  recovered  by  mere  accident.  The 
observation  applies  to  tiie  legacy  to  Berdmore\  which 
intended  as  a  reward  for  his  care  and  trouble. 
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Attorney  General^  Mr*  Mansfield^  and  Mr.  Uoydy  for 
the  Defendants. 
The  only  addition  necessary  to  be  made  to  the  question,  as 
it  has  been  stated,  is,  that  the  general  tenor  of  the  will  must 
io  all  cases  be  looked  to.  This  is  the  weakest  case,  that  has 
oeeorred.  The  sum  secured  by  the  bond  does  not  much  ex- 
ceed the  amount  of  the  legacies.  The  rate  of  interest  upon 
die  legacies  is  the  same  with  that  produced  by  the  bond.  The 
testator  has  not  lef^  to  inference  the  cases,  in  which  these 
Isgacies  should  be  paid  out  of  the  residue.  The  particular 
GHes  specified  exclude  any  other.  He  was  aware  of  the  law 
as  to  tb^  ademption  of  a  legacy  and  of  the  distinction  between 
specific  and  pecuniary  legacies.  By  altering  the  security  he 
eoold  not  mean  altering  the  person  of  the  debtor;  for  he  could 
■ot  do  that  without  receiving  the  money ;  which  is  the  other 
case  specified.     It  must  meaq,  if  he  should  take  any  pther 

security 
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aecurity  Scam  Davidion.  He  looked  to  the  case^  that  some  of 
the  legatees  might  die  before  him ;  and  having  distinctly  said^ 
he  meant  to  give  his  wife  every  thing  but  so  much  of  this  debt 
as  could  be  realisedi  whether  in  his  Ufe,  or  not,  he  adds,  that 
if  any  of  the  legatees  die  in  his  Ufe,  his  wife  shall  have  even 
a  part  of  that^  except  in  the  case  of  siunrivorship  pointed  out. 
The  word  "  such*'  shews,  that  if  the  legacies  were  not  pay- 
able, the  interest  would  not  be  payable.  The  interest  and 
principal  are  meant  to  come  from  the  same  fund;  and  the 
bond  would  have  produced  the  interest.  Suppose,  upon  hia 
arrival  in  India  he  had  found  Davidson  dead  insolvent,  and 
had  been  asked,  whether  he  meant  by  his  will,  that  5000L 
not  being  recoverable,  that  his  wife  should  have  the  residue 
mnu^  5000/.  It  is  impossible  to  suppose  that  to  be  his  in- 
tention. It  is  not  to  be  supposed  he  would  have  taken  so 
ouich  ^  out  of  the  bulk  of  his  fortune  given  to  his  wife,  but 
upon  the  supposition  that  this  fond  would  be  productive. 
Suppose,  all  the  rest  of  his  property  would  only  make  up  these 
legacies ;  could  it  then  be  argued  ?  It  must  be  admitted,  that 
these  legatees  must  have  abated  among  themselves,  in  case 
Davidson*8  assets  had  produced  4000/L  As  to  the  argumeBt 
from  the  particular  nature  of  these  legacies,  it  never  occurred 
to  the  testator,  that  the  case  would  happen,  that  has  hap- 
pened. This  is  not  the  case  of  a  pecuniary  legacy,  where  the 
modus  of  payment  only  fails.  There  is  as  clear  an  intention 
to  give  his  wife  his  other  property  as  to  give  to  these  legatees 
this  part,  which  in  the  event  is  lost.  It  is  an  accident;  and 
the  legatees  can  claim  only  the  dOOO  pagodas  received  by 
the  testator. 

Coleman  v.  Coleman  had  a  circumstance  in  it,  which  brings 
it  very  exactly  to  the  Attorney  General  v.  Parkyn :  the  bill 
of  exchange  was  given  in  strict  settkmient.  Another  circumr* 
stance  was,  that  it  constituted  the  bulk  of  hb  property.  Your 
Lordship  stated  the  argument  with  regard  to  the  Attomeff 
General  v.  Parkyn^  that  arose  fairly ;  that  upon  the  whole 
context  of  the  will  the  testator  intended  to  give  his  property. 
Badrick  v.  Stevens  was  clearly  specific :  the  remainder  of  the 
debt  being  given  to  the  debtor,  if  the  debt  was  received  by 
•  the  testator,  it  could  not  be  contended,  that  it  continued  aa 
a  legacy.    All  the  cases  except  Saville  v.  Blacket  arise  upon 
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dw  act  of  Uie  teatalcHr.  In  that  case  the  fund  failed^  as  in 
4hii  instance.  It  is  a  very  singular  case ;  and  upon  the  parti- 
calar  jvstice  of  it  there  could  be  no  doubt;  though  the  lan- 
guage of  the  Court  is  rejuresented  as  general.  There  is  a  great 
£flferenoe»  where  the  legacy  £uls  by  the  act  of  the  testator^ 
and  where  the  fund  itself  is  lost.  Many  cases  of  the  former 
kind  have  occurred,  in  which  it  was  impossible  to  suppose^  the 
lettator  meant  the  legacy  to  fail;  as  in  Ashbumer  v.  M^Guire: 
but  in  the  other  case,  the  testator  having  made  the  disposition 
ipon  a  calculation  of  his  property,  if  the  fund  fails,  it  alters 
&e  whole  plan  of  his  wi]L 
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SoUeUar  General,  in  reply. 
The  question  is,  whether  the  testator  meant  to  give  to  his 
every  thing  but  5000/.,  not  that  specific  sum  of  5000/. 
The  estate  mi^t  have  been  greatly  increased,  or  greatly  di- 
■nislied*  If  he  had  acquired  a  large  fortune,  that  would 
imre  gone  to  his  wife ;  but  not  upon  the  state  of  the  property, 
he  had  in  view  at  the  time  of  makiog  the  wiD.  The  true 
^qneation  is,  whether  this  is  a  conditional  legacy,  as  every 
9fed£c  legacy  is,  or  whether  it  is  absolute.  By  altering  the 
mcmtj  he  must  mean  either  to  lend  the  money  to  somebody 
datf  or  to  take  another  security  from  Davidson.  It  is  clearly 
Mt  upon  any  calculation  of  his  property.  There  are  no  ne» 
yOhre  words.  It  is  like  the  common  case  of  a  general  legacy 
directed  to  be  paid  out  of  real  estate ;  from  which  it  does  not 
UloWj  that  it  is  not  to  be  paid  out  of  the  personal  estate. 
b  18  a  constant  rule,  that  subsequent  words  shall  be  construed 
rtnctly,  so  fiir  as  they  go  to  defeat  what  has  been  previously 
given  absolutely.  Another  rule  is,  that  what  is  directory  shall 
not  control  the  substance  of  the  gift;  as  in  the  common 
esse  of  a  l^acy  at  the  age  of  twenty-one,  and  a  legacy  pay- 
die  at  twenty-one  (73).  The  direction,  in  case  he  should 
necire  the  money  or  alter  the  security,  applies  to  lus  appre- 

hensicm. 


(78)  This  distioction,  adopted 
kma  the  positive  mle  of  the 
Efldesiastical  Court  as  to  per- 
tonal  legaeies,  has  n<^  been 
improved ;  and  does  not  take 
ihca  as  to  legacies  charged  on 


real  estate;  which  sink  by  the 
death  of  the  legatee  before  the 
time  of  payment.  See  ante. 
Vol.  111,^643,  and  Peorce  v.  Lu^ 
wumt  III,  135. 
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henaion,  that  it  might  operate  as  a  revocation  of  the  legacy; 
but  does  not  go  upon  any  calculation  of  his  property.     The 
Court  cannot  conjecture  against  an  absolute  gift«    There  must 
be  certainty.     Voet  upon  the  Pandects^  ^^  tit.  1,  s.  5.  "  Si 
testator  scripserit^    aureos    quadringentos   Pamphilae    dari 
volo,  ita  ut  infra  scriptum  est:  ab  Julio  autore  aureos  tot; 
&  in  castris  quos  habeo  tot;  &  in  numerator  quos  habeo 
tot ;  ^  post  mukus  demum  annos  decesserit,  cum  jam  onrnes 
summa  in  alios  usus  translatte  essent,  responsum  fuit,  Pom" 
**  phiUs  quadringenta  deberif  quia  verosimilius  est,  patrem^ 
familias  demonstrare  potius  Jusredibus  f)oluiss€,  unde  aurie§ 
quadringentos  sine  incommodo  rei  familiaris  contrahere  pos- 
senty  quam  conditionem  Jidei  commisso  injedsse,  quod  ab 
initio  pure  datum  esset.'* 
The  same  construction  has  prevailed  in  all  cases.    If  a  poi^ 
and  absolute  estate   is   created,   and  words  follow  importing 
limitation,  such  words  are  always,  construed  strictly ;   for  « 
condition  is  to  be  imposed  upon  an  absolute  gift,  not  upon 
{urobability,   but  demonstration  (74).     The  Defendant  mast 
take,  the  residue  with  all  the  consequences.     There  ia  iil> 
reason  to  suppose,  the  testator  intended,  that  she  should  take 
the  whole  of  his  property,  and  hm  own  family  nothing,  beeauae 
Davidson^  has  failed. /■  By  a  voluntary  settlement  made  only 
the  day  before,  the  execution  of  the  will  he  made  a  very-con^ 
siderable.pcovisioD.forher.r    By  the  will  he  has  ^denoted  no 
intention  in  her  favour,  except,  that  she  shalltaketfae  residue; 
that, .  isy  what  remains  aflber  all.  the  purposes  of  the  wUI  are 
answered.     This  being  a  4AefLr  specific  fund,  he  thought  k 
convenient  in  the-  state  of  his  property,  that  it  should  be  ap- 
plied to  this  purpose.    In  Earl  ofThomond  v.  Earl  qfSt^olt, 
I  P^^WilL  461,  there  were  new  words  of  gift;  which  is  not 
the  case  here.     In  Kir kpatrick  \.  Kirkpafrick^  before  Lord 
Kenyouy  when  Master  of  the  Rolls,  legacies  were  given  to 
perspns  in  Indioy  and  legacies  to  persons  in  England;  to  be 
respectively  out  of  the  effects  in  the  respective  countries ;  that 
was  held  to  be  only  a  direction  as  to  the  payment;  not  to 
make,  them  specific*  ... 


Lord  Chancellor.     I  wish  to  consider  of  this  case.- 


(74)  Br4tdley  v.  Peixoto,  ante,  Vol.  ill,  324. 
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'  jEiorrf "Chancellor  (after  stating  the  will).'-  '  —  -  % 
The  event,  which  produced  this  question,  is,  that  the  effects 
of  Mr.  Davidson,  who  resided  in  Indta,  have  from  circum-^ 
stances  well  known  to  us,  though  he  was  of  considerable  re^ 
puted  property,  turned  out  to  pay  little  or  nothing.  . 

The  question  arising  upon  an  event,  that  was  not  at  all  in 
die.contemplatioh  of  the'  testator;  teads  to  that  sort  of  dis- 
cnssiDn,  which  is  always  extremely  imsatisfactory  in  the  result : 
fixl  what  the  testator  would  have  done  in  a  case,  that  Was  tiot 
foreseen  by  him.  On  the  part  of  the  residuaiy  legatee*  it  was 
ugued  very  plausibly,  that  upon  the  whole  of  the  Will  it  was 
to  be  collected,  that  the  testator  had  made  an  estimate  of  ins 
fiirtane  ;  that  upon  that  fortune^  so  estimated,  calculating^  that 
lie  had*  a  sum  of  5000/.  well  secured,  he  meant  upon  that 
■q^positioti  in  his  own  mind  to  give  these  particularlegades ; 
ad  that  exclusive  of  that  all  the  rest  of  his  fortune,  'iidtde^ 
fined  in  the  will,  but  supposed  to  be  defined  and  estimated  in 
Ibs  own  imagination,  he  intended  to  give  to  his  wife.  There* 
fine  it  is  concluded  in  the  argument  on  one  side,  «that  if  it  had 
been  in  his  view,  that  a  case  might  happen,  in  which  that 
fiOOCML  would  be  lost,  and  the  property  would  be  diminished 
to  so  great  an  extent,  the  probability  is,  he  would  not  have 
given  these  legacies,  at  least  he  would  not  have  broken  in  to 
iiidi  an  amount  upon  the  provision,  he  meant  to  give  to  his 
wife.  It  isalso  contended,  that  he  has  specified  two  ways^ 
k  which  his  specific  purpose  might  fail  of  effect :  his  calling 
iilliie  money,  or  altering  this  *  security,  and  it  was  contended 
with  a  good  deal  of  plausibihty,  that  having  expressed  what 
WIS  to  be  done  in  those  two  cases,  an  inlplication  arises,  that  it 
eoidd  not  be  his  intention  in  the  case,  that  has  happened,  that 
die  legatees  should  charge  the  residue.  On  the  Other  side  it 
was  contended,  and  very  plausibly  likewise,  that  the  intention 
was  definite  with  regard  to  the  legatees ;  that  the  sum  of  his 
boonty  is  definite  and  absolute  with  regard  to  them ;  that  they 
stood  in  a  near  degree  of  relation  to  him :  two  were  his  nieces : 
die  third  was  probably  connected  with  him :  the  fourth  is  a 
legatee  expressly  for  past  services,  and  as  an  inducement  to 
him  to  act  qud  executor  in  the  execution  of  the  will  and  in 
■laldng  good  the  residue  to  the  wife ;  that  with  respect  to  her 
dieie  is  no. definite  intention:  he  gives  to  her  what  he  did  not 

know 
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know  how  otherwiae  to  dispose  of;  what  the  hw  woiiU  have 
disposed  of^  if  he  had  not ;  a  loose  floating  residue ;  that 
they  are  not  entitled  to  argue,  that  sufficient  appears  upon 
the  will  to  induce  the  Court  to  think^  he  had  made  it  upon  a 
calculation. 


[♦160] 


The  arguments  upon  the  one  side  and  the  other  lead  to 
this  conclusion;  that  I  cannot  pronounce  with  any  degree  of 
certainty,  what  the  testator  would  have  done  in  a  case,  that 
never  occurred  to  him.  first,  it  is  evident,  there  was  no  sup* 
position,  that  could  induce  him  to  make  a  provision  for  the 
case,  that  has  happened.  I  am  therefore  to  take  the  will|  as 
I  find  it.  The  Coinrt  always  feels  itself  disposed  to  entertain 
that  sort  of  reasoning.  One  would  wish  to  do  what  one  must 
suppose  would  have  been  the  intention  of  the  testator  in  the 
event,  that  has  happened :  hut  it  really  amounts  only  to  ooiv* 
jecture.  If  I  was  asked  my  opinion,  I  must  fairly  say,  the 
arguments  upon  the  one  side  and  the  other  balance  themselves 
very  much.  These  legacies  I  find  given,  certainly  not  as  spe- 
cific legacies ;  and  I  cannot  apply  any  nde,  that  has  been  laid 
down  as  to  specific  legacies,  to  these.  He  has  not  given  the 
bond  in  form  or  in  substance.  The  legacies  are  charged  upon 
the  bond :  but  they  do  not  amount  to  it.  Supposing,  as  he 
did,  that  the  bond  was  a  good  security,  it  was  worth  much 
more  than  the  amount  of  the  legacies  with  interest  at  5  per 
cent,  from  the  decease  of  the  testator.  Being  in  India^  it 
could  not  be  immediately  called  in.  The  benefit  of  the  bond 
therefore  belongs  as  a  substantive  part  of  his  estate  to  the^ 
residuary  legatee,  charged,  I  think,  with  these  legacies.  The 
Court  would  have  laid  hold  of  it ;  and  would  not  have  per* 
nutted  it  to  be  applied  to  the  prejudice  *of  the  kgoteetf 
except  for  the  payment  of  debts.  In  this  respect  it  might 
be  said  to  be  specific;  that  they  were  not  to  abate :  but  yen 
cannot  argue  that  upon  this  will ;  for  there  are  no  other  le* 
gacies.  These  are  the  only  legacies.  It  rather  assumes  the 
question  to  be  decided. 

Is  it  then  conditional  legacy?  The  legacies  to  the  two 
nieces  and  the  other  girl  are  contingent  with  regard  to  die 
principal :  but  there  is  no  condition  with  regard  to  the-inte^ 
rest  of  those  three,  and  it  is  remarkable,  that  they  are  to  be 

paid 
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paid  with  interest  at  5  per  ceni.  from  his  death  expressly  for  17M. 
education  and  maintenance.  If  I  am  to  adopt  conjecture,  it 
it  a  great  strain  to  hold,  that  if  he  was  exercising  his  judg- 
ment, he  should  have  so  provided,  that  the  maintenance  should  PococK. 
be  pud  for  three  or  four  years,  and  then  all  at  once  cease 
by  the  accident,  to  which  such  legacies  are  liable,  and  that 
has  happened  in  this  instance. 

There  is  no  principle  therefore,  upon  which  I  can  say,  these 
legacies  are  not  to  be  paid  out  of  the  residue,  except  by  in- 
didgiDg  in  a  strain  of  conjecture,  which  is  too  slight  and  too 
daageroiis  for  the  Court  to  act  upon (75). 

(75)  See  the  note,  ante.  Vol.  II,  641. 


HINCKLEY  V.  SIMMONS.  1798. 

J3ICHARD  HINCKLEY  by  his  will  dated  the  6th  of    MuSiwilU 
Mat/f  1767,  gave  to  his  wife  all  his  real  and  personal  by  two  un- 


for  life ;  and  after  her  decease  he  gave  all  such  estates  married  sis- 
bsth  real  and  personal  (except  the  leasehold  lands  after-men^-  ters  under 
tioned )   to   his  eldest  son  Thomas  Hinckley ^  his  executors,  twenty-one : 
sdoumstrators  and  assigns,  for  ever,  or  for  such  other  estate,    ^  marnago 
iih^  the  S2ud  testator,  had  in  the  same  respectively;  subject  , 

sod  chargeable  with  the  payment  of  several  sums  of  money  ^^  ^m  ^^ 
for  the  fortunes  of  the  younger  sons  of  the  testator ;  and  he  the  other, 
duffged  all  the  said  estates,  both  real  and  personal,  except    Bequest  to  A. 
Ak  said  leasehold,  with  the  sum  of  1000/.,  which  he  gave  &nd  in  case  of 
to  his  daughter  Elisabeth  Hinckley,  and  the  farther  sum  of  ^^^  ^••^  ^ 
UMKMLy  which  he  gave  to  his  daughter  Mary  Hinckley;  and      *  "^  * 

ke  directed  the  said  respective  legacies  to  be  paid  within  .    ^ 
tsdve  months  after  the  death  of  his  said  wife,  in  case  his 
Mid  daughters  should  then  be  twenty-one ;  and  if  either  of 

should  die,  before  *  their  respective  legacies  should  be-  [  ^  161  ]f 
payable,  that  the  surviving  daughter  should  be  entitled 
to  SOOlL,  part  of  the  fortune  of  the  daughter  dying ;  and  if 
both  should  die,  before  they  should  be  entitled  to  receive 
Aeir  respective  legacies,  he  charged  all  his  estates  with  the 
saa  of  1000/L  only;  which  he  gave  to  his  younger  sons.  He 
gave  the  said  excepted  leasehold  premises  to  his  daughter 

Elizabeth 
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EKsMbeth Hinckley  ior  the  reinwider  of  the  term;  and  de- 
dared,  that  all  his  children  should  take  their  respective  lega- 
cies in  satisfaction  of  any  settlement  or  provision  made  for 
them  before  his  marriage.  He  apx>ointed  his  wife  and  hia 
son  Thomas  executors. 


The  testator  died  in  1772. 
<  Elizabeth  Hinckley j  when  of  the  age  of  twenty  and  up- 
wards, but  under  twenty-one,  made  the  following  will : 
,  "  I  Elizabeth  Hinckley  o{  Litchfield,  spinster,  do  make  this 
my  last  will  and  testament ;  and  I  do  give  and  bequeath 
unto  my  sister  Mary  Hinckley  all  my  fortune  and  every 
thing  I  have  a  power  to  leave ;  and  in  case  of  her  death 
I  do  then  give  and  bequeath  all  I  have  to  my  mother  Mary 
Hinckley;  and  I  do  hereby  appoint  Mary  Jones  of  Litch* 
"Jield  executrix  to  this  my  last  will  and  testament;  in  witness 
"  whereof  I  have  now  set  my  hand  and  seal  this  30th  day  of 
''December  1777." 


it 
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Mary  Hinckley,  the  sister  of  Elizabeth  Hinckley,  being 
then  about  the  age  of  nineteen  made  a  similar  will,  bearing 
the  same  date,  and  appointing  the  same  executrix. 

Both  these  wills  were  deposited  with  the  executrix  Mary 
Jones,  and  continued  in  her  possession  till  the  marriage  of 
Mary  Hinckley.  On  the  25th  oi  March,  1788,  Mary  Hinck- 
ley the  mother  died  intestate. 

By  indentures,  dated  the  25th  o(  December,  1789,  reciting, 
that  Thomas  Hinckley  did  some  time  ago  agree  to  augment 
the  fortune  of  his  aister  Elizabeth  by  adding  500/.;  which,  it 
is  therein  mentioned,  far  exceeded  the  value  of  the  leasehold 
premises  bequeathed  to  her  by  her  father's  will,  to  the  -pecu- 
niary legacy  thereby  given  to  her,  upon  condition,  that  she 
should  assign  and  transfer  to  him,  his  executors  and  adini* 
nistrators,  *the  said  leasehold  lands;  and  reciting  the  death 
of  the  mother,  from  which  time  he  had  paid  his  said  sister 
the  interest  of  the  said  sums  of  1000/.  and  500Z.  and  that  he 
had  secured  the  said  sums  to  her;  she  released  her  legacy, 
imd  assigned  the  said  leasehold  premises  to  Thomas  Hinckley^ 
his  executors  and  administrators ;  and  he  gave  his  bond  bear* 
ing  the  same  date  for  the  sum  of  1500/. 
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Simflar  indentures  of  release  were  executed  hy  Mary  Hinck* 
tey,  and  a  similar  bond  of  the  same  date  by  Thomas  Hinckley 
to  her  for  1500/. 

In  January  1794  Mary  Hinckley  married  WilUam  Simmons. 
Elhiabelh  Hinckley  afterwards  died  suddenly  after  a  few  hours 
iDiiess^  during  the  greater  part  of  which  time  she  was  deli- 
riousy  at  the  house  of  her  brother  Thomas;  leaving  her  two 
brothers  and  her  sister  Mary  Simmons  her  next  of  kiii«  After 
the  death  of  EUxabeth  Hinckley  her  will,  above  stated,  was 
fimnd  in  a  drawer  in  her  escritoir. 

The  bill  was  filed  by  the  two  brothers  oiElissabeth  Hinckley 
Wjfoa  the  ground,  thsit  Mary  Simmons  had  only  an  interest  for 
tfe  under  the  will  of  her  sister ;  and  by  the  death  of  her  mo- 
dier  in  her  life  the  principal  lapsed,  and  was  undisposed  of. 

The  bill  charged,  that  the  will  of  Elizabeth  Hinckley  Was 
intended  to  be  cancelled  or  destroyed. 
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The  Defendants  Simmons  and  his  wife  claimed  all  the  pro- 
perty of  Elizabeth  Hinckley  under  her  will  absolutely ;  and  by 
Aeir  answer  stated,  that  both  the  said  wills  of  Elizabeth  and 
Mary  Hinckley  were  about  the  time  of  the  marriage  of  the 
latter  taken  out  of  the  possession  o{  Mary  Jones  hy  Elizabeth 
Hmelleyf  and  the  will  of  Mary  Hinckley  was  destroyed  by 
EUzabeth  Hinckley^  as  the  Defendants  believe :  but  they  do 
not  know,  that  the  will  of  Elizabeth  Hinckley  was  intended  to 
be  cancelled  or  destroyed ;  because  the  Defendants  say,  EU- 
mbeik  Hinckley  continued  to  entertain  the  same  degree  of 
dfeetion  for  her  sister  after  as  before  her  marriage ;  and  such 
wSlwas  kept  m  Elizabeth  Hinckley's  owii  custody;  and  after 
hes  death  was  found  in  the  same  drawer  in  her  escritoir  as 
fte  bond  of  her  brother ;  to  which  drawer  she  friequently  had 
Kccwirse  to  make  indorsements  upon  the  bond  of  receipts  of 
^inlefeat,  and  the  day  before  her  death  she  spent  some  time 
■MPfl  her  papers  and  letters  in  the  same  escritoir;  and  the 
irmwer  contained  the  will  and  bond  and  no  other  papers. 
The  Defendants  admitted,  Elizabeth  Hinckley  behaved  with 
pneat  affisction  to  her  brothers ;  but  believe,  she  had  a  much 
greater  attachment  to  her  sister. 

The  cause  was  heard  on  bill  and  answer. 

Vol-  IV.       ;  M 
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Lord  Chancellor. 

This  is  a  case  of  very  little  difficulty.  It  is  a  hard  case ; 
and,  as  the  circumstances  have  turned  out,  I  am  rather  in- 
clined to  think,  the  existence  of  this  will  is  a  misfortune  not 
intended  hy  the  person,  who  made  it.  All  the  arrangement, 
that  took  place  in  the  femily  upon  this  project,  leads  to  the 
supposition,  that  the  two  wflls  of  the  two  sisters  in  favour  of 
each  other  were  by  the  marriage  of  one  put  out  of  the  ques- 
tion. But  I  cannot  act  upon  that;  and  upon  the  construction 
of  the  will  I  am  perfectly  satisfied  upon  the  case  of  Lowfield 
▼.  SUmehamy  2 Sir*  1S61 ;  which  is  precisely  this;  taking  the 
words  to  import  a  contingency;  and  not  limiting  the  estate 
of  the  Defendant  Misry  SimmoM  to  an  estate  for  life.  I  am 
of  opinion,  she  is  entitled  absolutely.  * 

Therefore  the  bill  proceeding  upon  the  supposition,  that 
Mary  Simmons  is  entitled  only  to  an  interest  for  life,  and 
that  the  money  after  her  death  is  distributable,  must  be  dis- 
missed (76). 

(76)  See  Lord  Douglas  v.  Chatmer^  ante,  Vol.  II,  501,  and  the 
note,  607. 
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HENDERSON,  Ex  parte. 

^IFFORD,  RawUnSf  and  Graham^  carried  on  business  in 
partnership ;  and  became  insolvent.    At  the  time  of  their 
faQure  Graham  was  an  infant  (78). 

A  joint  commission  of  bankruptcy  was  taken  out  against 
Gifford  and  Rawlins;  under  which  Henderson  applied  to  prow 
a  debt :  but  his  proof  was  rejected  on  the  ground,  that  /Zmt- 
lins  was  not  a  general  partner,  but  was  eoncemed  only  in 
particular  adventures,  after  the  debt  to  Henderson  was  con- 
tracted. The  commissioners  also  rejected  his  proof  agaiml 
Gifford  alone. 

Henderson  then  took  out  a  separate  commission  against 
Gifford;  and  was  chosen  assignee ;  and  he  presented  this 
petition ;  praying,  that  the  joint  commission  should  be  super- 
seded. 

{77)  Ex  parte  Barwii,  post,  Vol.  VI,  601,  and  the  note. 
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One  of  three  partners  being  an  infiuit,  there  must  be  sepa-    ._   ^'"'^^ 
nte  ooimnis8ioi»  against  the  other  two.    It  has  been  deter-      ^^'''^ 
mined,  that  where  theve  are  three  partners,  and  one  does  uxA 
commit  an  act  of  bankruptcy,  there  may  be  separate  com« 
missiona  against  the  other  two:  but  there  cannot  be  a  joint 
commission  against  them. 

SoUeUor  General  and  Mr^Joinion,  for  the  assignees 

under  the  joint  commission. 

Thoogh  it  19  tnie>  an  actida  might  be  brought  against  the 

thnee  partners,  induing  the  infimt,  who  nnist  jdead  his  in* 

ftacj,  yet  if  the  fad  is,  that  the  whole  demand  is  against  the 

dnree,  and  the  contract  of  puinership  is  aroided  as  to  one 

kf  his  infimcj,  it  remains  the  contract  of  die  two.    The  infiint 

knring  a  r^^  to  insist,  that  he  is  not  bound  by  any  contract 

be  has  aaade,  the  demand  would  be  against  the  two  in  efiect ; 

ad,  the  inftnt.  fdeading  his  infancy,  the  judgment  would  be 

igiinst  the  two  in  the  action*    A  commission  of  bankruptcy 

11  m  the  nature  of  an  execution  upon  a  judgment. 

AUomey  General,  in  reply  said,  that  where  one  of  three 
ptrtners  does  not  commit  an  act  of  bankruptcy,  there  must 
be  a  separate  commission  against  each  of  the  other  two :  yet 
it  might  as  wdl  be  argued  in  that  case,  that  it  was  the  con- 
tract of  the  two. 

Lord  Chamcxllor. 

There  ia  great  ctiflSculty  in  it^  for  not  only  the  action^  may.    Though  one 
Wtit  must,  I  imagine,  be  brought  against  the  three,    I  wish  of  three  pari- 
IBJ  flsnch  I  could  support  this  commission..    The  petitioner  ^^^  i*   ^^ 
\m  no  right  but  upon  the  separate  effects  of  Gifford,  or  '^^^^^*  ^^ 
vhat  he  can  make  out  to  be  the  effects  of  Gifford  and  ,     ,        . . 
Graftoin,  miconnected  with  Rawlins.  affainst  all 

I  am  not  inclined  to  make  any  order  upon  the  petition.    It  tiiree. 
If  a  legal  ohjection,  and,  I  am  afraid,  a  good  one.    I  can  do 
■sduiig  by  my  order,  that  would  protect  you. 


Upon  the  proposal  of  the  Solicitor  General^  an  order  was 
Bade,  that   the    commisaiQn  should  be  superseded  without 

M  S  prejudice 
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Solicitor  General  and  Mr.  Short,  for  Lady  Sefton. 

With  regard  to  the  bond,  there  can  be  no  question.  It 
cannot  be  considered  as  passing  under  the  exception  of  things 
in  and  about  the  house.  There  are  several  cases  shewing, 
that  a  bond  cannot  have  that  locality:  Moore  t.  Moore , 
1  Bro.  C  C  127.  Neither  can  the  bond  pass  under  the 
words  "  arrears  of  rent.**  The  consideration  of  the  bond  was 
undoubtedly,  that  the  sum,  for  which  it  was  given,  had  been 
arrear  of  rent  due :  but  it  was  converted  into  a  debt  *  No 
distress  or  other  remedy  could  have  been  taken  for  that 
money  as  arrear  of  rent.  It  could  not  be  in  the  intention  of 
the  testator  as  arrear  of  rent,  that  he  meant  to  give  to  his  son 
fh  the  current  account  of  the  steward.  That  arrear  was  cod* 
rerted  into  a  debt  ever  since  1784. 

The  ^iash  cannot  go  to  Lord  Sefion.  It  is  no  part  of  dul 
personal  estate  in  or  about  the  mansion-house,  except  as  the 
person  -of  the  steward  .happened  to  be  there.  He  received 
the  rents;  and  made  payments ;  and  he  kept  the  cash  in  tiiat 
chest. 


Lwrd  Chancellor. 

There  is  no  annexation.  The  iron  chest  beloiigs  to  Lord 
Sefton  as  an  faeir-Ioom.  The  contents  of  it  are  personal 
estate. 

Direct  the  bond  and  tiie  cash  to  be  paid  to  Lady  Srf-^ 
ion  (SO). 

(80)  Porter  v.  Toiiniayt  an^i  Vol.  ni,  31%.  NeMU  v,  ifurra^^ 
post,  Vol.  V,  14a. 
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BOWES,  Ex  parte.  1798. 

Nov.  12tk. 
^I^HE  petition  was  presented  by  Andrew  Robinson  Bowes,    Xhe  owner  of 

agunst  whom  a  commission  of  bankruptcy  issued  on  the  a  share  in  a 

Sd  ofAngmsif   1798,  praying,  that  the  commission  may  be  ship  is  not  in 

sqperseded  at  the  expence  of  jPraici*  Peacock,  the  petitioning  *^*  character 

creditor;  or  that  the  proceedings  may  be  suspended  until  the  f^  ^^^      , 

lalidity  of  the  commission*  I  .      ^ 

The  petitioner  was  declared  a  bankrupt  by  the  Commis-  months  in 

flonen  at  Guildhall  upon  the  following  evidence.  prison  charged 

As  to  ihe  act  of  bankruptcy. — The  petitioner  was  on  the  in  actions  for 

16tii  afJune  1787  committed  to  the  King's  Bench  prison  by  ^«}>*»  ^^ 

order  of  the  Court  of  King's  Bench ;  and  suice  that  time  he  ^^^^  surren- 

Ims  been  and  now  is  charsred  with  several  actions.    On  tiie    .  i. .   .. 

\  charge  of  bail 

S6di  o{  November  1787,  he  was  surrendered  in  discharge  of  ^^^  constitute 

htt  bafl  at  the  suit  of  Robert  CrundcM;  at  whose  suit  he  has  hq   ^^t  of 

ever  once  been  detained.  bankruptcy ; 

As  to  the  trading. — T.  WiUoughby  deposed,  that  it  ap-  the  original 

peared  by  a  certificate  of  registry  sX  Newcastle-upon-Tyne,  commitment 

dated  the  7th  of  November,   1786,  and  transmitted  to  the  '^*°?  '■°**'  * 

Costom-house,  London,  that  the  petitioner  was  part  owner  of-  «    .  * 

.  *  '^  tance ;   dnnng 

tship,  csiSleii  i^e  Aurora  oi  Newcastle ;  and  no  alteration  in  ^u^h  the 
the  property  of  the  said  vessel  appears  to  have  taken  place  as  party  was  so 
to  the  said  share  until  the  16th  of  April  1794.  charged. 

Samuel  Marshall  deposed,   that  by  the  direction  of  the    Coramission 
petitioner  the  deponent  sold  an  eighth  part  of  the  Aurora,  ^^  bankruptcy 
IS  tiie  petitioner's  share  of  the  said  ship,  in  October,  1792,  "P®"®*^*^  ^^ 

^^  ^-  tiiat  the  act  of 

bankruptcy  was  near  eleven  years  before,  and  perfectly  noterlons  >  and 
that  it  was  founded  upon  the  debt  of  a  creditor,  irho  must  of  necessity 
gain  the  whole  direction ;  and  the  debt  being  a  matter  of  account,  dis« 
pated  by  the  bankrupt  in  an  action,  in  which  he  swore  ip  a  debt  to  him^ 
and  by  filing  a  bill  in  equity. 
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It  was  proved  by  a  clerk  of  the  Cockett-officej  that  the 
Aurora  in  1787  brought  coals  from  different  collieries  to 
Lomdon.  It  was  also  proved  by  a  coal-factor  of  London^  that 
at  diflferent  times  from  April  1787  to  September  1790,  Robert 
Millner,  as  ship's  husband. of  the  Aurora,  consigned  various 
quantities  of  coals  from  different  collieries  to  a  coal-factor  in 
liondon. 

Robert  Edington  deposed,  that  the  petitioner  was  sole  owner 
of  one  colliery,  and  was  concerned  in  four  other  collieries^  called 
the  Grand  Alliance,  but  had  no  interest  in  the  collieries  ¥rith 
the  produce  of  which  the  Aurora  was  freighted;  that  from  the 
year  1787  to  1792  he  was  a  part-owner  of  the  Aurora;  and 
that  the  said  bankrupt  freighted  the  said  ship  with  coals  of 
other  persons,  and  endeavoured  to  get  his  living  the^by;  that 
the  said  ship  Aurora  had  been  freighted  home  from  the  Baltic 
with  goods  of  various  descriptions  on  account  of  the  said 
bankrupt  and  the  other  proprietors  of  the  ship. 

The  affidavit  of  Mary  MiUner  widow  and  administratrix  of 
Robert  MiUner  stated,  that  the  bankrupt  was  an  original  owner 
of  one  sixteenth  part  of  the  ship  Aurora  from  1777  or  1778  till 
the  latter  end  of  1792 ;  that  during  that  period  she  traded,  and 
was  freight^  on  several  voyages  in  the  coal  trade,  to  the 
fialtic,  and  elsewhere,  on  account  of  all  the  owners ;  stating 
particularly  several  vpyages  from  the  books  of  the  ship ;  and 
that  in  1779  she  went  into  the  transport  service,  and  was 
employed  by  Government  for  some  years. 

A  letter  from  MiUner  to  the  petitioner,  dated  the  2d  of 
J)ecember  1785,  stated  an  account  of  the  profits  of  the  ship, 
Aurora  ;  and  struck  the  balance  due  to  the  petitioner  for  hia 
share ;  which  yr^8  paid  by  a  draft  of  that  date. 

As  to  tl^  petitioning  creditors  debts. — Francis  Peacock  de- 
posed, that  the  ban|un|pt  was  before  the  date  and  suing  forth 
of  the  cqpunision  an4  still  is  indebted  to  the  deponent  in  the 
sum  of  8200/.  on  the  balance  of  accounts  for  money  lent  and 
advanced,  lai4  oyit  fuid  expended,  and  for  work  and  labQur^ 
care  and  diligence,  in  the  concerns  of  the  bankrupt. 

The  a^Sdavit  of  a  clerk  to  Peacock  stated,  that  Peacock 
was  retained  as  agent  to  the  bankrupt  in  1785 ;  that  the  bank- 
rupt drew  upon  Peacock  for  consideri^ble  sums ;  which  were 
paid  out  of  Peacock' fi  private  effects ;  and  that  the  deponent 

frequeotljf 
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freqnendy  frrighted  shipa  with  coals  by  the  banknipt'ii  diiee*         ITm* 
ikm  and  on  his  account. 

The  petitioner  aOeging,  that  Peacock  was  indebted  to  him, ' 
brought  an  action,  in  which  he  swore  to  a  debt  due  to  him ; 
and  in  Hilary  Term  1798  he  filed  a  biD  for  an  account;  to 
whidi  the  Defendant  put  in  an  answer  in  April. 

AffidaTits  were  offered  in  support  of  the  petition:  but  die 
Lard  Chancellor  desired,  that  it  should  be  taken  up  upon  the 
eridenoe  before  the  comnussioners;  and  directed  the  Counsel 
to  confine  Aemselves  to  Aat 

Attorney  General ^  Solicitor  General,  and  Mr.  Hart,  for 
the  Petition. 

This  commisflion  cannot  be  supported,  dther  as  to  the  act  of 
bankruptcy,  the  trading,  or  the  petitioning  creditor's  debt. 

As  to  the  act  of  bankruptcy ;  the  lying  in  prison  must  be 
upon  an  arrest  for  debt,  both  according  to  the  letter  and 
ipirit  of  the  act  (81).  JBut  if  an  act  of  bankruptcy  can  be 
sostained  upon  this  imprisonment  it  must  be  contended,  that 
Ae  act  of  bankruptcy  was  committed  in  1787;  and  it  will  by 
liie  effect  of  the  relation  over-reach  all  the  transactions  of  the 
petitioner  with  his  creditors  and  others  since  that  period. 

As  to  the  trading;  it  is  impossible,  that  as  owner  of  a  share 
in  a  ship  a  man  can  be  subject  to  the  bankrupt  laws :  other- 
wise there  could  have  been  no  opposition  to  the  commission 
m  Thompsons  Case {82)*  This  evidence  amounts  to  nothing 
more  than  that  the  ship  was  fireighted  on  account  of  the 
owners ;  and  that  through  the  medium  of  the  ship  goods  were 
sometimes  consigned  to  the  petitioner.  They  might  have  been 
consigned  to  him  as  trustee.  The  expression  is,  that  he 
frrighted  the  said  ship  with  coals  of  other  persons ;  and  en^ 
itaooured  to  get  his  living  thereby.  All  mention  ♦of  trading,  [  *  171  ] 
ns.  buying  and  selling  with  a  view  to  profit,  is  carefully 
SToided. 

The  debt,  upon  which  this  commission  has  issued,  is 
founded  upon  a  long  account  between  principal  and  agent; 
die  result  of  many  transactions :  which  are  now  the  subject 

of 

(81)  31  Jam,  I,  e.  10,  s.  2.         by   the  bankrapt,    was    finally 

(82)  The    bankruptcy,    after    estaUished.     See  Chamben    r« 
very  obstinately  clispatcd     Thompson,  4  Bro.  C,  C  434. 
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17m^  of  a  bill  in  this  Court  for  an  account  filed  by  the  petitioner; 
who  in  an  action  brought  by  him  has  sworn  to  a  large  debt 
due  to  him  from  this  petitioning  creditor. 

Lord  Chancellor. 

As  a  ship-owner  merely  a  man  can  never  be  subject  to  the 
Bankrupt  Laws  (83).  Persons  of  the  highest  rank  in  .the 
country  have  shares  in  Eaai  India  ships.  If  diis  is  to  pre- 
vail, half  the  House  of  Lords,  including  the  Bishops,  would 
be  liable.  A  part-owner  of  a  ship  cwmot  keep  the  ship  idle  ; 
and  when  the  dividend  is  made  of  the  freight,  he  must  have 
bis  share.  ThompanCg  Que  was  emfdoying  the  ship  in  tarry- 
ing his .  own  goods ;  which  goods  he  bought  and  soU ;  and 
^  pointy  he  made,  was,  tlu^  he  employed  the  ship  in  Yamg^ 
ing  home  his  own  property.  Upon  this  evidence  also,  if  there* 
was  a  single  kit  of  sturgeon  directed  to  Mr.  Bowcm,  &at  would 
be  within  the  affidavit. 

I  wish  to  point  out  ttiother  consideration,  with  regard  to 
Ae  act  of  bankruptcy.  The  statute  says,  that  if  a  person 
being  arrested  for  debt  shall  after  this  arrest  lie  in  prison  two 
months  or  more  upon  that  or  any  other  arrest  or  detention  in 
prison  for  debt,  he  shall  be  adjudged  a  bankrupt  from  the 
time  of  the  first  arrest.  By  the  evidence  the  petitioner  was 
not  arrested  for  debt;  but  was  committed  upon  a  criminal  sen-- 
tenoe  in  execution;  and  during  the  course  of  that  commitment 
he  wfui  charged  with  debtSt  The  particular  charge  is,  that 
in  the  month  of  November  after  his  commitment  he  was  sur- 
rendered  in  discharge  of  his  bail  in  an  action.  The  ground  of 
an  act  of  bankruptcy  by  lying  two  months  in  prison  evidently 
is,  that  if  |i  man  has  not  credit,  enough  to  procure  bail,  and 
deliver  himself  firom  that  arrest,  that  is  a  good  ground  to  holdj 
that  he  is  totally  insolvent,  and  therefore  an  object  of  the 
Bankrupt  Laws^  But  upon  a  commitment  under  a  criminal 
sentence  he  cannot  get  out.  It  is  perfectly  new  to  found  a 
commission  upon  a  lying  in  prison  upon  a  commitment  fof 
a  crime,  and  for  a  period  far  beyond  the  two  months  (84).    * 

(89)  In  DoddimgUm  v.  HaUett,  has    been  over-ruled  on   great 

1  Ves.  496,  Lord  Hardwicke  con-  consideration :  E9  parte  Yommg^ 

sidered  part-owners  of  a  ship  as  2  Fat.  if  Bea.  242.  See  the  note» 

partners  in  a  trade  by  letting  the  post.  Vol.  X,  105. 
ship  to  freight :  but  that  cas^       (84)  See  the  note,  post|  IIX 
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Mr.  Mansfield  and  Mr,  Cow,   in  Bupport  of  the  Com*         ITMw 

nuBflion.  J^*^"^ 

Tke  result  of  the  evidence  k*  that  the  petitioner  and  the      ^nm-m^ 

oth^  partKiwners  of  this  ship  bought  coals  from  the  fitters, 

and  sent  than  to  London  and  other  ports;  selling  the  coals 

again  and  making  a  profit  thereof.     Hia  having,  any  other 

dbaracter  will  not  exempt  him.    His  carrying  on  that  trade  tp 

any  extent  wiH  be  sufficient.    Persons  have  at  law  been  found 

lMmknq>l8  without  proving  mere  than  one  instance  of  trading : 

one  or  two  instances  have  been  thought  sufficient;  if  it  is 

ciesur  fimm  that,  Ae  party  was  in  a  course  of  trade :  Potman 

w.  Vamghan,  1  Term  Rep.  B.  IL  67 ji.    The  words  ''  sougki 

^  amd  endeavoured'*  occur  in  all  the  cases  at  law.    There  is 

■»  appeal  from  the  decision  of  the  commissioners  against  the 

-cominission :   whereas   the  bankrupt  has  an  opportunity  of 

drying  the  question.    If  tbeve  is  any  doubt  as  to  the  period 

4if  tiie  act  of  bankruptcy,  it  is  proper  for  the  decision  of  ji 

jm^.    The  oomnnssioners  eouU  not  take  into  consideration 

Jbe  effect  of  the  relation  in  overturning  other  transactions. 

mAb  to  the  doubt  now  suggested  by  your  Lordship,  whenever 

m  sum  b  diarged  m  execution,  he  is  within  the  meaning  of 

die  Bankrupt  Laws  arrested  for  debt ;  and  from  that  moment 

Ins  hpng  in  prison  two  m<»iths  will  make  him  a  bankrupt. 

Jinf  mode  of  imprisoning  for  debt,  whether  by  a  bailiff  or  by 

,diarging  the  Defendant  when  in  custody  is  equally  an  arrest 

debt^  judgment  of  law.    Suppose  a  bail-bond  was  given, 

tlie  Defendant  was  afterwards  surrendered  in  discharge  of 

boil ;  though  no  actual  arrest  took  place,  that  is  an  arrest 

|d  judgment  of  law.    So,  if  he  is  charged  in  execution  by 

■■nrtirr  creditor,  if  his  person  is  in  any  way  secured  in  gao|L 

be  is  in  the  sense  of  the  law  arrested.    The  petitioner  has 

iong^ceased  to  be  in  prison  under  his  sentence :  but  he  is  still 

in  prison  for  these,  debts ;  and  as  he  cannot  get  out  without 

pojing  them,  his  confinement  for  another  cause  would  make 

]io  difference.     Suppose,   he  had  lain  five  or  six  years  in 

fbr  debts,  that  turned  out  to  be  imaginary,  and  at  the 

of  that  time  a  detainer  was  lodged  against  him  for  a  real 

t,  upon  which  he  lay  two  months  in  prison :  it  is  not  dear, 

die  act  of  bankruptcy  could  have  its  origin  from  the 

d  commitment, 
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IIM;  Aiiarttetf  General^  in  reply. 

s^vw  r£^^  foundation  of  such  a  comnussion.  taken  out  in  1798 

Bowes,  . 

i&MiHk      "^V®"*  *"*  *^  ^*  bankruptcy  committed  in  1787,  ought  to  be 

most  naiTowly  inspected.    The  petitioning  creditor's  debt,  if 
r  ^178  1      ^^  eid^  at  all,  mlist  be  taken  upon  the  proceedings  *to  have 

existed  at  that  tmne.  It  is  a  debt  due  from  a  principal  to  an 
agent;  the  items  of  which  the  Agent  has  not  stated,  and  the 
principal  does  not  know:  but  he  appears  to  have  been  very 
anxious  to  know  the  circumstances ;  and  it  is  not  through  his 
fitult  that  it  is  in  the  dark. 

As  to-  the  trading,  certainly  a  ship-owner  like  a  victualler 
may  so  deal  with  the  property  as  that  a  single  act  may  make 
him  a  trader,  provided  it  appears,  that  he  was  doing  that  act 
with  a  view  to  do  it  over  and  over  again,  as  long  as  he  could 
find  any  one  to  trade  with  him  (85).  It  is  said,  the  petitioner 
bought  coals  from  the  fitters,  and  sold  them,  sending  them 
by  this  ship  to  market.  That  is  all  mistake;  and  shews  thi 
danger  of  founding  a  commission  upon  such  stale  transactions. 
The  course  of  the  trade  is,  that  the  cod-owner  usually  em- 
ploys the  fitter;  who  hands  the  coals  over  to  the  person,  who 
buys  or  fireights  them  from  the  coal-owner.  He  stands  in  thie 
situation !  if  A.  purchases  the  coals,  he  is  answerable  for  the 
pirice  to  the  c6al-owner :  if  ^.  has  freighted  the  eoals,  as  th«t 
\b  carried  on  through  the  medium  of  the  fitter,  he  becomes 
answerable,  that  the  freighter  shall  satisfy  the  coal-owne]\ 
He  deals  with  the  fireighter,  and  hands  over  what  he  leceivea 
from  the  freighter  to  the  coal-owner.  It  happens,  that  one 
of  the  owners  has  a  share  in  the  ship.  One  of  the  freighters 
|[>eing  in  the  partnership,  it  is  obvious,  that  individual,  who 
is  one  of  the  partners,  should  account  for  the  fi^ight;  though 
the  fitter  would,  if  it  had  been  the  case  of  a  stranger. 

The  reason,  the  lying  two  months  in  priscm  upon  an  arrest 
fbr  debt  is  an  act  of  bankruptcy,  is,  that  you  can  presume 
from  that  circumstance,  that  he  is  insolvent.  The  words  of 
the  Act  are  very  particular.  The  petitioner  has  a  righi  to 
the  construction  of  the  Court  upon  it,  and  to  desire  to  be 
defivered  firom  this  process  in  the  first  instance.  The  arrest 
is  the  first  thing  to  constitute  the  act.  The  arrest  for  debt 
afilbrds  the  presumption.    There,  is  no  presumption  of  insol- 

(85)  Post,  Vol.  VI,  3, 
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▼ency,  if  nothing  but  the  ]^aMon  of  the  CroWn  can-deliver  the         ITOQ. 
party.    He  must  lie  in  prison,  whether  in  debt,  or  not  (86).  ru^ 

Then  shall  this  petitioner,  who  is  neither  proved  a  tradofj       ^.  mmri^ 
nor  sads&ctorily  proved  to  owe  the  debt,  and  who  upon  this 
ooQgtniction  of  the  Act  is  proved  not  to  have  committed  an 
act  of  ^bankruptcy,  be  laid  under  the  necessity  of  proving      [  ^  174  ] 
these  fiusts  in  a  Court  of  Law  ? 

Lord  CHANCBLLOja. 

The  same  idea,  that  at  first  struck  the  Counsel  on  both: 

sides^  that  this  was  a  commission  collusively  taken  out,  also 

made  a  strong  impression  on  my  mind,  when  I  first  heard  of 

tiija  commission.    Not  a  great  while  before  we  parted  pre« 

vioudy  to  the  vacation  the  commission  had  occurred  against 

Mr*  Mojf.    It  was  carried  on  to  a  very  consideraUe  extent ) 

apid  was  evidently  not  to  be  supported,  upon  that  ground,  thai 

it  vas  a  collusive  commission.    It  made  the  more  impression 

tbfvefoie  upon  my  mind  to  find  the  name  of  Mr.  Batoes  oc- 

€9tfriiig  with  a  commission  of  bankruptcy.    It  was  first  pointed  > 

#at  to  me  by  a  very  respectable  Judge ;  who  had  seen  it  in' 

tfb#  newspapers ;  and  the  impression  upon  his  mind  was,  that 

tii^  commission  was  of  the  same  sort.    I  thought  it  necessary 

far  the  credit  oi  the  Court  to  make  a  very  strict  inquiry  upop 

iqr  own  motion.    The  impression  remained  very  strongly  on 

flsy  mmd  notwithstanding  the  appearance  of  opposition  to  the 

^otmnission.    An  application  was  made  before  the  commis* 

aiooers  on  the  part  of  Mr.  Bowes  to   oppose    the   issuing 

qf  d&e  commission.    That  did  not  satisfy  me.    It  might  have 

a  degree  of  management  in  appearing  to  oppose  for  the. 

of  carrying  on  the  desijgn*    But  I  am  now  perfectly 

flStisfied,  that  my  imagination  was  in  this  ease  groundless  ( 

tiiougli  there  was  much  probability  of  it. 

I  am  extremely  well  satisfied,  that  the  commissioners,  whOf 
I  tbought,  had  by  that  contrivance  been  imposed  upoui  though 
I  ifcdiik  they  were  mistaken,  were  not  wanting  in  every  degree 

of 
.  (f^  A  eommitoient  therefore,  prerent  this  act  of  bankmptcy : 
{roas  which  the  prisoner  can  re-  The  King  v.  Page,  7  Pri,  610. 
Ucvd  himself,  for  instance  by  By  the  general  Bankrupt  Act, 
CSoBliiissioners  of  Bankruptcy  6  Oeo,  IV,  c.  10,  f.  6,  the  time. 
Car  refiisiiig  to  answer,  will  not    is  redaced  to  21  days. 


174  CASSa  IN  CHAKCERT. 

1190,    '    d^  attention  and  difigencc.    I  did  impilte  tcy*  dieia  some  de-' 
J^^**^  gree  of  negUgeiiee  in-  not  looking  strietly  into  the  cuMninH« 

ateaces.  As  to  the  debt,  arising  upon  a  balance  of  accounts, 
ihey  pifddeeded  fivst  upon  the  eonimon  affidavit  Then  they 
0zanuned  Ptacock  pavticidarly  to  it.  It  struck  me,  they  had 
not  inquiredi  at  what  time  any  given  sum  was  doe.  They  had 
repeated  sittings*  The  principal  object  of  theiv  dehberationa* 
was  the  trading.  They  were  not  satisfied  with  the  first  evi- 
dence. Better  eyidence,  they  were  told,  might  be  produced ; 
and  all,  that  has  been  now  produced^  ilras  brought  out  Int  by 
bit*  At  last  they  were  persuaded,  that  there  waa  a  sufficient 
trading*  I  have  therefore  great  satis&ction  in  doing  justice 
[  ^  175  ]  to  tbdr  conduct  They  were  misled;  but  by  a  spades  ^of 
evidence  extremely  likely  to  have  imposed  upon  tiiem.  They 
had  no  opportunity  to  canvass  it  on  bodi  sides;,  and  the  evi* 
deuce  might  lead  them  to  conclude,  that  there  was  something' 
of  personal  trading ;  because  by  the  means  of  the  person, 
whom  here  we  should  caU  the  husband,  the  ship  had  been 
^gag^  hi  a  course  of  trade»  It  is  clear,  the  petitioner  stood 
in  na  other  relation  to  the  ship  than  as  partowner ;  perfectly^ 
i^nowing  by  any  intervention  of  his  own,  how  the  ship  waa 
ilsed ;  but  taking  it  for  granted,  that  the  husband  would  not 
iM  her  Be  idle ;  and  taking  bis  dividend  of  the  frei^.^  He 
had  the  same  interest  fii  one  or  two-  other  ships.  It  is  not 
neeessary  to  qpend  many  words  in  shewing,  that  does  not 
make  a  man  subject  to  the  Bankrupt  Laws.  A  person  taking 
a  share  in  a  ship  does  not  appetf  to  the  world  as  a  trader. 
He  has  more  or  less  interest  for  his  money ;  generaOy  very 
litde.  There  is  no  dealing  with  any  one.  He  buys  nothing  c 
he  tolls  nothing.  If  a  doubt  is  entertained  upon  it,  it  is  very 
necessary,  that  it  should  be  disnpated;  i&t  there  are  a  thour 
sand  people,  who  have  no  idea  they  are  liable  to  the  Bankrupt 
Laws  by  having  such  an  interest. 

But  I  am  perfectly  satisfied,  that,  though  this  is  an  adverse 
eommissipn,  and  not  liable  to  the  imputation  of  being  a  prac- 
tice upon  the  Great  Seal  for  the  purpose  of  collusion,  it  ia 
highly  my  duty  to  supersede  this  comnussion.  The  drcum- 
fltances  are  these.  The  petitioning  creditor  by  his  own  state- 
ment is  a  person,  whose  debt  accrued  in  a  course  of  agency 
with  the  bankrupt  in  long  money  transactions :  but  it  was  an 

agency 
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9geocf  of  such  a  nature^  tiiat  there  ongbb  to  bate  been  a  chist         IIW. 

and  distinct  account  between  him  and  his  principal.    The        iiTiriA 

principal  has  bronght  an  action,  and  baa  made  an  affidavit  of 

a ddbt  due  to  him.    He  baa  also  filed  a  bill  for  an  account; 

Aefe  bdng  no  dear  account  between  them.    An  answer  was 

put  in;  and  then  thn  person,  who,  if  be  is  a  creditor,  is  con^ 

^titated  creditor  by  that  course  of  dealing,  takes  out  the  com- 

inisnon*    If  it  is  to  be  supported,  it  must  be  upon  an  act  of 

bankroptcy  committed  in  1787:  an  act  ot  bankruptcy  of  perfect 

aotoriety;  fbr  it  is  supposed  to  be  lying  two  months  in  prison 

ipon  the  imprisonment  of  Mr.  Bowes  in   1787 ;  the  conse- 

^penoe  of  tiiat  being,  that  all  transactions  of  tiie  bankrupt  are 

kiralid  since  1787 ;  and  this  creator  must  have  been,  and  he 

iCatee  himself  to  have  been  a  creditor  antecedently  to  that 

period.  Therefore  it  is  not  upon  the  face  of  it  a  case,  in  which 

the  general  refief  of  creditors  is  the  object  of  the  commia- 

aon,  but  a  particular  *  question  between  Peaeoek  wnd  Bowes^      [  *176  ] 

vhidi  instead  of  being  to  be  determined  upon  the  result  of  an 

soooont  in  this  Court,  or  in  an  action,  if  the  discovery  obtained 

by  Mr.  Bowcm^b  bill  has  given  a  foundation  for  that^  is  to  be 

decided  in  a  bankruptcy,  of  which  obriously  Jf^ocoejir  must  be 

able  to  give  himself  the  whole  management.    But  there  is 

great  mischief  in  the  relation,  the  law  is  obliged  to  give;  and 

when  that  is  pushed  to  a  vast  extent,  it  becomes  this  Court  to 

take  care,  that  in  a  case,  which,  it  is  plain  and  obvious,  must  be 

of  Tast  confusion  and  intricacy  in  all  subsequent  transactions 

ht  the  period  of  elcTcn  years^  the  Bankrupt  Laws  shall  not, 

■Ulead  of  b^g  remedial  and  beneficial,  be  perverted  to  pnr- 

foaea  of  vexation  and  mischief  to  the  public ;  and  die  Court 

has  a  right  to  say  that  to  a  creditor,  who  might,  if  he  eoutd 

proceed  upon  the  Bankrupt  Laws,  haTe  taken  that  step  ten 

years  and  a  half  ago.    According  to  the  principles,  upon  which 

die  Court  acts  in  bankruptcy,  I  am  perfectly  justified  in  stating 

fins  to  be  an  abuse  of  the  Bankrupt  Laws. 

I  have  very  considerable  doubt  also,  whether  upon  the  con- 
struction of  the  Bankrupt  Laws  it  is  not  of  essential  necessity, 
&at  the  lying  two  months  in  prison  should  be  upon  a  case  of 
isqprisonment  founded  in  debt  and  nothing  else;  for  it  is 
(,  tiie  reason,  that  induced  the  legislature  to  constitute 

that 
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noe.  tihat  specific  act  of  bankruptcy,  was  the  presuniptioti  of  insdl- 
.^^"^  vency;  that  the  afiairs  of  the  man  were  in  such  confusion,  that 

^»  ^^ '  the  best  method  of  settling  them  would  be  that  summary  pro- 
-ceeding*  .  But  it  appears  to  me,  the  legislature  ineant  it  to  be 
a  case  of  imptisonmetxt  for  debt;  and  the  legislature  could  not 
I  think,  have  ^xpr^aijl  .iteelf  more  dearly.  It  is  very  dear, 
as  stated  by  the  Attorney  Getmral^  that  if  a  ddbtw  ia  goiih 
mitted  upon  a  criminal  proceeding,  and  afterwards  discharges 
the  debt,  he  is  still  liable  to  the  imprisonment  upon  the 
criminal  process;  and  therefore  the  presumption  fails.  But 
without  regard  to  that  point,  I  desire  to  be  understood,  that 
my  ground  in  superseding  this  conunission  is  the  vast  length  of 
time ;  the  act  of  bankruptcy  being  of  perfect  notoriety ;  the 
commission  being  founded  upon  the  debt  of  a  creditor,  who 
must  of  necessity  gain  the  whole  direction  of  the  commission 
and  upon  an  act  of  bankruptcy,  which  subsisted  near  eleven 
years  ago ;  and  after  a  suit  instituted  in  this  Court  for  an 
account  agidnst  the  petitioning  creditor  by  the  bankrupt,  and 
a  debt  proved  by  the  bankrupt  as  much  as  the  debt  against 
[  ^177  ]  him  by  the  petitioning  creditor.  ^The  commission  therefore 
is  evidently  not  taken  out  for  the  benefit  of  the  creditors  in 
general,  but  as  a  proceeding  in  the  dispute  betwe^  these  two 
persons.        * 

Supersede  the  comnussion  at  the  expence  of  the  petitioning 
creditor. 

A  singular  drcumstance  occurred  in  this  bankruptcy.  The 
affidavit  upon  striking  the  docket  was  produced  in  the  first 
instance  before  the  commissioners :  but  Peacock  was  examined ; 
and  in  the  deposition  he  has  made  to  the  debt  it  has  hap- 
pened, that  by  the  effect  of  blotting  and  interlining,  there  is 
no  deposition,  upon  which  there  could  be  a  charge ;  for  they 
have  taken  down  an  odd  sum;  and  upon  some  recoHection, 
I  suppose,  it  was  not  thought  the  exact  sum ;  and  it  is  struck 
out,  and  another  sum  interlined;  and  in  the  interlining  they 
have  left  out  the  word  '*  Pounds.'*  I  dare  say,  it  was  by 
accident:  but  no  proceeding  could  have  been  taken  upon  it. 

I  hope,  the  business  upon  commissions  of  bankruptcy  wHl 
not  in  any  part  of  it  be  done  in  a  hurry.  Particularly  the 
finding  the  party  a  bankrupt  requires  great  caution.    The 

commis-* 
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comrniiirioiiers  should  in  all  cases  inquire  with  more  strictness, 
lihan  has  been  usual,  into  the  debt  of  the  petitioning  creditor ; 
for  it  is  die  foundation  of  the  whole  (87  )• 

(87)  Oen.  Ord«  Mth  JYovesifcr,  Ckameeliar    on    circainstaDceSy 

I7M:  printed  S  CooWb  Bunk.  vis.  illness:    Post»    Ex    parte 

XiB9,  edition  by  Mr.  AooH,  S80.  JEiUisanb,  YoL  VIII,  818. 
IKspensed  with   by   the   lord 
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Bowes, 
Ex  parte. 


RICHARDSON  r.  BROWN. 


Rolls. 
1798. 
Nov.  12ik. 
"DY  a  setdement  previous  to  the  marriage  of  Jeremiah  and  .    Testatrix 

PkUippa  Bright,  dated   the  27th  of  October   1792,  an  gave  nine  le- 
absolute  power  was  given  to  Philippa  Bright  of  disposing  by  %^^^^^  ^> 
her  win  of  the  sum  of  14,500/.  New  South-sea  Annuities;  l^^'-  «»ch, 
which  were  transferred  to  trustees  previously  to  and  in  con-  c^^^r.     \ 
templation  of  the  marriage.  nuities ;  and  as 

PUUppa  Bright,  having  survived  her  husband,  by  her  will  r  170  i  to  the 
dated  the  Sd  o{  November  1794,  reciting  the  settlement,  in  feeidae 

pursuance  and  by  virtue  of  the  power  given  to  her  by  the  said  ^^  ^^^  •*"^ 
indenture,  and  aU  other  powers,  &c.  directed  and  appointed^      °    *""  •" 

that  the  trustees  of  the  14,500/.  New  South^ea  Annuities  should         ,    ^^  ^^^ 

sonal  estate, 
«s  soon  as  conveniently  inight  after  her  decease  transfer  the  jnelnding  such 

same  to  her  executors ;  and  that  they  should  stand  possessed  of  the  said 
thereof  upon  the  foUowing  trusts:  viz.  upon  trust  forthwith  legacies  as 
to  transfer  the  sum  of  1000/.  New  South^ea  Annuities  part  should  lapse 
thereof  to  her  grandson  c/bAn  JStcAarfibon ;  1000/.  like  Annuities  ^J  death  be- 
other    part   thereof  to    her  grandson  JVilUam  Richardson ;  ^^^^   ^^^^ 
IQOOL  like  Annuities  other  part  of  the  said  sum  of  14,500/1  «       r     ui 
Somih-sea  Annuities  to  each  of  her  grandsons  Francis  Richard^  ^        ^^^^  [^ 

^on  convert  into 
money  snch  part  of  her  residaary  personal  estate  as  shall  not  consist  of 
Samth'iea  Annuities,  and  invest  such  money  with  any  money  belonging  to 
her  at  her  decease  in  said  fund  of  South-gea  Annuities  and  from  time  to 
time  invest  the  dividends,  &c.  of  all  sucb  South-sea  Annuities  as  shall 
constitute  her  residuary  personal  estate  in  the  same  fund  till  the  youngest 
of  the  said  legatees  shall,  or  would,  if  living,  have  attained  twenty -one ; 
and  then  to  transfer  tbe  whole  of  such  South-sea  Annuities  to  sHid  uitie 
legatees  equally ;  with  such  survivorship  as  tbeir  original  sbares :  the 
nine  legacies  of  1000/.  each  only  are  specific ;  tbe  remainder  of  the  South'' 
sea  Ananities  is  part  of  the  general  personal  estate. 
Voi«  IV.  N 


Richardson 
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'1798.  son  and  Warwick  Calnutdff  Richardsonj  that  should  attun  the 
age  of  twenty-one  years;  and  the  tike  sum  of  1000/*  New 
South-sea  Annuities  other  part  of  said  14,500/.  'SevrSouiA^ 
Brown.  sea  Annuities  to  each  of  her  grand-daughters  Cecilia  Richard- 
son^  Philippa  Richardson,  Honor  Calmady  Richardson,  Grace 
Calmadtf  Richardson,  and  Amelia  Augusta  Richardson,  that 
should  attain  the  age  of  twenty-one  years  or  be  married  which 
should  first  happen. 

The  testatrix  directed,  that  the  dividends  or  interest  of  the 
respective  legacies  or  portions  of  her  said  two  minor  grandsons 
Francis  Richardson  and  Warwick  Calmady  Richardson  and  of 
all  her  said  grand-daughters  should  from  time  to  time  be  in- 
tested  in  the  like  fimd  of  New  South^ea  Annuities,  so  as  to 
cause  as  great  an  accumulation  thereof  as  reasonably  may  be, 
until  the  capital  of  such  respective  legacies  should  respectively 
become  transferable;  and  that  such  accmnulation  should  be 
considered  as  part  of,  and  be  transferred  together  with,  the 
original  portion  or  legacy,  from  which  the  same  should  have 
proceeded: 

''  And  as  to  the  residue  of  the  said  14,500/*  New  South-sea 
"  Ammities  and  aU  other  my  personal  estate  and  effects  what- 
soever and  wheresoever  meaning  to  include  such  if  any  of 
the  legacies  or  portions  hereinbefore  given  or  intended  for 
my  grand-children  and  the  accumulations  thereof  as  may 
become  lapsed  by  the  deaths  of  the  respective  legatees 
**  before  the  same  respectively  shall  become  transferable  as 
**  aforesaid*'  the  testabnx  directed,  that  her  executors  should 
stand  possessed  of  the  same^  upon  trust,  that  they  shall  **  as 
'*  soon  as  conveniently  may  be  after  my  deceaae  convert  into 
[  ^  179  ]      "  money  such  part  of  my  residuary  personal  estate  as  *  shall 

''not  consist  of  New  South-sea  Annuities,  and  do  and  shall 

•I 

invest  such  money  together  with  any  money  that  shall  be 
due  or  belonging  to  me  at  my  decease,  in  the  said  ilind  of 
**  New  South-sea  Annuities ;  and  do  and  shall  from  time  to 
"  time  invest  the  dividends  or  interest  of  all  such  New  South- 
**  sea  Annuities  as  shall  constitute  my  residuary  personal  estate 
''  in  the  same  fimd,  so  as  to  cause  as  great  an  accumulation 
^-  thereof  as  reasonably  may  be,  until  the  youngest  of  my  said 
'^  grand-children  shall  have  attained  the  age  of  twenty-one 
**  years,  or  would,  if  Uving,  have  attained  that  age ;  and  then 

'*do 
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^'  do  and  shaO  tranafei'  the  whole  of  such  New  Sauihsea         l?9a. 

*'  Axuniities  unto  my  said  lune  ffrand-children"  (namiiiff  them  t>     ^^'^         * 

...  ,  ^    ^.  ,    ®  ,     ,  ,.,  1,        .J    J     RlCHARDSOU 

again)  m  equal  proportions,  share  and  share  alike :  Provided,  |^ 

thai  in  ease  either  of  them,  the  said  Francis  Richardson  and  Brown. 
Warwick  Calmady  Richardson  shall  die  under  the  age  of 
twenty-one  years,  or  any  of  her  grand-daughters  under  the 
age  of  twenty-one  without  having  been  married,  the  share  or 
shares  of  such  of  them  so  dying  shall  go  to  the  other  and 
others  of  her  said  grandsons  and  grand-daughters  including 
the  aaid  John  Richardson  and  WiUiam  Richardson  in  equ{4 
shares  at  such  ages  or  times  and  in  such  manner  as  their 
respective  original  shares;  and  that  every  surviving  or  ac- 
cruing share  of  her  said  grand-daughters  and  her  two  minor 
grandsons  shall  from  time  to  time  again  be  subject  to  the  like 
eontingeney  or  condition  of  accruer,  as  provided  concerning 
their  original  shares. 

The  testatrix  by  a  codicil,  dated  the  14th  oi  December ,  1794, 
gave  unto  Arabella  Philippa  Calmady  1000/.  South^ea  stock 
to  be  transferred  unto  her  at  twenty-one  or  day  of  marriage, 
which  should  first  happen ;  and  to  Philippa  Richardson  all 
her  wearing  apparel,  platCi  watches,  and  jewels ;  and  directed 
her  household  goods  to  be  sold  for  the  payment  of  her  debts ; 
and  the  remainder  to  be  laid  out  in  stock  for  the  benefit  of 
her  grand-children. 

The  bill  was  filed  on  behalf  of  the  infant  grand-children 
of  the  testatrix  against  the  executors  and  the  other  grand- 
children and  against  Arabella  Philippa  Calmady ;  praying  an 
account  of  the  trust  fund  of  14,500/.  New  South-^ea  Annui- 
ties ;  and  that  the  same  may  be  transferred  to  the  Accountant 
General  upon  the  trusts  of  the  will,  &c. ;  and  an  account  of 
tiie  personal  estate,  &c. 

The  question  arose  upon  the  legacy  given  by  the  codicil  to        [  ISO  ] 
the  Defendant  Arabella  Philippa  Calmady;  who  claimed  to 
hare  1000/.,  part  of  the  said  14,500/.  South-sea  Annuities 
appfTopriated  to  the  payment  of  her  legacy :  the  testatrix  not 
hang  possessed  of  any  other  South-sea  stock. 

Jfit*  Lloydf  for  the  Plaintiffs, 
Contended,  that  the  disposition  of  the  whole  fund  of  14,500/. 
Souih-'Bea  Annuities  by  the  will  was  specific ;  and  there  being 

N  2  no 
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1798.         no  reference  to  or  revocation  of  the  will  by  the  codicO,  thd 

^'^v^  Defendant  could  not  be  entitled  to  any  part  of  that  ftind. 

Richardson  ^  '^ 

V, 

Brown.  Mr.  Piggoit,  for  the  Defendant  Arabella  Philippa  CaU 

mady^ 
Admitted,  that  the  legacies  of  1000/.  each  given  by  the  will 
to  the  nine  grand-children  of  the  testatrix  were  specific ;  but 
insisted,  that  the  subsequent  disposition  was  residuary;  and 
therefore  the  remainder  of  the  South-sea  Annuities  was  part 
of  the  general  personal  estate  of  the  testatrix,  subject  to  the 
legacy  of  1000/.  South-^ea  stock  given  by  the  codicil  to  the 
Defendant. 

Master  of  the  Rolls 
Was  clearly  of  opinion  with  the  Defendant ;  and  declared, 
that  the  legacies  of  1000/.  SotUh^ea  Annuities  given  by  the 
win  to  each  of  the  nine  grand-children  of  the  testatrix  were 
specific;  but  that  5500/.  New  South-sea  Annuities,  the  re- 
mainder of  the  trust  fund  of  14,500/.  South^ea  Annuities, 
was  part  of  the  general  personal  estate  not  specifically  dis- 
posed of;  and  that  the  legacy  given  by  the  codicil  to  Arabella 
Philippa  Calmady  of  1000/.  South-sea  stock  was  a  pecuniary 
legacy,  payable  out  of  the  said  residue  of  5S00L  South-sea 
Annuities  and  the  rest  of  the  general  personal  estate  of  the 
testatrix  (88). 

(B8)  Coleman  v.  Coleman,  ante,  Vol.  II,  639,  and  the  note,  64  !• 


1798.  The  Duke  of  LEEDS  v.  The  Earl  of  STRAFFORD. 

NovA2th,  I3th* 

Upon  the  bill  ^T^HE  bill  stated,  that  the  Plaintiff*  and  his  ancestors  for  a 

of  the  lord  a  great  number  of  years  have  been,  and  the  Plaintiff*  still  is, 

commission  is-  seised  in  feejof  the  manor  of  Wakefieldf  and  as  lords  of  the  said 

Boed  to  dis-     manor  entitled  to  all  the  rights,  privileges,  &c.  thereof.    The 

tingnisb  copy-  j^nds  within  the  manor  are  partly  freehold  and  partly  copyhold 

hold  lands  ,    ,  i 

...     ^,  nolden 

withm  the 

manor,  comprised  in  admittances  produced,  the  last  in  1693,  from  freehold, 

and  compounded   from    nncompounded   copyholds,  and  to  ascertain  the 

boundaries ;  and  if  they  cannot  be  distinguished,  to  set  out  lands  of  the 

tenant,  of  equal  value  with  so  much  of  the  copyhold  lands  as  cannot  be 

distinguished. 
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lu^en  of  the  said  manor :  and  the  copyholds  are  of  two  sorts ; 
Tui.  copyholds  compounded  and  copyholds  imcompounded : 
die  copyholds  compounded  being  held  by  the  annual  lord's 
lent  or  grave  rent,  and  fine  certain  of  three  years  lord's  rent 
upon  every  admittance,  the  owners  of  such  lands  having  for- 
neriy  agreed  with  the  lord  for  a  composition  for  having  such 
fines  ascertained  in  perpetuity ;  the  uncompounded  copyholds 
being  copyholds  held  by  annual  rent  and  fines  arbitrary  at  the 
win  of  the  lord.  The  miqior  has  been  immemorially  divided 
into  graveships  comprising  two  or  three  townships.  The  office 
of  the  gi^ve  is  to  collect  the  rents  and  pay  them  to  the  ste- 
ward. All  the  copyhold  lands  were  originally  uncompounded. 
A  composition  took  place  with  the  Crown,  the  manor  being 
then  vested  in  the  Crown,  about  the  beginning  of  the  last  cen- 
tury upon  petition  by  the  Defendants  to  an  information  filed  by 
ihe  Attorney  General  in  the  Duchy  Court  of  Lancaster. 

The  bill  fiurther  stated,  that  the  Defendant  Lord  Strqffard 
and  his  ancestors  have  been  possessed  for  many  years  past 
of  considerable  copyhold  premises  situate  in  the  manor ;  the 
greatest  part  being  uncompounded,  and  some  small  part  only 
compounded ;  and  as  the  Defendant  alledges,  also  possessed 
of  and  entitled  to  fireehold  lands  in  the  sdd  manor ;  and  the 
said  freehold  lands  lie  intermixed  with  the  said  copyhold  es- 
tates and  prenuses  without  any  boundaries  or  visible  distin- 
guishing marks ;  which  is  much  increased  by  the  great  length 
of  time  since  the  admittance  of  the  h^t  ancestor  or  owner  of 
the  copyhold  estates,  though  the  saipe  v^ete  (constantly  allowed 
to  be  copyhold  held  of  the  said  n^anor,  and  by  several  of 
those  admittances  in  succession  having  been  granted  in  ge- 
neral terms  without  any  particular  description  of  the  premises 
or  the  metes  and  boui^daries  thereof  being  presented;  which 
the  owner  neglected  to  present  or  make  known.  The  last 
admittance  now  in  the  possession  of  the  Earl  of  Strafford  is 
that  of  7^i?ia9  Wentworth,  his  grandfather^s  brother  or  an- 
cestor in  the  year  1693,  upon  the  death  of  Sir  JVU^iom  Went- 
worthy  his  father,  of  all  and  siqgular  the  customary  messuages, 
cottages,  closes,  lands,  tenements,  rents,  reversions,  and  here^ 
ditaments,  whatsoever,  which  late  were  the  copyhold  inheritr 
ance  of  Sir  William  Wentworfh,  and  hojden  of  the  lord  of 
|he  aaid  manor  by  copy  of  Court  roll,  with  the  appurtenances 

situate 


1798. 


Duke  of 

Lbbds 

r. 
Earl  of 

Strafford. 
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17^.  situate  within  the  graveship  of  Wakefield,  &c. ;   to  hold   to 

yTT^  f       ^^™>  ^8  heirs,  and  assigns  for  ever  by  rents  and  services  ac* 

r  cording  to  the  custom  of  the  said  manor ;  and  upon  which 

V.  such  admittance  a  fine  of  83/.  15^.  viz.  31.  IBs.  for  lands  com- 

Earl  of       pounded,  and  80/.  for  lands  uncompoiinded,  was  paid;  and 

STRAFFORD,   ^j^^  same  premises  or  some  part  or  parts  thereof  are  or  is  in 

the  possession  of  or  claimed  by  the  Earl  of  Strafford:  but  no 
admittance  has  been  had  since  notwithstanding  many  appli* 
Cations  on  the  part  of  the  Plaintiff.    The  said  Thomas  Went' 
worth,  afterwards  created  Earl  of  Strafford,  upon  the  10th  of 
Ap^%  1732,  surrendered  all  his  copyholds,  whether  com- 
pounded  or  uncompounded,  within  the  Plaintiff's  manor  t^ 
the  use  of  his  will;  and  he  died  in  November,  1739,  leaving 
William  his  only  son  and  heir  at  law  according  to  the  custom. 
The  said  surrender  was  not  brought  into  Court  till  1740:  nor 
does  it  appear  by  the  Court  rolls,  that  any  will  of  the  sud 
T^om€U  Earl  of  Strafford  was  ever  produced ;  and  William^ 
late  Earl  of  Strafford,  was  never  admitted  tenant ;  though  he 
continued  in  possession  of  the  said  copyhold  premises  fironi 
^  ^he  death  of  his  father  in  1739  till  his  own  death  in  March^ 

1791 ;  ai^  upon  his  death  the  present  Earl,  un^er  a  settle^ 
ment,  entered  upon  the  said  copyhold  estates,  and  has  been 
lever  raice  in  possession  without  being  admitted.  Many  ap- 
plications were  made  to  the  late  Earl  to  be  admitted,  and  to 
have  the  copyhold  premises  ascertained  and  distinguished  from 
the  freehold,  and  the  compounded  from  the  uncompounded;. 
Certain  copyhold  rents  were  paid  uniformly  and  constantly 
down  to  the  year  1779  or  1780  for  the  said  premises;  and 
the  several  persons  uniformly  admitted,  they  were  copyholders. 
Applications  were  also  made  to  the  present  Earl. 

The  bill  charged,  that  all  the  Earl  of  Strcfford^s  said  copy- 
hold estates  are  uncompounded;  that  it  is  incumbent  upon 
him,  in  case  he  claims  any  exemption  from  payment  pf  imcom^ 
pounded  or  arbitrary  fines,  and  if  he  pretends,  that  any  part 
of  the  said  estate  is  freehold,  to  ascertain  and  distinguish  ikt 
pame,  and  describe  the  boundaries,  and  upon  what  oocasioil 
they  became  compounded.  The  admittance  of  1693  containa 
lands  nearly,  if  not  fuDy,  equal  to  the  whole  of  the  lands  now 
hplden  or  claimed  by  the  present  Earl  of  Strafford  within  th6 
pernor :  but  since  that  time  various  changes  have  taken  plac€ 
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in  the  names  of  the  fields  and  parcels  of  land,  &c.  and  iki         179B. 
boundaries  and  other  distinguishing  marks  thereof,  with  the        rTC^  ^r 
privity  and  assent  and  concurrence  of  the  Defendant  and  his        Lsbds 
ancestors^  and  without  the  privity  of  the  Plaintiff  and  his  an*  ». 

cestors ;  but  the  Defendant  can  alone  distinguish  and  set  forth  ^^  ^ 
the  boundaries.  From  the  length  of  time,  change  of  names,  STBAFifoaifc 
boundaries,  and  other  circumstances,  it  is  impracticable  to  the 
Haintiff  to  find  out  and  ascertain  the  possessions  of  the  De« 
fendant  within  the  manor  without  a  discovery.  Upon  the  ad- 
voiasAon  in  1693,  which  was  to  compounded  and  uncompounded 
copyholds  indiscriminately  a  fine  of  S/.  ISs^  was  paid  for  such 
part  as  was  alledged  to  be  compoundedi  and  a  fine  of  8(W* 
f(Mr  such  as  was  uncompounded. 

The  bill  prayed  a  discovery ;  and  that  the  parties  entitled 
to  the  said  copyhold  estates  may  come  to  be  adnutted ;  that 
an  aiscount  lyiay  be  taken  of  the  fines  due ;  and  if  any  of  the 
Defendants  shall  pretend  to  have  any  freehold  lands  inter- 
mixed with  or  contiguous  to  the  copyhold,  or  that  the  <x>py- 
hM  lands  or  any  parts  thereof  are  of  the  nature  of  com^ 
pounded  copyholds,  that  they  may  discover  the  boundaries 
and  descriptions  of  such  freehold  lands  and  compounded  and 
onoMnpounded  copyholds ;  and  that,  if  necessary,  a  commis* 
man  m^j  issue  for  the  piirpose  of  distinguishing  the  said 
freehold  lands  from  the  copyhold,  and  the  compounded  copy^ 
hoUs  from  the  uncompounded,  and  for  dividing  and  marking 
the  same  out  by  proper  metes  and  boundaries ;  and  in  case 
the  boufidaries  have  been  so. confounded,  that  the  lands  of  the 
respective  descriptions  aforesaid  cannot  be  set  out  and  ascer* 
tained,  thep  that  out  of  the  whole  of  the  said  lands  so  much 
land  may  be  set  apart  to  answer  the  annunl  rents  and  fines  aa 
beiiig  of  such  annual  value  at  any  time  at  which  it  appears 
fitHn  the  deeds  the  copyholds. were  of  an  expressed  annual 
Taliie  shall  ^t  thfs  time  be  of  proporticmable  annual  value ;  and 
that  a  proper  part  of  such  laiids  n^^  be  held  as  comppundedt 
and  a  proper  part  as  uncompounded,  landu,  in  case  the  D^ 
lend  ants  are  ^titled  to  hold  any  part  f^  compounded, 

Tlie  Defendant  Jjord  Strafford  by  his  answer  stated,  that 
)ie  doea  jipt  know,  wfaich  of  the  lands  held  by  him  in  the 
Fl^iiltiifs  inaoor  ^^  fre^Qldf  ^nd  which  copyhold ;  nor  can 

he 
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17dd.         he  distinguish  the  coiospounded  from  the  nncompcmndedi  or 
^^JJ'*'  set  forth  the  particular  descriptions  and  boundaries* 

J  The  facts  charged  by  the  bill  were  established  by  the  evi- 

t^.  dence  of  persons,  who  had  been  stewards  of  the  manor :  but 

Earl  of        they  could  not  distinguish  the  copyhold  lands  nor  the  com- 
Strafpord.    pounded  from  the  uncompounded.    The  neglect  to  admit  pro- 
ceeded from  the  negligence  of  former  stewards  of  the  manor; 
one  of  whom  was  on  that  account  dismissed  in  1780.    A  rent 
of  4/.  I4fs.  6d.  per  annum  was  paid  in  respect  of  Lord  Strafe 
ford*B  copyhold  lands  within  the  manor  down  to  the  year  1779. 
Applications  were  made  to  Lord  Strafford's  agent ;  who 
said,  Lord  Strafford  would  pay  the  usual  fines  in  respect 
thereof,  proTided  they  could  be  ascertained  and  distinguished. 
In  179S  the  Defendant  Lord  Strafford  upon  an  application 
by  Ihe  steward  said,  he  should  insist  upon  all  his  lands  within 
the  manor  being  freehold;  professing  at  the  same. time,  that 
he  was  ready  to  be  admitted  to  whatever  the  Plwitiff  could 
prove  to  be  copyhold. 

The  late  Earl  of  Strafford  admitted  in  conversation  with 
the  steward,  that  he  held  the  copyholds,  and  thought,  he 
had  been  adinitted,  and  that  by  some  mistake  it  was  not  en- 
tered upon  the  rolls ;  for  the  lord's  rents  had  been  regularly 
paid;  but  he  beUeved,  they  were  some  years  in  arrear;  iuid 
he  offered  to  pay  the  arreais. 

Several  letters  horn  the  late  Earl  of  Strafford  to  the  steward 
ta  the  same  effect  were  produced. 

The  witnesses  did  not  believe,  there  ever  had  been  aHy 
enfranchisement. 

# 

Attorney  General,  SotteUor  General,  and  Mr.  XSng^  taw 
the  Plaintiff"  contended,  that  the  Commission  should  issuer 
as  much  the  best  way  of  making  the  inquiry.  They  cited 
AmNer'e  Case,  in  the  Exchequer,  upon  an  information  filed 
an  1770  by  Mr.  Ambler  as  grantee  of  the  Crown  of  <{ui^rent8 
in  the  manor  of  Bray:  The  Court  had  no  doubt,  that  Aej 
were  bound  in  the  first  instance  to  send  a  Commission.  In 
some  cases  they  did  ascertain  the  lands :  in  others  they  -said, 
they  could  not ;  but  the  ancestors  held  subject  to  qniC-MHts. 
The  Court  said,  it  was  their  duty  ta  have  distbguished/  out 
4>f  what  lands  they  were  to  issue;  and  therefore  a  jporlkiA  of 
kmd  should  be  set  out,  to  be  subject  to  the  quit-rents. 


CASES  IN  CHANCERY*  18S 

Mr.  MtmsfieU,  Mr.  Ormi,  and  Mr.  Orimwoodf  for  the  1798. 

Defendants.  D*k^  f 

Upon  this  demand  for  a  Commission  to  endeaTOur  to  dis*  Lebds 

tingnish  copyhold  lands  from  freehold,  and  copyholds  cohi*  v, 

pounded  fit>m  copyholds  uncompounded.  at  the  distance  of  „  ^''^  ^' 

.      oTRAFffORD* 

a  century,  the  Court  will  exercise  its  discretion.  There  is 
no  instance  of  granting  such  a  Commission  at  such  a  distance 
of  time  and  under  such  circumstances  of  confusion.  The 
endence  as  to  the  late  Earl  does  not  amount  to  any  thing  like 
an  express  admission,  that  he  held  copyhold  lands.  It  shewsy 
he  had  a  suspicion :  but  it  appears  from  the  letters,  that  what 
he  said  was  only  in  answer  to  the  appUcations  upon  the  part 
of  the  Duke  of  Leeds^  giving  credit  to  their  representatioBB* 
A  probable  ground  must  be  laid  tp  shew,  a  Commission  wit} 
fivther  the  ends  of  justice  and  ascertain  the  rights  of  the 
partiea.  Tl^e  Plaintiff  professes,  that  by  the  neglect  of  his 
own  stewards  he  is  utterly  unable  to  ascertain  his  rights;  that 
he  cannot  point  out  a  single  acre,  which  is  held  of  the  manor; 
but  that  formerly  there  were  lands  held  by  Lord  Strafford  of 
the  manor.  All  the  eyidence  for  the  Plaintiff  is  merely  of 
cooTeraations  with  the  late  Earl  of  Strafford,  and  letters,  from 
iriuch  it  is  inferred,  that  there  must  be  some  copyhold  lands 
held  of  the  manor:  but  they  do  not  profess  to  be  able  to 
point  out  any  one  field  in  that  situation.  The  Court  may  be 
aatiflfied,  that  a  party  has  some  right,  if  he  has  evidence  of 
it :  but  if  they  haye  been  so  negligent  as  to  lose  idl  evidence 
of  their  rights,  how  can  the  Court  assist  them?  The  prin- 
ciple must  be  mere  conjecture.  The  Plaintiff  states,  that  he 
has  no  knowledge  upon  the  subject.  The  Defendant  and 
Ae  mtntiises  have  sworn,  they  have  none.  The  correspond* 
^Doe  thiows  no  mi»e  light  upon  it.  At  this  distance  of  time 
m  enfraochisement  must  be  presumed*  '^^ 

Lfifd  CoAMeELLoa, 
Xhe  bill  assumes^  that  the  Plaintiff  knows,  there  are  copy* 
hold  landa;  but  that  he  does  not  know  the  boun<daries;  be- 
fqg^e,  they  are  confound^  wfth  freehold  lands  and  chapged ; 
iqa^  ^Aerefore  he  cannot  exercise  his  legal  right.  It  is  the 
4tt^  of  die  tenant  to  keep  the  bpundaries*  That  is  the  foun- 
^atioi^  Qf  the  bill.    The  confusion  of  boundaries  does  not 

infer 
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1798.         infer  anjf  negligence  on  the  part  of  the  lord ;  for  the  tenant 

jx^l^  f       is  in  possession  of  the  land.    The  evidence  of  the  conversation 

Leeds         ^^  ^^  ^^^  ^sal  o{  Strafford  is  the  admission  of  a  tenant,  that 

V.  he  holds  copyhold  lands.    There  is  a  discussion  about  the 

•E*"  ^       arrear  of  rent.   What  is  there  to  ground  any  presumplicm  of 

r  •!««  1  *    enfranchisement  •upon?    There  are   only  two  events^    the 

^  ^      deaths  of  the  two  Lord  Strafforck,  the  only  two  periodic  at 

which  there  could  be  any  inquiry  about  it.  The  boundaries 
are  necessarily  greatly  confused:  but  there  are,  I  dare  say, 
many  people,  who  can  name  all  these  closes.  The  only 
thing,  that  can  be  done  at  present  upon  the  bill,  is  to 
direct  the  Commission* 

Direct  a  Comihission  to  issue,  to  inqmre,  whether  the  De- 
fendant, the  Earl  of  Strafford,  is  in  possession  of  any,  and 
which,  of  the  copyhold  lands  within  the  manor  of  Wakefield, 
to  which  Thomas  Wenttoorth  was  admitted  in  1693,  &c.  (stating 
the  several  admittances  appearing  in  the  cause) ;  and  let  the 
Commissioners  distinguish,  which  of  the  said  copyhold  lands 
are  compounded,  attd  which  are  uncompounded,  and  dbtin- 
guish  the  above  copyhold  lands  from  the  freehold  lands  of  the 
Defendant  within  the  said  manor ;  and  ascertain  the  bonn« 
daries  thereof;  and  the  Commissioners  are  to  set  out,  dbtin- 
guish,  divide,  and  ascertain,  the  same  by  metes  and  bounds 
ftpcordingly ;  and  if  by  reason  of  the  confusion  of  boundariesi 
pr  alteration  of  n^mes,  or  any  other  circumstances,  the  said 
(lommissioner?  shall  not  be  able  to  distinguish  or  ascertain 
the  particular  copyhplds  or  any  of  them,  in  that  case  they  are 
to  set  out  such  a  quantity  of  lands  now  in  the  possession  of 
fhe  Defeiidant  the  iBarl  ot  Strafford  within  the  said  manor> 
as  may  be  of  equal  valine  inth  the  said  copyhold  lands,  or  8<> 
much  therepf  as  caI^lot  bo  distinguished  or  ascertained  as 
fiforesaid}  with  the  usual  directions  jfbr  al}  deeds,  books* 
papers,  and  writings,  to  be  produced  before  the  Commis* 
sioners  upon  oath ;  and  witli  liberty  to  them  to  ^xamive  irit* 
liesses  upcm  path  (89), 

(89)  Attorney  General  v.  JFVi^  ^Mer^  507.    Miller  r.Warmin^ 

ferton,  2  Ve9.  Sf  Bea.  263.   Speer  tan,  iJac.  ^  Walk.  4B4.     WaU 

r.Crawter,  post,  Vol.  XVII,  216.  v.  Conyers,  2  Cox,  800.    1  Ede^,^ 

2Mer.  ilO.  lyuiis  v.  f'arldnmm,  381^ 
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MATHEWS   V.  WARNER.  Nav.n^i^^U. 


J^ILUAM  MATHEWS,  late  principal  storekeeper  of 

his  Majesty's  4ock-yard  at  Deptford^  died  on  the  8th  of  review 
ot  April,  1790,  about  the  age  of  eighty,  leaving  the  following  «"■*«•  «pott 
testamentary  papers :  a  •eBtenoe  of 

"  2d  No^.  1785.    A  Phm  of  a  WiD  proposed  to  be  drawn  p*  ^^  J|^ 
**  out  as  the  last  Testament  of  William  Mathews,  Storekeeper  finning  a'sen- 

^  of  IBs  Maj^*  Yard  at  Deptford After  the  usual  Prelude,  tence  of  the 

"  being  in  *  Health,  sound  of  lif  ind,  &c.   Imprimis  I  give  unto  r  «  1 07  -i  Prei- 

"  Miss  Issabella  Johnson,  Daughter  of  my  good  Friend  fedw*  w>g»- 

•'Johnson,  Esq;  of  the  Lottery  Office,  the  Sum  of  Sixty  ^^•Co"^.  c 

"Pounds  p'  Ann,  for  her  natural  Life,  to  be  paid  her  Half-  ^J[»»*^8  % 

''yearly,  out  of  the  Dividend9  arising  for  Interest  of  the 

"  several  Navy  Bills  I  have  lately  subscribed  in  the  5  p'  C^ 

"  and  Twenty  Pounds  for  Mourning,  and  also  One  Hundred 

"  Pounds  to  my  aforesaid  good  Friend  M'*  Johnson,  if  I  did 

"  before  him.    After  the  Death  of  Miss  Johnsoui  the  Capital 

"with,  what  other  the   5  p'  C  Stock   I  may  have,   I  be* 

"  queath  to  Holland  Ann  L'Epine  and  Maria  L'Epine,  SisterSi 

*  Daughters  of  my  gpod  Friend  Edw'  L'Epine  Esq;  in  an 

^  equal  Division  between  them,  and  if  one  dies  unmarried,  the 

^'  whole  to  descend  to  l^e  survivor,  and  if  both  dies  unmarried| 

''  or  without  Children,  to  descend  to  the  Children  of  my  First 

''  Cousin  John  Iisher  Clerk,  formeirty  of  Bodm]m,  Cornwall, 

**  and  to  my  First  Cousin  Timothy  Slade  pf  Ledbury,  to  be 

^*  divided  equal  between  them.    My  Household  Goods  to  be 

^  sold  in  part,  unless  sufficient  Moneys  c^  be  found  to  pay 

^  my  Debts  and  Legacies.    My  Plate,  and  what  they  chuse 

^,  to  save  of  my  Household  Goods,  I  bequeath  to  HoUimd  Ann 

**  Lc*Epine  and  her  Sister  Maria,  to  be  divide4  between  them; 

^  to  whom  I  also  leave  all  the  Residue  of  my  Fortune  or 

*^  Eflfects,  after  giving  One  Hundred  Pounds  tq  my  good 

**  Friend  M'  L'Epine,  and  also  One  Hundred  Pounds  to  mjr 

**  late  Son-in-Law  Isaac  Warner.    Must  pray  my  Burial  may 

^*  be  very  plain  and  not  expensive;  could  like  to  be  buried^^ 

M  with  the  Warners'  Permission,  with  my  dear  Girl,  in  their 

f*  Vault,  Leigh  Church,  but  by  no  means  to  be  buried  at  the 

ff  Old  Church,  Deptford,    I  appomt  my  good  Friend  M'.  Edw' 

**  L'Epine 
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Mathews 
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Wa^nei^. 
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*'  L*Epine  and  my  good  Friend  M%  Edw'  JohnsoUi  my  Exe« 

"  cutors,  to  see  tiiis  my  last  Will  and  Testament  complied  with. 

"  Dated  at  Deptford,  2^  Oct'  1785. 

W  JMatbews* 
^^  I  must  pot  forget  my  good 

V  Friends  Miai?  Mary  and  Mi^s 

'*  Charlotte  Howell^  who  desire 

will  eccept  of 

"  Five  Guineas  each  for  Ring  to  wear  in  Remem- 
'^  brance  of  me :  6*^  Oct'.  1785.    W  Mathbws" 

This  paper  was  indorsed  thus : 
"  2*»  Oct'  1785 

A  Plan  designed  for  the  last 
"  Will  and  Testament  of 
"  Will-  Matthews,  Store, 
**  keeper  of  His  Maj'^' 
♦*  y^rd, 

•'  Deptford.** 

The  other  paper  was  as  follows : 
♦«  27'^  Dec'.  1789. 

*'  Finding  myself  in  a  ye^  precarious  State  of  Health,  the 
*'  following  is  the  plan  I  propose  to  dray  Will  from,  abror 
'*  gating  all  the  others  I  have  already  drawn  out.  Imprimis, 
^'  I  give  to  MisQ  Isabella  ^d  Catherine  Jpnes,  both  of  Eltham^ 
''  One  Thousand  Pounds  $  p<^  Cents*  to  be  divided  between 
^^  them  equally,  being  a  legacy  I  always  intended  for  their 
^'  Aunt  IsabelU  Johnson,  for  her  great  Friendship  of  her*s 
^'  and  heir  father's  always  shewed  towards  me ;  to  M».  Jones 
.'*  the  Mother  of  the  young  Ladies,  I  bequeath  One  Hund' 
f«  5  p'  C**;  to  Isaac  Warner,  my  late  Son-in-Law,  One  Hun* 
'*  dred ;  to  Matthew,  his  Son  and  my  Godson,  One  Hundred. 
''  I  give  to  M'.  John  Clewer  at  Botley,  and  ** 

The  former  of  these  papers  is  written  on  a  piece  of  official 
paper  intersected  with  lines,  containing  printed  at  the  top  the 
different  articles,  of  which  the  deceased  in  his  situation  of 
storekeeper  had  the  care;  and  the  latter  is  written  on  the  back 
of  a  letter  addressed  to  the  deceased. 

Both  of  them  were  in  the  hand-writing  of  the  deceased. 

The  fomker  was  found  in  the  deceased's  office  in  the  dock* 
]^ard|  loose  in  his  desk,  in  yrhicb  there  idsp  appeared  some 

official 
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Official  jMipers:  the  latter  was  found  in  the  deceased's  ImreatI 
in  the  parlour  of  his  dwelling-house  in  the  dock-yard|  in  a 
bundle  of  letters  and  papers. 

Edward  Johnson  died  in  November  1787.  Edward  VEpine 
died  some  months  afterwards^  and  iMobeUa  Johnson  in  March 
1788.  Holland  Ann  L'Epine  about  a  year  and  a  half  before 
her  fiEither's  death  nuirried  Captain  Montague,  and  died  with- 
out leading  any  child  about  three  months  afterwards.  Maria 
UEpine  soon  after  het  &ther*s  death  became  insane  without 
hopes  of  recovery* 

Caveats  were  entered  on  the  part  of  several  peraons,  ckdnH 
ing  as  next  of  kin  to  the  deceased,  atid  of  others,  claiming 
as  legatees  under  these  instruments ;  and  a  suit  was  instituted 
in  the  Prerogative  Court  of  Canterbury. 

The  following  evidence  as  to  the  intention  and  declarations 
of  the  deceassd  was  produced  in  the  cause. 
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Alicha  Jones  deposed,  that  the  deceased  for  three  or  four 
years  before  his  death  frequently  told  deponent,  he  would  at  his 
death  *  remember  her  daughters  Isabella  Ann  and  Catherine      £  *  188  ] 
Frances  Jones ;  femd  she  once  saw  in  Doctors  Commons  an 
original  will  of  the  deceased,  wherein  Edward  L'Epine  and 
Edward  Johnson,  deponent's  &ther,  were  named  executors; 
bat  knows  not  the  date  of  it.    She  observed,  Isabella  Johnson 
was  mentioned  in  the  said  will,  which  she  read,  as  aforesaid,  as 
a  legatee  in  the  sum  of  one  thousand  pounds  5  per  cent,  in  the 
Bank  o£  England;  and  that  Holland  Ann  VEpine  and  Maria 
VEpine  were  appointed  residuary  legatees  therein.     The.  de- 
ceased with  the  deponent  attended  the  funerals  o{  Edward  and 
Isabella  Johnson ;  and  she  heard  him  speak  of  the  deaths  of 
Edward  VEpine  and  Mrs.  Montague;  and  he  several  times 
spoke  to  deponent  before  the  27th  o{  December  1789,  of  the 
insanity  of  Maria  VEpine,  how  bad  she  was :  and  that  he  was 
afraid,  she  would  never  get  the  better  of  it. 

On  a  Sunday  in  February  1790  the  deceased  told  deponent 
in  a  private  conversation  with  her,  that  he  was  very  ill,  and  was 
going ;  and  he  expressed  the  regard  he  had  for  her  father  and 
fister,  and  for  her  daughters,  as  knowing  them  when  infants ; 
and  he  then  told  her,  that  he  had.  by  a  former  will  left  her 
oater  one  thou3and  pounds  5  per  cent,  which  he  had  divided 
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between  her  daughters,  five  hundred  pounds  a^ieoe»and  some^ 
tiling  to  the  deponent,  to  buy  her  a  black  bow. 

The  deceased  was  in  a  declining  state  of  health  from  the 
i27th  ot  December  1789;  and  he  complained  of  weakness  in 
his  fingers  between  said  time  and  his  death,  so  that  he  could 
iMt  write;  and  several  times,  down  to  the  last  time  of  her 
seeing  him,  be  said,  he  believed  he  must  get  somebody  to 
finish  his  will;  for  that  he  could  not^  He  always  expressed 
great*  affection  for  Mafia  L'Epine.  Since  she  became  de- 
ranged he  has  frequently  declared,  it  was  not  his  intention  to 
leave  her  any  part  of  his  property ;  that  she  was  already  in 
possession  of  a  great  fortune  amounting  to  70flOQL  :  that  she 
Muld  not  from  the  situation  she  was  then  in  possibly  enjoy  the 
income,  she  then  had;  that  her  father  had  used  him  very  ill; 
and  she  did  not  stand  in  need  of  his  assistance. 

Louisa  Heusch  confirmed  the  deceased's  knowledge  of  the 
deaths  of  the  persons  mentioned  in  the  last  deposition ;  and 
«aid|  she  frequently  heard  him  till  about  four  years  before  his 
death  speak  of  Isabella  Johnson  being  a  legatee  and  said 
Miss  L'Epines  being  •residuary  legatees  in  his  will;  and  fre«> 
quendy  until  about  three  or  four  months  before  his  death 
heard  him  speak  of  Maria  VEpme  being  insane  without  hopes 
tH  recovery ;  and  thinks,  she  heard  him  speak  of  same  prior  to 
die  27th  o(  December  1789.  The  deceased  several  times»  long 
after  the  37th  of  December  1789  when  deponent  was  on  a  visit 
at  his  house,  and  they  were  alone,  told  her,  he  had  left  the 
Miss  Jofies's  five  hundred  pounds  a-piece  and  one  hundred 
pounds  to  Mrs.  Jones;  and  also  named  Mr.  Warner;  to 
whom  he  said,  he  lefl  one  hundred  pounds,  and  one  hui>- 
dred  pounds  to  one  of  his  sons;  and  said,  he  had  placed 
Mrs.  Jones  in  the  place,  in  which  he  had  formerly  placed  her 
•fiither  Mr.  Johnson. 

The  same  witness  said,  that  the  deceased  appeared  to  have 
a  great  regard  and  affection  for  Maria  L'Epine;  that  after 
die  became  of  unsound  mind  he  several  times  declared  to  de* 
ponent  and  in  her  presence,  that  as  Maria  L'Epine  was  de- 
prived of  the  right  use  of  her  understanding,  he  did  not  intend 
to  leave  her  any  thing  at  his  death ;  that  she  could  not  want 
•for  any  thing;  for  she  had  already  a  fortune  amounting  to 
60,000/.;  and  should  he  add  any  thing  to  it,  she  could  not 
enjoy  it. 
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Jenmi  Jelmen^  servant  to  the  deceased,  deposedi  that  a  daf 
before  his  death  being  s^it  to  the  bureau  in  hit  parlour 
i^on  unlockiiig  it  she  saw  the  testamentary  paper,  dated  the 
ifl A  oi December  1789;  which  she  read;  and  she  observed 
MonqTs  and  a  bank-4iote,  with  a  draft  of  the  deceased*s  in  the 
and  bureau ;  and  he  always  appeared  to  her  to  keep  his  papers 
of  the  greatest  momait  and  concern  in  the  said  bureau. 

For  twelve  months  prior  to  the  deceased's  deatfi,  tmtil  abouir 
diree  BK>ndis  before  his  death,  he  many  limes  told  the  de« 
ponent,  diat  he  would  1/save  the  two  Miss  Joneses  very  hand- 
aome«  Within  the  last  year  he  often  complained,  that  Edward 
VEpme  had  not  used  him  well ;  for  he  had  promised,  or  the 
deceased  expected,  he  would  have  left  him  at  least  SO(UL 
a-year ;  but  he  had  only  left  him  100/.  for  mourning;  and  tfiat 
it  appeared  by  Edward  VEpine\  papers,  that  the  deceased 
was  indebted  to  him  900/. ;  apd  he  did  not  believe,  he  was  in 
any  manner  indebted  to  him ;  and  on  such  occasions,  and  until 
within  a  fortnight  of  his  death  the  deceased  at  several  dif« 
ferent  times  added,  he  should  not  *  forget  Edtoard  L'Epme*% 
eondoct;  and  as  Maria  L^Epine  was  by  her  father  left  a 
fortune  of  between  50  and  60,000/.,  which  she  could  not  pos* 
aMy  enjoy,  being  out  of  h^  senses,  and  she  did  not  stand 
in  need  of  his  assistance,  he  was  determined,  no  part  of  his 
property  should  ever  go  to  Maria  VEpine  or  to  any  one  of 
Edward  L^Epine^B  &mily.  From  ScUurday  to  Wednesday  im*> 
■Mdiately  before  the  deceased's  death,  which  happened  on 
Thursday 9  the  deponent  at  different  times  heard  him,  when 
speaking  to  his  servant  Joseph  Ardern^  declare,  that  he  had 
not  made  his  will ;  and  at  such  times  he  added,  that  he  would 
not  or  could  not  then  do  it,  or  to  that  effect.  She  alwajrs 
understood  from  the  deceased,  and  believes,  that  he  kept  all 
his  own  private  papers  of  consequence**  in  his  bureau  in  the 
dimng  parlour  of  his  dwelling-house,  and  not  in  his  office. 

Amn  Ougsian  deposed,  that  the  deceased  frequently  declared 
to  deponent,  and  to  Louisa  Heusch^  her  niece,  after  the 
summer  of  1789  up  to  the  time  of  his  death,  that  he  had  left 
Miss  Joneiz  a  legacy,  he  had  given  by  a  former  will  to  their 
aant  Mrs.  Johnion.  He  kept  papers  of  the  greatest  moment 
and  concern  in  the  bureau,  in  which  the  paper,  dated  the 
87th  cS  December  1789,  was  found.    He  frequently  shed  tears 
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al  the  citeumttaiioe  of  the'  insanitjr  of  Marim  L^Bpmef  and 
axpresied  the  eaiiie  as  being  without  hope  of  reeovety*  The 
deceased  was  rety  weak  in  body  and  looked  rery  ill  for  fimr 
or  five  months  before  his  death;  and  deponent  fifequendy 
heard  him  say^  he  did  not  like  to  write,  and  he  seemed  to  be 
in  pain  when  he  wrote^  for  two  or  three  months  before  hia 
death ;  and  he  told  deponent,  it  was  the  hardest  task,  she  had 
put  him  tO|  to  answer  a  letter  from  her  about  three  weeks 
bsfore  his  death*  After  Biaria  L^Epine  became  of  unsound 
mind,  he  frequently  dedared,  he  did  not  intend  to  leave  her 
any  part  of  his  property;  that  she  had  a  fortune,  which 
would  support  her  in  a  handsome  manner  for  the  condition 
she  was  id. 

JoAii  Sjfmandsi  who  Was  present,  when  the  testamentary 
paper,  dated  die  27th  December  1789,  was  found  in  one  of 
the  pigeon-holes  of  the  bureau,  deposed,  that  there  were  in 
the  said  bureau  a  great  number  of  private  letters,  bills,  and 
receipts  for  money  paid,  and  also  a  mortgage  deed,  vrith  some 
other  papers. 

EUxabeih  Humphreys  deposed  as  to  the  great  regard  and 
affection  expressed  by  the  deceased  for  Maria  L'Epine,  espe- 
dally  ♦after  she  became  insane:  that  he  often  said,  he  looked 
upon  her  and  her  sister  as  his  daughters.  He  frequently  de- 
clared till  Mrs.  MatUague^B  death,  that  he  had  left  her  and  her 
Mster  Maria  L'Epine  the  whole  of  his  property ;  and  afi;er 
her  death  until  December  he  several  times  declared,  that 
Maria  L*Epine  should  have  the  whole  of  his  property. 

The  evidence  o{  John  Fox,  the  attorney  of  the  deceased, 
was  to  the  same  effect;  that  the  deceased  till  the  time  of  hia 
death  always  expressed  great  affection  for  Maria  LEpme 
and  her  sister;  and  declared,  that  though  their  &ther  had 
disappomted  him  in  the  disposition  of  his  property,  (of  which 
he  often  complained,)  that  should  make  no  difference ;  that  he 
always  intended,  they  should  have  the  whole  of  what  he  had ; 
that  he  always  considered  them  as  his  girls;  and  that  he  had 
the  bringing  them  up. 

There  was  farther  evidence  of  the  deceased's  regard  for 
Maria  UEpine,  and  his  concern  at  her  malady ;  particularly 
some  letters  that  he  wrote  upon  that  subject. 

Joseph  Ardem,  footman  to  the  deceased,  gave  the  same 
account  as  Jennet  Johnes  of  the  complaints  of  the  deceased  of 
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lb.  UEipm^%  conduct;  and  that  the  deceaeted  frequently 
to  file  deponent  from  Fehruary  1790,  when  the  deponent  at 
Ae  request  of  the  deceased  returned  to  hb  service,  un^ 
wHlm  ten  days  of  his  death,  that  he  would  not  leave  Maria 
VEpime  any  thing;  as  she  did  not  stiuid  in  need  of  it,  being 
out  of  her  senses,  and  possessing  a  fortune  of  near  50,000^ 
from  her  father;  and  he  was  determined,  neither  she  nor  any 
of  her  fiuntly  should  have  any  part  of  his  property.  On  the 
Fridmy  before  his  death  the  deceased,  when  in  the  carriage 
with  the  deponent^  declared,  he  had  not  yet  settled  his  affidrs, 
and  that  he  had  not  made  his  will.  The  deponent  then  re- 
quested him  to  send  for  his  sonnui-law  Mr.  Warner^  and  to 
consult  with  him  about  settling  his  affairs :  the  deceased  re- 
ified, in  a  hasty  manner  and  with  an  oath,  that  he  did  not 
want  Mr.  Warner  or  any  other  person;  for  he  would  not 
make  a  will.  On  the  Sunday  before  his  death  Mr.  Warner 
came  to  see  him ;  and  on  hb  leaving  the  house  the  deceased 
asked,  who  sent  for  him,  and  the  deponent  answering,  that  he 
did,  the  deceased  said,  he  did  not  want  Mr.  Warner  or  any 
one ;  ^  that  he  had  not  settled  his  affairs,  or  he  had  not  made 
his  wiH;  and  that  he  would  not  do  it;  and  on  the  Tuesday 
before  hb  death  he  repeated  his  declaration,  that  he  had  not 
made  his  wSL  He  never  kept  any  of  hb  own  private  papers 
of  consequence  in  his  desk  in  his  office  f  but  at  all  times 
kicked  them  up  in  a  bureau  in  the  dining  parlour  in  hb 
private  house. 

John  WhjfbreWf  gardener  to  the  deceased,  gave  the  same 
account  as  the  last  witness  of  the  declarations  of  the  deceased 
as  to  Maria  VEpine  and  her  family ;  and  that  within  the  last 
week  or  ten  days  of  his  death  the  deponent  heard  him  several 
times  in  conversation  with  Ardern  declare,  he  had  not  settled 
his  afl^a,  and  he  should  not,  or  could  not  Deponent  always 
understood,  the  desk  in  the  office  of  the  deceased  had  been 
used  by  him  solely  for  official  purposes;  and  he  never  was 
accustomed  to  keep  papers  of  consequence  there. 

Elizabeth  Solaven,  who  attended  the  deceased  as  nurse^ 
deposed*  that  within  the  last  three  or  four  days  of  hb  death 
being  confined  to  hb  bed  he  ordered  hb  keys  to  be  brought, 
and  ordered  Jaeepi  Ardern  to  take  great  care  of  them ;  say- 
ing* that  when  he  was  dead,  there  would  be  plenty  o{  croco« 
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dileft  crying  about  him ;  but  that  he  Joseph  Ardem  was  not 
to  mind  them,  and  not  to  deliver  the  keys  to  any  person  what- 
erer  upon  any  account ;  and  he  added,  that  he  had  not  settled 
Ms  affairs,  and  that  he  then  could  not  or  should  not  do  it. 
Within  the  last  week  of  his  life  and  until  within  a  day  of  his 
death  Joseph  Ardem  several  times  requested  permission  to 
send  for  Mr.  Warner  or  some  other  persbn  to  converse  with 
him  respecting  the  settling  his  affairs  and  about  making  his 
will ;  to  which  the  deceased  at  all  such  times  replied  in  a  firm 
and  determined  manner,  that  he  did  not  want  to  consult  with 
any  person  upon  the  subject ;  that  he  had  not  made  a  will; 
^nd  he  could  not  or  should  not  then  do  it. 
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On  the  8th  of  July ^  1793,  the  Judge  of  the  Prerogative 
Court  (90)  pronounced  against  the  validity  of  the  paper,  dated 
the  ^th  o{  December,  1789,  and  for  the  validity  of  the  paper, 
dated  the  3d  of  October ,  1785,  and  of  the  codicil  thereto^ 
dated  the  6th  of  that  month. 

Upon  an  appeal  to  the  Court  of  Delegates  (91)  on  behalf 
of  Richard  Mathews^  one  of  the  next  of  kin  of  the  deceased, 
from  that  part  of  the  sentence,  which  established  the  will  and 
codicil,  dated  the  2d  and  6th  of  October,  1785,  the  sentence 
was  affirmed  on  the  10th  of  May,  1798. 

A  petition  was  presented  to  the  King  in  Council,  on  the 
part  of  the  Appellant,  who  in  the  course  of  the  proceedings 
before  the  Delegates  had  been  admitted  a  pauper,  praying  a 
commission  of  review ;  and  by  an  order  of  Council,  dated  the 
31  st  of  Oc/oA^,  1798,  the  petition  was  referred  to  the  Lard 
C/tanceUor  to  report  his  opinion  thereupon. 

Attorney  General,  Dr.  Battine,  (the  King's  Advocate  in 

the  Admiralty),   Mr.  Pemberton,  and  Mr.  Bayley,  in 

support  of  the  Petition. 

The  right  of  granting  a  commission  of  review  will  not  be 

denied,  when  so  many  have  been  granted.     It  was  not  unusual 

or  infrequent  in  the  latter  end  of  the  last  century.   The  papers 

in 
(90)  Sir  William  Wynne.  tice   Heathy    Dr.  Swabey,    Dr. 

(01)  Sir  Fi^unds  Buller,  Bart.,     Cooie,  and  Dr.  Parson. 
Sir  Beaumont  Hotham,  Mr.  Jas- 
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in  the  Bci^try  of  the  Delegates  do  not  go  farther  back  tj;ian 
1666:  but  since  that  period  twenty  have  been  granted. ( 92 )• 

In  this  Century  four  have  been  granted :  viz. 

In  1705.  To  Frmcis  Weedon,  as  to  the  will  oi  Robert  Weedon. 
•  •     —  Robert  Worthy  as  to  a  will:  but  the  name  is  not 
legible. 
1783.  —  Herbert  Hyde,    as  to  the  will   of  Christopher 
McLson,  against  Dr.  Calamy  and  WiiUam  lAm- 
bery^  Executors. 
1741.  —  Sir  George  Savile^   Bart,    against  Dame  Mary 
SapHe,  in  a  cause  of  adultery. 
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(92)  Commissions  of  Review  were  granted  in  the  followiog 

instaoces : 

1666.  To  Elizabeth  Lack,  spinster,  respecting  the  will  of  George 
NickolMon, 

1670.  —  Martha  Gaodson,  as  to  grant  of  administration   of  the 
goods  of  Christopher  Pole  Stokes. 

Henry  James,  Clerk,  as  to  the  will  of Young, 

1673.  —  Thomas  Milward,  in  a  cause  of  jactitation  of  marriage. 

1674.  —  Henry  Jackson,  Clerk. 

1676.  —  Henry  Tuberville,  as  to  the  nnnenpative  will  of  George 
Tuberville. 

1680.  —  Philip  Herbert,  Clerk,  in  a  cause  of  a  legacy. 

Bridget  Hyde,  io  a  cause  of  nullity  of  marriage. 

1681.  —  Christopher  Boone,  in  a  cause  of  inventory  and  account. 

3§ary  Ireton,  alias  Bostock,  as  to  the  will  of  H.  W.  Bostock, 

1682.  —   Catherine  Gounter,  widow. 

1688.  —  Thomas  Pyne  and  George  Ude;  in  a  cause  of  revoking 
administration  of  the  goods  of  Thomas  Mouton,  and 
granting  probate  of  the  will. 

Anne  Metcalf,  in  a  cause  of  revoking  administration  of 
the  goods  of  Henry  Maytoood,  and  granting  probate 
of  the  will. 

Hnberton  Hicks  and  Martha  Meggs.  The  same  as  to  the 
goods  of  John  Singleton, 

1690.  —  Humphrey  Wigan  and  William  Blunt,  as  to  the  will  of 
Jacob  Pitt. 

1692.  —  Anne  Short  and  others,  in  a  testamentary  cause. 

1693.  —  Francis  Percy,  as  to  the  will  of  G.  Doe. 

1694.  —  Edward  Passmore,  as  to  bringing  in  administration,  and 

granting  probate  of  the  will  of  Thomas  Jones. 

1695.  —  Granado  Chester  and  others,  as  to  the  will  of  Philip  Atkins. 
1698.  —  George  Mason  and  others,  as  to  the  will  of  George  Cook. 
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In  November^  39  C6ar.  11^  upon  an  application  for  a  com- 
mission of  review  of  two  several  sentences  of  the  Court  of 
Admiralty,  and  confirmed  by  the  Delegates,  Lord  Nottingham 
observed,  as  appears  from  a  manuscript  note  of  his  Lord- 
ship's, "  It  would  be  absurd,  and  tend  to  a  failure  of  justice  ^ 
"  to  take  from  the  King  the  dernier  resort^  and  lodge  it  in 
**  the  Delegates.  What  were  this  but  to  exhaust  the  fountain 

of  justice,  and  leave  him  without  power,  who  gives  power 

to  others,  as  a  fountain  doth  waters,  cumulative,  nan  pri- 
"  vativer 

The  right  therefore  cannot  be  denied ;  nor  from  the  various 
precedents  can  the  expediency;  where  there  really  exists 
sufficient  reason  to  suppose  the  sentence  erroneous,  or  even 
doubtful  upon  points  of  law. 

The  sentence  of  the  Court  of  Delegates  appears  upon  the 
minutes  unanimous,  and  from  the  style  of  the  Court  in  giving 
its  sentence  privately  it  is  a  matter  of  great  delicacy  to  hint, 
that  there  was  any  difference  of  opinion  among  the  Judges. 
Great  difficulties  seem  to  oppose  themselves  on  either  side ;  in 
presuming  to  impeach  the  sentence  of  the  learned  Judge  of 
the  Prerogative  Court,  appearing  to  be  confirmed  by  the 
unanimous  sentence  of  the  Delegates ;  or  in  surmising,  that 
the  Judges  had  not  been  unanimous.  Circumstances  of  this 
kind  however  sometimes  transpire ;  and  there  is  great  reason 
to  suppose,  that  one  of  the  most  learned  of  the  Bench  and 
a  very  able  Civilian  were  dissentient;  though  it  does  not 
appear  upon  the  proceedings. 

There  is  the  less  delicacy  in  mentioning  this :  as  in  Lord 
Nottingham's  manuscripts  it  appears,  that  a  difference  of  opi- 
nion in  the  Court  of  Delegates  was  made  the  ground  among 
others  of  •the  petition  before  him  in  the  case  of  Cole  v. 
Mor daunt  {93),  22d  otMay;  28  Charles  II.  His  Lordship's 
words  are  these : 

"  The  Counsel  for  Mrs.  Cole  said,  that  three  of  the  Dele- 
''  gates  differed  from  the  other  five ;  and  it  did  not  appear  in 

''the 


(03)  This  was  a  remarkable 
case.  Mr.  Cole  at  a  very  ad- 
vanced age  married  a  yonng 
woman ;  who  daring  his  life  did 


not  conduct  herself  with  pro- 
priety. After  his  death  she  set 
np  a  nuncupative  will,  said  to 
be  made  in  extremis,  by  which 

the 
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'^  the  mintites.  The  other  side  aUedged^  that  the  sentence 
**  was  nemime  dineniiente  praeter  Sir  John  Baker  Head ;  for 
**  six  subscribed  their  names :  one  of  them  differed ;  and  the 
''  seventh,  the  Bishop  of  Durham^  gave  no  opinion  at  all, 
**  coming  one  morning  rather  too  late:  but  I  was  of  opinion, 
''  that  the  subscription  was  no  proof  at  all;  and  that  it  was 
^  done  only  for  the  sake  of  conformity." 

The  difference  of  opinion  of  grave  and  learned  Judges 
affords  ample  ground  for  revision.  Besides  that,  several  im* 
portant  questions  of  testamentary  law  are  involved;  and  the 
stake  is  very  considerable:  viz.  ^,000/.  The  question  was 
briefly,  how  far  the  statute  of  Frauds  bore  upon  this  papen 
so  as  to  make  the  parol  evidence  inadmissible.  Some  of  th^ 
Delegates  were  of  opinion,  that  upon  the  face  of  the  paper  it 
was  not  a  will :  others,  who  were  in  favour  of  the  judgment  of 
the  Prerogative  Court,  had  as  little  doubt,  that  it  wns  absp- 
lutely  on  the  face  of  it  a  will:  they  agreed,  that  if  there  was 
a  doubt,  whether  a  will  or  not,  parol  evidence  should  be  ad* 
mitted :  but  those,  who  supported  the  sentence,  thought  there 
was  none.  The  evidence  was  opened :  but  it  was  considered 
as  being  opened  merely  de  bene  esse ;  subject  to  the  opinion 
of  the  Judges,  whether  this  paper  was  on  the  face  of  it  a  will, 
or  not. 

This  difference  of  sentiment  is  the  clearest  proof  of  there 
being  great  doubt  at  least ;  which  is  the  ground,  upon  which 
it  was  agreed  the  oral  testimony  should  be  received  in  aid  of 

the 


1798. 


the  whole  estate  was  given  to 
ker,  10  opposition  to  a  written 
wiU  made  three  years  before  the 
testator's  death,  giving  3000/.  to 
eharitable  uses.  The  noocapa- 
tion  was  proved  by  nine  wit* 
Basses.  Upon  the  appeal  to  the 
Delegates  from  the  seutence  of 
tlie  Prerogative  Court  in  favour 
of  the  written  will  Mrs.  Cole  of- 
fered to  go  to  a  trial  at  law  in 
a  feigned  action ;  sabniittiug  to 
be  boand  by  the  resaiL  Upon 
the  trial  at  the  bar  of  the  Court 


of  KiDg's  Bench  it  appeared, 
that  most  of  the  witnesses  for 
the  nancupation  were  perjured; 
and  that  Mrs.  Cole  was  guilty  of 
subornation.  After  that  she  ap- 
plied for  a  Commission  of  review ; 
which  was  refused;  and  upon 
that  occasion  Lord  Nottingham 
said  "  I  hope  to  see  one  day  a 
**  law,  that  no  written  will  should 
**  be  revoked  but  by  writing.'* 
This  is  said  to  be  the  prin- 
cipal case,  which  gave  rise  to 
the  statute  of  Frauds. 


Mathews 
Warner. 
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tTARNER. 


ihe  evidence  arising  on  the  ftiisp^tion  of  the  paper^  that  the 
deceased  by  his  own  declaration  and  description  never  intended 
it  as  a  will.  ^ 

The  paper  of  1789  was  set  aside  in  the  Prerogative  Court ; 
and  there  was  no  appeal  frcfm  that  part  of  the  seiitente.  The 
grounds^  upon  which  the  Coftrt  pronounced  against  that  pbper, 
were,  that  it  was  incomplete  in  form  cuid  in  effect :  the  de- 
ceased could  not  have  made  his  mind  up  to  it,  or  he  would 
have  finished  it;  having  sufficient  time,  strength,  and  oppor- 
ttihity,  after  the  inception.  The  testamentary  law  as  to  imper- 
fect or  inchoate  papers  is,  that  if  a  party  begins  a  testamen- 
tary paper,  and  leaves  it  broken  off  and  unfinished,  having 
lived  afterwards  a  sufficient  time  in  health  to  have  completed 
It,  if  he  thought  proper,  it  must  be  presumed  in  law,  that  be 
"had  either  abandoned  it,  or  had  not  finally  made  up  hid  mind 
that  it  should  take  effect. 

This  doctrine  has  been  universally  received ;  and  was  par- 
ticularly recognized  ill  the  case  o{  Grfffln  v.  Griffin  {94})-^ 
decided  in  1790. 

The  Judge  farther  added,  that,  looking  at  the  evidence,  it 
appeared,  this  paper  was  entirely  out  of  the  consideradoii  of 
the  deceased  ;  so  that  it  was  not  suffered  in  any  way  to  operate 

against 


An  onGDislied 
testamentary 
paper  of  no 
effect;  the 
party  having 
lived   eight 
days  after- 
wards* 


(94)  Richard  Griffin  executed 
a  testamentary  paper,  dated  the 
27th  of  September,  1777. 

On  the  18th  o^ January,  1789, 
he  began  a  paper;  and  having 
written  no  more  than  the  com- 
mencement of  what  he  meant  to 
do  he  was  called  away  to  dinner, 
and  locked  up  the  paper.  On 
the  27th  of  the  same  month  he 
died  suddenly,  while  sitting  on 
the  bench  as  a  Justice  of  the 
Peace. 

The  questions  were,  whether 
this  unfinished  paper  was  a  re- 
vocation of  the  former  paper, 
executed  in  1777;  or  whether 
it  was  to   be  established  sub- 


stantively and  conjunctively  with 
the  former  paper. 

It  was  determined,  that  the 
unfinished  paper  could  have  no 
effect :  the  testator  having  lived 
eight  days  in  health  and  capable 
of  business,  after  he  had  hegun 
that  paper,  and  not  having  con- 
cluded it,  the  presumption  of 
law,  even  if  there  was  no  other 
paper,  would  have  been,  thaft 
he  never  meant  to  finish  it ;  ot 
that  it  was  intended  only  as  a 
draft  for  consideration  ;  and  the 
case  was  still  stronger,  as  there 
was  an  executed  paper.  See 
post.  Vol.  IX,  249;  and  Walker 
V,  IValker,  1  Mer.  608. 
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Mgaimt  the  wiU  of  1785  as  a  revocation.    In  respect  of  the         1708. 

paper,  -for  which  he  pronounoedj  he  said,  the  question  wa3» 

irfiether  it  was  a  perfect  paperi  so  that  under  the  statute  of 

Frauds  (95)  no  parol  evidence  could  be  admitted  to  shew,  it 

should  not  stand.    He  was  oi  opinion,  that  it  did  come  under 

the  ataitute  of  Frauds;  «nd  that  oral  declarations  could  not 

destroy  such  a  paper*    It  was  *  comfdete  and  per jEect  in  foxw      [  ^  IPS  | 

and  dispositiotu    It  was  in-  the  hand-writing  of  the  deeeasedr 

Fb^ecutors  were  appointed;,  and  the  residue  was  disposed  ^r 

It  was  also  signed  and  dated.    Certainly  alterations  had  takeip 

place  in  the  ifeceased's  situation.    The  executors  wec^  de^aii* 

One  residuary  legatee  was  dead:  the  other  was  insane  $  and 

most  of  the  legatees  were  dead.    Therefore  though  it  W9s  not 

the  most  rational  disposition,  and  not  the  complete  intention  of 

tile  deceased,  yet  as  he  had  not  expressed  a  contrary  intention 

by  any  paper  sufficient  in  law  to  revoke  it,  it  must  operatiSif 

and  the  Court  was  precluded  by  the  staiute  fircm  adwttiiig 

oral  evidence. 

The  first  question  is,  whether  parol  evidence  can  be  ad« 
mitted  to  shew  the  intention,  whether  this  paper  should 
operate  as  a  will,  or  not.  If  it  was  clearly  a  will  upon  the  face 
of  it,  it  would  be  utterly  inconsistent  with  the  statute  to  admit 
evidence  to  shew,  the  testator  did  not  intend  it  to  have  any 
operation;  for  it  could  not  be  defeated  by  any  nuncupative 
declaration  (96). 

In  the  very  beginning  of  this  paper  there  ia  declaration  plain 
by  the  deceased,  that  it  is  not  that  will  that  he  proposed  to 
make ;  but  that  it  is  a  plan  of  a  iivill,  which  he  proposed  after- 
wards to  draw  out.  As  much  is  implied  from  tlu;  words,  that 
immediately  follow,  which  shew,  the  paper  was  meant,  not  for 
4he  will  itself,  but  as  a  sketch  or  design,  '*  After  the  usual  pre- 
**  lude,  being  in  health,  sound  of  mind,  &c."  as  from  tlie  former 
expression,  calling  it  a  plan.  A  third  declaration  is  expressed 
in  these  words :  *'  Must  pray,  my  burial  may  be  very  plain 
**  and  not  expensive  :*'  He  means,  that  will,  he  proposes  here- 
after to  make,  must  pray  that. 

If  after  the  date  «  2d  October  1785"  he  had  added,  "This," 
fiT  •*  The  above  is  a  plan  proposed  to  be  drawn  out,"  would 
not    that  declaration    have    aecertained    the    nature  of  the 

paper? 

(J^)  20  Char.  II.  c.  3.  (06)  29  Char.  II.  c.  3.  s.  22. 


iod 
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1708.         paper?    Then  is  it  not  conttai^  to  good  sense  to  make  a 
lIlATHEWfi     di8^<!^on,  because  the  character  of  the  paper  happens  to  be 
^^  given,  not  merely  in  the  beginning  of  the  paper,  but  also  in 

Warnbr.      the  second  and  third  passages  ? 

It  is  then  said,  here  is  a  codicil,  dated  the  6th  of  October. 

That  is  another  declaration  plain,  that  the  former  is  not  meant 

[  ^199  ]      to  be  *  a  complete,  efficacious,  final,  testamentary,  act ;  for  not 

having  in  the  interval  drawn  out  his  will  according  to  tlie>]ilan 
from  which  he  proposed  to  draw  it,  he  says,  that  whenever  he 
shall  execute  that,  which  he  has  declared  his  purpose,  to  exe^ 
cute,  he  must  not  forget  those  particular  persons ;  and  upon 
the  back  of  this  paper  is  a  fifth  declaration,  that  it  is  meant 
to  be  nothing  but  a  plan. 

Suppose  to  those  words  describing  the  paper  as  a  plan,  he 
had  added  negative  words,  ^'but  not  for  my  will;"  Could 
any  doubt  have  arisen  of  the  intention?  These  words  being 
conceived  in  positive  terms  only,  are  equivalent.  To. declare 
that  an  actual  present  will,  which  its  author  has  himself .  so 
repeatedly  stamped  with  the  denomination  of  mere  design, 
mere  proposition,  mere  plan,  for  a  future  testament,  woidd 
be  a  very  strong  construction. 

It  is  impossible  to  deny,  that  evidence  may  be  admitted  to 
explain  such  a  paper.  Suppose,  within  a  quarter  of  a  year 
afier  writing  what  is  called  the  codicil,  he  had  actually  drawn 
out  a  will  according  to  the  plan :  Could  it  not  be  proved  by 
parol  evidence,  that  he  did  in  fact  draw  out  a  will,  following 
that  plan,  and  containing  the  usual  prelude,  with  the  same 
directions  for  his  burial,  and  the  same  legacies  to  the  persons 
mentioned  in  the  codicil ;  and  that  he  had  indorsed  it  "  The 
'^  last  will  of  William  Matthews?'^  That  is  like  the  case  in 
Sir  Thomas  Raymond,  334.  There  is  evidence,  that  he  did 
make  a  will :  perhaps  a  second ;  and  the  probability  is,  that 
he  destroyed  both  those  wills ;  but  he  did  not  think  it  neces- 
sary to  destroy  this  paper.  The  evidence  o{  Mrs,  Jones  proves, 
that  a  will  had  existed,  varying  from  this  plan  in  the  legacy 
given  to  Mrs.  Johnson.  The  deceased  under  his  own  hand 
in  the  subsequent  paper  of  1789  confirms  that  by  mentioning 
.  a  legacy  to  Mrs.  Johnson  different  from  that  in  the  plan* 
This  decision  establishes  thi3 ;  that  if  a  paper  is  drawn,  ex- 
pressed to  be  a  plan  for  a  wiU,  and  there  are  some  passages 

in 
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in  it,  that  would  serve  for  a  will,  but  if  the  fact  is,  that  a 
complete  will  is  afterwards  made,  and  then. the  testator  destroys 
the  will,  meaning  to  put  an  end  both  to  the  plan  and  the  will, 
yet  the  nature  of  the  remaining  instrument  is  to  be  changed, 
merely  because  in  the  manner  of  representing  ^is  plan  he  has 
happened  to  make  a  disposition,  which  would  have  done  for 
a  testamentary  act,  if  that  was  what  he  intended.  This  de- 
cision confounds  these  two  things:  there  are  certain  *requi- 
ates  necessary  to  make  a  will :  but  I  deny,  that  because  you 
find  those  requisites,  the  instrument  must  be  a  will. 
The  cases  oi Habberfield  v.  Braumng  (97),  28th  June  1773, 

and 


i?9e. 


Mathews 

V. 

Warnbr. 


[  ♦200] 


(07)  Catherine  Lhyd^  sd  old 
lady,  wrote  the  following  letter, 
directed  to  Jcanes  Browning  Esq. 
at  his  Chambers,  LincolD's  Inn 
Square: — 


'Mmake  no  doubt  S'  if  what 
I  am  DOW  going  to  say  should 
be  possible  to  gain  if  I  shou'd 
recover  this  illness  &  if  fesa- 
Ue  with  my  inquiring  &  year 
help  withoat  great  expence, 
bat  that  yon  will  think  it  worth 
my  while  and  as  I  have  the 
real  Wrightings  to  prodaoe 
and  shall  have  more  intelli- 
gence by  a  Person  that  is  go- 
ing down  that  has  an  Estate 
lying  near  Wooten  Pilling  that 
will  send  me  a  line  that  if  such 
persons  as  are  nominated  do 
possess  and  reside  their  I  do 
hear  the  Person  that  1  did 
employ  was  comanded  to  see 
again  as  being  a  very  proper 
man  &  so  great  a  Call  as  has 
been  for  He  had  ben  in  the 
King  of  Prussias  sevis  and  re- 
ceived a  Shot  thro  his  wright 
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arm  and  by  that  got.  his  dis- 
charge which  He  shew'd  me^- 
Bat  in  case  of  my  demise  I 
desire  .  y on  will  draw  op  and 
**  leave  some  Blanks  for  some 
**  Small  legacies  that  after  my 
"  Fnneral  Charges  are  defrayed 
"  with  decency  then  except  some 
'*  legacies  £  give  and  bequeath  to 
"  John  Browning  Esq*"^  my  dear 
**  and  well  beloved  Cousin  my 
''  Lands  and  Tenements  Heridi- 
**  taments  att  Wooten  Pilling  in 
"  the  County  of  Bedford  and  also 
**  a  Message  and  Tenement  lying 
"  in  Bucklersbury  near  the  M an- 
'*  sion  House  in  the  City  of  Lon- 
''  don  and  you  by  taking  posses- 
"  sion  will  find  my  Wrightings 
'*  to  prove  and  also  what  Stock  I 
**  shall  have  remaining  in  the  said 
"  John  Browning  Esq'^  Hands — 
<<  1  am       &c  yours 

Cath  Lloyd 

'*  This  you  have  under 
"  my  Hand,  if  any  thing 
''  should  happen  before  the 
•♦  Wrightiug  is  drawn  up  ** 

"If 


A  letter  to  an 
attorney,  con- 
taining instroe- 
tions  for  draw- 
ing a  will,  es- 
tablished 
will. 
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f  A  will  <fia- 
poning   both 
ef  real  and 
personal  pro- 
perty, with  a 

testation/  but 
Ba  witnesses, 
established  as 
lo  the  personal 
property. 
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and  Cobbold  v.  Baas (98),  29di  Novetnber  1781,  before  the 
Delegates,  go  no  length  to  prove,  that  parol  testunony  is  no^ 

to 
^*  If  my  assits  will  a£fbrd  it    operation  of  it  depending  on  the 
*'  to  pay  in  theBurow  of  Soath.    testatrix  dying  suddenly;  whereas 
-*'  wark  £   and  to    she  had  time  to  make  a  formal 

MissJalyPoney  thirty  Pounds  will;  and  parol  evidence^  was 
Isaac  Apothecary  a  small  debt  admitted. 
'<  to  Wheeler  Baker  in  S<  Tho-  The  Coart  of  Delegates,  Sir 
mas's  a  small  debt  to  Remitt  William  Henry  As^ihurst,  Sir 
a  Publican  at  the  Red  Lyon  George  Nitres,  Sir  James  Mar- 
*'  near  the  Church  half  his  debt  riot.  Dr.  Macham,  and  Dr.  Becer, 
**  a  Poor  Miikwoman  in  Kent  reversed  the  sentence ;  and  pro- 
**  Street  named  Cater  1  ••  1  ••  0  nonneed  for  the  paper  as  the  lasl 
^  These  all  by  Legacy  by  way  of  wiU  and  testament  of  the  de- 
composition and  to  Margaret  ceased ;  thinking  it  a  perfect  pa- 
per and  an  absolute  dispoaitioii.. 
(98)  Jameg  Socage,  deceased, 
gave  instructions  to  his  attorney 
to  prepare  a  will  for  him.  f  The 
attorney  prepared  It  with  several 
Bedgowns  Petticoat  <&  5  £.  if  qutsrea  and  abbreviations ;  and 
she  is  with  me  at  my  depar-  the  deceased  made  *  several  alte- 
rations and  interlineations  in  tbc 
draft.  He  afterwards  with  his 
own  hand  wrote  the  said  will 
over  fair  from  the  said  draft; 
adding  only  a  bequest  of  the  re- 
sidue :  which  he  had  not  made 
in  the  draft;  and  he  concluded, 
as  foiiows : 

"  In  witness  whereof  1  have 

'*  to  this  my  last  Will  and  Tes- 

**  tament,    contaitied    in    Three 

**  Sheets  of  Paper,  to  the   Grst 

This    paper   was   written    in    "  two  whereof  I  have  set   my 

March  1760.     Mrs.  Lloyd  died    «*  Hand  and  the  last  my  Hand 

on  the  2d  of  August  iu  the  same    **  and  Seal  this 

year. 

The  Prerogative  Court  pro- 
nounced against  this  paper,  as 
being  a  conditional  paper:   the 


Shaw  my  Room  of  Goods  and 
^  Sheets  wearing  aparell  and  all 
^  my  best  Linen  Velvet  Cloak  & 
*'  Capuchin  &  to  Mary  Burke 
**  that  is  now  with   me  Shifts 


*4 


U 


"  ture— ToM^BarnardiSOShil- 
^'liDgs  for  a  Ring  and  to  your 
''  Uttle  Girl  a  little  Cabinet  & 
**  my  Garnet  Ring  set  with  Dia- 
**  monds  Ss  a  large  Table  Spoons 
^  but  please  not  put  this  Rigmu- 
**  roll  in  till  I  send  it  correct — 
•*  This  only  by  way  of  Memo- 
''  randum  in  case  I  shoud  go  oiT 
**  suddenly — Mary  Skee  some- 
**  thing  for  she  has  used  me  ill " 


m 
''  the  16  Year  of  the  Reign  of 
*'  our  Sovereign  George  theThinl 
**  of  Great  Britain  France  and 
'^^Irelaud  King  defender  of  the 

"  Faith 
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to  be  admitted  to  shew,  lehether  a  paper  is  intended  to  be  a 
wSi  ot  not.  These  oa^ee  do  not  apply;  for  upon  the  face 
of  Ais  paper  it  is  not  intended  as  a  testamentary  dispositicm. 
There  is  no  present  difiposition^  The  deceased  never  in- 
tended by  signuig  it,  that  it  should  immediately  operate. 
There  are  many  very  sensible  passages  applicable  to  this 
subject  in  Shep*  Touch.  404  to  408. 

The  paper,  upon  which  this  is  written,  the  place,  in  whidi 
it  was  found,  and  the  alterations,  that  took  place  as  to  the 
persons  named,  strongly  confirm  the  clear  result  of  the  evi- 
dence given  on  the  allegation  of  the  next  of  kin,  tluit  the 
deceased  never  intended  this  as  his  wOL 


1796. 


Matubws 
Warner. 


Sir  John  Nicholl  {Advocate  General),  and  Mr.  Grant ,  in 
support  of  the  Sentence. 
This  question  has  been  confined  to  a  much  narrower  ground, 
than  that,  on  which  it  ought  to  be  considered ;  viz.  the  merits 
of  the  case,  and  even  the  mere  point,  whether  parol  evidence 
could  be  received.  The  grounds,  upon  which  his  Majesty^s 
discretion  is  to  be  exercised,  are  much  more  extensive,  with 
a  view  to  the  rights  of  the  subject  and  the  public  expedience. 
It  is  exercised  with  a  great  degree  of  caution.     A  Commission 

of 


*'  Faith  and  in  the  year  of  oar 
"  Lord  One  thousand  Seven 
**  Hundred  and  Seventy  Seven 
*'  Jam*  Savage.  Signed  sealed 
poblisiied  declared  and  deli- 
vered by  the  testator  James 
**  Savage  as  and  for  bis  last 
"  Will  and  Testament  in  the  pre- 
**  sence  of  us  who  have  at  his 
**  Request  and  iu  presence  of 
**  each  other  set  our  names  as 
•*  Witnesses  Hereto  " 

The  deceased  had  subscribed 
his  name  to  each  sheet ;  and  to 
the  last  sheet  he  did  aflix  his 
seal.  The  clause  of  attestation 
was  not  subscribed  by  any  wit- 
nesses. 


«< 


•( 


The  paper  was  considered  io«- 
perfect  by  Dr.  Calvert  on  account 
of  the  clause  of  attestation  not 
being  witnessed ;  and  he  admit- 
ted parol  evidence;  on  which  he 
set  aside  the  paper. 

The  Delegates,  Sir  William 
Henry  Ashhurst,  Sir  Beaumont 
Hot/iam,  and  Dr,3Tacham,  were 
of  opinion,  that,  it  being  a  will 
both  of  real  and  personal  pro- 
perty, it  was  reddendo  singula 
singulis  a  perfect  disposition  of 
personal  estate,  and  therefore  a 
good  will ;  and  they  rejected 
parol  testimony  against  it.  See 
Walker  v.  Walker,  1  Mer.  dO«. 
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of  Review  does  not  belong  to  the  subject  as  matter  of  r^ht; 
but  is  administered  ex  graiid  ^  benignitate.  It  does  not  issue 
of  course.  ^Applications  of  this  kind  have  been  very  seldom 
made;  and  still  less  frequently  have  they  been  successful. 
Since  the  year  1705  only  two  have  been  successful;  the  last 
in  1741.  In  the  case  of  the  ship  Hoogscarpel,  at  the  Board 
of  the  Council^  Lord  Camden  in  giving  judgment  entered  into 
the  history  and  nature  of  these  Commissions;  and  said^  this 
Prerogative  is  not  to  be  countenanced;  being  the  growth 
of  base  and  despotic  times  ;  founded  on  the  usurpation  of 
the  powers  assumed  by  the  Emperors  or  the  Church  of 
Rome,  and  introducing  expedience  into  the  administration 
of  Justice  ( 99 ). 

As  to  the  matter  of  right  his  Lordship  saidj  he  beKeved, 
that  would  be  the  last  application  for  such  a  Commission :  at 
least  such  an  application  would  never  again  be  successful. 
I  state  this  from  an  opinion  of  the  late  Advocate  General; 
who  was  Counsel  in  the  cause.  Though  that  was  a  Prize 
cause,  yet  Lord  Camden  declared,  it  applied  to  all  cases  of 
Commissions  of  Review  whatever.  If  this  is  successful,  it 
will  lead  to  such  applications  in  all  cases.  There  is  great 
inconvenience  in  granting  them. 

Then  as  to  the  merits :  it  is  not  enough  to  raise  doubts 
about  the  validity  of  the  paper :  if  so,  it  would  always  depend 
upon  the  party's  discretion.  This  case  will  probably  never 
influence  any  other.  There  are  no  contradictory  sentences ; 
but  two  concurrent  sentences.  In  Savile  v.  Savile  all  these 
circumstances  were  stated  by  Lord  Hardwicke  as  grounds  to 
influence  the  discretion  of  the  Crown.  Firsts  the  weight  of 
evidence  was  against  the  sentence :  Secondly,  the  question 
had  only  been  once  heard  and  examined ;  for  the  Appeal  to 
the  Delegates  was  brought  upon  one  preliminary  point ;  and 
the  course  of  that  Court  in  such  a  case  is  to  t^ke  possession 
of  the  whole  cause :  Thirdly,  the  sentence  tended  to  establish 
a  proposition  of  great  importance  to  future  cases;  and  which 
had  not  been  before  established  by  any  decision  in  this 
country;  viz.  that  forgiveness  of  adultery  may  be  collected 
from  fiicts  and  circumstances,  so  as  to  bar  the  husband  from 

the 
(99)  In  2  Browne's  EccL  LtUo,    soning  ia  this  case  is  attribatbd 
A  pp.  51,  the  same  course  of  rca-    to  Lord  Camden. 
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the  right  of  divorce.    That  is  the  law  of  the  Canonists  and  1708. 

Civilians  :    but  Lord  Hardwicke  thought,  it  required  more      «-  ^"^^^ 
conskLerationy  before  it  should  be  admitted  into  the  Law  of  ^^ 

England.    There  also  it  was  no  hardship  upon  the  party;      Warnbb; 
for  Sir  George  Savile  himself  must  of  necessity  be  at   the 
expence  of  all  the  proceedings  in  the  cause.     Here  the  party 
in  possession  of  the  sentence  must  be  at  the  expence  of  the 
farther  litigation;   and  has  no  means  of  being  reimbursed; 
^the  petitioner  having  been  permitted  to  prosecute  bis  ap-^     [  ^dOS  ] 
peal  as  a  pauper.     He  ought  to  be  contented  with  the  ordi- 
nary jurisdiction  of  the  country,  and  not  to  expect  an  extra- 
ordinary mterference,  putting  the  other  party  under  such  great 
disadvantage.     There  is  no  surprise;   no  exclusion  of  evi- 
dence, that  was  not  discovered  in  time,  or  that  could  not  be 
brought  forward,  or  that  was  improperly  rejected :  but  the 
ground  is  simply,  that  the  judgment  is  wrong  upon  the  merits. 
In  almost  every  case  there  has  been  the  ground  of  conflicting 
judgments.     This  case  must  continue  doubtful  after  repeated 
decisions   upon  it.     The  amount  of  the  property  is  inaccu- 
rately represented ;  for  by  the  inventory  delivered  on  oath  it 
consists  of  only  40002.  5  per  cents,  and  household  fiumiture 
and  other  articles,  valued  at  7  or  800/L 

This  paper  is  in  substance  and  form  (except  in  the  descrip- 
tion) a  complete  will;  giving  directions  for  his  funeral,  ap- 
p<miting  executors  and  residuary  legatees,  and  signed  and 
dated.  It  is  in  no  degree  inofficious;  for  in  case  of  the  death 
of  the  Miss  L'Epines  unmarried  and  without  children  the 
property  is  to  go  to  branches  of  his  own  fiEtmily.  For  what 
purpose  could  he  have  written  his  name  in  this  paper,  if  it 
was  a  mere  memorandum  ?  No  other  paper  than  these  two 
has  ever  appeared.  The  evidence  therefore,  that  speaks  of 
a  win,  he  had  made,  must  mean  this  paper  of  1785.  The 
distinction,  the  Courts  have  always  held,  is  this :  if  the  paper 
is  subscribed,  the  presumption  is,  that  it  was  intended  to  give 
it  a  permanent  effect ;  and  no  parol  evidence  can  be  admitted 
to  shew,  that  intention  was  abandoned :  but  if  the  paper  re- 
mains incomplete,  particularly  in  point  of  disposition,  the  pre- 
sumption of  abandonment  does  exist;  and  there  parol  evidence 
may  be  admitted.  Though  he  has  called  this  a  plan,  he  has 
also  called  it  his  last  will  and  testament.     The  act,  he  has 

done. 
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done,  bean  erery  characteristic  of  what  he  haa  once  called  it, 
his  last  wilL  It  is  not  future  intention.  It  is  present,  com-* 
plete,  gift  throughout;  a  disposition  of  all  his  fortune.  If  he 
had  occasionally  slipped  into  words  of  present  disposition^  no 
great  stress  could  have  been  laid  on  them.  But  here  the 
words  c^  present  disposition  are  uniform.  Every  sum  given  ia 
given  by  such  words.  The  instances,  in  which  he  speaks  in 
the  style  of  memorandum,  are,  where  discretionary  acts  are 
to  be  done ;  as  in  the  direction  to  sell  the  household  goods  t 
so  as  to  his  burial.  As  to  the  expression  in  the  codicil,  that 
[  ♦204  ]      he  must  not  forget  his  good  ♦friends  the  M\sa  Howells,  he 

proceeds  immediately  to  give  legacies  to  them;  and  puts  a 
date  and  signature  to  it.  There  are  many  cases,  in  which 
from  the  circumstances,  in  which  the  paper  has  been  left,  it  is 
impossible  to  suppose,  the  party  intended,  at  the  time  of 
writing,  that  it  should  remain  in  that  state;  as  where  it  is 
written  upon  a  loose  piece  of  paper,  or  in  a  leaf  of  a  pocket- 
book  (100);  yet  if  it  is  testamentary,  and  there  is  no  express 
declaration,  that  it  is  only  the  basis  of  a  future  will,  it  shall 
operate;  though  it  is  clear  from  the  circumstances,  he  in- 
tended to  make  a  more  formal  and  complete  instrument. 

This  case  shews  the  propriety  of  the  staiutef  excluding 
parol  evidence;  for  here  are  two  sets  of  witnesses  speaking 
directly  against  each  other  as  to  the  declarations  of  the  tes- 
tator. Such  declarations  as  are  relied  upon  by  the  petitioner 
are  frequently  mfide  by  persons  near  death,  to  get  rid  of  im- 
portunity, and  to  give  the  people  about  them  a  good  impres- 
sion of  them.  But  evidence  of  this  sort  is  not  admissible. 
The  subscription  may  be  impeached  upon  fraud,  force,  or 
insanity:  but  where  those  circumstances  do  not  occur,  the 
subscription  cannot  be  impeached ;  and  the  presumption  pre- 
vails, that  the  party  subscribed  the  paper  in  order  to  give  it 
legal  validity.  Where  the  paper  is  subscribed  by  the  de- 
ceased, a  capable  person,  acting  freely  and  voluntarily,  the 
uniform  doctrine  of  the  testamentary  Court  is,  that  by  signing 
he  gives  legal  validity  to  the  paper ;  and  no  evidence  of  a  sub- 
sequent change  of  intention  can  be  admitted.  I  do  not  deny, 
that  the  intention  may  be  so  ambiguous  from  the  way,  in  which 
it  is  described,  that  it  may  be  necessary  to  resort  to  evidence, 

not 
(100)  Cox  w  Batscty  ante,  Vol.  Ill,  155. 
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not  of  intention  and  design,  but  of  what  the  testator  himself 
conceived  he  had  done  by  that  paper. 

But  if  this  evidence  is  admitted^  it  affords  no  ground  for  a 
commission  of  review.  It  is  all  one  way  as  to  the  testator's 
conception,  that  he  had  made  a  will  in  favour  of  the  Miss 
L*Epines.  There  is  no  trace  of  any  wiH  executed  in  pursuance 
of  the  plan^  Mr.  Fox,  the  testator's  attomeyi  was  never  con-^ 
suited  about  a  wilL  These  declarations  therefore  must  be 
referred  to  this  paper ;  and  shew  this  Conception,  that  by  this 
paper  he  made  a  will.  Any  evidence  may  be  answered  by  the 
conjecture,  that  he  might  have  executed  a  will  in  ptirsuance  of 
this  pbm.  There  is  no  probability,  ^that,  when  he  speaks 
of  a  will  in  favour  of  the  Miss  L'Epines,  he  means  any  thing 
but  this  paper.  With  the  usual  inaccuracy  of  parol  evidence 
Mrs.  Jones  speaks  of  a  legacy  of  10002.  to  Mrs.  Johnson ; 
whereas  it  b  an  annual  payment ;  and  not  properly  even  the 
interest  of  that  sum.  It  is  only  an  inaccuracy  in  her  evidence; 
for  she  could  not  have  seen  a  wiU  in  Doctors'  Commons  giving 
the  legacy,  she  describes.  What  the  testator  says  as  to  that 
legacy  in  the  paper  of  1789  is  mere  mistake. 

Your  Lordship  will  not  merely  upon  a  doubt  of  the  pro- 
priety of  the  determination  recommend  a  review  of  the  sen- 
tence; which  would  be  big  with  pubUc  mconvenience  by 
encouraging  such  applications. 


17M. 


Mathews 

v. 
Wajrnbr. 
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Lord  Chancellor  during  the  argument  observed,  that  he 
could  not  conceive,  how  a  man  can  express  a  plan  of  a  will 
without  there  being  in  the  delineation  of  it  legatory  words. 

His  Lordship  also  said,  applications  for  a  commission  of 
review  had  been  made  in  his  time :  one  before  Lord  Norths 
ingion :  no  notice  was  taken  of  it ;  because  it  was  a  review 
of  a  sentence  in  Ireland,  in  the  case  of  Lord  Boyne  ;  and  it 
was  successful. 

The  reply  was  stopped  by  the  Court. 


Lord  Chancellor. 
It  has  been  truly  stated  in  the  argument,  that  this  appUca- 
tion  is  by  no  means  a  matter  of  course.  It  is  in  the  discretion 
of  the  Crown,  upon  grounds  of  sound  discretion,  to  grant  a 
commission  of  review ;  and  though  I  state  it  as  not  being  at 
all  a  matter  of  course  to  grant  it,  I  can  by  no  means  admit 

what 
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1799»  *  But  take  the  course  pf  the  law  in  mattera  of  error.    There 

^^^  ^  ^^  question  of  civil  right,  that  in  the  ordinary  course  of  the 

^  jurisdiction  of  this  country  may  not  go  through  three  in-* 

Warner,  quiries.    A  cause  beginning  in  the  Court  of  Common  Pleas 

There  is  no  goes  first  to  the  Court  of  King's  Bench,  and  from  that  to  the 

Jwi^-^'h  ^^h  ^^"*®  ^^  ^^^^**  ^  ^  ^^^  ^^  the  Court  of  King's  Bench 
in  tho  rd*  ^^  ^*  ^^  error  antiently  was  at  once  to  the  House  of  Lords, 
coarse  of  the  '^^^  ^"^^^  found  to  be  extremely  inconvenient ;  the  House  of 
jarisdiction  of  I^i^s  not  sitting  at  that  time  so  regularly  and  constantly,  as 
this  country  they  do  now ;  and  in  order  to  remedy  that  incotiveniencey  and 
may  not  go  following  up  the  principle  of  successive  inquiriesy  whether 
throagh  three  error,  or  not,  the  Court  of  Exchequer  Chamber  was  estab- 
inquiries.  jj^^ed  by  the  ^atute  of  Elizabeth.    From  that  it  goes  to  the 

House  of  Lords.    In  that  way  there  are  also  three  inquiries. 
In  criminal  There  is  only  one  case,  in  which  for  an  obvious  reason  the 

cases  a  re-  common  law  makes  a  repeated  inquiry  not  a  matter  of  right 
peated  inquiry  i^t  of  discretion.  That  is,  in  Criminal  cases.  If  it  was  at  the 
**    ,     matter   jigcretion  of  the  party,  he  would  always  take  that  mode  of 

^  ..       ..         delaying?  execution.    Therefore  it  is  in  the  discretion  of  the 
of  discretion  J     -, 

and  can  only  ^^^^^  ^^  grant  it  or  not.  An  application  is  to  be  made  to  the 
be  had  with  officer  of  the  Crown,  the  Attorney  General.  It  was  held  at 
the  consent  of  one  time,  and  it  was  extravagant  enough,  that  a  writ  of  error 
the  Attorney  in  civil  matters  is  not  a  matter  of  right.  I  allude  to  the  case 
General.  ^f  the  Aylesbury  men.     In  the  heat  of  party  the  House  of 

Commons  adopted  that  unwise  and  indiscreet  opinion :  but  the 
Lords  resolved  to  the  contrary  ;  and  that  the  Crown  is  bound 
to  issue  the  writ  in  Civil  cases :  in  criminal  Cases  the  officer  of 
the  Crown  must  interfere  to  prevent  a  writ  of  error  being  sued 
out  merely  to  evade  execution  of  the  judgment :  but  if  distinct 
matter  of  error  can  be  pointed  out,  in  my  observation  and 
practice  the  Attorney  General  has  not  thought  himself  at 
liberty  to  refuse  it :  if  there  is  an  appearance  of  right,  if  it  is 
an  arguable  case,  he  does  not  prevent  it,  but  permits  it  to  be 
argued. 
[  208  ]  It  is  not  merely  perhaps  an  opinion,  that  the  judgment  is 

erroneous,  that  would  induce  me  to  report,  that  the  commis- 
sion ought  to  issue,  where  a  grave  inquiry  has  been  carried  on. 
and  a  very  respectable  Court  of  Delegates  have  affirmed  the 

*  •  •  • 

sentence;  though  I  must  doubt  it.  I  agree,  there  ought  to 
be  circumstances  to  make  the  question  of  some  importance. 

Here 
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Here  tfie  vtide  may  be  more  or  lesa.    Upon  one  nde  it  k 
stated  as  high  as  SOfiOOL  on  the  other  side  it  is  represented  as 
not  exceeding  5000/.     But  the  point  to  be  argued  b  really  a 
yefj  material  one ;  and  the  circiunstancei  that  biasses  my  judg« 
ment,  is  this:  I  cannot  take  upon  me  to  say,  whether  accord- 
ing to  die  course  in  the  Court  of  Probate  there  are  not  autho- 
rities, that  would  very  abundantly  support  the  decision:  but 
if  soj  I  wi^h  to  have  that  point  fully  ascertained  by  a  second 
inquiry  directed  to  that  precise  point ;  because,  if  such  a  thing' 
as  this  is  to  be  proved  as  a  will,  it  calls  loudly  for  the  legisla- 
ture to  make  some  regulation  as  to  the  disposition  of  personal 
property,  so  as  that  there  should  be  something  of  solemnity, 
certainty  and  precision,  in  order  to  give  away  that  property, 
and  defeat  the  natural  rights  of  the  relations  (S)«    There  is. 
only  one  way,  in  which  I  can  form  my  own  judgment  upon  it. 
Part  of  the  evidence  I  lay  perfectly  aside.    As  in  every  case  of 
parol  evidence  of  the  intention,  as  to  what  the  testator  may' 
have  declared,  the  evidence  is  in  perfect  contradiction :  One 
set  of  witnesses  speaking  to  positive  declarations,  that  he  had 
made  a  will ;  others  as  positively  to  declarations,  that  he  never 
had ;  and  would  not  settle  his  affsdrs.     It  is  always  so ;  whether 
die  evidence  is  to  rebut  a  resulting  trust,  or  to  explain  a  will, 
ope  never  fails  to  see,  that  the  witness  comes  with  the  party. 
Besides  thai,  there  is  the  particular  mode  of  applying  the  con- 
versations.   In  a  very  late  instance  before  me,  the  case  of 
Nomrse  v.  Fhwh,  {ante,  Vol.  I,  344;  II,  78,)  the  parol  evidence 
was  aD  the  conversations  the  witnesses  held  to  the  testator,  and 
taking  him  to  have  assented  to  the  propositions  they  stated 
tohim. 

Another  part  of  the  evidence  here  consists  of  &cts  and  cir- 
Gomstances,  the  existence  of  which  vei^  much  afiects  the 
question,  whether  there  is  a  will,  or  not.  Suppose,  I  was 
tryii^  it  in  a  Court  of  Law  upon  an  issue,  Deviaavit,  vel  nan, 
upon  the  view  of  the  paper,  and  the  evidence,  how  it  waa 
discovered,  among  office  papers,  in  an  office  desk  of  a  store- 
kaepep;  with  the  additional  circumstance,  that  another  paper 

in 

(C)  See  post.  Vol.  V,  284,  6.    Master  of  the  RoU$  to  the  same 
T.  The  Earl  of  Hard-    eflect,  ante,  VoL  ill,  100,  Caxe 
and  the  opinion  of  the    ▼.  Baami* 
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in  his  hahd-^writing  was  found  in  his  house  among'  kis  private' 
papers ;  with  the  circumstatice  of  his  declaration  in  that  se- 
cond paper,  which,  though  it  could  not  b^  set  up  as  a  will, 
because  it  is  quite  Unfinished,  yet  is  a  declaration  as  to  the 
l^acy  he  intended  for  Mrs^  Johnson^  and  directly  suppotts  the 
evidence  of  Mrs^  Janes,  that  he  had  by  a  will  given  a  legacy  to 
Mrs.  Johnson  of  1000/<  5  per  ceiitSi    He  has  said  directly  in 
that  paper,  that  he  intended  to  give  her  1000/«  5  per  cents. 
The  comment  upon  it  is,  that  he  was  mistaken )  that  he  must 
have  been  referring  to  the  gift  made  in  the  prior  paper,  not  of 
1000/.  nor  of  the  interest  of  it,  but  of  an  annuity  of  60/«  a  year, 
charged  upon  the  interest  of  a  sum  of  money  in  the  5  per 
cents*    It  is  too  much  for  me,  it  would  be  very  rash,  to  con- 
clude, that  he  was  mistaken  in  that.     He  has  said,  he  intended . 
to  give  her  1000/.  5  per  cents.    He  carries  it  on  in  a  will^  that » 
cannot  take  effect  as  a. will,  but  is  a  declaration  under  his  hand* 
Then  add  the  circumstance  of  what  he  calls  it.    .There  is 
nothing  but  the  mere  circumstance,  that  thisj  which  he  pro- 
fesses to  be  a  plan  of  a  will  proposed  to  be  drawn  out,  contains 
legatory  words  of  present  gift.     He  entitles  it  '^  A  Plan  de- 
signed for  the  last  will  and  testament  of  William  Matthews 
Storekeeper  of  His  Majesty's  Yard,  Deptford^    In  his  co- 
dicil he  says,  *'  I  must  not  forget  my  good  friends  Miss  Mary 
*'  and  Miss  Charlotte  Howell^  &c.    If  that  had  been  ''  Me- 
^^  morandum  to  give**  it  would  speak  strongly  with  the  first 
sentence  and  the  title.     It  is  running  very  near  to  say,  there 
is  any  distinction  between  *'  Memorandum**  and  "  I  must  not 
"  forget" 

Under  all  these  circumstances,  with  this  evidence,  and,  above 
all,  the  evidence  of  the  paper  itself,  I  should  have  no  difficulty, 
sitting,  as  I  have  sat  in  a  Court  of  Law,  to  put  it  so  to  the 
jtiry,  that  I  should  expect  a  verdict,  that  he  had  not  devised; 
that  it  was  no  will,  but  only  a  project  of  a  will,  not  a  complete 
definite  rule  and  law  for  settling  his  fortune.    It  is  not,  it  can«. 
not,  be  denied,  the  argument  presses  so  strong,  that  Upon  the . 
perusal  of  this  paper  the  natural  conclusion  is,  that  it  was  his . 
intention  to  make  a  more  formal  paper  than  this.     That  infer- 
ence cannot  possibly  be  avoided.     Then  ex  hypathesi  diis 
paper  at  the  time  he  subscribed  it  was  not  the  law,  the  .testa^- 
ment.    When  thcn^  at  what  period,  did  the  voluntas  testamU^ 
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exist  in  his* mind  qtioad  tbis  instrument?  If  it  is  admitted^  as 
it  must  be,  that  when  he  subscribed  his  name,  he  was  looking 
to  some  future  act,  the  decision,  that  this  is  his  will,  would 
destroy  the  most  general  maxim,  I  know  of,  **  voluntas  iesta^ 
''  tortM  ambuiaioria  est  usque  ad  mortem.'*  No  man  can 
answer  the  question,  at  what  time  that  intention  existed  in  his 
mind,  I  know,  there  was  a  period,  when  a  contrary  intention 
existed*  He  has  given  that  evidence  under  his  own  band  by 
the  paper  of  1789. 

Under  all  these  circumstances  I  should  have  felt  myself 
obliged,  as  an  act  of  duty,  strongly  to  press  upon  the  con- 
sideration of  the  jury  the  utter  impossibility  upon  the  fair 
result  of  the  evidence  of  making  the  supposition;  that  this  was 
the  wil),  and  I  must  have  added  another  circumstance,  that  it 
was  his  last  wiU.  The  manner  in  which  it  was  kept,  with  so 
fittle  attention,  the  place,  where  it  was  found,  these  circum- 
stances are  always  of  great  consideration/ 

But  though  that  is  the  bias  of  my  mind,  I  am  very  far  from 
saying,  it  may  not  be  a  necessary  conclusion  in  the  Court, 
which  is  to  decide  by  other  maxims  than  we  are  acquainted 
%ith  here,  that  this  will  may  be  established :  but  I  wish  the 
point,  after  it  has  been  well  canvassed  and  considered,  to  be 
felt  as  a  point  of  great  weight  and  importance ;  and  if  such 
things  are  to  be  established  as  wills,  it  loudly  requires  the 
mter&rence  of  the  legislature  to  prevent  such  a  latitude  in  that 
respect,  as  makes  the  disposing  of  all  a  man*s  fortune  the  most 
sHght  and  trivial  act,  attended  with  much  less  of  form,  solem- 
nity, and  precision,  than  any  act  he  could  do  with  regard  to;, 
any  part  of  his  property  during  his  life. 

I  shall  therefore  certify,  that  it  is  proper,  that  this  comn 
missioD  should  be  granted. 
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In  the  certificate  to  his  Majesty,  that  followed  this  judgment, 
die  Lord  ChanceUor^  as  the  ground  of  his  opinion,  that  it  is 
reasonable  and  proper  for  his  Majesty  to  grant  a  commission  of 
review  in  this  cause,  states,  that  the  points  of  law,  which  arise 
on  tfie  proceedings,  appear  to  his  Lordship  to  b^  so  important 
to  die  pubHc,  that  it  is  fit,  that  they  should  be  heard  and 
determined  in  the  most  solemn  manner. 


tit  CASES  IN  CHANCERY. 

1796.  A  Commissioii  of  Review  issued  acoorJUiigly(d). 

Mathews         (3)  The  sentences  of  the  Court    to  receive  a  very  serioos  and  de- 

^*  of  Delegstes  and  the  PrerogatiTe    liberate  consideration  to  warrant 

^^*^  Court  were  reversed  by  the  Com-    a  Report  to  his  Majesty,    that 

missioners  of  Review:  Mathewi  such  a  Commission  ought  to 
Commission  of  ▼•  Warner,  post,  Vol.  V,  23.  A  issue.  In  such  a  case  he  should 
Review  in  /re*  late  instance  of  a  successful  ap-  never  hold  himself  authorised, 
land  upon  a  plication  for  a  Commission  of  merely  because  he  might  differ 
sentence  of  Review  has  occurred  in  Ireland  in  opinion  with  the  Judges  De-» 
the  Court  of  in  the  case  of  Goodwin  v.  Qie»ler.  legates  upon  the  proofs  in  the 
Delegates  af-  npon  a  will ;  published  in  The  cause,  humbly  to  advise  his  Ma« 
firming  a  sen-  j^^  jj;^  Reports,  from  Baiter  jesty  to  interpose, 
tence  of  the  j^j^m  34  q^^  m  ^  HilaryTetm  His  Lordship  then  goes  into 
Prerogative  ^5  q^^  m^  inclusive,  371.  The  the  case ;  and  says,  that  the  sen- 
^^  ground  of  the  application  was,    tence  of  affirmance  must  bind  the 

that  the  Court  of  Delegates  af-  parties  finally  and  irrevocably, 
firmed  the  sentence  of  the  Pre-  unless  his  Majesty  shall  inter- 
rogative Court  in  favour  of  the  pose,  and  appoint  Commission- 
will  merely  upon  reading  the  ers  of  Review  to  do  that  justice, 
depositions  of  the  subscribing  which  ought  to  have  been  exe- 
witnesses,  in  a  case  of  great  cuted  under  the  ordinary  Com- 
suspicion  and  peculiar  .circum-  mission  of  Appeal.  That  such  a 
Stances,  and  in  the  absence  of  power  rests  with  the  Crown  no 
the  Appellant's  Advocstes  and  man  can  doubt;  and  if  ever  a 
Proctor,  who  upon  the  refusal  case  existed  calling  loudly  lor 
of  an  spplioation  on  the  part  of  the  exercise  of  it,  it  was  that, 
the  Appellant  for  an  adjourn-  upon  which  he  was  then  to  ro- 
ment  of  the  first  meeting,  in  or<-    port. 

der  to  examine  the  transmiss  of  His  L6rdship  added,  it  was  a 
the  proceedings,  left  the  Court,  duty  he  owed  to  his  Majesty 
The  Petition  was  preferred  to  faithfully  to  state  the  piH>ceed- 
tbe  King  in  Council,  and  in  the  ings,  that  had  tnken  place;  and 
usual  course  was  referred  to  the  humbly  to  submit,  that  there 
Lord  C/iancellor.  Lord  Clare  in  will  be  a  failure  of  justice,  unless 
delivering  his  opinion  observed,  his  Majesty  shallj  be  graciously 
that,  where  a  sentence  of  the  pleased  to  interpose  piis  autho- 
Ecclesiastical  Court  hss  been  rity  by  directing,  that  a  Commis'- 
solemnly  affirmed  by  the  Judges  sion  of  Review  shall  isave  to  roi- 
Delegates,  and  a  Petition  is  pre-  hear  and  review  the  aeaieiiee, 
ferred  to  the  Crown  for  a  Com-  and  the  proceedings,  ^ef  whieh 
mission  of  Review,  the  case  ought    the  Petitioner  bus  complaiMd. 

In 
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lo  Petaland  v^  VMaUe,  a  tes- 
UmeDtarj  cause  in  Ireland  be- 
fore the  Coart  of  Delegates  in 
1788,  the  Delegates  were  equally 
divided  :  Mr.  Justice  Helen  and 
Mr.  Fewy  against  Mr.  Justice 
Cnokdumk  and  MrmBummglu; 
and  no  jodgment  waa  given. 
Lord  Lijpord  said«  he  could  do 
nothing  in  it;  but  that  in  future 
he  would  take  care,  that  there 
should  be  a  majority.  It  was 
afterwards  compromised. 

Though  bj  the  statutes  2^  Hen. 
VIII,  c  12,  and  25  Hen.\Ul, 
e.19,  it  is  declared,  that  the  sen- 
tence of  the  Court  of  Delegates 
shall  be  definitiye,  this  branch  of 
the  Prerogative  was  confirmed  at 
the  Reformation,  as  one  of  the 
powers  antecedeotljr  exercised 
bf  the  Pope ;  whose  authority 
was  annexed  to  the  Crown  by 
the  sUtntes  M  Hen.  VIII,  c.  I, 
and  1  EHz.  c  I.  See  alsoS|4  Insi. 
841.  Syer,27a.  Cro.Eliz.61l. 
No  appisai;  lies  to  the  House  of 
Lords :  2  Swantt.  326. 

It  may  be  useful  by  way  of 
direction  as  to  the  practice  upon 
this  very  rare' proceeding  to  add, 
that  the  Petition  is  addressed, 
not  to  the  Ring  in  Chancery,  but 
to  the  King's  Most  Excellent  Ma- 
jesty in  Council.  It  states  b|riefly 
a  naked  case  of  facts,  and  the 
sentence  of  the  Court  qf  Delcr 
gates;  and  that  by  such  sentence 
flie  Petitioner  thinks  himself  ag- 
grieved. It  then  proceeds  to 
pray,  diat  0i#  Majesty  would 
moal  graciovaly  be  pleased  to 
grant  a  Commission  of  Review 


to  rehear,  reconsider,  and  deter- 
mine, the  said  Cause,  directed  to 
such  Lords  Spiritual  and  Tem- 
poral, and  Judges  of  the  Common 
Law,  and  Doctors  of  the  Civil 
Law,  of  this  Realm,  as  to  His 
Majesty  m  his  great  wisdom  shall 
seem  meet,  with  the  usual  clause 
of  QuaruMp  Sic. 

An  order  then  issues  from  the 
Council  to  the  Lord  Chancellor 
to  inquire  into  the  merits  of  th^ 
Petition,  and  report  his  opinion 
to  His  Majesty. 

In  consequence  of  that  order 
the  Lord  Chancellor  hears  the 
parties  by  Counsel,  including  Ci- 
yilians ;  and  makes  his  Report  to 
His  Majesty,  whether  it  will  be 
reasonable  and  proper  for  His 
Majesty  to  grant  a  Commission  of 
Review  according  to  the  prayer 
of  the  Petition.  If  the  Report 
is  in  favour  of  the  Petition,  an 
order  issues  from  the  King  in 
Council,  directing  the  Lord  Chanx^ 
cellor  to  cause  such  Commission 
to  be  prepared  in  the  usual  man? 
ner  under  the  Gr  at  Siial.  ,  The 
Commission  is  directed  to  new 
Delegates,  including  Lords  Spi* 
ritual  and  Temporal,  Judges  of 
the  Common  Law,  and.  Doctors 
of  the  Civil  Law ;  and  in  order 
to  make  a  iRnal  decree  or  Sen- 
tence one  at  least  of  each  class 
is  directed  by  the  Commission  16 
^tt^nd. 

*I1ie  two  last  applications  for 
this  commission  were  nnsucoess- 
^Ic  post,  iSr  parte  Fear<m,VoLV, 
633.  JBagkionr.Kingiton,\lll, 
438. 
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June  Wih. 
Nov.Bih. 
A^  executor,  JIS^^Y  ALSAGER,  by  her  wUl  dated  the  aOth  of  June, 

wko  died  be-  1792,  devised  divers  real  estates,  and  gave  the  principal 

ftfe  probate,  part  of  her  personal  estate,  to  her  executors  and  trustees 
was  held  en-  upon  the  trusts  expressed  in  her  wiU,  for  the  benefit  of  her 
titled  to  a  le-  gjg^,.  Jfi^itj^  Abager;   and  in  case  she  should  not  dispose 

^  ^  ^  ,  thereof,  the  testatrix  made  a  mneral  disposition  in  favour  of 
bis  care  and       ,  ,    . 

loss  of  time  in  ^*^«r  relations. 

the  execntion  ^^  S^^^  ^^^  bequeathed  to  her  said  executors  and  trustees 
of  the  trusts  the  sum  of  100/.  each  for  their  care  and  loss  of  time  in  the 
of  the  will  by  execution  of  the  trusts  reposed  in  them,  together  with  all 
having  con-  reasonable  expences,  when  they  should  be  called  firom  home 
enrrea  wiin  ^^  account  thereof:  and  she  appointed  John  Ford,  Thomas 
.r  JRowky,  and  Jonathan  Wilson,  joint  executors  of  her  said  will 
rections  for  ^^^  trustees  for  the  several  purposes  therein  mentioned, 
the  fiineral  Judith  Alsager,    sister  of  Mary  Alsagcr,    made  her  will» 

and  in  paying  bearing  the  same  date,  by  which  after  devising  divers  real 
some  small  estates  and  giving  the  principal  part  of  her  personal  estate  to 
anms  oo  that  iier  executors  and  trustees  upon,  similar  trusts  for  the  benefit 
occasion.  ^f  y^si  %\AteT  Mary  Alsager,  wiih.  a  disposition,  in  case  she 

should  not  dispose  thereof,  in  fittour  of  the  same  persons  as 
expressed  in  the  will  of  her  said  sister,  she  gave  to  her  said 
executors  and  trustees  legacies  of  100/.  each,  together  with 
their  reasonable  expences,  exactly  according  to  the  will  of 
ber  siste^;  apd  she  appointed  the  same  three  persons  exe- 
cutors aiid  trustee9, 

^udUh  Alsager  died  on  the  Slet  at  February,  1795;  and 
was  buried  on  the  27th .  of  the  same  month, 
I  jtlS  ]  Mary  Alsager  died  on  the  93d  o{  March,  1795;  and  was 

buried  on  the  27th  of  the  same  month.    She  made  no  fiurther 
dispositipii  of  l^er  property. 
John  Ford,  the  executor,  die4  on  the  16t)i  of  Aprils  1795. 
The  wil)s  otJuditf^  nx^d  Mary  Alsager  were  proved  on  t{ie 
S7th  of  June,  1795,  by  the  surveying  executors. 

The  bill  was  fi)ed  by  the  %x^cutors  of  John  For4  fgainst 
the  surviving  executors  of  Mary  fmd  Judith  Akfiger^ 
the  said  legades  of  1007.  each. 
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The  Defendants  by  dieir  answer  stated,  that  they  did  not 
knowi  that  John  Ford  acted  in  the  trusts  of  the  said  wills  of 

m 

the  said  Mary  Abager  and  Judith  Alsager  further  or  other- 
wise than  that  the  Defendants  went  to  his  house,  he  being 
unwell,  and  diere  settled  the  orders  given  respecting  the  fii* 
neral  of  the  testatrix  Mary  Als(iger*  They  farther  stated, 
thak  the  residuary  legatees  of  Mary  and  Judith  Ahager  dis- 
puted the  right  of  the  Plaintiffs  to  the  said  legacies  on  the 
ground  of  John  Pord  not  having  .taken  probate  of  the  wills 
of  the  said  testatrixes,  or  entitled  himself  to  the  said  legacies. 

In  support  of  the  bill  Thomas  Heron  Ravenscroft  deposiedj 
that  John  Ford  did  act  in  the  trusts  of  the  said  wills  of  Mary 
and  Judith  Alsager ^  particularly  in  directing  the  deponent  to 
pay  on  the  1st  of  April,  1795,  the  sum  of  IL  14fS.  4«f.,  being 
the  fees  on  the  burial  of  Mary  Alsager  and  Judith  Alsager, 
and  dso  on  the  same  day^to  pay '4^.  6s.  for  making  their 
coffins,  and  also  on  the  same  day  to  pay  1/.  I9s.  for  opening 
the  vault  of  the  said  Mary  and  Judith  Alsager,  and  closing 
the  same  again;  and  the  deponent  paid  the  said  several 
sama  in  pursuance  of  the  said  directions  received  by  him 
fipom  John  Ford. 

The  receipts  for  these  sums,  dated  the  1st  of  April,  1795, 
were  produced  in  evidence ;  and  they  expressed,  that  the  ssdd 
suns  were  received  from  John  Ford,  esq.  one  of  the  execu- . 
ton  and  trustees  of  the  late  Mrs.  Alsagersi 

When  the  cause  first  came  on,  the  Mtuter  of  the  Rolls 
direeled  it  t^  stand  over,  in  order  to  have  the  dates  ascer- 
tained. 
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fifr.  Oraham  and  Mr.  Pemberten,  for  the  Plaintiflb. 
It  18  certainly  true,  that  where  a  legacy  is  given  to  a  trustee 
expfessly  for  care  and  pains,  if  he  totally  omits  executing  the 
trust,  he  is  not  entitled  to  the  legacy :  Humbersion  v.  Hum^ 
hersion,  1  P«  WiU*  SS3,  but  a  very  small  matter  is  sufficient. 
This  person  clearly  accepted  the  trust;  and  made  himself 
fiable  as  executor  de  son  tort*  The  only  reason  for  refusing 
a  legacy  of  this  sort  is,  where  the  executor  by  his  own  laches 
has  not  entitled  himself.  Here  appears  a  disposition  to  do 
tvery  thing,  Jhat  was  required  of  him.  The  Defendants  did 
not  prove  these  wiUa  till  above  two  months  after  the  death 

of 
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of  their  co-executor.  Where  k  the  line  to  be  dmwnt  w  to 
what  acts  will  be  sufficient  to  entide  an  executor  to  his  legacy? 
The  Defendants  admit,  they  went  to  the  house  of  Ford,  he 
being  unwelly  and  there  settled  the  orders  as  to  the  funeral 
of  MaryAlsagerf  the  survivor  of  the  testatrixes. 


[  •ilS  ] 


Mr.  JUoyd  and  Mr^  HaU^  for  the  Defendants.  * 

These  legacies  are  not  given  to  the  executors  out  of  favour, 
but  merely  in  consideration  of  their  care  'and  trouble  in  the 
execution  of  the  trusts^i  If  this  executor  had  died  the  next 
day,  it  would  have  been  impossible  to  contend,  that  he  could 
be  entitled.  Some  substantial  act  is  necessaky  to  shew,  he 
meant  to  act,  and  did  take  steps  for  that  purpose.  He  should 
have  done  something  by  way  of  taking  possession  of  the  estate^ 
or  some  act  as  executor.  That  perhaps  would  have  done^ 
though  probate  was  not  taken  out.  Will  any  single  act  do : 
as  on  the  night  of  the  death  orderii^  the  bell  to  be  tolled  ? 
Will  an  (Nrder  given  to  another  person  by  the  executor  to  pay 
a  single  sum  of  money  entitle  him  to  a  legacy  given  to  him 
for  his  care  and  loss  of  time  ?  Perhaps  from  its  being  given 
him  in  the  character  of  executor  it  may  be  necessary,  that  he 
should  have  proved  the  Will.  It  has  been  frequently  said,  that 
an  executor  cannot  be  entitled  to  a  legacy  without  proving 
the  will.  That  probably  may  be  relaxed ;  and  some  acts  may 
be  considered  equivalent  to  probate :  but  without  some  act  of 
dealing  under  the  will  or  probate  he  cannot  be  entitled. 
Paying  for  the  funeral  is  an  equivocal  act.  It  is  an  act  of 
charity,  independent  of  the  duty  of  an  executor.  It  b  not 
such  an  act  as  would  compel  him  to  administer  the  effects. 
An  intention  on  the  part  of  the  executor  would  not  do,  unless 
he  manifested  it  so  as  to  make  himself  liable  to  be  compefled 
to  act:  Re€id  v.  Depajjfnes,  SBrq.  C  C.  95.  In  Abbot  v» 
ilfoMte  (onto,  VokUl,  148),  the  •  Lord  ChanceUar  holding, 
that  an  executor,  who  refiised  to  act,  could  not  take  a  legacy 
given  to  him  as  executor,  gives  the  reason  expressly,  because 
he  did  not  prove  the  wSQ.  In  4*  Bum's  Ec.  Law,  198,  5th  edit, 
there  is  a  great  deal  of  learning  upon  this  subject;  and  the 
acts  of  charity  are  stato^,  t|iat  would  not  make  a  man  com" 
pellable  to  act;  as  burying  flie  4^9^^^!  taking  care  of  hi^ 
goods  f<Nr  safe  custody,  &c,   - 
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Mr.  Grakamg  in  reply. 
Supposei  he  had  acted  for  two  yean,  but  there  had  been 
9ome  dispute  about  the  probate,  and  they  had  gone  to  the 
Delegates,  before  they  could  obtain  it :  it  would  have  related. 
An  the  legal  rights  vest  by  the  death  of  the  parly.  These 
persons  having  died  m  opulence,  he  could  not  mean  to  bury 
them  as  an  act  of  charity.  He  does  it  in  consultation  with 
the  other  executors.  In  the  two  cases  cited  the  executor 
manifested  an  intention  not  to  act.  This  executor  has  shewn 
an  intention  to  act:  but  he  was  prevented  by  the  act  of  Gk>d^ 
It  is  impossible  to  draw  a  line.  Where  the  executor  has  shewn 
*,  unequivocal  intention  to  go  as  far  as  he  can,  and  is  not 


Km. 


prevented  by  his  own  fault  or  neglect,  there  b  nothing  to 
deprive  him  of  his  legacy.  The  principle  is,  that  there  must 
be  positive  evidence  of  his  declining  to  act  in  the  trust. 


HARRISOir 

V. 
ROWLBT* 


Master  of  the  R0LI.S. 

Any  farther  inquiry  would  lead  to  an  expence  more  than 
the  amount  of  the  legades. 

The  only  question  is,  whether  this  executor  has  demon- 
strably shewn  his  intention  to  act  in  the  execution  of  the 
trust,  for  which  he  with  two  other  persons  was  to  receive 
diese  legacies.     It  is  most  clear,  they  were  not  given  to  him 
as  a  mark  of  personal  regard  merely,  but  as  a  reward  for 
taking  upon  him  the  execution  of  the  trusts.     First,  is  there 
any  evidence,  that  he  understood  and  knew,  he  had  such  ^ 
trust  imposed  upon  him,  and  the  terms,  upon  which  it  was  to 
be  taken?   I  will  not  determine,  that  if  he  had  died  at  a  dis- 
tance without  knowing,  that  he  was  appointed  executor,  or 
manifesting  any  intention  to  take  upon  him  the  trust,  as  if  he 
bad  died  at  a  distance,  before  the  information  reached  him, 
be  would  be  entitled.    I  will  not  decide  that  one  way  or  other. 
But  that  is  not  the  case  here.    This  executor  certainly  did  not 
die  without  knowing  of  this  trust :   on  the  contrary  the  two 
other  executors,  the  Defendants,  went  to  him,  and  consulted 
with  him  respecting  *  the  funeral  of  the  survivor  of  these  two 
la^s  at  least ;  ( it  does  not  appear  by  whose  directions  the 

other  was  buried;)  and  he  concurred  in  giving  the  directions. 

Is  not  that  an  act  notifying  his  intention  to  accept  the  trust? 

I  v^Mst  suppose,  they  informed  him  of  the  will,  the  trust  im- 
posed 


Qm.  Whether 
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1708.         posed  uponthem,  and  tlie  reward.   >Vith  this  knowledge  he 

Harrison     concurred  in  those  directions.     It  is  true,  I  admit,^  that  if 

V.  there  was  no  executor,  giving  directions  for  the  funeral  is 

.  ^"^*      only  an  act  of  charity,  and  will  not  make  a  man  executor. 

ti        f     ih      ^^  forbid,  it  should;  for  then  the  deceased  could  not  be 

funeral  will  '    ^^'*®^  ^7  *"y  ^^^  fr^"*  *h®  apprehension  of  being  inyolved 

not  make  a      ^  executor.    But  this  person  did  hot  concur  in  the  directions 

man  ei^ecator.  for  the  funeral  as  an  act  of  charityl    There  were  two  other 

executors.  The  deceased  would  have  been  buried,  whether 
he  concurred,  or  not.  He  also  concurred  in  paying  certain 
sums  for  the  burial  fees,  for  making  the  coffins,  and  opening 
the  vault,  the  consequences  of  those  directions. 

Then,  is  there  any  laches  in  not  proving  the  will?  As  to 
the  two  cases  cited^  nothing  is  so  clear,  as  that  if  a  legacy  is 
given  to  a  man  as  executor,  whether  expressed  to  be  for  care 
and  pains,  or  not,  he  must,  in  order  to  entitle  himself  to  the 
legacy,  clothe  himself  with  the  character  of  executor.  If 
there  is  any  circumstance  to  shew,  he  was  backward  in  under- 
taking  the  trust  reposed  in  him,  he  shall  not  have  it  (4).  But 
this  executor  did  as  much  as  the  Defendants ;  fbr  they  did 
not  prove  the  will  for  a  considerable  time.  He  did  as  much 
as  any  man  could  do  in  shewing,  that  he  meant  to  undertake 
tibe  trust.  His  death,  before  he  executed  it,  cannot  possibly 
defeat  him.  Therefore  upon  the  evidence,  and  the  rules, 
that  have  b^n  laid  down,  I  am  of  opinion,  he  has  acted 
as  iar  as  he  could,  and  was  entitled. 

Declare  the  Plaintiffs  entitled  to  the  legacies  of  100/.  and 
100/.  given  to  John  Ford  by  these  wills ;  and  let  them  be 
paid  with  costs  out  of  the  assets  ( 5  )• 

(4)  Post,  Vol.  IX,  634. 

($}  fir^dgei  V.  Watt<m,  I  Ve$.  tf  Bea.  134, 
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J  UDITH  ALSAGER  and  Mary  Akager,   Upon  yrltkose      A  achediile 
wills  the  preceding  case  arose,  had  for  several  years  before  to  an  answer, 
their  death  employed  c/oAit  JbAn^oii,  an  attorney  at  Conjg/^/on  contauiing  at 
m  Cheshire,  as  their  agent  to  collect  their  rents  and  manage   ^"S"*  ^  ^^ 
their  estates,  and  as  their  attorney  and  solicitor.    Alter  the    . 
death  of  Mary  AUager,  who    survived    her   sister  Judith,  ^.^^  reference 
Johnson  in  1796  dehvered  to  their  executors  and  trustees  a  to  a  bill  for« 
bOl  of  costs  amounting  to  about  the  sum  pf  1000/. ;  and  in  merly  deliver- 
Jpril  1797,  he  deUvered  to  them  another  bill  of  costs,  amoimt-  ^d  for  the 
ing  to  the  sunt  of  14&51.  19*.,  purporting  to  be  a  more  correct  **™®  business, 
bill,  for  business  done  during  the  same  period.    He  afterwards  imperti- 

brought  an  action  in  the  Court  of  Common  Pleas  against  the    ,      '..      .j^ 
executors  for  the  recovery  of  the  amount  of  the  bill  last  deli-  ^^^  ^^  j^ 
reied.     The  residuary  devisees  and  legatees  applied  to  the  fendant  to  set 
executors  to  be  permitted  to  defend  the  action;  which  was  fortb»  how  he 
refused*     Upon  the  trial  of  that  action  on  the  20th  of  July,  computes  and 
1797,  it  was  ordered  by  consent  of  the  parties,  that  there  ^^^^  »«*  his 
sboald  be  a  verdict  for  the  Plaintiff  for  1400A  damages  and  ^„°Jf"^  "^"^ 
40i«.  costs,  subject  to  the  award  of  the  Prothonotary  of  the  ^    .  J" 

Court ;  to  whom  all  matters  in  difference  between  the  parties  latinir  thereto 
were  thereby  referred ;  which  order  was  afterwards  made  a  with  interro- 
rule  of  Court    The  arbitrator  by  his  award  found,  that  there  gatories  point- 
was  due  from  the  Defendants  in  the  action  as  executors  and  ^d  to  the  par- 
trustees,  as  aforesaid,  to  the  Plaintiff  the  sum  of  1 175/.  9s.  8  |rf. }  ^^ular  liems 
and  he  directed  the  costs  of  the  reference  to  be  taxed,  and  *  "*" 

to  be  paid  by  the  Defendants.  .  f , 

*^         '^  rison  of  the 

The  bill  was  filed  by  the  residuary  devisees  and  legatees  of  ^^^  |^m^ 
Judith  Alsager  and  Mary  Alsager  against  their  executors 
and  trustees  Thomas  Rowley,  Jonathan  Wilson,  and  James 
Twemlaw,  and  against  John.  Johnson;  impeaching  the  demand 
o(  Johnson;  charging  coUusion  between  the  Defendants;  and. 
praying  a  discovery ;  and  that  the  Defendants,  the  executors, 
may  be  restrained  by  injunction  from  paying,  and  c/bA/i^oi» 
from  receiving,  the  money  awarded  to  him. 

With  a  view  to  impeach  the  demand  of  the  D.efendant 
Johnson  the  bill  contained  th^  following .  among^  many  other 
interrogatoriesi  founded  upoQ  a  charge,  that  the  Defendant 

Johnson 
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Johnson  had  formed  a  design  to  get  back  some  part  of  a  sum 
of  moneyi  which  being  due  by  him  to  Judith  and  Mary 
Alsager  upon  mortgage,  and  a  promisory  note  was  paid  by 
him  upon  being  called  on  by  the  executors. 

Whether  the  said  Defendant  did  not  in  order  to  carry  such 
scheme  or  design  into  elecution,  or  for  what  other  reason,  and 
with  what  view  or  design,  and  when  in  particuhtr,  make  out 
and  deliver  or  cause  to  be  delivered  to  the  said  Thonuu 
Rowley f  Jonathan  WiUon,  and  James  TwenUow,  or  some  or 
one  and  which  of  them,  a  biU  of  costs  amounting  in  the  whole 
to  1000/.,  or  what  other  sum  of  money  for  some  law  or  other 
business  pretended  to  have  been  done,  transacted,  and  per- 
formied  by  him  for  said  Judith  and  Mary  Alsager ^  or  one 
and  which  of  them  respectively,  between  1787  and  1795;  or 
between  or  during  any  other  and  what  times  or  time;  and 
whether  all  such  business  was  really  and  actually  done  and 
performed  by  him  for  them,  or  either  and  which  of  them  re- 
spectively, and  at  what  times  in  particular;  and  whether  said 
John  Johnson  did  not  some  time  afterwards,  and  when,  and 
why,  and  for  what  reason,  make  out  and  deliver  or  cause  to  be 
delivered  to  said  Thomas  Rowley,  Jonathan  Wilson  and  James 
TwenUow,  or  some  or  one  and  which  of  them,  another  bill  of 
costs,  amounting  in  the  whole  to  1400/.,  or  to  what  other  sum 
of  money,  for  the  same  pretended  business,  or  for  any  other 
and  what  business  m  particular : 

And  whether  any  and  what  sum  in  particular  was  justly  due 
or  owing  to  said  John  Johnson,  from  said  Judith  and  Mary 
Alsager,  or  either  and  which  of  them,  at  the  death  of  said 
Mary  Alsager,  upon  any  and  what  account  in  particular ;  and 
if  they  the  said  Thomas  Rowley,  Jonathan  Wilson,  James 
TwenUow,  and  John  Johnson,  or  any  of  them,  shall  pretend, 
that  there  was  any  such,  then  that  they  may  severally  set  forth 
and  discover,  how  and  in  what  manner  they  compute  and 
make  out  the  same,  with  all  the  particulars  relating  thereto : 

And  whether  the  said  John  Johnson  has  not  in  each  or  one 
and  which  of  the  said  last-mentioned  bills  of  costs,  and  why, 
or  for  what  reason,  and  with  what  view  or  design  m  pardcnlar, 
in  some  and  what  instances  or  instance  charged  twice  for  one 
and  the  same  matter  and  thing ;  and  whether  he  has  not  done 
the  same  by  charging  each  of  them  die  said  Judith  Alsager 
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and  Marjf  AUager  Bepkrmteljr  therewldi,  or  how  otherwise ; 
and  whether  the  several  Uem$  contained  in  the  said  bill  of 
costs  last  made  out  and  deliyered  by  the  said  John  Ji^mtm^ 
as  aforesaid,  or  some  and  which  of  them,  are  not  similar  or 
nearly  similar  in  words  to  the  several  or  to  some  of  the  several 
iHewu  contained  in  the  said  bill  of  costs  first  made  out  and 
delivered  by  him,  as  aforesaid,  or  how  otherwise :  and  whether 
some  and  which  of  the  charges  set  against  some  and  which  of 
the  iiemM  contained  in  the  said  bill  of  costs  last  made  out  and 
d^vered  by  the  said  John  Johmon^  as  aforesaid,  are  not  to 
a  greater  and  how  much  greater  amount  than  the  charges  set 
against  the  same  kind  of  item$  contained  in  the  said  bill  of 
costs  first  made  out  and  delivered  by  him,  as  aforesaid ;  and 
whether  the  said  John  Johnson  did  not  by  the  means  afore- 
said or  by  some  other  and  what  means  make  the  said  bill 
of  costs  last  made  out  and  delivered  by  him,  as  aforesaid^ 
amount  in  the  whole  to  the  sum  of  400/.  or  to  what  othep 
som  of  money  more  than  he  had  made  die  said  bill  of  costa 
first  made  out  and  ddivered  by  him,  as  aforesaid,  amount 
onto  in  the  whole: 

AxA  whether  the  said  two  last-mentioned  bills  of  ^ciosts  or 
one  and  which  of  them  are  or  is  not  now,  or  were  or  was  not 
lately,  or  some  time  ago,  and  when  last,  in  the  custody  or 
power  of  the  said  Thomas  Rowley ^  Jonathan  Wilson,  and 
James  Tioemlow,  or  of  some  or  one  and  which  of  them,  or 
what  are  become  thereof  respectively;  and  that  the  said 
Thomas  Rowley,  Jonathan  Wilson,  and  James  Twemlow,  or 
sndi  of  them  as  now  have  or  has  the  said  last-mentioned 
hSIs  of  costs  in  their  or  his  custody  or  power  may  produce 
and  leave  the  same  in  the  hands  of  their  or  his  Clerk  in  Court 
in  diis  cause  for  the  usual  purposes : 

And  that  the  said  John  Johnson  may  also  set  forth,  whether 
any  and  what  sum  of  money  was  justly  due  and  owing  to  him 
firom  the  sud  Judith  Alsager  and  Mary  Alsager  cat  either 
and  which  of  them  upon  any  and  what  account  in  particular 
at  the  time  he  the  said  John  Johnson  signed  and  gave  such 
promiaory  note  to  the  said  Mary  Alst^er,  as  aforesaid;  and 
if  the  said  John  Johnson  shall  pretend  that  there  was  any 
snch,  then  diat  he  may  set  forth,  how  and  in  what  manner 
he  compotes  and  md^e?  out  die  same  with  all  the  partusulaxs 
xdating  thereto: 
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Whether  die  said  Judith  Atiag^  and  Mary  Akager  or  one 
and  which  of  them  did  not  always  frotn  time  to  time  pay  to  or 
allow  in  account  with  the  said  John  Johnson  all  and  every 
the  sums  and  sum  of  moneys  which  became  due  and  owing  to 
him  firom  them  or  either  of  Aem  for  all  and  every  the  business, 
which  was  done  and  performed  by  him  for  them  Or  either  of 
ihem^  When  and  as  or  soon  after  he  made  out  and  delivered 
the  biDs  of  costs  for  such  business  to  them  or  either  of  them» 
or  at  some  other  and  what  times  or  time;  and  whether  the 
said  John  Johnson  did  not  upon  all  or  some  and  which  of 
such  occamons  or  upon  aome  other  and  what  occanon  sign 
lUid  give  to  the  said  Judith  Alsager  and  Mary  Atsager  or  one 
and  which  of  them  scmie  and  what  receipts  for  the  amount  of 
the.  same  bills  of  costs  and  which  of  them  respectively;  and 
if  die  said  John  Johnson  shall  pretend^  that  the  said  Judith 
Alsager  and  Mary  Alsager  or  either  of  them  did  not  pay  to 
or  allow  in  account  with  him  all  and  every  such  sum  and  suma 
of  money,  as  last  mentioned,  then  that  he  may  set  forth,  which 
of  such  sums  or  sum  of  money  were  or  was  not  so  paid  or 
allowed,  and  why  and  for  what  reason  the  same  were  or  was 
not  paid  or  all6Wed;  and  that  all  the  said  Defendants  may 
also  answer  and  set  forth,  whether  the  said  Thomas  Rowley ^ 
Jonathan  WUson,  and  James  Twendow,  or  some  or  one  and 
which  of  them,  did  not  after  the  decease  of  die  said  iUory 
Alsager  and  when  and  why  and  for  what  reason  and  u]ieaa 
what  occasion  in  particular  employ  the  said  John  Johnson  in 
or  about  some  of  die  afiairs  relating  to  the  estates  and  effects 
of  the  said  Judith  Alsager  and  Mary  Alsager  or  one  and 
which  of  them  respectively;  and  vdiether  the  said  Johm 
Johnson  did  not  upon  those  occasions  or  some  6r  one  and 
which  of  them  or  upon  some  otb^r  and  wluit  occasions  oe 
occasion  and  when  in  particular  get  into  his  custody  or  power 
some  and  what  books  of  account,  deeds,  papers,  and  writings^ 
or  some  or  one  and  which  of  those  particulars,  relating  to 
such  estates  and  affairs  or  some  or  one  and  which  of  them, 
and  particularly  all  or  some  or  one  and  which  of  die  said  last- 
mentioned  biUs  of  costs,  and  the  receipts  signed  and  given  by 
him  for  the  amount  thereof  or  of  some  or  one  and  which  of 
them  respectively ;  and  whedier  all  or  som»  or  one  and  which 
of  such  books  of  account*  deeds*  papers*  and  writings,  and 

particulairly 
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pardcularly  such  last-mentioned  bills  and  receipts  or  some  or 
one  and  which  of  them  are  or  is  not  now,  or  were  or  was  not 
lately,  and  when  last,   in  the  custody  or  power  of  the  said 
Defendants  or  some  or  one  and  which  of  them,  or  what  are 
become  thereof  respectively;   and  that  the  said  Defendants^ 
or  such  of  them  as  now  have  or  has  the  said  books  of  account, 
deeds,  pa])ers,  and  ^  writings,  and  particularly  the  said  last* 
mentioned  bills  of  costs  and  receipts,  in  their  or  his  custody 
or  power,   may  produce  and  leave  the  same  and  each  and 
every  of  them  in  the  hands  of  their  or  his  Clerk  in  Court  in 
this  cause  for  the  usual  purposes;   and  that  the  said  John 
Joknsan  may  also  set  forth,  whether  he  has  not  or  had  not 
lately,  and  when  last,  in  his  custody  or  power  some  other  and 
what  books  of  account,  papers,  and  writings,  and  also  some 
and  what    letters,  entries,  minutes,    and  memorandums,   re- 
lating to  the  several  matters  aforesaid,  or  some  or  one  and 
which  of  them,  and  particularly  to  the  business  done  and  per- 
formed by  him  for  the  said  Judith  Alsager  and  Mary  Alsager, 
or  one  and  which  of  them  respectively;    and  that  the  said 
John  Johnson  may  produce  and  leave,  all  and  every  such  other 
books  of  account,  papers,  writings,  letters,  entries,  minutes, 
and  memorandums,  in  the  hands  of  his  Clerk  in  Court  in  this 
cause  for  the  usual  purposes ;  and  that  all  the  said  Defendants 
may  alsa  answer  and  set  forth,  whether  all  or  some  and  which 
of  the  several  items  contained  in  the  said  bills  of  costs  made 
oot  and   delivered  by  the   said  John  Johnson    to  the    said 
Thomas  Rowley^  Jonathan  Wibon,  and  James  Tremlow,  as 
aforesaid,  are  not  actually  contained  in  the  said  bills  of  costs 
ao  made  out  and  delivered  by  him  to  the  said  Judith  Alsager 
and  Mary  Alsager,  and  for  the  amount  whereof  respectively 
die  said  John  Johnson   signed  and  gave   such  receipts,   as 
af(»esaid,  or  in  some  or  one  and  which  of  them. 

The  Defendant  Johnson  by  his  answer,  as  far  as  it  related 
to  the  subject  of  these  interrogatories,  denied  having  formed 
any  such  design  as  the  bill  imputed  to  him ;  and  in  order  to 
aocx>nnt  for  the  variation  between  the  two  bills  of  costs  he 
stated,  that  the  bill  first  delivered  being  made  out  in  haste 
mider  an  expectation  of  immediate  payment,  and  the  business, 
to  which  it  related,  being  of  a  multifarious  nature,  and  part  of 
it  performed  long  ago,  the  Defendant  by  the  advice  of  his 
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town  agefft  reyised  it,  and  found,  he  had  in  some  instanceir 
omitted  charges,  and  in  many  others  charged  less  than  he  was 
legally  entitled  to ;  and  Defendant  for  the  satisfaction  of  said 
Plainti£Ps,  and  as  required  by  their  said  bill  of  complaint  hath 
in  the  schedule  to  his  answer  set  forth,  how  and  in  what 
manner  he  computes  and  makes  out  the  sum  of  1175/.  9^.  S^d, 
so  due  and  owing  to  him  firom  the  said  Judith  Abager  and 
Mary  AUagCTj  as  aforesaid,  with  all  the  particulars  relating 
thereto. 

As  to  the  repeated  charges  for  the  same  business,  the 
Defendant  stated,  that  it  was  the  custom  of  Judith  and  Mary 
Akager  to  be  attended  and  advised  with  by  the  Defendant 
separately  on  the  same  subject ;  and  he  did  in  those  instances 
only  and  in  no  others  charge  in  the  bill  of  costs  last  delivered, 
but  not,  as  he  beUeves,  in  the  bill  first  delivered,  twice  for  the 
same  thing  by  charging  Judith  and  Mary  Abager  separately. 
He  stated,  that  he  was  unable  to  set  forth  whether  the  said 
bills  were  in  the  hands  of  the  other  Defendants,  or  what 
was  become  of  them.  He  denied,  that  he  had  any  books> 
papers,  &c.  relating  to  the  matters  in  the  bill,  except  his  own 
books  of  account,  papers  and  writings,  relative  to  his  profess- 
sional  business :  but  he  admits,  he  has  divers  letters,  entries, 
minutes,  accounts  and  memorandums,  relating  to  said  matteiB, 
and  particularly  to  business  done  for  Judith  and  Mary 
Abager,  and  also  his  said  books  of  account,  &c. ;  but  he  i» 
unable  to  set  forth,  what  such  letters,  &c.  books,  &c.  are  with-^ 
out  having  recourse  thereto,  and  none  of  which  are  now  in  his 
custody  except  the  rough  draft  of  the  first  bill  of  costs  and 
copy  of  the  second  bill  (from  which  the  schedule  to  his  answer 
was  made  out),  the  same  or  the  greater  part  thereof  being,  as 
he  believes,  at  his  office  in  Congletan;  and  which  are  necessary 
to  be  there  for  the  purpose  of  conducting  his  business ;  and 
therefore  he  cannot  produce  and  leave  them  with  his  Clerk 
in  Court  without  manifest  inconvenience  to  his  professional  bu* 
siness.  He  denied  that  any  of  the  items  in  the  said  two  bills 
of  costs  were  contained  in  t^e  biDs  delivered  to  Judith  and 
Mary  Abager,  and  for  the  amoimt  of  which  he  had  given 
receipts ;  and  he  denied  all  collusion. 

The  Defendant  Johnson  by  way  of  schedule  to  his  answer 

set 
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set  forth  at  length  his  hill  of  costs^  with  ohservationi  in  the 
following  manner : 


Bill  of  costs  last  made  oat  and 
for  the  recovery  of  which 
the  action  was  brought : 


For  this  item 
only  6  s.  Hd. 
was  charged  in 
thd  first  hill. 


Difference  Gt.  Bd. 


f# 


ALSAOBIt 

Johnson. 


The  schedule  running  to  a  great  length,  the  Plaintiffs  ob- 
tained an  order  referring  it  to  the  Master  to  see,  whether  the 
answer  was  impertinent*  The  Master  by  his  report  certified, 
that  he  was  of  opinion  the  answer  was  impertinent  from, 
folio  194  to  foKo  1313,  inclusive. 

An  exception  to  the  report  was  taken  by  the  Defendant* 

Attorney  General  and  Mr.  Fonblanque  in  support  of  the 
Exception. 
This  is  a  question  of  great  importance  to  the  practice  of 
the  Court.  The  course,  this  Defendant  has  taken,  by  putting 
in  a  full  answer  at  once,  is  better  than  making  the  answer  to 
this  injunction  bill  liable  to  exception,  as  not  sufficient ;  which 
would  have  greatly  delayed  the  demand  founded  upon  the 
award.  The  language  of  the  bill  calls  in  direct  terms  for  this 
schedule.  Neither  a  production  of  the  first  account  nor  of  the: 
lecond  could  haye  answered  the  purpose.  The  Defendant 
was  under  the  necessity  of  striking  a  third  course,  relying 
npon  neither  his  first  nor  his  second  bill.  A  manifest  purpose 
appears  to  call  for  a  comparative  detail,  in  order  to  form  a 
comparative  result  of  the  two  bills.  How  could  the  exigency 
of  the  bill  be  otherwise  compUed  with,  and  the  propriety  of 
the  charges  vindicated  ?  There  are  but  two  ways ;  either  by 
leaving  the  accounts  with  his  Clerk  in  Court,  which  he  could 
not  do,  or  by  stating  them  in  his  answer.  If  he  had  left  them 
with  the  Clerk  in  Court,  it  would  have  been  a  subject  of  ex* 
ception,  and  would  have  been  considered  a  very  irregular  at- 
tempt; for  papers  made  out  for  the  purpose  are  never  left  with 
the  Clerk  in  Court :  that  course  is  taken  only  with  papers  of 
previous  etistence  for  the  sid&e  of  proof.    Another  important 
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consideration  is,  that  if  it  is  sufficient  for  the  party  to  Aravr 
out  a  statement  by  way  of  account  instead  of  inserting  it  in  a 
schedule,  it  will  take  away  the  necessity  of  schedules,  and  will 
be  very  material  with  respect  to  the  revenue  arising  from 
stamps.  How  could  this  comparative  detail  have  got  upon 
the  record  and  into  the  Master's  office  in  any  other  way  ?  If 
ift  had  been  left  with  the  Clerk  in  Courts  it  might  after  inspec* 
tion,  have  been  withdrawn;  and  no  proceeding  could  have 
been  had  upon  it. 


[  ♦gg*  ] 


Solicitor  General  send  Mr.  Johnson^  for  the  Plaintiffs. 
As  to  the  objection  from  the  danger  of  d«lay  by  leaving  any 
opening  for  *  exception  upon  an  injunction  bill,  this  is  not  a  bill 
6f  that  description,  upon  which  an  injunction  can  be  obtained 
for  want  of  an  answer :  it  can  be  only  upon  the  merits ;  for  the . 
proceedings  at  law  are  between  Co-defendants ;  not  with  the 
Plaintiffs;  who  must  shew  a  clear  title  to  relief  upon  the 
merits,  before  they  can  possibly  be  entitled  to  an  injunction. 
The  Plaintiffs  being  desirous  of  investigating  these  charges 
catU  tipon  the  Defendant  to  produce  hi9  books :  but  he  chooses 
to  come  to  town,  to  put  in  his  answer;  and  then  says,  he 
cannot  make  this,  the  most  important,  discovery,  because  his 
papers  and  books  are  at  Congleton.  It  was  impossible  for  the 
Prothonotary  to  have  any  fair  view  of  the  subject.  The  De- 
fendant might  have  said  he  had  no  demand  except  for  the  sum 
awarded;  the  particulars  of  which  consist  of  the  articles  in 
the  bill  settled  by  the  Prothonotary,  from  which  he  took 
certain  items;  and  the  claim  is  for  the  remainder.  As  to  the  ob* 
jection,  that  the  biU  desires  him  to  state  the  difference  between 
the  two  bills  deUvered,  the  Plaintiffs  only  desire  to  ascertain 
the  fact,  whether  the  second  bill  is  not  the  first,  only  increased 
in  point  of  charge;  and  he  admits,  it  is  so.  The  Plaintiffs  com- 
plain of  the  manner,  in  which  this  schedule  is  made  out ;  which 
is  grossly  improper,  and  can  be  intended  only  to  prevent  the 
progress  of  the  suit.  It  is  so  contrived,  that  in  some  sheets 
there  are  not  twenty  words ;  and  there  is  great  prolixity  in  the 
observations.  I  admit,  generally  speaking,  an  execittor  or 
trustee  cannot  refer  to  hia  accounts  without  setting  them  forth 
in  a  schedule :  but  that  is  a  case  of  quite  a  different  descrip- 
tion.   The  true  distinction  is,  that  a  Defendant  is ;  not  to 

refer 
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refer  to  accounts  made  out  for  the  purpose  of  the  cause  ;  but 
he  may  refer  to  those  things,  which  were  in  existence  pre- 
•riously  to  the  cause.  Suppose,  a  bill  was  filed  by  one  partner 
against  another  for  an  account;  and  the  Plaintiff  calls  upon  the 
Defendant  to  state  all  his  demands  with  all  the  particulars 
relating  thereto:  are  all  the  partnership  books  to  be  stated? 
They  are  only  to  be  referred  to.  The  utmost  would  be 
to  state  the  result^  debtor  and  creditor ;  which  is  all,  the  bill 
looks  to. 

When  the  answer  is  grossly  impertinent  in  a  part^  which 
cannot  be  separated  from  the  rest,  the  Master  states  the 
whole  to  be  impertinent.  If  instead  of  stating  the  substance 
of  a  deed,  (tor  which  there  is  an  express  order  of  Court) 
^it  states  the  whole  deed,  the  Masjter  must  report  the  whole 
answer  impertinent 


1798. 
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Attorney  General^  in  reply. 
The  question  at  present  is  only,  whether  that  infermation, 
which  is  giyen,  because  it  is  called  for  by  the  bill,  is  imperti- 
neaty  though  it  is  called  for.  How  is  it  possible  in  any  other 
way  to  answer  the  interrogatory,  whether  the  items  of  the 
second  bill  of  costs,  or  some  of  them,  are  not  similar  or  nearly 
similar  to  several  or  some  of  the  items  of  the  first  bill,  or  how 
otherwise;  and  whether  come  and  which  of  the  charges  in 
the  second  bill  are  not  to  a  greater,  and  how  much  greater^ 
amount  than  the  charges  set  against  the  same  kind  of  items 
in  the  firat  biH  ?  Is  the  Defendant  at  bis  own  hazard  to  judgCj 
how  much  of  the  information  /isked  for  is  necessary,  and  how 
much  not ;  or  in  what  way  it  shall  be  given  ?  If  he  had  left 
it  in  the  Master's  office,  and  given  an  untrue  account,  he 
could  not  have  been  prosecuted  for  perjury  for  any  part  of 
his  answer.  The  question  is  only  this:  has  he,  who  asks 
for  the  information,  a  right  to  say,  it  is  unnecessary  ? 


Lard  Chancellor* 
This  schedule  does  not  convey  the  least  degree  of  informa* 
tion  upon  the  question  asked  by  the  bill,  if  that  question  is  to 
be  taken  in  the  latitude,  that  has  been  represented,  so  as  to 
require  every  particular  item  of  the  account  to  be  set  out. 
AUj  that  is  possibly  to  be  learnt  from  the  schedule,  is,  that 

he 
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he  delivered  one  bill  for  one  sum,  then  another  for  another 
sum.  He  has  very  unnecessarily  mentioned^  wherein  the  ar- 
ticles contained  in  the  former  bill  were  increased,  wherein 
they  were  diminished,  and  where  they  were  added  to.  A  re- 
ference to  the  bills  delivered,  in  the  custody  of  the  executors, 
would  have  fully  answered  all  that  interrogatory.  The  scope 
of  the  bill  is  to  ask  him  to  set  out  the  heads  of  the  one  claim 
and  the  other,  and  how  the  sum  of  1175/.  9s.  S^d.  comes  to 
be  the  balance.  He  might  have  said,  the  Prothonotary  struck 
off  so  much ;  and  therefore  thai^  sum  is  the  balance.  The 
general  statement  of  the  answer  conveys  just  as  much  in-* 
formation  as  this  schedule. 

It  is  a  certain  fact  from  the  nature  of  the  case  and  from 
what  is  admitted  in  the  answer,  that  the  Plaintiffs,  who  have 
tp  pay  these  bills,  if  they  are  due,  desiring  to  take  upon  them- 
selves the  *  investigation,  the  executors  did  not  choose  they 
should  do  so ;  and  in  consequence  of  that  the  proceeding  in 
the  Court  of  Common  Pleas  was  a  mere  form ;  and  in  the 
taxation  of  the  bill  the  Prothonotary  allowed  the  charges, 
that  might  be  proper,  supposing,  that  business  was  dones 
the  gist  of  the  case  being,  that  there  was  no  foundation  for 
$he  charges*  Then  it  is  enormous  tp  throw  in  this  schedule 
at  the  end  of  the  answer. 

The  Master  is  perfectly  right  The  Defendant  must  pay 
the  costs  of  the  Exception  (6),    • 


(  6  )  Norway  v.  Rotve,  1  Mer» 
347.  Beaumont  v.  Beaumoni, 
6  Madd,  61 ,  Parker  v.  Fairlie, 
I  Sim.  Sf  Shi.  295.  Kinjf  v.  Teak, 


7  Pri.  278.    M'MorrU  v.  EUiot, 

8  Pri.  674.  For  tbe  other  qucs« 
tioD  in  the  cause,  see  Almger  v, 
Rowley,  post,  Vol.  VI.  748. 
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THELLUSSON  v.  WOODFORD- 
WOODFORD  ».  THELLUSSON. 

Lord  Chancellor. 

Master  of  the  Rolls.  j^  ^^ '  ^^^^ 

Sir  Francis  Buller,  Bart.  7M,10M,ll#iL 
Sir  Soulden  Lawrencs,  Knt.  1799. 

April  20UL 
JpSTER  THELLUSSON,  Esq.  by  his  will,  dated  the     Devise  of 

2d  cf  April,  1796,  after  giring  directiims  concerning  his  real  estates  of 

funeral,  ^^  annual  ra- 
lae  of  near 
5000/.  and  other  estates  directed  to  be  purchased  with  the  residue  of  the 
personal  estate,  amounting  to  above  600,000/.  to  trustees  and  their 
heirs,  &c.  upon  trust  during  the  lives  of  the  testator's  sons.  An  B.  and 
C  and  of  his  grandson  1).  and  of  such  other  sons  as  A.  now  has  or 
nay  have  and  of  such  issue  as  D.  may  have  and  of  such  issue  as  any 
other  sons  of  A.  may  have  and  of  such  sons  as  B.  and  C.  may  have  and 
of  such  issue  as  such  sons  may  have  as  shall  be  living  at  his  decease  or 
born  in  due  time  afterwards  and  during  the  life  of  the  survivor  to  re« 
ceive  the  rents  and  profits  and  from  time  to  time  to  invest  the  same 
and  tbe  produce  of  timber,  &c,  in  other  purchases  of  real  estates ;  and 
after  tbe  death  of  the  survivor  of  the  said  several  persons,  that  the  said 
estates  shall  be  divided  into  three  lots,  and  that  one  lot  shall  be  con- 
veyed to  the  eldest  male  lineal  descendant  then  living  of  A.  in  tail 
male ;  remainder  to  the  second,  &c.  and  all  and  every  other  male  lineal 
descendant  or  descendants  then  living,  who  shall  be  incapable  of  taking 
as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior  estate  is 
limited,  o(  A.  successively  in  tail  male;  remainder  in  equal  moieties  to 
the  eldest  and  every  other  male  lineal  descendant  or  descendants  then 
living  of  B.  and  C  as  tenants  in  common  in  tail  male  in  the  same 
manner,  with  cross  remainders;  or  if  but  one  such  male  lineal  de- 
scendant, to  him  in  tail  male ;  remainder  to  the  trustees,  their  heirs,  &c. 
The  other  two  lots  were  directed  to  be  conveyed  to  the  male  de- 
scendants of  B,  and  C  respectively  in  the  same  manner,  and  with 
^imiUr  limitations  to  the    male  descendants  of  Iheir  brothers,  and  to 

the 
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17i)8.         funerali  and  ordering,  that  all  his  just  debts  be  paid  as  soon 
^     ^^'^  as  conveniently  miffht  be  after  his  decease,  ffives  to  his  dear 

iHELLUSSON  .^        o  '    o 

^^  wife  Ann  300  guineas,  to  be  paid  ten  days  after  his  death, 

WooDFOBD.   and  also  all  the  wines  and  other  Uquors  at  his  capital  messuage 

at  Plaiatow,  and  all  the  corn,  hay,  and  straw,  in  the  buildings 
or  stack-yards  belonging  thereto,  for  her  use  and  benefit; 
and  all  the  jewels,  watches,  and  trinkets,  in  her  possession  or 
custody.  Then,  after  giving  to  his  brother-in-law  the  Rev. 
[  ^228  ]  Matthew  Woodford,  James  Stanley,  Esq.  and  ^Emperor  John 
Alexander  Woodford,  Esq.,  each  the  sum  of  300  guineas,  as 
an  acknowledgment  for  the  trouble  they  will  have  in  the  exe- 
cution of  the  trusts  of  the  will,  and  some  small  legacies,  he 
gives  to  the  said  Matthew  Woodford,  James  Stanley,  and 
Emperor  John  Alexander  Woodford,  their  heirs  and  assigns^ 
his  capital  messuage  atPlaistow,  with  the  lands,  gardens,  &c. 
and  the  furniture  of  every  description  (except  some  family 
pictures,  afterwards  given  to  his  eldest  son),  books,  horses, 
cattle,  carriages,  and  implements  of  husbandry,  &c.  which 
shall  be  in  or  upon  the  premises,  in  trust  to  permit  his  wife 
to  hold  and  enjoy  the  same  during  such  part  of  her  Ufe  as 
she  shall  continue  a  widow.  He  directs  his  trustees  to  permit 
his  wife  to  choose  out  of  his  plate  for  her  own  use,  subject 
as  after  mentioned,  any  quantity  not  exceeding  1400  ounces 
(which  is  afterwards  given  among  his  three  sons  and  their 
issue  upon  her  death  or  second  marriage);  but  these  lega- 
cies and  bequests  and  the  other  legacies  after  given  to  her 
are  declared  to  be  upon  condition,  that  she  accepts  the  same 
in  satisfaction  of  dower ;  and  in  case  of  her  refusal  he  revokes 
the  same ;  and  directs  them  to  sink  into  the  residue  of  his 
eifects.  He  also  directs,  that  upon  the  death  or  marriage  of 
his  wife  the  trustees  shall  sell  the  premises  at  Plaistow,  with 
the  ftimiture,  &c.,  the  use  whereof  is  given  to  his  wife,  by 
public  sale  or  private  contract :  in  the  latter  case  any  of  his 

three 

the  trastees  in  fee ;  and  ft  was  directed,  that  the  trustees  shoald  stand 
seised  upon  the  failure  of  male  lineal  descendants  of  A.  B,  and  C.  as 
aforesaid  apon  trnst  to  sell  and  pay  tlie  prod  ace  to  his  Majesty,  his 
heirs  and  successors,  to  the  use  of  the  sinking  fund ;  the  accumulation, 
till  the  purchases  or  sales  can  take  place,  to  go  to  th^  same  purpose ; 
with  a  direction,  that  ail  the  persons  becoming  entitled  shall  use  the 
surname  of  the  testator  only.    The  trusts  of  the  will  were  established. 


Thbllusson 
v. 
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three  sons,  with  preference  in  point  of  age,  are  to  be  at  liberty         .1798. 

to  purchase  by  appraisement ;  and  the  money  to  be  produced 

by  the  sale  is  directed  to  be  considered  as  part  of  the  residue 

of  his  personal  estate.  Woodford. 

The  testator  then  directs  a  fund  to  be  created  of  22,000/. 
Bank  Stock,  and  600L  per  annum  Long  Annuities,  producing 
the  annual  sum  of  2140/. ;  the  dividends  and  interest  to  be 
paid  to  his  wife  for  her  Ufe,  provided  she  remains  single ;  but 
in  case  of  her  second  marriage  he  only  gives  to  her  the  divi- 
dends of  5500/.  part  of  the  said  stock,  and  only  300/.  part 
of  the  said  Long  Annuities,  and  an  annuity  of  100  livres  in 
die  French  funds  for  her  Ufe ;  and  subject  to  her  interest  he 
gives  the  said  Bank  Stock  and  Long  Annuities  among  his  sons 
and  daughters,  viz.  4000/.,  part  of  the  said  Bank  Stock,  to 
each  of  his  three  sons,  and  4500/.,  part  of  the  said  stock,  and 
the  said  Long  Annuities  equally  among  his  three  daughters 
and  their  issue,  as  therein  mentioned ;  and  the  remaining 
5500/.  Bank  Stock  he  gives  among  his  sons  and  daughters 
and  their  issue,  in  such  shares  as  his  said  wife  shall  appoint 
by  will,  and  in  default  ♦thereof  equally  among  such  as  shall  [  ^^39  ] 
survive  her,  and  the  issue  of  those,  who  shall  be  dead. 

He  gives  to  each  of  his  sons  7600/.  to  make  the  money 
already  advanced  to  them  23,000/.  to  each ;  and  he  gives  to 
his  sons  Peter  Isaac  TheUusson  and  George  Woodford  Thel- 
biison,  each,  a  small  annuity  in  the  French  funds  on  their 
respective  lives,  and  to  his  son  Charles  TJiellusson  100/.  on 
his  life  in  the  Irish  Tontine. 

The  testator  then,  after  long  provisions  for  arranging  the 
Battlement  of  the  said  4500/.  Bank  Stock  and  the  Long  An- 
nuities  among  his  three  daughters  and  their  issue,  gives  to 
each  of  his  daughters  Ann  TheUusson  and  Augusta  Charlotta 
TheUusson  12,000/.;  with  various  restrictions  to  prevent  their 
marriage  without  the  consent  of  his  wife  and  executors,  and 
to  secure  a  settlement  of  the  said  legacies,  and  in  some  events 
to  carry  over  great  part  of  these  provisions  for  his  daughters 
to  his  residuary  personal  estate. 

He  gives  100/.  Irish  Tontine  to  his  eldest  daughter,  and 

various  Life  Annuities  in  the  French  funds  to  her  and  her 

two  sisters,  and  his  grandson  «/b/m,  the  eldest  son  of  Peter 

Isaac  TheUusson^  and  two  nephews-in-law,  sons  of  Colonel 

Woodford. 
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.1798.  He  bequeaths  his  house  and  warehouse  in  PhUpot-Lane  to 

_    ^^^"^^  his  trustees,  in  trust  to  permit  his  three  sons  to  carry  on  their 

Thbllusson    ,     .  «       . 

9^  busmess  for  six  years  from  his  death ;  and  if  they  or  any  of 

Woodford,  them  continue  in  business  to  the  end  of  that  time,  the  pro- 
perty is  in  effect  given  to  them,  or  such  of  them  as  shall  so 
continue  the  business ;  but  if  all  of  them  shall  quit  business 
before  the  expiration  of  that  time  *^  (which/'  he  adds,  '^  I 
''  most  earnesdy  hope  and  pray  to  God  will  never  be  the 
'^  case)"  he  directs  the  trustees  to  sell  the  same,  and  to 
add  the  money  arising  from  the  sale  to  his  residuary  per- 
sonal estate. 

He  then  makes  some  arrangements  as  to  the  income  of 
two  estates  in  Mantserrat  and  Grenada^  and  as  to  250/.  Long 
Annuities,  held  by  him  in  partnership  with  the  representatives 
of  Mr.  Cossart;  of  which  partnership  the  testator's  share  was 
fifteen  sixteenths.     He  then  makes  the  following  declaration : 

'^  The  provision,  which  I  have  made  for  my  said  three  sons, 
''  and  die  very  great  success  they  have  met  with,  will  be  suf- 
[  *230  ]  <«  ficient  ♦  to  procure  them  comfort;  and  it  is  my  earnest 
*'  wish  and  desire,  that  they  will  avoid  ostentation,  vanity, 
"  and  pompous  shew ;  as  that  will  be  the  best  f(Nrtune  they 
**  can  possess." 

The  testator  then  gives  a  legacy  of  105/.  to  each  of  his 
^d  nephews-in-law,  sons  of  Colonel  Woodford^  at  the  age 
of  twenty-one,  to  accumulate  in  the  mean  time,  subject  to 
a  power  in  his  executors  to  apply  the  said  legacies  for  the 
advancement  of  the  legatees  during  their  minority,  and  with 
benefit  of  survivorship;  and  in  case  of  the  death  of  both 
under  twenty-one,  these  legacies  with  the  accumulation  are 
directed  to  sink  into  the  residue.  He  then  gives  rings  of 
50/.  value  to  his  three  davighters-in-law  and  to  his  son-in-law; 
and  after  giving  some  other  rings  he  bequeaths  1000/.  to  his 
executors,  in  trust  for  his  brother  in  SwitxerUmd  for  life, 
and  after  his  death  for  some  nieces  there,  but  in  case  of  their 
death  in  the  Ufeof  his  brother  to  sink  into  the  residue. 

Then  after  giving  some  family  pictures  and  other  specific 
articles  to  his  three  sons  and  his  eldest  grandson  he  bequeaths 
the  remainder  of  his  plate,  with  his  books,  china,  linen,  wines, 
and  the  remainder  of  his  pictures,  and  all  the  furniture  at 
JBrodsworthf   except  such  pai^t  as  the  trustees    shall  think 

•  necessary 
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necessary  to  be  kept  for  the  purpose  of  receiving  any  of         17W. 


them  or  of  his  sons,  who  shall  choose  to  so  and  spend  a   ^ 

Thbllvsson 
little  time  there  occasionally,   in  trust  to  be  sold;   and  he  ^^ 

directs,  that  the  money  arising  therefrom  shall  compose  part    Woodforj>. 

of  the  residue  of  his  personal  estate. 

The  testator  then  gives  and  devises,  all  his  estates,  manors, 

messuages,  lands,   tenements,  and  hereditaments,  at  Brods- 

worth  and  other  places  in  the  county  of  York,  and  all  the 

advowsons,  right  of  patronage,  and  presentation,  of  and  to 

the  church  of  Marr^  and  all  the  messuages  or  tenements, 

lands,  hereditaments,  or  premises,  for  the  purchase  whereof 

lie  has  entered  into  any  contract  or  contracts  in  writing,  with 

the  b^efit  of  such  contract  and  contracts  respectively,  and 

all  other  his  real  estates  whatsoever  and  wheresoever,  unto 

and  to  the  use  of  his  said  trustees,  their  heirs  and  assigns, 

fi>r  ever,  upon  the  trusts  after  mentioned. 

And  as  to,  for  and  concerning,  all  the  rest,  residue  and 

remainder,  of  his  personal  estate  of  whatever  nature,  as  well 

that,  which  he  may  be  possessed  of  at  the  time  of  his  decease, 

as  such  *  of  the  said  several  sums  as  are  in  the  events  and  on      [  ^S31  ] 

the  conditions  and  contingencies  before  mentioned  directed  to 

«nk  into  the  residue,  he  gives  and  bequeaths  the  same  to  the 

said  trustees,  their  executors,   administrators,    and  assigns, 

upon  trust,   that  they  shall  as  soon  as  conveniently  may  be 

ifter  his  decease,  invest  the  same  in  the  purchase  of  freehold 

estates  of  inheritance  in  fee-simple  or  of  copyhold  estates  of 

ioheritance  in  England  (the  copyhold  estates  not  to  exceed 

ooe-fourth  of  the  premises  to  be  purchased),  upon  the  trusts 

after  mentioned;  and  he  directs,  that  his  said  ti*ustees,  their 

heirs  and  assigns,  shall  stand  seised  of  the  said  real  estates 

devised  to  them,  and  of  the  freehold  and  copyhold  estates 

directed  to  be  purchased,  upon  the  trusts  to  and  for  the 

intents  and  purposes  after  mentioned. 

The  testator  then  declares  the  trusts,  as  follows  : 

''  Upon  trust  that  they  the  said  Matthew  Woodford  James 

^  Stanley   and  Emperor  John  Alexander  Woodford   and   the 

*'  survivors  and  survivor  of  them  and  the  heirs  and  assigns 

'*  of  such  survivor  do  and  shall  from  time  to  time  during  the 

''|ia(tU9d  live^  of  my  sons  Peter  Isaac  Thdbusak  George 

"^  Wo^9fd  TheUusson  and  Charles  Thelhtsson  and  of  my 

^^  grandson 
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grandson  John  TheUusson  son  of  my  said  son  Peter  Isaac 
"  TheUusson  and  of  such  other  sons  as  my  said  son  Peter 
"  Isaac  TheUusson  now  has  or  may  have  and  of  such  issue 
''as  my  grandson  John  TheUusson  may  have/ and  of  such 
''  issue  as  any  other  sons  of  my  said  son  Peter  Isaac  Thel^ 
**  lusson  may  have  BXii,  of  such  sons  as  my  said  sons  George 
"  Woodford  TheUusson  and  Charles  TheUusson  may  have  and 
**  of  such  issue  as  such  sons  may  have  as  shall  be  living  at 
''  the  time  of  my  decease  or  botn  in  due  time  afterwards  and 
'^  during  the  natural  lives  and  life  of  the  survivors  and  sur- 
*'  vivor  of  the  several  persons  aforesaid  collect  and  receive 
*^  the  rents  and  profits  of  the  manors  or  lordshijps  messuages 
'^  lands  tenements  and  hereditaments  hereinbefore  by  jne  de- 
*'  vised  and  so  to  be  purchased  as  aforesaid." 

The  testator  then  directs,  that  his  trustees  shall  from  time 
to  time  invest  the  money  to  arise  firom  such  rents  and  profits 
in  such  purchases  as  he  has  before  directed  to  be  made  with 
his  personal  estate,  and  from  time  to  time  receive  and  invest  the 
rents  or  profits  of  such  estates  to  be  purchased  as  last  afore- 
said, in  the  same  manner;  and  he  directs  his  trustees  from 
time  to  time  to  cut  such  timber  upon  the  estates  devised  and 
to  be  purchased,  as  ♦shall  be  fit  to  be  cut,  and  to  sell  the  same, 
and  invest  the  money  arising  by  such  sales  in  such  purchases 
as  are  directed  to  be  made  with  his  personal  estate  and  the 
rents  and  profits  of  the  real  estates  devised  and  directed  to  be 
purchased;  and  he  empowers  them  to  make  leases  generally 
for  such  rents  and  under  such  stipulations,  as  to  them  shall 
seem  proper,  and  generally  to  act  in  the  management  of  the 
said  trust  estates,  as  if  the  same  were  their  own ;  and  he 
directs,  that  after  the  decease  of  the  survivor  of  the  said 
several  persons,  during  whose  Uves  the  rents  and  profits  of 
the  estates  devised  and  to  be  purchased  are  directed  to  accu- 
mulate, an  equal  partition  shall  be  made  of  the  said  estates, 
the  whole  to  be  divided  into  three  lots  of  equal  value  or  as 
near  thereto  as  possible. 

The  will  then  proceeds  to  direct  the  limitations  in  the  fol- 
lowing manner : 

^^  And  that  the  premises  contained  in  one  of  such  allotments 
''  shall  be  conveyed  to  the  use  of  the  eldest  male  lineal  de- 
^*  scendant  then  living  (and  who  shall  be  entitled  to  the  first 

**  choice 
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^*  choice  of  such  allotments)  of  my  said  son  Peter  Isaac  TheU         1798* 

**  luMon  in  tail  male  with  remainder  to  the  second  third  fourth   -,     ^^^^ 

''  and  all  and  every  other  male  lineal  descendant  or  descend-  i^. 

•*  ants  then  living  who  shall  be  incapable  of  taking  as  heir    Woodford, 

*'  in  tail  male  of  any  of  the  persons  to  whom  a  prior  estate  is 

'*  hereby  directed  to  be  limited  of  my  said  son  Peter  Isaac 

**  Thettusson  successively  in  tail  male  with  remainder  in  equal 

**  moieties  to  the  eldest  and  every  other  male  lineal  descendant 

^  or  descendants  then  living  of  my  said  sons  George  Woodford 

*'  Thettusson  and  Charles  TheUusson  as  tenants  in  common  in 

'^  tail  male  in  the  same  manner  as  hereinbefore  directed  with 

"  respect  to  the  eldest  and  every  other  male  lineal  descendant 

'*  or  descendants  of  my  said  son  Peter  Isaac  TheUusson  with 

''  cross  remainders  between  or  among  such  male  lineal  de- 

*^  scendants  as  aforesaid  of  my  said  sons  George  Woodford 

^  TheUusson  and  Charles  TheUusson  in  tail  male   or  in  case 

'^  there  shall  be  but  one  such  male  lineal  descendant  then  to 

"  such  one  in  tail  male  with  remainder  to  the  use  of  them  the 

^  3aid  Matthew  Woodford  James  Stanley  and  Emperor  John 

'*  Alexander  Woodford  their  heirs  and  assigns  for  ever  upon 

"  ihe  trusts  and  to  and  for  the  intents  and  purposes  herein- 

"  after  mentioned  expressed  and  declared  of  and  concerning 

^  die  same." 

The  premises  included  in  one  other  of  such  allotments  are  [  233  ] 
in  the  same  manner  directed  to  be  conveyed  to  the  use  of  the 
ddest  male  lineal  descendant  then  living  (to  have  the  second 
choice  of  such  allotments)  of  the  testator's  son  George  Wood' 
ford  TheUtuson ;  with  similar  limitations  to  his  second^  third, 
fimrth  and  every  other  male  lineal  descendant^  &c.  and  to  the 
male  lineal  descendants  of  Peter  Isaac  TheUusson  and  C/uirles 
TheUusson  in  moieties,  with  cross  remainders  among  them,  and 
the  ultimate  remainder  in  the  same  manner  to  the  use  of  the 
trustees  in  fee  upon  the  trusts  after  mentioned. 

The  conveyance  of  the  premises  included  in  the  remaining 
lot  is  directed  in  the  same  manner  to  the  use  of  the  eldest  and 
other  male  lineal  descendants  of  the  testator's  son  Charles 
TheUusson  then  living;  with  similar  limitations  in  remainder 
to  the  male  lineal  descendants  of  his  two  brothers,  and  to  the 
trustees  in  fee. 
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The  testator  then  directs,  that  his  said  trustees,  their  heii'd 
and  assigns,  shall  stand  and  be  seised  of  the  said  estates,  by 
him  devised  and  so  to  be  purchased,  upon  failure  of  male 
lineal  descendants  of  his  said  sons  Peter  Isaac  Thellussorij 
George  Woodford  Thellusson^  and  Charles  Thellusson,  as 
aforesaid,  in  trust  to  sell  dll  the  said  estates;  and  that  they 
shall  pay  the  money  to  arise  from  the  sale  or  sales  of  the  said 
estates,  devised  and  so  to  be  purchased,  as  aforesaid  tmto 
his  Majesty,  his  heirs  and  successors.  Kings  and  Queens  of 
England^  to  be  appUed  to  the  use  of  the  sinking  fund,  in  such 
manner  as  shall  be  directed  by  Act  of  Parliament ;  and  he 
directs,  that  in  the  mean  time  from  and  after  such  failure  of 
male  lineal  descendants  of  his  said  three  sons  and  until  the 
sale  or  sales  of  the  said  estates  devised  and  to  be  purchased 
the  rents  and  annual  profits  thereof  shall  be  applied  and  dis- 
posed of  in  the  same  manner  and  for  the  same  purposes  as  the 
interest  of  the  money  to  arise  by  such  sale  or  sales  would  be 
applicable  to. 

The  testator  then  reciting,  that  his  trustees  may  not  be  able 
to  find  convenient  purchases  wherein  to  lay  out  his  personal 
estate,  and  the  money,  which  shall  arise  firom  time  to  time  by 
the  rents  and  profits  of  any  lands  to  be.  purchased,  as  afore- 
said, or  by  the  sale  of  timber,  may  not,  as  the  same  shall  from 
tune  to  time  accrue,  amount  to  a  sufficient  sum  to  make  proper 
purchases,  empowers  his  trustees  and  the  survivors  or  sur- 
vivor of  them,  his  executors,  *  administrators,  and  assfigns,  in 
the  mean  time,  and  until  a  convenient  purchase  or  convement 
purchases  can  be  made,  to  permit  such  part  of  his  siud  per- 
sonal estate,  as  is  now  invested  in  the  funds^  or  consists  of 
securities  for  money,  to  remain  in  such  fimds  or  upon  such 
securities ;  and  to  invest  the  money  to  arise  from  such  part  of 
hi&  said  personal  estate,  as  shall  not  at  his  decease  consist  of 
money,  and  from  the  rents  and  profits  of  the  estates  to  be 
purchased  pursuant  to  the  directions  of  his  will,  or  from  the 
sale  of  timber  upon  such  estates,  in  any  of  the  public  funds^ 
or  on  any  government  or  real  securities,  with  power  to  change 
the  securities,  as  the  said  trustees,  &c.  shall  think  proper, 
tmtil  a  convenient  purchase  or  convenient  purchases  can  be 
found,  or  until  a  sufficient  sum  of  money  shall  be  accumulated 

to 
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to  make  a  proper  purchase  or  proper  purchases;  and  lie 
declares,  that  the  interest,  dividends,  and  annual  produce,  of 
the  said  stocks,  funds,  and  securities,  shall  accumulate  in  the 
same  manner,  and  for  the  same  purposes  as  the  rents  and 
profits  of  the  lands  to  be  purchased,  as  aforesaid,  are  before 
directed  to  accumulate. 

The  testator  then,  after  the  usual  clause  for  the  protection 
and  indemnity  of  the  trustees,  in  which  he  expressly  orders, 
that  his  said  trustees,  or  any  trustee  to  be  hereafter  appointed, 
shall  never  permit  a  larger  sum  than  500/.  to  remain  at  any 
one  time  in  the  hands  of  any  private  banker,  but  that  all  the 
monies,  which  they  shall  receive,  exceeding  that  stun  shall, 
when  received,  be  paid  into  the  Bank  of  England,  there  to 
remain,  until  laid  out,  as  before  directed,  and  after  directing 
the  trustees  to  appoint  some  other  trustees,  in  case  they  or  any 
of  them  shall  desire  to  be  discharged,  and  to  transfer,  convey, 
and  assign,   to  such  new  trustees,  with  respect  to  the  said 
advowson,  and  any  other  advowson,  right  of  patronage,  and 
presentation,  belonging  to  any  other  estate,  that  may  be  pur- 
chased, directs,  that  hb  trustees  shall,  when  and  as  the  same 
shall  respectively  become  void,  present  according  to  the  nomi<^ 
nation  of  one  of  his  said  sons  in  rotation;  the  eldest  having 
the  first  nominatioa;  and  the  like  nomination  to  be  made  by 
the  eldest  male  lineal  descendant  of  his  said  three  sons  re- 
spectively in  the  order  and  rotation  aforesaid,  if  he  be  capable 
by  law  of  making  such  nomination,  when  the  church  becomes 
vacant,  or  in  due  time  afterwards:  otherwise  the  eldest  male 
lineal  descendant  of  the  next  brother  to  present  to  such  Uving; 
and  if,  when  such  livings  or  living  shall  respectively  become 
void,   or  in  due  time  ^  aft:erwards,  no  male  lineal  descendant 
of  any  of  his  said  sons  shall  be  capable  of  presenting  thereto, 
he  directs  his  trustees  for  the  time  being  to  present. 

He  fiirther  directs,  that  from  the  respective  time  or  times 
any  person  or  persons  shall  become  entitled  either  to  any  part, 
share  or  proportion,  of  the  aforesaid  estates  and  premises,  as 
well  those  devised,  as  what  may  hereafter  be  purchased  in 
manner  aforesaid,  or  to  the  whole  thereof,  he  and  they,  and 
all  claiming  under  him  and  them  respectively,  shall  from 
thenceforth,  thereafter,  at  all  times,  severally  and  respectively, 
use  the  surname  of  TheUussan  only ;  and  in  default  thereof  he 

orders 
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orders  and  directs,  that  the  several  estates  before  devised  and 
to  be  purchased,  as  aforesaid,  shall  be  thereupon  sold,  and 
the  money  to  arise  from  the  sale  or  sales  thereof,  be  paid  unto 
his  Majesty,  his  heJrs  and  successors.  Kings  or  Queens  of 
Englandy  to  the  use  of  the  Sinking  Fund,  in  such  manner  as 
shall  be  directed  by  Act  of  Parliament  (7). 

The  will  then  proceeds  thus : 

"  As  I  have  earned  the  fortune  which  I  now  possess  with 
*'  industry  and  honesty  I  trust  and  hope  that  the  legislature 
**  will  not  in   any  manner  alter  my  will  or  the  limitations 

thereby  created  but  permit  my  property  to  go  in  the  manner 

in  which  I  hereby  dispose  of  it.'* 

The  testator  then  directs,  that  the  rent  of  his  house  in 
Philpot'lane  shall  during  the  continuance  of  the  said  term  of 
six  years  be  received  by  his  trustees  half  yearly ;  and  that 
such  rent,  when  and  as  the  same  shall  be  received,  do  compose 
part  of  the  residue  of  his  personal  estate.  In  case  his  daugh- 
ters Ann  and  Augusta  Charlotte  shall  marry  in  his  life-time, 
he  revokes  the  legacies  of  12,000/.  before  given  to  them. 

In  case  he  shall  in  his  life-time  enter  into  any  contracts  for 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  and 
shall  happen  to  die,  before  the  necessary  conveyances  are 
executed,  he  orders  and  directs,  that  all  and  every  such  con- 
tract or  contracts  so  entered  into  by  him,  as  aforesaid,  shall 
be  completed  and  carried  into  execution  by  his  said  trustees 
after  his  death;  and  that  the  ♦purchase-monies  for  such  re- 
spective estates  and  premises  shall  be  paid  by  them,  by,  with, 
and  out  of,  his  personal  estate  and  effects ;  and  that  the  deeds 
and  conveyances  thereto  respectively  shall  be  made  to  them, 
their  heirs  and  assigns ;  and  that  they  and  every  of  them  shall 
stand,  remain,  and  be,  seised  and  possessed  of  all  and  singular 
the  premises  so  to  be  conveyed  upon,  imder  and  subject  to, 
such  and  the  same  uses,  trusts,  limitations,  provisoes,  and 
conditions,  as  are  in  and  by  his  will  created,  expressed,  and 
declared,  of  and  concerning  the  estates  thereby  directed  to  be 
purchased  with  the  aforesaid  residue  of  his  est^  and  effects 
in  manner  before  mentioned. 


(7)  Stock,  bequeathed  by  Mr. 
Abraham  Newland  to  his  Ma- 
jesty's Government  in  exonera<i 
lion  of  the  National  Debt,  was 
decreed    to    be    transferred    to 


such  person  or  persons  as  his 
Majesty  by  his  Sign  Mantial 
shall  think  fit  to  nominate  for 
that  purpose:  Newland  v.  The 
Attorney  General,  3  Mer.  084. 
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In  ease  of  the  death  of  any  of  his  trustees  in  his  life-time  ITOa. 


the  testator  appoints  Mr.  George  Hibbert  a  trustee  in  the    -,    ^*^^*' 

,         -I       -  Thbllussqit 

place  of  such  deceased  trustee ;  and  in  that  event  the  testator  p. 

gives  Hibbert  the  like  sum  of  300  guineas ;  he  taking  upon    Woo^i^forii. 

himself  the  burthen  of  the  execution  of  the  trusts  of  the  will. 

The  testator  concludes,  by  appointing  his  said  three  trust^a 

and  his  wife,  executors  and  executrix  of  his  will. 

The  testator  died  on  the  ^Ist  ot  July,  1797. .  At  the  time 
of  his  death,  the  state  of  the  family  was  as  follows : 

He  left  surviving  him  his  wife ;  and  three  sons ;  Peter  Isaac 
TheUiiston,  his  eldest  son  and  heir  at  law,  of  the  age  of  thirty- 
six  years,  George  Woodford  TheUusson,  of  the  age  of  thicty** 
three  years,  and  Charles  Thellusson,  of  the  age  of  twenty-eight 
years,  all  married :  Three  daughters ;  Maria,  married  to  The 
HoDourabh  Augustus  Phipps  {  Awn  TheUusson,  waA.  Augusta 
Charlotte  TheUusson. 

'  His  grand-children  were,  John  TheUusson,  of  the  age  of 
eleven  years;  George  TheUusson,  o{  the  age  of  six  years; 
Henry  TheUusson,  of  the  age  of  five  years ;  Frances  Thel^ 
bisson,  of  the  age  of  seven  years ;  and  Carolina  TheUusson, 
of  the  age  of  four  years ;  all  the  children  of  Peter  Isaac 
TheUusson :  Mary  Ann  TheUusson,  of  the  age  of  seven  years^ 
and  Georgiana  TheUusson,  of  the  age  of.  two  years,  the  only 
children  of  George  Woodford  TheUusson  f  and  Charles  Thel- 
lusson,  of  the  age  of  five  months,  the  only  son  of  the  tes« 
tator's  sou  Charles  TheUusson. 

At  the  time  of  the  testator's  death  the  lady  of  his  son  Peter      [  2S7  ] 
Isaac  TheUusson  was  pregnant;   and  soon   afterwards   she 
had  twin  sons  bom,  viz.  WiUiam  TheUusson,  and  Frederick 
TheUusson. 

Upon  this  case  two  suits  were  instituted : 

The  first  arose  upon  a  bill  filed  by  the  widow  arid  children 
of  the  testator  against  the  acting  trustees  and  executors,  the 
two  sons  of  Peter  Istuic  TheUusson  bom  since  the  death  of 
the  testator,  and  the  Attorney  General,  to  have  the  tmsts 
of  the  will  declared  void,  and  the  real  estate  conveyed  to  the 
Plaintiff  Pe^er  Istmc  TheUusson,  as  heir  at  law,  and  the  per-* 
sonal  estate  divided  among  the  Plaintiffs,  according  to  the 
statute  of  Distributions. 
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The  other  eauae  was  hiflfifated  by  the  trustees,  ta  hare  the 
dirediDiB  of  the  Conrt  for  estabK^ing  the  trusts  of  the  wilL 

The  bill  prayed  the  hteessary  directions  for  Ast  purpose, 
and  that  it  liiight  be  dedared  whether  Petdr  Isaac  ThelkiMmm^ 
as  hdr  at  law  of  the  testator,  was  or  was  not  entitled  to  such 
parts  o^  particulars  of  his  real  estate,  as  were  conveyed  to 
him  after  making  has  will,  and  also  to  such  particulars  of  hia 
Mai  estates  as  were  purchased,  contracted  or  agreed  to  be 
purchased,  by  ihe  testator  after  making  his  wilU  and  to  haTe 
such  of  the  said  contracts,  as  remained  unperformed  at  his 
decease,  completed  for  the  benefit  of  his  said  heir  at  law,  and 
to  haVe  the  purchase-money  paid  out  of  the  personal  estate  of 
Ae  testator;  and  particularly,  that  it  might  be  declared,  whe« 
titer  the  heir  was  entitled  both  to  such  last-mentioned  real 
estates,  aild  also  to  the  legacies  and  bequests  in  the  will ;  and 
if  not,  then  that  he  might  be  put  to  his  election. 

The  testater  within' a  month  before  his  death  contracted  for 
die  purchase  of  real  estates  to  the  extent  of  30,000^ 

The  property,  upon  which  the  trusts  were  to  attach,  con- 
sbted  of  reat  estates  in  England^  oi  the  annual  value  of  abore 
4i600l{.,  some  real  estates  ih  the  West  Indies^  and  personal 
fMPoperty  estimated  at  above  GOOjOfXiL  Various  cakulations 
m^ere  made  as  to  the  probable  result  of  the  accumulation* 
According  td  Ae  lowest  computation,  supposing  the  survivor 
of  the  persons,  during  whose  lives  the  accumulatios  was  to 
continue,  should  live  seventy  years,  die  property  at  die  end 
<»f  that  period,  if  improved  at  compound  ^interest,  at  the 
imte  of  5  per  eerd.  would  amount  to  above  nineteen  miUioDa 
Sterling.  Otber  calculations  upon  different  daia  carried  it 
much  higher. 

The  causes  were  first  opened  in  Michaehnaa  Term,  before 
ibe  Lord  CianceOor  f  when  lus  Loi-dship  said,  the  case  was 
of  great  importance  and  a  good  deal  of  novelty;  and  he  could 
iaot  do  better  for  the  accommodation  of  die  parties,  than 
by  asking  iiie  opiiiion  of  the  two  Judges ;  which  would  be 
better  than  framing  any  case  for  a  Court  of  Law;  and  indeed, 
being  the  direction  of  the  trust,  it  seemed  more  proper  for 
duaC^urt; 
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Mr.  MamfieUy  Mr.  OroMt,  Mr.  Hargrave  (8),  Mr.  Com^         I78a 


Mr.  Hubbersiy^  and  Mr.  GreenhiU,  for  the  Widow  and   _    ''^'^ 
Children  of  the  Testator.  v. 

The  dispositions  made  by  this  will  are  without  example^  Woodj^osbu 
ttmataral  and  absurd.  The  object  is  the  accuxmilatbn  of  ^incobi's-Inn 
immense  masses  of  landed  property  in  the  hands  of  a  few  * 

individuals;  an  object  impolitic  and  pernicious.    To  effect  that         * 
purpose  the  testator  withdraws  from  enjoyment  forat  long, 
smes  of  years  a  very  considerable  portion  of  property.    Most 
attempts  to  create  perpetuities  are  made  with  a  view  to  coft* 
tinue  die  enjoyment  of  property  i^  a  long  series  of  years  in 
the  fiunilies  of  the  testators.     But  this  testator  contrives,  how 
long  it  is  possible  to  keep  any  of  his  descendants  from  the 
enjoyment  of  his  property.     No  one,  who  had  ever  breathed 
die  same  air  with  him,  could  inherit.     He  excludes  three  ge* 
Derations  from'  all  chance ;  not  from  any  dissatisfaction ;  for 
there  was  no  ground  for  it,  nor  was  he  dissatisfied  with  any 
branch  of  his  existing  progeny ;  not  in  favour  of  any  person^ 
whom  upon  a  rational  motive  he  could  prefer  to  them,  but  an 
unknown  person,  whom  at  some  future  period  it  will  be  difficult 
ibr  the  Court  to  ascertain.     From  the  direction  as  to  the  sur^ 
name  of  Tkelhusan  it  is  to  be  inferred,  that  the  descent  is  not 
to  be  confined  to  the  male  line.    Suppose  the  question  to  arise 
between  the  son  of  a  daughter  and  the  grandson  of  a  sdn  in 
the  male  line :  which  of  tiiose  persons  would  be  entitied  I 
But  the  question  is  undoubtedly,  not  whether  this  is  politic,        [  S39  ] 

but  whether  it  is  legal?  and  in  that  point  of  view  three 

questions  arise: 

1st,  Whether  tiie  testator  has  in  direct  terms  transgressed 

the  boundary  of  executory  devise,  by  making  the  hmitatioa 

depend  upon  the  lives  of  persons,  not  necessarily  to  omie  inta 

existeiice  before  his  deatii: 
Sdly,  If  die  first  point  is  against  us,  whether  according  to 

die  mase  -  aiid  spirit  of  die  rule  as  to  executory  devise  it  is 

lawfid  to  assume  die  Uves  of  a  number  of  persons  and  classea 

of 
<8)  Mr.  Hargrao^M  argument,    separately  stated^     The    argu- 

eomprebendiag  a  very  able  hisr    ment  at  large  is  published  by 

torical  account  of  the  ri9a  and    Mr.  Hargrove   in  his  Juridical 

progress  of  Executory  Devise,  is    Argnments,  voL  ii. 
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of  persons  iii  no  way  CQhi\ected  with  the  immediate  en joymenty 
for  the  mere  purpose  of  protracting  the  vesting  and  alienation; 
supposing,  the  alienation  may  be  protracted  for  tliat  time : 

Sdly^  Whether  the  enjoyment  as  well  as  the  alienation  of 
property  can  consistently  with  the  principles  of  kw  be  pre- 
vented by  the  same  means  for  the  same  periods 

The  first  is  merely  a  question  of  construction.  As  the 
design  most  evidently  is  to  abuse  the  indulgence  given  to 
testators  for  very  different  purposes,  this  testator  is  not  enr 
titled  to  any  assistance  in  the  execution  of  that  design.  The 
incidental  inconvenience  of  rendering  the  property  unalienable^ 
till  the  time  at  which  the  limitation  is  either  to  take  effect  or  to 
fail,  was  tolerated  on  account  of  the  purpose,  for  which  it  was 
used :  but  the  testator  uses  the  power  for  the  express  purpose 
of  preventing  the  alienation.  The  inconvenience  attending 
the  privilege  is  with  him  the  sole  object  of  its  exercise.  He 
says,  he  will  defraud  the  law,  if  he  can,  under  the  cover  of  its 
own  rules*  He  does  not  wish  to  continue  the  property  in  his 
family,  but  to  preclude  his  family  and  all  mankind  from  alien- 
ating, and  even  enjoying,  his  property,  during  the  longest 
possible  period.  It  was  not,  surely,  for  that  purpose,  that 
executory  devise  was  permitted?  If  the  Court  is  bound  to 
say,  that  attempt  is  lawful,  there  is  no  rule  calling  upon  the 
Court  as  a  duty,  if  he  has  executed  it  insufficiendy,  to  inter- 
fere, and  aid  him  in  making  the  disposition  more  complete. 
The  words  of  restriction  are  naturally  connected  only  with  the 
preceding  sentence.  Unless  the  Court  transposes  them»  and 
connects  them  with  the  other  parts,  the  Umitations  are  clearly 
too  remote.  The  sense  does  not  require  that  application ;  on 
the  contrary  it  will  be  embarrassed  and  obscured  by  such 
transposition.  It  is  complete,  as  it  now  stands.  Nothing  is 
wanting  to  give  it  meaning.  ♦  The  word  «  such''  in  every 
preceding  part  has  its  relative  "  as  i"  but  the  Court  is  called 
upon  to  give  it  a  second  relative.  The  rule,  ^*Ad  proximmn^ 
*'  antecedeutem  fiat  relatio,  nisi  impediatur  sentential'*  is  a  xule. 
of  grammar,  of  law,  and  of  common  sense.  That  law  implies, 
that  there'  may  be  a  reference  ,to  a  former  antecedent ;  but 
forbids  it,  unless  upon  a  necessity.  The  Court  will  not  trans- 
pose the  words  for  the  mere  purpose  of  rendering  the  meaning 
legal.    If  that  could  be  done,  the  Court  must  proceed  arbi-. 

trarily. 
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irmly,  by  applying  those  words  to  some  members  only  of  this  1798. 
•sentence;  others  not  requiring  that  application.  They  can  —  ^^"^^ 
have  no  application  to  the  two  first  members  of  the  sent^nce^  t?. 

via.  the  testator's  sons,  and  his  grandson  John.  The  whole  .Woodfobb. 
of  the  restrictiye  phrase  does  not  apply  to  the  whole  of  the 
third  member  of  the  sentence :  but  it  must  be  contended,  that 
it  ought  to  be  apphed  to  some  of  it.  The  latter  branch  of 
the  restriction,  ^^  or  bom  within  due  time  afterwards,^'  is  utterly 
inapplicable  to  the  sons  Peter  Isaac  Theliusson  now  has. 
Your  Lordship  therefore  must  apply  these  words  to  such 
other .  sons,  as  he  may  hereafter  have ;  dividing  in  the  middle^ 
and  transposing,  the  sentence.  Such  a  construction  never  was 
put  upon  any  will,  even  for  the  most  rational  purpose.  The 
word  '^  such''  is  the  only  pretence  for  the  apphcation  of  the 
word  '*  as :''  but  the  former  word  must  be  removed  from  its 
proper  place,  in  order  to  exclude  the  sons  Peter  Isaac  Thel- 
iusson now  has,  and  prefixed  to  those  sons,  be  imy  have 
afterwards*  There  is  less  difficulty  in  this  operation  as  to  the 
other  members  of  the  sentence ;  viz.  such  issue  as  the  graiid-r 
wQsa.John  may  have,  such  isQue  as  any  other  sons  oi  Peter 
Isaac  Theliusson  may  have,  and  such  son3  as  George  Wood^ 
ford  Theliusson  and  Charles  Theliusson  may  have :  but  it  is 
pecessary  in  the  fifth  to  introduce  the  quaUfying  words,  not 
pt  the  end,  but  in  the  middle  of  the  sentence ;  for  it  is  the 
word  "  issue"  that  requires  the  guard.  The  Court  therefore 
can  proceed  by  no  iinifprm  rule  in  the  application  of  the  re- 
strictive words;  but  must  apply  them  arbitrarily,  according 
to  the  exigency  of  the  wiU^  as  the  testator  ought  to  have 
applied  them,  to  majce  his  intention  legal.  That  the  Court 
is  neither  bound  nor  authorised  to  do.  If  the  case  was  much 
more  simple,  they  could  not  be  30  applied  withput  evi^^pt 
necessity. 

Next,  as  to  the  meaning  of  the  words  ^^  bom  within  due 
*'  time  afterwards" ;  as  used  in  this  will  they  are  absitrd. 
Where  a  man  *  is  bequeathing  to  his  own  family,  those  words  [  ^  9^1  ] 
can  only  mean  posthumous  children,  with  a  view  to  legitimacy : 
l^ut,  where  they  are  referred  to  a  stranger,  it  is  difficult/to 
^oqceive,  inwhat  sense  they  can  be  meant;  for  the  legitimacy 
of  one  man's  child  does  not  depend  upon  its  being  bom .  in 
dpe  time  after  the  death  of  another  person.    He  may  have 

thought 
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1798.         thought  twenty-one  years  the  due  time.     It   must  appear 

_-    ^^^^^  dearly,  that  he  meant  children  m  the  womb*     That  intea- 

y^  tion  cannot  be  inferred^  merely  because  the  other  would  be 

•Woodford,    illegal.    The  common  point  upon  the  words  *^  dying  mthout 

"  issue**  illustrates  this.  If  this  species  of  argument  can  be 
allowed,  that  point  could  never  arise;  it  would  be  said,  the 
testator  could  not  mean  a  general  failure,  but  that  he  intended 
only  to  do  what  the  law  allows.  Suppose,  he  meant  nodni^ 
more  than  the  children  in  the  womb :  can  a  testator  aswrme 
such  lives  for  the  purpose  of  carrying  on  a  trust  of  accumu- 
lation of  this  nature?  Children  not  actually  bom  are  for 
many  purposes  considered  as  persons  in  existence.  Wherever 
it  is  for  their  own  benefit,  they  are  so  considered.  That, 
however,  was  not  always  the  rule.  Till  the  Statute  of 
WilL  III  (9),  a  child  en  ventre  sa  mere  was-  not  held  in 
existence,  so  as  to  be  capable  of  taking  a  contingent  re* 
mainder.  But  there  is  no  case  in  which  such  child  has  been 
considered  in  existence,  where  it  is  no  benefit  to  him  to  be 
80  considered.    The  rule  has  never  gone  farther. 

Wallis  V.  Hodsouy  ZAtk.  114.  Bam.  Ch.  Rep.  272^  shews 
the  mode,  in  which  that  distinction  found  its  way  into  oar 
Courts.  The  report  in  Bamardistan  is  much  the  best,  -and 
tidlies  with  Mr.  Forester's  manuscript  note.  The  question  was^ 
whether  a  child  bom  after  the  death  of  a  brother>  who  died 
intestate,  was  entitled  to  a  share,  luider  the  Statute  1  James  II, 
c.  17,  «.  7.  JL/ord  Hardwicke  decided  in  favour  of  the  posthu- 
mous child,  and  goes  fully  into  this  question ;  adopting  the 
rule  of  the  Civil  Law,  that  a  child  en  ventre  sa  mere  is  to  be 
considered  as  in  existence  for  its  benefit ;  though  not,  where 
it  may  be  to  its  prejudice,  or  to  the  benefit  of  another  person. 
Lord  Hardwicke  followed  that  up  in  Millar  v.  Turner,  and 
Burnet  v.  Mann,  1  Ves.  85,  156.  The  same  idea  appears  in 
Beale  v.  Beale,  Northey  v.  Strange y  and  Burdei  y.Hopegaod, 
1  P.  Wms.  S44,  840,  486.  Some  of  these  -cases  do  not  depend 
[  ^249  ]      upon  the  law  of  the  Ecclesiastical^ Court;  and  in  Beak  r« 

Beale  the  reason  is  stated,  that  Equity  should  consider  suck 
dbild,  in  order  to  its  being  provided  for  ?  Those  words  are 
in  aU  the  editions  printed  in  italics ;  which  shews  the  groundi' 
up<m  which  it  was  determined. 

(0)  10  &  11  Will.  Ill,  c.  16. 


CASES  IN  chancery: 

1b  JDoi  v.darie,  2.H. Btaek.  899,  Mr.  Justiet  SUkr  ukjw,         ram. 
tiie  doetrine  is  weU  munmed  op  in  Waikm^s  Treatise  tmm  »    ^"^"^^     ^ 
DeeeemU  to  Ae  extent,  I  have  stated.    That  caseis  a  stroog  ^ 

authonty  in  fayour  of  the  distincticm.  There  is  po  inRtance^  Wooavoka* 
where  it  has  been  applied  to  prolong  the  period,  ^  which  the 
iiniitation  is  to  vest.  Here  certainly  it  is  not  fbr  the  benefit  ef 
&e  anbom4:hildren  to  be  considered  in  existence.  It  wonld 
be  to  their  prejudice ;  for  upon  that  principle  they  are  pr^ 
duded  from  the  enjoyment  of  this  propeity.  They  wouU 
have  a  chance  of  succeeding,  if  they  are  not  consideped  lA 
jMristence ;  for  diey  might  answer  the  description  of  ^Ideift 
male  lineal  descendant  at  the  expiration  of  all  the  otksr 
lives. 

Second  General  Qaes^jon.-^  Executory  devisea  were  first 
permitted  for  purposes  of  general  convenience,  subservient  to 
fiunily  arrangements,  which  it  may  h^  very,  fitting  to  mafce^ 
but  which  could  not  be  made  in  strict  conformity  to  the  rules 
of  law*    They  were  an  indulgence,  granted  to  men  in  their 
last  wills.    The  cases  therefore  are  cases .  of  deviation  from 
the  strict  rules  o£  law,  of  privilege  coi^erred  upon  testaten^ 
not  eluridgment  of  any  rights,  which  men  antecedently  en- 
joyed.    They  did  not  limit  the  dispositions,  that  men  nught 
previously  have  made ;  but  they  permit  them  to  make  -dispo- 
sitions, they  could  not  antecedently  have  made.    The  indul- 
gence cannot  therefore  be  extended  any  further  than  k  is 
given.     It  has  never  been  extended  certainly  to  the  length 
now  claimed.    Bat  it  will  be  said,   phrases  and  vexjuresslons 
are  to  be  found  warranting  the  whole  length  .of  this  disposi- 
tion.    They  must  be  considered  witib  referenoe  to  the  cases^ 
in  which  Aey  are  found,  and  the  use,  ^that  had  been  made  mi 
the  existing  U^es.     Certainly  it  has  been  said  over  and  pvier 
again,  that  the.  period  for  an  executory  devise  is  a  life  or 
lives  in  being  and  twenty-one  years  afterwards,  and  a  few 
months,  to  allow  for  the  birth  of  a  posthumous  child;  and 
that  in  effect  the  vesting  is  restrained  only  during  tiie  life  of 
the  soryivor*     Upon  reference  to  the  decrees  and  the  limita«> 
tiods  m  those  eases  it  is  evident,  the  Judges  in  using  suoh 
expressions  isever  had  such  a  case  as  this  in  their  contem- 
plation.   The  design  of  tying  up  property  and  rendering  it 

unslienable 


S4S 


CASES  IN  CHANCERY. 


me. 


Thbllussou 
woobfqro. 


^tiiuilieiiable  never  was  favoured  in  this  Country.    It  was  in- 
dulged to  enable  men  to  make  dispositions^  which  the  exigency 
of  the  family  might  require,  notwithstanding  the  tendency  to 
make  the  property  unalienable.     In  PelU  v. Brawn {I0)f  the 
(Contingency  must  necessarily  have  happened  in  a  single  life 
in  being ;  and  the  property  was  not  kept  from  enjoyment  in 
Ihe  mean  time :  it  belonged  in  the  interval  to  the  first  devisee. 
The  Court  was  with  difficulty  persuaded  to  go  any  farther. 
In  Snow  V.  Cutler ,  determined  in  the  reign  of  Charles  11,  the 
Court  was  equally  divided  upon  the  question  of  allowing  four- 
teen years  beyond  a  life  in  being :  but  as  to  a  life  in  being 
they  were  agreed.    The  period,  at  which  it  received  its  pre- 
sent extent,  was  towards    the  latter  end  of  that  reign  in 
Taylor  v.  Bydali,  referred  to  in  the  certificate  in  Stephens  v. 
Stephens^  For.  232.    That  is  the  utmost  latitude,  to  which  it 
<bas  ever  been  carried ;  for  it  is  no  extension  of  that  to  allow 
.time  for  th^  birth  of  a  posthumous  child,  upon  the  rule,  thai 
;«ucb  child  is  to  be  considered  bom  for  any  purpose  for  its 
•pwn  benefit.    So  averse  were  the  Courts  from  the  extension 
rof  the  period,  that  the  doctrine  of  that  case  was  not  ultimately 
.settled  till  1736f     Not  long  afterwards  the  question  occurred 
•in  the  Court  of  Chancery,  upon  a  shifting  use  suspended  .till 
:a  year  after  the  expiration  of  two  lives  in  being,  in  Lloyd y. 
^Cafew.    The  Court  of  Chancery  held  it  void :  but  that  decree 
•was  reversed .  by  the  House  of  Lords.    In  The  Duke  of  Nor- 
'JqWs  Case  it  was  questioned,  whether  a  term  for  years  could 
be  limited  so  that  upon  the  death  of  one  person  without  issue 
4>f  his  body  during  a  life  in  being  it  should  go  over  to  another. 
•Lord  JVoMn^Aatit  considered  that  a  contingency,  that  must  be 
jdetermined  within  a  life  in  being.    The  difference  of  opinion 
upon  that  case  shews,  with  what  reluctance  tha  Judges  gave 
way  to  any  extensbn  of  the  original  rule  in  Pells  v.  Broum. 
in  Scattergood  v.  Eclge  the  matter  was  much  debated.    All 
agreed,  that,  if  it  was  within  the  compass  of  a  life  in  being,  it 
was  good:  so  it  was  stated  by  the  Chief  Justice  and  Mr.  Jus- 
tice Powell:  but  they  doubted  much,  whether  it. could  go  any 
farther.    There  is  only  one  case  of  antiquity,  in  which  the 
consideration  occurred  as  to  more  Uves  than  one  co-existing. 
That  was  Goring  v.  Bickerstcfffe,  upon  a  term  for  years ;  in 

which 
(10)  For  the  refsrenciBS  sea  Mr.  Harffrave's  argument. 


CASES  IN  CHANCERY.  S44 

case  the  phrase  was  first  used,  that  all  the  edniHes         179B. 
were    burning    at   the    same  time ;   which  is   attributed  to    »r„  JrjClguij 
Mr.  Justice  Ttoisden:  but  that  was  said  with  reference  to  the  t?. 

case  before  the  Court;  which  was  a  case  of  two  lives  only.    Woodfoed. 
To  such  a  limitation  there  can  be  no  reasonable  objection; 
for  it  is  by  analogy  to  .the  rules  of  the  common  law;  which  Is 
noticed  as  the  groimd  of  executory  devise  by  Lord  Kenyon  in 
Long  V.  BlackcM.    By  that  analogy  the  property  may  be  made 
unalienable  for  the  same  period  and  by  the  same  means :  but 
does  the  analogy  warrant  taking  lives,  who  are  not  all  con- 
nected with  the  enjojrmenty  for  the  purpose  of  keeping  it 
unalienable  ?    In  every  case  the  life  has  been  that  of  a  person 
in  some  degree  connected  in  interest  with   the  Umitations. 
The  case,  in  which  the  life  was  most  remote*  from  any  interest 
of  his  own  in  the  estate,  has  been  a  devise  in  fee  to  the  son 
o{  A.fjaX  twenty-one,  and  if  he  should  die  before  twenty-one, 
then  to  the  heir  of  the  body  oi  A.^  that  should  attain  that 
age.     That  was  the  case  of  Taylor  v.  BydaU.    The  life  of 
the  husband  of  the  devisor's  sister  was  naturally  taken  as 
subsidiary  to  the  direct  object  in  view.     The  devisor  did  not 
mean  to  give  the  estate  to  the  husband  of  his  sister :  he  did 
meai^  to  give  it  to  their  issue :  but  he^^did  not  mean  it  to  vesl^ 
unless  that  issue  should  attain  twenty-one.     The  life  of  his 
flster*s  husband  was  therefore  prqperly  assumed  to  ascertain 
the  person.    That  was  not  taking  Hves  of  absolute  strangers 
to  the  estate  for  the  bare  purpose  of  preventing  ahenation. 
If  diis  is  allowed,  any  class  of  men  might  be  taken  for  that 
purpose ;  provided  the  description  was  such  as  to  afford  a 
sufficient  degree  of  certainty :  for  instance,  all  the  members 
of  both  Houses  of  Parliament ;  all  the  members  of  both  Uni-^ 
versities;  and  much  more  numerous  bodies:   I  am  now  sup- 
ponng,  the  object  is  merely  to  prevent  alienation ;  and  that 
during  the  time  the  estate  would  be  enjoyed  by  the  heir  or 
by  somebody.     The  Court  would  say,  that  wasf  a  fraud  upon 
the  rule ;  that  it  was  not  the  purpose,  for  which  the  rule  was 
introduced.    All  the  shifts,  men  have  resorted  to,  in  order  to 
prevent  estates  in  tail  from  being  barred  by  recovery,  have 
been  opposed.     Upon  the  same  principle,  upon  which  the 
attempts  in  Humberston  v.  Humberston^  1  P.  Wms.  332,  and 
|n  The  Duke  of  Marlboroug/ts  Case,  were  resisted,  the  Court 
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viQ  interfere  in  this  iRfstmce,  where  die  pure  purpose  k  to 
render  the  property  unaUenable. 

Third  General  QMCgtkm.'-^^'Execatorj  devise  is  merely  « 
nKMle  of  entailing  property.    It  has  the  same  effect  of  reB- 
dering  property  *  unalienable  for  a  oertain  period.     Bat  an 
entul  precluding  enjoyment  is  whoUy  unknown.     No  sadi 
entail  has  hitherto  been  made  by  any  disposition,  that  can 
take  •effect  according  to  the  rules  of  the  Common  Law.     Exe- 
cutory devise  is  adopted  by  analogy  to  those  rules;  and  tes- 
tators are  permitted  to  tie  up  property  during  the  same  pe- 
riod, during  which  it  may  be  done  by  a  regular  entail  under 
a  common  law  conveyance.     Poeventing  enjoyment  is  a.  mudi 
stronger  exercise  of  dominfen  than   the  preventing  aliena- 
turn.    It  does  not  follow,  that  you  can  prevent  enjoymMit, 
because  you  can  direct  the  course  of  it;  or  that  y§ia  earn 
prevent  it  for  the  same  period  that  you  can  regulate  it;     Ne 
law  of  any  country  has  made  any  statutary,  positive,  provision 
against  it :  whereas  the  law  of  almost  every  country  contains 
provisions  against  the  much  less  inconvenience  supposed  to 
iresult  from  6ntaiL    That  proves  the  argum^it.     In  the  Rommrn 
Jjslw  at  first  anything  ia.the  nature  of  entail  was  altogether 
unknown.     It  was.  introduced  under  the  colour  of  ^fidei  eca^ 
missa,  first,  to  defiraud  tt^  rule,  and  give  to.  persona,  inca-* 
pable  of  taking  property,  by  a  bequest  to  a  person  capable, 
ei\joining  him  to  deliver  it  to  the  incapable  person.    It  was 
afterwards  converted  to  another  use^  the  same  that  entafl 
answers  in  this  country;  via.  to  continue  property  in  «  sue- 
cession  of  persons,  whom  the  testator  should  previously  point 
put.    Alienation  was  prevented,  but  not  enjoyment.     Even 
f;his  was  found  so  inconvenient^  that  several  laws  were  made 
to  prevent,  thus  entailing  and  rendering  unalienable  the  whole 
of  the  property^  entitlipg  the  first  taker  to  retain  te  himself 
a  certain  portion;  the  txust  being  goojd,  for  instance,  with 
regard  only  to  three-fou|:ths ;  and  the  trustee  being  entitled 
to  retain  one-fourth,    In.  mpst  countries  the  rule  of  the  Civil 
X«aw  has  been  adopted ;  and  perpetual  entails  have  be^  per- 
mitted,   until  positive  statutes    hav^  interfered   to  effect  |i 
boundairy  to  them.    In  almost  every  country  there  is  such  e 
boundary.    By  the  old  law  of  France  there  could  be  no  entail 
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b^ond  tw6  degrees. '  In  the  hands  of  the  third  taker  the 
propdrty  became  free  firbm  every  restraint  and  alienable.  It 
is  evident,  it  cannot  be  supposed,  the  jurisdiction  of  those 
countries  permitted  indefinitely  property  to  be  tied  up  firom 
enjoyment:  else  youir  Lordship  would  find  laws  restraining 
that,  by  much  th^  greater  inconvenience.  By  the  law  of 
ScoUaml  perpetuity  of  entail  is  penmtted  under  certain  ^giip 
lations  prescribed  by  positive  statute.  If  it  is  to  be  com^ 
tended^  that  trust  of  accumulation  is  co-extensive  with  such 
pensioii  of  idiehation,  it  must  be  argued,  that  by  the  law  ^qf 
ScoHamd  a  perpetual  trust  of  accumulatioa  must  be  tolerated; 
for  so  long,  no  doubt,  you  may  render  land  unalienable  there  $ 
provided  the  persons  exist.  Our  Courts  certainly  never  es&t 
pressed  any  apprehension  of  danger,  except  that  executoary 
deviae  tended  to  render  property  unalienable.  Would,  they 
have  gone  this  length,  if  they,  had  been  told,  that  so  long  as 
they  restrained  aUenatioh  they  restrained  enjojrment  ?  Would 
Lord  NoUingham  have  said,  there  was  no  inconveidence  in 
dib;  professing,  that  the  Courts  ought  to  stop,  wherever  there 
was  inconvenience  ?  There  may  be  a  di£ference  of  opinion 
upon  the  former  inconvenience :  there  can  be  none  upon  die 
latter.  If  all  the  lands  of  England  were  to  remain  unalienable 
in  die  hands  of  the  present  possessors,  perhaps  it  might  be* 
said,  no  sensible  inconvenience  would  arise  ^  but  if  the  rents 
of  aD  the  lands  in  England  were  for  ten  years  put  out  of 
enjoyment,  or  directed  to  some  particular  purpose,  the  whole 
economy  of  society  would  be  deranged.  Compare  diis  trust 
with  the  laws  of  this  country  respecting  Mortmain ;  always 
remembering,  that  in  those  dispositions  the  profits  are  spent, 
and  the  public  have  the  benefit  of  it. 

It  is  impossible  to  assert,  that  trusts  of  accumulation  are 
altogether  new,  and  unknown  to  the  Courts  of  Justice,  ctt 
whoUy  without  thfeir  sanction.  In  cases  of  infimcy  a  very 
aaall  portion  of  the  income  can  be  employed  during  the 
aunority:  the  rest  must  be  unapplied.  A  direction  to  lay 
it  out  in  land  does  not  carry  it  to  any  other  than  the  natural 
chiinBeL  There  have  been  instances  for  a  longer  time;  viz. 
a  life  in  being:  but  that  it  has  ever  gone  to  the  extent  now 
attempted,  wiU '  not  be  asserted.  If  this  was  supposed  to  'be 
allowable,  no  person  was  more  likely  to  have  done  it  than 
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179A.         the  celebrated  Mr.  Hopkins  ( 1 1  )•    Lord  Hardwicke  isays,  the 

-.     ^"^""^  testator  could  not  frame  a  will  so  that  no  one  should  take 

Thbllussok 

.9,  his  estate;  if  he  could,  he  would  have  done  so.    That  was 

Woodford,    not  thought  practicable  at  that  time.    The  attention  of  the 

Court  having  never  been  strongly  called  to  trust  of  accumu' 
lation,  it  is  as  open  to  the  Court  at  this  day  to  fix  the  boun- 
'dary,  as  it  was  formerly.  At  that  time  an  argument  was 
drawn  as  to  restraint  of  alienation  from  the  inconvenience. 
In  this  case  the  inconvenience  is  much  stronger.  Entail 
*"  '  '  ^  only  keeps  the  fee  of  the  land  unalienable^  leaving  the  ex- 
I  •247  ]  penditure  of  the  produce  free  to  flow  through  •all  the  chan- 
nels, in  which  it  would  circulate.  This  project  disturbs  the 
ii4iole  economy  of  society  by  confining  the  disposition  of 
income  to  one  appUcation,  and  amassing  an  overgrown  pro- 
perty. By  the  execution  of  this  plan  only  a  revenue  equal 
to  the  civil .  list  of  this  country  may  by  no  very  remote 
possibihty  be  centered  in  one  individual  with  the  absolute 
command  over  the  capital.  I  need  not  refer  to  a  very  remote 
period  of  history  to  shew,  how  dangerous  a  tendency  that  may 
have.  If  it  be  matter  for  the  legislature,  it  is  just  as  compe- 
tent to  the  Courts  of  Justice  to  fix  the  boundary  of  executory 
devise.  If  the  disposition  was  strictly  according  to  the  rules 
of  law,  then  only  the  legislature  could  interfere  on  the  ground 
of  inconvenience :  but  this  testator  says,  by  this  irregular  and 
permitted  mode  it  is  competent  to  him  to  tie  up  property  to 
this  extent  It  must  be  shewn,  that  the  Courts  have  given 
sanction  to  limitations  of  this  kind.  I  am  not  calling  for  a  new 
limitation  of  a  power  antecedently  enjoyed :  but  I  call  upon 
the  Court  to  stop;  alledging,  that  this  latitude  has  never 
existed.  Some  precise  case  ought  to  be  shewn,  in  which  it 
has  prevailed.  It  is  not  necessary  to  point  out  the  prefdse 
limits.  It  is  enough  to  say,  this  exceeds  the  utmost  Hmits, 
within  which  it  ought  to  be  permitted.  Your  Lordship  will 
prevent  the  rule  of  law  from  being  perverted  to  a  purpose, 
not  only  foreign,  but  directly  opposite^  to  the  purpose,  for 
which  it  was  established. 

Favor  and  disfavor  are  a  ground  frequently  adopted  in  this 

Court: 
(11)  See  Hopkins  y.  Hopkins,    268.    Mr.  Butlerh    pole,    iSl« 
1  Vem.  268.  For.  44.  1  Atk.  681.     Ch.  Ut.  271  ^  6. 
Ante,  Vol.  II,  Appendix.   1  Ves. 
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Court:  as  in  the  instances  of  creditors  and  provisions^  for 
children*  Upon  that  ground  an  eldest  daughter,  and  even  ail' 
eldest  son,  has  heen  considered  as  a  younger  child  for  the 
purpose  of  giving  effect  to  that  provision,  which  the  father 
int^ided  for  all  his  children.  There  can  hardly  be  a  greats 
stretch.  In  Lord  Teynham  v.  Webby  2  Ves.  210,  Lord  Hard- 
wiete  distinctly  states  the  ground.  It  is  not  appUcable  to  any 
other  case  than  that  of  parent  and  child;  Hall  v.  Hewer, 
Amb.  S03.  If  any  opportunity  could  be  found  of  applying  the 
doctrine  of  Cy  pres  to  this  will,  it  is  not  entitled  to  that  favor, 
which  the  Court  is  in  the  habit  of  administering  to  dispositions 
more  natural  and  meritorious. 


1V98< 
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Mr.  Hargrav^* 
In  former  times  the  Judges  had  to  contend  against  schemes 
to  extend  entails  beyond  the  usual  time  for  suffering  common 
recoveries.     Perpetuity  of  entail  assumed  various  ♦forms  for.     [  •SiS  ] 
that  purpose.    In  the  reigns  ot  Elizabeth  QSid  James  \*  the 
form  was  a  proviso,  that  in  case  of  any  attempt  to  bar  entail  by  * 
recovery  or  otherwise  the  estate  should  cease ;  and  how  much 
exertion  was  required  to  suppress  this  mode  of  defirauding  the 
law  of  common  recoveries  appears  in  Lord  Cokeys  report  of  ihe 
three  great  cases  of  Corbet  ( 12),  MUdmay  ( 13),  and  Porting" 
Ion  (14).     Another  form  assumed  was  executory  devise,  from 
its  nature  not  within  the  reach  of  either  fine  or  recovery;  and 
to  prescribe  a  boundary  to  which,  and  to  foil  the  attempts  to 
exceed  that  boundary,  the  Courts  have  been  almost  continually 
resorted  to  for  about  two  centuries.    Another  form  was  exe«; 
cotory  trust,  directing  estates  for  life  to  unborn  children  to> 
be  so  Constituted  as  to  make  them  tenants  for  life,  and  to  let 
in  the  issue  to  take  as  purchasers.     That  attempt  was  crushed 
hy  TjotA  Cotpper  in  Humberston  y.  Humberston  {15)*  Another 
contrivance  was  by  a  power  of  revocation,  tO'  be  exercised, 
upon  the  birth  of  each  tenant  in  taU,  and  to  substitute  strict 
settlement.     That  was  defeated  by  Lord  Northington  in  The 
Duke  of  Marlborough's  Case  (16).    These  were  only  attempts. 
to  create  perpetuity  of  entaiL 


(12)  1  Co.  84. 

(13)  6Cb.40. 
(L4)  10  Co.  35. 
(15)  1  P.  Will.  332. 


(10)  Spencer  v.  The  Duke  of 
Marlborough,  5  Bro.  P.  C.  592. 
Bradley  v.Peixoto,  BLDte^Vol.  Ill, 
324,  and  the  note,  326. 
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17M«  In  thii  case  tbe  most  extravagant  accumulation  is  combined 


,-_  vnth  excessive  entail*    The  trusts  are  not  meidr  in  breach  o£ 

y^  tlie  duty  arid  the  professions  of  the  testatoiTi  as  father  of  a 

WoaDFOiriK    fiuaulyj  not  merely  vicious  in  a  moral  sense,  but  injorious  po« 

Ikicaliy,  Trusts  constituted  for  such  a  purpose  of  accumu- 
lation are  at  least  of  a  tendency  very  dangerous  to  the  public 
interest.  The  odiousness  of  the  trusts  may  have  great  effect* 
In  respect  of  that  it  may  be  justifiable  in  the  Court  to  under- 
stand  the  restrictive  words  largely ;  and  the  Court  may  feel  it 
their  duty  to  endeavour  to  disappoint  trusts  of  such  a  nature. 
It  cannot  however  be  contended^  that  the  mere  odiousness  of 
the  trusts  will  suffice  to  invalidate  them.  The  Roman  Querela 
testamenti  inofficiosi  prevailed  as  the  settled  law  in  the  time 
of  Justinian,  and  long  before;  and  the  testamentary  power 
became  circumscribed  in  like  manner  in  some  countries  of 
modem  Europe.  It  was  so  in  some  provinces  of  Fratwe.  But 
<mr  law  agrees  with,  the  Twelve  Tables ;  in  which  according 
to  the  extract  in  JustiniaiCs  Digest  the  language  was  *^  Uti 
"  legassit  swb  rei  iiafas  esto.''  The  proper  subject  of  inquiry 
[  ^S49  ]       ^Is,  whether  the  trusts  militate  with  any  prindplei  rule,  or 

policy,  of  the  Law  oiMngland;  or  whether  they  are  of  such, 
a  nature  as  to  be  linfit  for  execution  by  an  English  Court 
oi  Equity,  or  otherwise  not  to  be  executed.  The  prejudice,^ 
that  this  will  cannot  be  got  over,  has  been  much  assisted 
by  the  late  c^tificate  of  the  Court  of  King's  Bench  in  Long 
y.Black4dl{l7). 

First,  I  accuse  the  trusts  of  this  will  of  infHnging  upon 
the  rule  introduced  into  our  law  to  circumscribe  executory 
devises: 

Secondly,  cX  being  so  grossly  ui^ineritorious,  inecmvenient, 
against  public  good,  and  iinproper,  exclusive  of  the  objections 
from  the  limitiB  prescribed  to  executory  devise,  as  to  justifyj  or 
rather  to  require,  condemnatioh : 

Thirdly,  of  being  so  vague,  indefinite,  obscure,  and  uneer* 
tain,  that  they  ought  to  be  rejected  as  unintelligible  and 
impracticable* 

First  General  Head. — Executory  devises  have  chiefly  sprung 
up  since  the  statute  of  Uses  (18),  and  the  statute  of  Wills  (19)* 

Some 

(17)  7  term  Rep,  B.  R.  100;  (19)  32  Hen.  VIII.  c.  !•  M 
ante,  VoL  III,  486.  flira.  VIII.  c,  6. 

(18)  27  flea.  VIII.  c.  10. 
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Sotte  j^Smpse  lioweYer  dicre  is  of  eiecutory  deviee  in  mtich  itmh 
earlier  times;  and  it  is  possible,  that  under  tbe  custom  of 
devising  hndsy  as  it  prevailed  in  Lomdmi  and  other  places, 
something  of  the  kind  might  have  been  occasionally  at  least  W^oopokk 
attempted.  According  it  has  been  asserted  by  Judges  of 
high  authority,  that  executory  devises  determining  the  fee  m 
one  person  upcm  a  contingency,  and  raising  up  a  fee  in  anoth^ 
have  always  in  some  respect  prevailed.  This  assertion,  which 
came  fixmi  the  Bench  in  Pellg  v.  Brawn,  as  appears  by  Crokdn 
Report,  might  be  true  in  a  small  degree  under  the  power  of 
devising  by  custom.  In  favour  of  the  assertion,  understood 
with  the  restriction,  the  Year  Books  furnish  some  little  evi« 
dence.  Gawdch^'s  Casey  49  E^w.  in,yb*  16,  seems  to  be  of 
dmt  description :  the  fee  till  the  sale  descending  to  the  heirt 
>hat  afterwards  pasnng  to  the  vendee*  The  case  put  in  the 
Yeafir  Bode,  11  Heft*  YI,  fa.  13^  b.  of  a  devise  of  lands  in 
Lomdtm  under  the  custom,  that  the  executors  should  sell  to  pay 
debts,  and  the  case  put  in  the  same  Year  Book,  of  a  devise 
widor  the  power  of  devising  by  custom  to  issue  en  Detdre  «s 
Wiere,  are  also  instances.  But  even  the  industry  of  Lord 
Cake^n  time  was  not  sufficient  to  gUan  more  than  these  few 
samples  of  executory  devise  of  lands  ^previous,  to  the  reign  of  [  ^250  ] 
jKnk  Tin.;  and  it  may  be  doubted,  whether  these  precedents 
alone  should  be  deemed  sufficient  to  prove  tbe  law,  even  as  to 
die  power  of  devising  by  custom.  Certainly  also  the  undoubted 
rule  of  the  common  law  against  creating  a  freehold  defvtmta^ 
staled  in  BammcVs  Case,  6  Ca.  ^.  6.,  whidi  is  ingeniously 
accoimted  for  in  the  introduction  to  a  manuscript  Treatise 
apoB  Remainders  by  Lord  Chief  Baron  Gilbert,  in  my  posses* 
mi,  made  it  impossible  to  create  such  executory  interests  in 
the  freehold  and  inheritance  of  lands  by  grant  or  any  common 
law  eonv^ance;  and  so  Lord  Caie  observes  in  Matihew. 
Matming^s  Case,  8  Co.  95. 

First,  as  to  the  inheritance ;  For  many  years  after  the  be- 
gimning  of  the  sixteenth  century  executive  devises  of  die  inhe- 
ritanoe  were  litde  known  and  aa  little  sanctioned^  According 
to  the  case  of  The  Prior  and  Canvent  of  SaifU  Bartholomem 
West  Smitlffield,  By.  33.  a.  pi.  IS,  the  Judges  Fitxherbert 
ssidSaUwin  held  it  not  allowable  to  limit  a  fee  upon  a  fee. 
In  that  case  indeed  the  contingency  for  raising  the  fa^ondary 

fee 
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fee  might  have  happened  at  any  tiinei  however  distant:  but 
Ghief  Justice  Faughan  in  his  report  of  Gardner  v.  Sheldoui 
271,  infers  from  the  former  case,  that  the  clear  opinion  of 
those  Judges,  whom  he  styles  the  greatest  lawyers  of  the  age, 
was  against  executory  devise  as  a  thing  unknown  to  our  law. 
However,  it  may  be  inferred  from  Dy*  124.  a.  pL  38,  that 
executory  devises  of  the  inheritance  became  in  some  degree 
Goimtenanced  in  the  reign  of  Philip  %  Mary ;  for  such  a  de- 
vise upon  the  contingency  of  the  death  of  the  testator*s  son 
under  the  age  of  twenty-four  was  held  not  to  prevent  the  de- 
scent to  him,  in  respect  that  he  had  attained  that  age;  which 
rather  imphes,  that,  if  he  had  not  lived  to  attain  it,  the  devise 
might  have  operated.  That  inheritance  should  thus  begin  to 
be  subject  to  executory  devise  may  be  accounted  for  from  the 
progress  of  uses  and  trusts  after  the  Statute  of  Uses  and  from 
the  effect  produced  by  the  Statute  of  Wills.  Springing  uses 
of  the  inheritance  and  freehold  furnished  a  precedent  for  like 
executory  estates  in  the  form  of  executory  devise ;  and  the 
construction  of  the  power  of  devising  under  the  statute  afford- 
ing the  Judges  an  opportunity  of  exercising  a  discretion  in 
&vour  of  executory  devise  accordingly.  A  farther  counte- 
nance of  executory  devise  of  inheritance  early  in  the  reign 
of  Etixabeth  may  be  inferred  from  BouUon's  Case,  cited  2  Ralm 
Rep.  217,  and  Palm.  *  132.  RoU  however  observes,  that 
there  is  a  difference  in  the  reports  of  that  case ;  and  at  all 
events  it  was  no  more  than  an  extra-judicial  opinion.  During 
the  remainder  of  that  reign  executory  devises  of  the  inherit- 
ance gained  some  farther  ground :  Hinde  v.  Lyon,  2  LeoH.  11; 
8  Leon.  64*  \  70#  Fuhnerston  v.  Steward,  stated  Palm.  135 ; 
Cro.  Jac.  592.  WeUock  v.  Hammond,  Cro.  Elix.  204:  but 
in  the  first  of  these  cases  the  contingency  depended  upon  a 
single  life :  in  the  second  it  was  almost  immediate ;  and  in  die 
third  it  was  confined  to  two  years.  That  Lord  Coke  con- 
curred in  sanctioning  such  executory  devises  appears  from 
Matthew  Manning^s  Case ;  for  though  that  was  an  executory 
devise  of  a  term  for  years>  Lord  Coke  argued  in  support  of 
the  limitation  over  of  the  term  afler  an  estate  for  life  from  the 
validity  of  an  executory  devise  of  a  fee.  A  few  years  after- 
wards came  Pelis  v.  Brown;  reported  fully  Cro.  Jac.  590^ 
Pahn.  131.     1  Bol.  Rep,  216j  and  shortly  Godb.  282>  and 
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Dy.  S5i.  a.   in  the  margin,  edit.  1688.    This  case  tras:  ad-         ITM. 
judged  in  the  Court  of  King's  Bench  soon  after  Lord  Co^^'s  rvj^^^^^^Q^ 
removaL    It  was  a  devise  to  the  younger  son  of  the  derisor  i,. 

and  his  heirs  for  ever;  and  if  he  should  die  without  issue,  Woodfo»d. 
living  his  elder  brother^  then  to  him  and  his  heirs*  It  was 
adjudged  a  good  executory  devise  by  all  the  Judges  of  die 
Court  of  King's  Bench;  and  all  of  them  except  Doderidge 
held,  that  it  could  not  be  barred  by  common  recovery.  Dode^ 
ridge  appears  to  have  been  in  some  manner  influenced  by  the 
apprehension  of  having  perpetuity  revived  imder  the  shelter 
of  executory  devise.  This  case  is  generally  looked  to  as  the 
Pole-etar,  or,  to  use  the  expresaon  of  Liord  Kenyan,  in  Porter 
^.  Bradley f  3  Term  Rep.  B.R.  143,  is  deemed  the  foundation 
and,,  as  it  were,  the  Magna  Charta  of  this  branch  of  our  law. 
I  do  not  iiowever  feel  it  as  furnishing  very  much  of  the  code 
of  executory  devise.  It  is  certainly  silent  as  to  executory 
devises  of  chattels ;  and  it  goes  but  a  little  way  towards  ascer- 
taining the  boundary. of  executive  Revises  of  the  inheritance* 
However,  it  may  be  properly  said  to  have  fixed,  that  in  re- 
spect to  the  executory  devisee's  having  only  a  possibility  his 
interest  is  not  within  the  recompence  of  a  common  recovery, 
.and  therefore  is  not  within  the  reason  of  its  barring;  and  not- 
withatanding  the  subtilty  of  the  reasoning  it  has  been  held  ever 
since,  that  executory  devises  cannot  be  barred  by  common 
.recovery.  That  case  abo  assists  in  asciertaining,  whether  after 
a  ^  devise  to  one  and  his  heirs  limitations  over  upon  failure  of  [  ^^252  ] 
Jieirs  should  operate  by  executory  devise  or  remainder;  and 
it  finally  fixed  the  legality  of  executory  devises  of  the  inhe- 
ritance upon  a  contingency  not  exceeding  a  life ;  though  I  do 
not  observe,  that  the  Judges,  who  differed  firom  Doderidge, 
were  very  explicit  in  stating,  how  far  they  were  influenced 
by  the  ahortness  of  the  contingency.  Chief  Baron  Montague 
indeed  in  The  Duke  of  Norfolk's  Case,  3  Ch.  Ca.  19,  ahnost 
represents  Pette  v.  Brown,  as  if  it  was  questionable;  referriiig 
to  Gay  V*  Gay,  Sty*.  258,  274;  and  to  the  argument  of 
I^UeJk;  who  in  that  case  asserts,  that  after  deciding  Pells  v* 
Broum  the  Court  was  divided  upoa  the  poiAt;  that  in  T^e 
.Scrj^uits  Ca$e,  21  Jac.  it  was  made  a  flat  query,  whether  an 
exeeutory  devise  of  the  freehold  is  good;  that  ever  since  St 
baa  been  disputable ;  and  that  Pells  v.  Broten  is  opposed  by 
Vol.  IV.  S  a  solemn 
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T798.  a  solemn  judgment  of  the  Court  of  Common  Pleas,  in  a  case 
however,  which  is  referred  to  without  any  name*  Yet  neither, 
the  Chief  Baron  nor  the  two  Chief  Justices  in  Tlhe  Duke  of 
Woodford.   JsforfoWs  Case  ventured  absolutely  to  deny  the  legality  of 

executory  devise  of  inheritance ;  and  Lord  Nottingham  ob- 
served, that  queries  for  exercising  the  wits  of  Serjeants  were 
not  governing  opinions  to  decide  the  law  by.  Upon  the  whole 
it  may  be  assumed,  that  from  Pelis  v.  Brown  the  validity  of 
executory  devise  of  inheritance,  where  the  contingency  does 
not  exceed  one  Ufe,  became  unquestionable. 

From  ode  life  the  Courts  gradually  proceeded  to  several 
lives  wearing  out  at  the  same  time :  what  passed  as  to  execu- 
tory devises  and  trusts  of  terms  for  years  assisting  this  en- 
largement; and  at  length  the  period  reached  Uves  in  being 
and  twenty-one  years  afterwards,  with  allowance  of  the  time 
of  gestation  for  a  posthumous  child :  but  this  progress  was 
not  without  struggle.  In  Snow  v.  Cutler^  1  Lev.  135;  Sir  T. 
Raym.  162;  1  Keb.  752,  800,  851;  2  Keb.  11,  145,  296; 
1  Sid.  153;  a  devise  to  the  heirs  of  the  body  of  the  devisors 
wife,  if  they  should  attain  the  age  of  fourteen,  was  warmly 
contested  upon  the  ground  of  being  an  executory  devise  to 
a  person  not  in  esse^  and  a  contingency  upon  a  contingency ; 
viz.  the  birth  of  a  child,  and  its  attaining  fourteen :  but  I  do 
not  observe,  that  the  mere  circumstance  of  fourteen  years  be- 
yond a  life  in  being  was  much  objected  to.  It  was  several 
[  *253  ]      times  argued;  and  ended  with  the  Court's  being  ^equally 

divided :  but  according  to  Levinz  all  agreed  with  Pells  v. 
Brown f  that  executory  devise  may  be  for  one  life;  and  that 
it  cannot  be  barred  by  recovery. 

Thus  the  doctrine  rested  till  Taylor  v.  BydaU,  2  Mod.  289; 
Freem.  243;  Cart.  182.  It  appear*  from  the  account  of  the 
record  in  Mr.  Forester's  Reports,  232,  to  have  been  adjudged 
in  the  Court  of  Common  Pleas  in  Hilary  Term,  29th  and 
SOth  Char.  II.  It  was  considered  by  the  Court  of  King^s 
Bench,  while  Lord  Hardwicke  was  Chief  Justice,  as  a  clear 
adjudication  for  extending  the  contingency  of  executory  device 
of  inheritance  to  twenty-one  years  beyond  lives  in  being :  but 
it  was  a  decision  while  Lord  North  was  Cliief  Justice ;  and 
b^  concurred  in  it ;  and  I  know  not  how  entirely  to  reconcile 
it  with  the  strong  pai-t,  he  took  iu  The  Dttke  of  Norfolk's 
.  Case^ 
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Cexmp*.  except  upon  the  supposition,  that  distinctions  betweeti         .  1796. 

the  inheritance  and  terms  for  years  were  relied  on  in  a  great   -,    ^*^^^ 

degree.     Kven  the  extension  of  one  year  beyond  co-existuig  „, 

fives  was  contested  soon  after  the  Revolution ;  and  in  the  first    Woodfoep. 

instance  with  success.     In  Lhyd  v.  Carew,  Pre.  Ch.  72; 

Shaw.  P.  a  137 1  the  Court  assisted  by  the  Chief  Justice  of 

the  Court  of  Commgn  Pleas  and  Judge  Rooksby  dismissed  the 

bill;   as  it  seems,  because  the  contingency  Was  too  remote: 

but  the  decree  was  reversed  upon  appeal  to  the  House  of 

Lords*    Yet  soon  afterwards^  9  Will.  Illy  in  Luddington  v; 

Kime^  1  Lord  Raym.  S03 ;    1  Salk.  224 ;  and  various  other 

books,  it  was  contended  in  the  Court  of  Common  Pleasj  that 

the  contingency  for  executory  devise  of  inheritance  could  not 

be  extended  beyond  a  life  in  beings  even  for  a  posthumous 

child.     There  was  no  decision  upon  that  point;   the  whole 

Court  holding  the  limitation  a  contingent  remainder  in  fee. 

However  Lord  Chief  Justice  Treby  and  Mr.  Justice  Povoett 

declared  themsdves  upon  the  point :  the  latter  holding,  that 

fcMT  so  short  a  time  as  the  birth  of  a  posthumous,  child  a  life  in 

bdng  might  be  exceeded :  the  former  protesting  against  going 

beyond  the  life  of  one  person  in  being,  and  relying  upon  what 

passed  in  Snovo  v.  Cutler. 

The  subject  of  executory  devises  was  treated  with  a  fullness 
and  particularity,  even  exceeding  the  discussion  in  The  Duk^ 
qf  Norfolk's  Case,  m  Scattergood  v.  Edge,  2  Salk.  229 ; 
12  Mod.  278;  and  in  the  supplement  to  the  edition  of  1 1  Mod, 
published  in  1781  from  a  manuscript  o{  LutwycAe,  which  in- 
chides  the  record,  *and  contains  far  the  largest  report.  It  L  *2^  3 
was  a  case  of  a  very  mixed  and  complicated  nature ;  and,  sp 
£ir  as  it  concerns  the  history  of  executory  devise  of  inherit-* 
ance,  the  chief  thing  to  be  collected  from  it  b|  that  notwith- 
standing some  of  the  prior  cases  the  Judges  considered  lives 
in  being  as  the  uUimatum  of  the  contingency  in  point  of  re^ 
nioteness.  As  lately  as  )722  it  was  strongly  argued,  that  this 
time  should  not  be  exceeded,  even  to  include  a  child  en  ventrf 
J9I  mere;  and  therefore  that  an  executory  devise  of  inheritance 
to  the  son  of  one,  who  was  a  bachelor,  was  too  remote.  It 
was  so  argued  in  Gore  v.  Gore^  2  W.  KeL  254  (20)  and  Peere 

Williams 
(M)  9  Mod.  4.    10  Mod.  501.  2  Barnard,  200,  2S0,  358.   2  Sir, 
058.    2  Eq.  Ca.  Ab.  339,  pi  12. 

S2 
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•1798.         WiUiamg  in  the  report  of  his  own  argument  insists  upon  that 

^    ^^"^  among  other  points  (^1 ) ;  and  according  to  i  Str.  958,  the  firist 

9.  certificate  of  the  Court  of  King's  Bench  in  17S2  was  against 

•Woo&FORD.    the  executory  devise  upon  that  very  ground.     But  the  second 

certificate  by  Lord  Hardwicke  and  the  other  Judge  was  in 
fiivour  of  it ;  and  the  first  certificate  was  according  to  9  Mod. 
founded  upon  the  precedent  term  of  506  years.  Yet  stiH  it 
was  doubted^  whether  the  addition  of  twenty-one  years  to  lives 
in  being  should  be  allowed.  At  length  however  a  complete 
judgment  for  twenty-one  years  with  the  allowance  of  the 
proper  time  for  the  birth  of  a  posthumous  child  was  obtained; 
l>ut  not  till  the  year  1736,  in  Stephens  v.  Stephens^  i  Bar- 
nard. 375;  2  W.  KeLlGS;  and  stated  in  Forester,  228,  with 
a  copy  of  the  certificate  by  Lord  Hardwicke  and  the  other 
Judges ;  which  is  expressed  with  great  care  and  explicitness. 
Ever  since  that  decision  executory  devise  of  inheritance  to  tihe 
extent  of  that  period  has  been  allowed  without  the  least  cm- 
troversy;  as  it  seems,  upon  an  understanding,  that  the  boun- 
dary of  executory  devise  is  universally  the  same ;  that  is,  for 
'inheritance  as  for  terms  for  years  and  chattels  personal.  Ac- 
cordingly Lord  Kenyon  in  Long  v.  Blackatt,  a  case  upon  a 
term  for  years,  so  states  the  limits  for  executory  devise  gene- 
rally.  Nor  is  your  Lordship  in  sending  that  case  to  the  Court 
of  King's  Bench  to  be  considered  as  having  a  doubt,  whether 
the  boundary  of  executory  devise  was  established  to  the  extent, 
I  have  just  stated.  In  desiring  the  opinion  of  a  Court  of  Law 
your  Lordship  had  a  very  different  object  in  view;  though 
from  the  manner,  in  which  the  case  was  treated  in  the  Court 
of  King's  Bench  both  by  the  Court  and  the  Counsel,  it  seems, 
as  if  that  object  was  not  perceived.  From  the  circumstanees 
[  *255  J      of  that  executory  devise  its  validity  could  not  be  ^  supported 

without  the  allowance  of  the  time  for  the  birth  of  a  post- 
humous child  twice  over.  I  apprehend,  the  objection,  as  fiur 
as  there  was  any,  to  have  been,  that  it  began  with  a  devise  to 
a  posthumous  child  for  his  life;  and  a  limitation  over  upon 
^  failure  of  heirs  male  of  his  body  at  his  death  was  ingrafted 
upon  that ;  which  of  course  would  include  an  heir  male  then 
en  venire  sa  mere.  Therefore  as  the  devise  began  with  the 
allowance  for  the  birth  of  a  posthumous  child  and  also  might 

conclude 
('21)  2  r.  H^mf .  36,  37. 
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conclude  with  it,  that  time  might  be  claimed  twice  over ;  and  1798. 
30*  the  nine  or  ten  months  allowed  for  the  birth  of  a  post-  ^^""^  • 
httmous  child  after  lives  in  being  and  twenty-one  years  might  |,^ 

be  enlarged  to  eighteen  or  twenty  months.    That,  I  presume,    Woodfokd* 
was  the  nicety,  upon  which  your  Lordship  intended  to  have 
the  opinion  of  the  Court  of  King's  Bench :  but  from  the  turn, 
the  case  took,  it  seems  at  least  doubtful,  whether  the  point 
oQght  to  be  considered  as  fully  adjudged. 

"As  to  terms  for  years,  the  older  cases  are  express  against 
devising  over  a  term  after  a  devise  of  it  for  life.     The  case 
6  Edw*  VI.  Z>y«  74,  is  an  express  judgment  to  that  effect ;  and 
tlieie  Lord  Chief  Justice  Montague  tad  Judge  Hale^  state  the 
point  to  have  been  so  nded  by  all  the  Judges,  while  Lord  Rich, 
who  had  recently  resigned  the  Great  Seal,  was  Lord  Chan" 
eellor.     Indeed  in  Dyer,  7.  a,  there  is  a  case  28  Hen.YUI.  in 
which  Judge  Englefield  thought  a  devise  over  of  a  term  even 
after  the  devise  to  one  and  the  heirs  of  his  body  allowables 
bat  he  was  over-ruled  by  the  Judges  Baldmn  and  Shelly ;  who 
taid,  it  was  as  contrary  to  law  to  limit  a  term  in  remainder  as 
to  limit  such  a  remainder  of  a  personal  chattel.  Baldwin  how- 
ever rather  appears  to  admit;  that  the  executory  devise  would 
have  been  good,  if  the  first  devise  had  been  for  life :  but  that 
was  extra-judicial,  and  contrary  to  the  case  6  Edw.  VI.    How- 
ev^,  the  reasons  against  devising  over  a  term  after  an  estate 
for  life  were  very  artificial ;  viz.  the  small  consideration  of  a 
term  dnd  the  now  exploded  notion,  that  our  law  does  not  ad- 
mit a  pcfssibility  upon  a  possibility.     In  the  reign  of  Elizabeth 
the  Judges  under  a  nice  dbtiaction  between  devising  a  term 
itself  and  devising  only  the  use  of  it  relaxed  firom  this  strict- 
ness as  to  a  term,  where  the  devise  over  was  after  an  estate  for 
life:  Dy.  277.  b.    Weliden  v.  Elkingion,  Dy.SSS;  Plow,  5ia 
Piiira^Mur  v.  Yardley,  Plow.  539.     But  an  executory  devise  of 
a  term  was  not  considered  quite  safe  against  sale  by  an  exe- 
cutor or  administrator  under  colour,  that  there  were  not  assets 
to  |Miy  debts ;  and  Handall  v.  Newman,  il/o.  748,  prpv^^,  that 
such  danger  was  not  imaginary.     Thi^  d^ger,  ^  which  must      [  *256  ] 
ever  belong  to  a  devise  of  a  term  for  years,  with  some  doubt 
that  still  prevailed,  as  to  the  sufficiency  of  the  latter  autho- 
rities to  over-rule  the  old  doctrine,  again  carried  executory 
deviases  of .  terms  into  Chancery  to  obtain  as  w^U  security 

against 
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1798.  against  alienation  of  the  term  as  the  shelter  of  Trust;  and 


„  .  ^^^^  there  relief  was  riven  accordingly ;  Cole  v.  Moore,  5  Ja.  Mo. 

JlHELLUSSQN  o  ^  •  » 

y^  806.    About  the  same  time  the  Courts  of  Common  Law  became 

WooDFOKO.    less  subtle  and  more  firm  in  supporting  the  executory  devise  of 

a  term ;  for  in  Matthew  Mannings  Case  it  was  in  vain  insisted^ 
that  the  termor  could  not  in  his  life  grant  his  term  over  to  one 
for  life;  remainder  to  another;   and  therefore  could  not  so 
devise;  and  Lord  Coke  and  four  other  Judges  resolved  in 
favour  of  the  executory  devise;  and  also  over-ruled  the  dis- 
tinction between  devising  a  term  for  years  and  devising  the 
use  of  a  term,    hampers  Case^  10  Co.  46,  gave  new  strength 
to  the  decision  in  Mannings  Case:  but  still  the  Judges  were 
so  jealous  of  and  averse  from  executory  devises,  that  Lord 
Coke  was  scarcely  removed  from  the  King's  Bench,  before  the 
controversy  as  to  terms  for  years  in  a  manner  revived ;  Child 
v.  Bailey,  W.  Jon.  15;  ZRol.  Rep.  48;  Palm.  333.     Cro.  Ja. 
459.     According  to  Jones  ten  Judges  against  two  condemned 
tm  executory  devise  of  a  term  to  one  son,  with  a  limitation  over 
to  another  son,  if  the  former  died  without  issue  in  the  Kfe  of 
the  latter.     An  absolute  revocation  of  Manning*s  Case  and 
Lampefs  Case  was  not  avowed  by  the  ten  Judges :  but  they 
openly  declared  against  going  a  step  farther;  and  it  was  relied 
on,  that  the  devise  in  Child  v.  Bailey  was  equivalent  to  a 
devise  to  one  and  the  heirs  of  his  body  with  a  limitation 
Dver;  and  therefore   differed  from  those  cases.     Indeed  in 
that  point  of  view,  though  the  confining  the  contingency  of 
the  limitation  over  to  a  failure  of  issue  during  a  life  in  being, 
and  the  circumstance,  that  there  was  no  express  devise  of 
the  term  to  the  heirs  of  the  body  of  the  first  devisee,  (hr^ 
nished  a  strong  answer  to  the  objection,  that  it  was  a  de- 
vise over  of  a  term  after  an  estate  given  to  the  first  devisee 
and  his  issue,   yet  a  colour  of  reason  was  not  Wanting  to 
support  the  decision  in  Child  v.  Bailey;  for  an  unqualified 
executory  devise  of  a  term  after  a  devise  to  one  and  the 
heirs  of  his  body  is  upon  the  contingency  of  a  general  faOure 
of  issue ;  and  so  leads  to  a  palpable  perpetuity ;  and  as  the 
Judges,  however  erroneously,  considered  the  case,  that  devise 
was  constructively  equivalent.     In  that  point  of  view  also, 
that  is,  as  a  devise  of  a  term  after  a  prior  devise  to  one  and 
the  heirs  of  his  body,  Child  v.  Bailey  was  a  proper  repro- 
bation 
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bation  of  tke  executory  devise  of  a  term.     There  are  many  1798i 

early  cases  to  the  same  effect:   at  law,  Sander  $  v,    Cornish^    _,    ^^^sow 
Letadhorp  v.  Ashhi/y  Cro.  Char.    230 ;    1  Roll  Abr.    61 1.  „, 

W.  Jan.  15.     After  the  restoration  the  illegality  of  limiting    Woodfobp* 
terms  or  trusts  of  them  after  an  estate  tail  or  a  general  failure 
of  issue  was    several  times  confirmed;  Apprice  v.  Flower ^ 
PoL  S7,  1  Ch.  Rep.  175/  and  Lord  Nottingham's  Mahuscript 
Prok^fomena  of  Equity  ^  Pearse  y.  Reeve ^  PoL  29,  and  the 
same  Manuscript ;  Backhouse  v.  BeUinghamf  PoL  33,    and 
the  same  Manuscript ;  Surges  v.  Burges,  Pol.  40, 1  Mod.  114. 
Rep.  Temp.  Ehwh,  91 1  1  Ch.  Ca.  229,  and  Lord  Nottingham's 
Manuscript  Reports ^  and  his  Manuscript  Prolegomena ;  Lovev* 
Windham,  2  Keb.  637.    1  Vent.  79.   Knight  v.  Knight,  I  Mod. 
50,  1  Lev.  290,  PoL  42,  1  Sid.  450,  and  both  the  Manuscripts 
bst  mentioned ;  Warman  v.  Seaman,  PoL  112,  and  the  same 
tiro  Manuscripts;  and  Osgood  v.  Osgood,  in  Lord  Nottingham's 
Manuiscript  Prolegomena,  and  there  only.     It  is  observable 
kpon  the  certificate  in  Pearse  v.  Reeve,  which  b  stated  at 
length  in  PoUexfen,  30,  the  three  Judges,  who  certified  to 
Lord  Clarendon,  were  not  satisfied  with  declaring  the  limita^ 
tion  over  of  the  trust  of  the  term  after  failure  of  heirs  of  the 
body,  or  of  issue,  understood  in  the  same  large  sense,  void ; 
bat  in  some  degree  they  revived  the  old  objection,  that  it  was  a 
possibility  upon  a  possibility ;  the  husband  and  wife,  to  whom 
the  term  was  first  limited,  not  having  had  any  child  in  esse  at 
the  creation  of  the  trust;  and  they  actually  stated  such  a 
double  possibility  to  be  against  law.     It  is  also  observable, 
that,  though  they  allow,  that  it  is  not  fit  to  call  in  question  the 
judgment  in  Manning's  Case,  yet  they  declared,  they  did  not 
think  it  safe  to  stretch  the  law  against  its  ordinary  rules  farther 
than  that  case  had  done.     This  appeared  like  reverting  to  the 
doctrine  confining  the  devise  over  of  a  term  to  one  life,  and 
requiring  thiit  life  to  be  in  esse.     Even  the  case  of  Warman 
v«  Seaman,  in  which  Lord  NottingJuim  himself  held  the  limita* 
fioD  over  void,  if  not  carefully  attended  to,  may  seem  to  favor 
the  same  notion ;  for  the  limitation  was  to  children  and  not  to 
issue  (22);  but  Lord  Nottingham's  own  account  of  it  shews, 
that  in  the  first  opinion,  he  gave,  he  considered  the  word 

''Children'* 
(^)  The  printed  reports  are  otherwise.    See  Finch,  279.     PoL 
\\%.    2  Ch.  Ca.  200. 
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1798.  **  Children"  in  the  strict  sense;  and  that  in  the  final  dedsion 

^     ^-^^^^^         he  acquiesced  in  the  opinion  of  all  the  Judges  partly  upon  the 

^^  consideration  of  understanding  the  word  ''C/M^tr»'*  as  equi- 

WooDFORD.    valent  under  all  the  circiXmstances  of  the  case  to  "  hirMof  the 

[  ♦gSS  ]      "  ^bodyJ^    Therefore  he  only  meant  to  concede,  diat  a  limi- 

taition  over  of  the  trust  of  a  term  without  any  qualification 
after  an  interest  in  the  nature  of  an  estate  tail  could  not  be 
supported;  a  doctrine,  he  never  appears  to  have  denied,  and 
which  he  expressly  approves,  both  in  his  'Prok;gamena  and 
in  his  judginent  in  The  Duke  of  NoffoU's  Case. 

But  where  a  devise  over  of  a  term  was  only  after  an  estate  for 
life,  it  was  more  than  adjudged  good  soon  after  the  restoration. 
The  doctrine  was  extended  a  Httle  farther ;  for  a  limitation 
over  of  the  trust  of  a  term  was  allowed  after  two  co-existing 
lives.  This  was  decreed  by  Lord  Clarendon  upon  the  joint  opi- 
nion of  the  Chief  Justices  Forgter  and  Bridgman,  and  of  Hale, 
Chief  Baron,  in  Goring  v.  Bickerstaffe,  Pol.  213.  1  Ch.  Ca.  4. 
2Freem.  163,  and  in  Lord  Bridgman's  Manuscript  Reports  of 
Judgments,  while  he  presided  in  the  Court  of  Common  Pleas, 
in  four  volumes,  which  I  have.  The  case  is  also  reported 
in  Lord  Nottingham's  Manuscript  Prolegomena.  Lord  Cla- 
rendon upon  the  rehearing  reversed  the  former  decree*' 
According  to  Lord  Nottingham's  Report  it  was  resolved, 
**  That  the  Umitation  of  a  term  to  several  persons  in  re* 
mainder,  one  after  another,  if  they  be  all  in  being  and  alive 
together,  is  good;  and  doth  in  no  sort  tend  to  the  perpetuity 
of  a  channel ;  especially,  where  each  remainder  is  but  for  life; 
and  so  cM  the  candles  are,  as  it  were,  lighted  together;  but 
othetiN4se  it  might  be,  if  a  remainder  was  limited  to  a  person 
not  in  esse.'' 

Lord  Bridgman's  report  of  the  case  confirms  this  account ; 
except  that  he  represents  the  opinion  as  coming  frokn  himsrif 
and  the  Chief  Baron,  and  Lord  Chief  Justice  Forjster  as  only 
not  gainsaying  it.  The  phrase,  that  ^'  the  canities  are  all 
**  lighted  at  once,'*  which  has  been  current  ever  since.  Lord 
Bridgman  gives  as  Lord  HaU^s  words. 

But  even  this  adjudication,  so  extending  the  executory 
devise  of  a  term  from  one  to  several  fives,  did  not  quite  settle 
the  matter  as  to  terms  for  years.  On  the  contrary  in  the  latter 
end  of  tiie  reign  of  Charles  II,  the  controversy  was  revived 

with 
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with  grefti  heat  \n  The  Duke  of  NwfolVs  Coie^  sometimes         1708. 
caDed  T%e Case  of  Perpetmties,  3  Ck.  Ca.l;  2  Ch.  Rep.  SS9$ 
ZFreem.  72,  80;  PoLfU^;  and  Lord  NoUingham  in  his  Ma* 
mucripi  Chancery  Reports  Ogives  his  own  argument  upon  de-   Woodford. 
livering  his  judgment  in  favour  of  the  trust,  after  hearing  the      [  ^259  ] 
(pinions  of  the  two  Chief  Justices  and  the  Chief  Baron  against 
iL    The  great  strength  of  the  case  against  the  trust  was;  that 
the  trust  to  attend  the  inheritance,  while  Lord  Maliraters  or 
any  of  his  issue  male  was  living,  might  be  deemed  equivalent 
to  a  limitation  in  trust  to  him  in  tail  male ;  and  so  it  might*  be 
considered  as  a  limitation  over  after  a  vested  remainder  in  tail 
male ;  and  therefore  after  a  failure  of  issue  generally.    Had 
the  Judges  been  content  with  that  mode  of  reasoning,  Lord 
No&ingham  would  have  had  less  opportunity  of  objecting  the 
&Dacy  of  their  reasoning;  and  in  that  consideration  of  die 
case  various  authorities,  and  particularly  Child  y.  BaUetfi  upon 
which  the  Judges  greatly  relied,  seemed  to  press  hard  against 
the  Lcrd  Chancellor.    But  the  Judges  took  a  larger  scope* 
From  their  dislike  of  the  doctrine  of  executory  devise  and  their 
zeal  to  stop  its  progress  they  declaimed  at  large  against  exe- 
cutory devises,  as  leading  to  perpetuities ;  and  though  they  did 
not  absolutely  deny  the  legality  of  executory  devises  of  inherit- 
ance, yet  they  insisted  upon  some  grounds,  which  seemed  to 
amount  to  excluding  their  influence  over  terms  for  years,  and 
consequently  tended   to  impeach  the  cases  o(  Manning  and 
Lampet;  and  to  revive  the  doctrine,  which  those  cases  had  in 
a  great  measure  exploded.    This  gave  great  advantage  to 
Lord  Nottingham ;  and  he  availed  himself  of  it.    On  the  one 
lumd  he  treated  the  case  as  in  effect  only  an  executory  trust 
of  a  term  upon  the  contingency  of  a  Hfe  in  being ;  that  is  the 
death  of  Lord  Maltravers  without  leaving  issue  in  the  life-time 
of  hilB  brother,  the  duke ;  and  so,  as  if  the  previous  trust  of 
attendance  upon  the  estate  tail  of  Lord  Maltravers  was  no  ma- 
terial part  of  the  case,  he  did  not  dwell  upon  it ;  for,  exclusive 
of  his  particular  observations  against  C/uld  v.  Bailey,  which 
wks  mainly  relied  on  against  him,  he  scarce  more  than  hinted, 
that  Lord  Maltraver^'a  insanity  delivered  the  case  from  the 
objection  of  a  previous  estate-tail.     On  the  other  hand,  in 
every  other  branch  of  the  argument,  viz.  in  answering  all  other 
objections  to  the  trust  of  the  term,  such  as,  the  exility  of  aitate, 

the 
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XTWk         tibt  dkxible  contingeiicy,  the  supposition  of  perpetuity,  when 
dNurty  the  contingency  was  only  the  single  tife  of  Lord  Mai- 


^  ifm9er$  and  time  for  the  birth  of  a  posthumous  son  to  him,  and 

WQ^J>f<>ftA^    the  appearance  of  danger  on  that  account^  he  was  fuU  and 

convincing :  he  argued  like  a  man,  who  clearly  saw  the  weak- 
ness of  the  grounds,  to  which  his  opponents  had  resorted;  and 
[  ^960  ]      saw  ^also,  that,  independent  of  the  objection' from  theresem* 

Uance  of  the  previous  trust  of  attendance  upon  a  vested 
remainder  in  tail  male  to  such  a  previous  remainder  itself, 
which,  I  conceive  however.  Was  the  real  pinch  of  the  case,  both 
the  reason  of  the  thing  and  the  strength  of  the  authorities  were 
with  him.  Accordingly  in  June  1682  he  made  a  decree  sus- 
taining the  trusts  of  the  term.  After  his  death  in  November 
foUowiiig  upon  a  bill  of  review  that  decree  was  reversed  by 
Jjord  Norths  then  Lord  Keeper ;  but  upon  an  appeal  to  the 
House  of  Lords  the  decree  of  Lord  North  was  reversed,  and 
that  of  Liord  Nottingham  affirmed,  iaJune  1685;  hordJeffe^ 
fies  being  understood  to  have  acceded  to  Lord  Nottingham's 
opinion,  and  to  have  been  active  in  supporting  it. 

Thus  the  point  as  to  terms  for  years  was  considered  aa 
closed ;  for  the  principle  of  the  decree  was,  that  they  were 
equally  subject  with  inheritance  to  executory  devise  and  to 
trusts  of  the  same  nature.  It  was  also  thought  to  be  within 
the  principle  of  the  decree,  that  so  long  as  a  strict  settlement 
of  any  species  of  property  by  executory  devise  or  by  trusts  of 
the  same  nature  did  not  exceed  the  ordinary  time  for  barring 
ft  regular  intail  by  estates  for  life  with  remainder  in  tail  to  an 
unborn  child,  which  is,  when  such  child  should  attain  the  age 
of  twenty-one,  it  would  be  considered  as  allowable. 

This  led  to  the  general  practice  of  settling  terms  for  years, 
fmd  of  providing  portions  for  children  under  the  trusts  of  such 
terms,  to  the  extent  of  lives  in  being  and  twenty-one  years 
afterwards ;  and  at  length  such  practice  was  made  the  chief 
ground,  while  Lord  Hardwicke  presided  in  the  Court  of 
King's  Bench,  of  extending  executory  devise  of  inheritance  in 
.the  same  manner;  the  practice  as  to  terms  for  years  thus 
assisting  the  extension  of  executory  deVise  of  inheritance,  aa 
the  precedents  of  executory  devise  of  kiheritance  had  before 
assisted  to  establish  executory  devise  of  terms  for  years. 
.  But  Lord  Nottingham  foresaw  the  possibility  of  ftiture 
abuse  of  executory  devise ;  and  having  supported  it  to  a  cer- 
tain 
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tain  extent  by  an  exercise  of  judicial  discretion;  upon  the  prin^         1708# 

ciple  of  convenience,  he  tool;  care  in  his  eloquent  judgment 

to  have  it  well  understood,  that  a  right  was  reserved  to  the 

Courts  by  a  like  exercise  of  judicial  discretion  to  prevent  in-   Woodford^ 

convenience.     His  ♦  language  upon  this  topic  is  of  importance      [  ♦261  ] 

to  be  remembered;  especially  in  this  case;  which  in  some 

views  of  it  may  very  much  depend  upon  an  exercise  of  the 

power  of  control  thus  reserved.    As  the  manuscript  of  Lord 

Nottingham^    own   reports  states    his  words,    they  are   as 

follows : 

''  It  has  been  urged  at  the  bar,  where  will  you  stop,  if  you 
**  do  not  stop  at  Child  and  Bailey's  Case  ?  I  answer,  I  will 
"  stop  every  where,  when  any  inconvenience  appears,  no  where^ 
'*  before.  If  is  not  yet  resolved,  what  are  the  utmost  bounds 
^  of  limiting  a  contingent  fee  upon  a  fee ;  and  it  is  not  neoes- 
'^  sary  to  declare  what  are  the  utmost  bounds  to  a  springing 
"  trust  of  a  term.  Whensoever  the  bounds  of  reason  or  con* 
"  venience  are  exceeded,  the  law  will  quickly  be  known." 

As  to  executory  devises  of  chattels  personal,  the  controversy 
m  some  degree  continued  even  after  the  close  of  the  dispute 
with  respect  to  terms  for  years.     The  doctrine  of  ancient 
times  made  a  subtle  distinction  between  devising  the  chattel 
itself  and  devising  the  use  or  occupation  of  it.    If  the  gift  or 
devise  was  of  the  chattel  itself  only  for  an  hour,  it  operated 
for  ever ;  and  wholly  passed  the  property ;  so  that  the  donee 
or  legatee  might  give,  seD,  or  dispose  of,  it ;  and  any  limitation 
over  was  void :  but  if  the  devise  was  of  the  use  oi;  occupation 
of  a  chattel  to  one  for  life,  and  upon  his  death  to  another,  the 
executor  assenting  to  the  legacy,  it  was  said,  that  the  first 
taker  had  only  such  use  and  occupation ;  and  after  his  death 
the  other  had  the  property.    This  distinction  is  stated  by 
Brooke^  Abr.   tit.  Devise,  pL  13;    and  he  represents  it  aa 
agreed  in  the  time  of  Henrtj  VIII.  and  Edward  VI.   to  be 
good  law ;   and  refers  to  the  Year  Book,  37  Henry  VI.  30, 
How  the  distinction  was  over-ruled  aa  to  chattels  real  ha^ 
been  stated :  but  it  seems  to  have  survived  some  time  longer 
as  to  chattels  personal.     In  Hffde  v.  Parratt,  1  P.  Wms^  1« 
2  Vem.  331,  Baron  Powell,  sitting  for  Lord  Somers  treated 
the  point  so  seriously  as  to  reserve  it  for  his  Lordship.     Lord 
Somers  even  took  tin^e  to  consider  it;  but  at  length  held  the 

devise 


S61 


CASES  IN  CHANCERY. 


1798. 

TaSLLUSSON 

Woodford. 


[  ♦362] 


devise  over  good;  and  from  that  time  it  seems  to  have  been 
treated  as  fully  settled^  that  pe^rsonal  chattels  are  liable  to 
executory  devise  in  like  manner  as  chattels  reaL  In  that  way 
Lord  Macclesfield  in.  Tissen  v.  TistcHf  and  UpweU  v.  Halsey^ 
1  P.  Wm%.  500,  651,  seems  to  advert  to  the  doctrine  as  not 
longer  questionable.  Accordingly  also  in  Sahharton  v.  Sah^ 
baHim,  Far.  250 ;  And.  835 ;  which  Lord  Talbai  sent  to  the 
♦Court  of  King's  Bench  upon  a  mixed  devise  of  inheritance 
and  of.stocki  and  which  therefore  left  an  opening  for  doubt, 
whether  the  latter  should  not  follow  the  intail  of  the  former, 
the  case,  as  appears  from  the  report  of  it  in  Andrews^  was 
argued  in  the  Court  of  King's  Bench  as  an  executory  devise 
depending  upon  the  extent  of  the  nde  as  to  trust  of  a  term 
for  years. 

The  first  inference  from  this  history  of  executory  devise  is,- 
that  ii  appears  to  be,  not  a  genuine,  antient,  branch  of  our 
law,  but  an  indulged  superinduction  to  it;  not  a  regular 
production  of  our  general  system,  but  an  excrescence ;  not  a 
stricdy  regular  spedes  of  intail,  but  a  permitted,  irregular, 
mode  of  setdement;  not  a  legitimate  offspring  of  our  Common 
Law,  but  a  privilege  graduaUy  insinuated  into  our  jurispru- 
dence. It  operates  by  creating  future  estates  and  interests  of 
every' kind,  freehold  as  well  as  chattels,  in  a  way  not  endured 
by  our  Common  Law,  ihconsistent  with  the  solemnity  of  its 
forms,  and  which  without  the  rules,  the  Courts  have  by  an 
exercise  of  discretion  introduced  to  circumscribe  this  mode  of 
creating  estates,  would  have  affoided  an  opportimity  of  making 
inheritance  and  freehold  almost  ever  uncertain  and  precarious, 
and  of  making  property  almost  eternally  unalienable.  The 
nde  against  creating  a  freehold  de  futuro  makes  it  impossible 
so  t6  create  a  freehold  by  any  Common-law  conveyance ;  and 
as  to  any  less  estate,  terms  for  years  were  antiently  rather 
cohtracts  than  estates ;  and  even  now  future  interests  cannot 
be  created  in  chattels  real  and  personal  except  through  the 
medium  of  executory  devise  and  trusts.  Executory  devise  is 
still  so  far  considered  as  a  privilege,  and  so  mucSh  disfavour  is 
still  shewn  to  it;  that  a  rule  has  prevailed  ever  since  its  intro* 
duction  against  construing  any  estate  as  operating  by  execu* 
tory  devise,  where  it  can  take  effect  by  remainder.  This  rule 
is  particularly  mentioned  by  Lord  Hale  in  Pure/oyv.  Rogers, 

2  Sautid. 
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2  Samid,  S88,  end  has  been  since  acted  upon  in  a  vimety.of         1708. 
cases,  of  which  some  of  the  .principles  are  enumerated  in  the   ,|,    ^^^'^^iJ^ 
beginning  of  Feame's  Executory  Devises*    Even  Lord  Mans^  9, 

fields  who  was  not  indisposed  to  emancipate,  the  construction  Woodford. 
of  wills  from  every  thing  like  technical  restraint,  confessed 
in  Goodtiile  v.  BiUington^  DougL  729,  that  such  clearly  was 
the  rule ;  and  Lord  Kenyon  in  Doe  v.  Morgan^  8  Term  Rep. 
B.  R.  763,  goes  the  length  of  saying,  that  if  ever  there  ex* 
isted  a  rule  concerning  executory  devises,  which  has  unilbrmly 
*  prevailed  without  exception,  it  is  that,  which  Lord  Hak  [  ^263  ] 
lays  down  against  resorting  to  executory  devise,  where  re- 
mainder can  operate.  Executory  devise  is  upon  the  whole  an 
irregular  species  of  entail,  Uttle  countenanced  till  some  years 
after  the  reign  of  Henry  Yllh,  and  not  thoroughly  fixed  even 
for  inheritance  till  Pells  v.  Broum  in  the  seventeenth  year  of 
James  L ;  and  this  account  does  not  much  differ  from  what 
Lord  Kenyon  says,  3  Term  Bep.  B.  R.  765,  that  executory 
devise  was  established  in  the  reign  of  Charles  L 

Next,  this  indulgence  originated  from  an  exercise  of  disci^e- 
tion  by  the  Judges  for  the  sake  of  general  convenience.  The 
Siaiuies  of  Uses  and  of  WiUs  might  indeed  lead  to  executory 
devises :  but  the  establishment  of  them  seems  to  be  more 
properly  referable  to  the  Judges  themselves.  At  the  utmost 
these  Staiuies  can  only  be  considered  as  affording  a  better  op- 
portunity of  permitting  them  ;  for  certainly  there  is  nothing  in 
diose  Statutes  or  any  others  professing  to  introduce  diem,  still 
less  making  any  regulation  of  them.  This  manner  of  stating 
the  organisation  of  them  is  exactly  Lord  Kenyon's  notion  in 
Doe  V.  Morgan.  The  same  notion  may  be  traced  in  Scatter^ 
good  y.  Edge,  The  Duke  of  Norfolk's  Case,  and  the  cases, 
that  occurred  in  die  reigns  of  James  I.  and  Charles  I. 

Farther,  all  the  rules,  by  which  executory  devises  and 
limitations  and  trusts  of  the  same  nature  are  limited,  appear 
to  have  originated  in  the  discretion  of  the  Judges,  and  to  hav6 
been  from  time  to  time  made  by  them,  as  occasion  demanded, 
upon  the  principle  of  preventing  public  inconvenience.  Exe* 
cutory  devise  was  not  regularly  admitted  till  about  two  centu- 
ries ago.  The  rules  for  circumscribing  it  are  consequently  not 
of  an  earlier  date:  and  there  are  not  any  Statutes  for  the 
purpose.    It  is  impossible  therefore,  that  it  can  be  derived 

from 
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.179Q.         'from  any  other  source  than  the  discretion  of  the  Judges  for 
TuELLUSSON    8®'^®'*^  utility  and  public  convenience.     So,  to  prevent  pubUc 
V.  inconvenience  they  limited  the  time  for  the  contingency ;  and 

Woodford,  f^^  Courts  of  Equity  followed  the  law  in  this.  Hence  gra- 
dually arose  the  boundary,  which  now  circumscribes  executory 
devise  and  trusts  of  the  same  nature. 

Farther,  this  limitation  of  time  for  the  contingetrcy  was  the 

boundary,  which  the  discretion  of  the  Courts  established  with 

[  ^264  ]      *  regard  to  the  space  of  time,  during  which  according  to  the 

course  of  an  ordinary  entail  of  land  by  estates  for  life  with 
remainders  to  unborn  sons  and  daughters  in  tail  inheritances 
may  be  kept  unalienable ;  in  order  to  prevent  entail  by  execi»- 
tory  devise  going  farther  than  entail  by  remainder. 

In  thus  explaining  the  principle,  upon  which  Courts  of  Law 
and  Equity  have  erected  a  boundary  for  executory  devise 
and  trusts  of  the  same  nature,  I  only  express  what  many 
years  ago  I  stated  upon  this  subject,  first,  by  a  note  in  the 
New  Edition  of  Coke  upon  Littleton (28),  and  some  year» 
afterwards  in  my  argument  in  Wicker  v«  Mitford,  which  is  in 
a  volume  ot  Law  Trticts/I  published  in  1788  (24).  Lord 
Kenyon  also  in  Long  v.  Blackdll  considers  the  principle  of 
the  boundary  of  executory  devise  in  the  same  way;  and 
Lord  Mansfield  in  a  case  taken  from  a  manuscript  nole  of 
Mr.  Francis  Filmer  expresses  himself  in  the  same  manner* 

'  The  next  inference  is,  that  there  is  reserved  to  the  Courts 
the  right  of  farther  exercising  their  discretion  for  the  -same 
purpose,  to  prevent  all  material  inconvenience  from  permitting 
executory  devise ;  whenever  cases  pregnant  with  any  great 
evil  shall  provoke  it.  The  principle  of  general  convenience 
and  general  utility,  upon  which  executory  devise  was  *  first 
mtroduced  and  sanctioned,  and  afterwards  limited  and  con- 
trolled, imports,  that  to  employ  the  permission  of' executory 
devise  against  general  convenience  and  general  utiUty  is  an 
abuse  of  the  permission;  It  imports  also,  that  executory 
devise  must  continue  subject  to  the  control  of  the  Courta: 
otherwise  the  principle  might  become  dormant,  and  the  Courts 
woidd  not  be  adequate  to  prevent  new  abuses;  and  those  only, 
which'  have  already  occurred,  would  be  checked.     So  Lord 

Nottinghamf 

(23)  Co.  Lit.  20,  a.  note  5.         (24)  Hargrav^i  Law  Tracts,  618. 
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Naititigham,  the  great  patron  of  executory  devise,  <^oli8idere4  1798. 

it  in  7%^  Duke  of  Notf oik's  Case.  The  practice  of  the 
ConrtB  from  the.  first  introduction  of  executory  devise  inlportv 
the  same. .  The  present  boundary  was  not  the  effect  of  one  Woodforv. 
exercise  of  discretion :  the  limits  were  firom  time  to  time  en* 
larged  and  contracted,  as  the  cases  and  pubtic  convenience! 
demanded;  and  it  required  above  a,  century  in  forming* 
Ifitherto  the  inconvenience,  agunst  which  the  Courts  ^have  [  •SGS  ] 
been  called  to  guard,  has  been  perpetuity  of  entail,  Restrain- 
ing alienation:  but  there  maybe  other  inconveniencies  of  a 
higher  order;  viz.  stopping  the  use  and  enjoyment  of  pro?* 
perty;  and  there  maybe  at  least  as  great  a  demand  upofi 
the  Courts  to  prevent  executory  devises  from  being  made  a 
shelter  for  such  abuses. 

One  other  inference  is,  that  during  the  progress  of  execu-* 
tory  devise  a  vast  jealousy  of  its  liability  to  abuse  and  a  great 
reluctance  to  extend  its  limits  have  prevailed  among  some  <^ 
OUT  greatest  Judges  and  Lawyers.  In  Pelts  v.  Broum^  ivLAfgs 
Doderidge  inveighed  zealously  against  executory  devise,  aa 
a  very  dangerous  invention,  and  with  the  deepest  learning  and 
acoteness  endeavoured  to  stop  its  progress  by  subjecting  it  to 
common  recovery.  In  Child  v.  Bailey y  only  two  years  after^ 
wards,  the  same  Court  of  King's  Bench,  that  bad  so  recently 
iJlowed  executory  devise  of  inheritance,  refused  it  unid  voce 
for  a  term  for  years ;  though  the  contingency  was  not  mere  / 

restrained  in  the  one  ease  than  the  other,  and  words  of  inhe* 
ritance  equally  followed  in  both.  Upon  aWrit  of  Elrror  in  the 
Exchequer-Chamber  that  judgment  was  affinHed  by  Lord 
Hahart  and  six  Judges  out  of  seven.  The  manner,  in  which 
Sir  Gefrey  Palmer  reports  the  affirmation,  Pahn*  333,  shewer 
in  m  striking  manner  great  apprehension  of  some  vast  incon- 
venience. The  same  appears  in  Jones's  Report*  They  seem 
to  have  repented  going  the  length  of  Mannings  Case  and 
hampets  Case;  observing,  that  they  would  not  extend  or 
pve  any  farther  latitude  to  those  cases,,  and  that  time  had  dis-* 
covered  the  inconvenience  of  such  limitations.  Strong  language 
against  the  extension  of  executory  devise  fell  from  the  Judges 
in  subsequent  times.  Lord  Bridgman  in  Grig  v.  Hopkins, 
4  Sid.  37,  seems  to  doubt,  whether,  if  Manning's  Case  was 
to  be  adjudged  again,  such  a  judgment  would  be  given ;  add- 
ing. 
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170Q.         ingj  that  the  Judges  would  not  extend  their  reaolutionB  more 
-  _    ^^''^^  fityorahly  to  such  devises.     Language  to  the  same  effect  makes 

jlH  RLLUS80N      -    ■ '  *  o      «^ 

^^  part  of  the  certificate  of  the  three  Judges, .  Hffde,  TwUden, 

HfooiiFORp.   and  Brown^  in  Pearse  y.  Reeve.    In  Snow  v.   Cutler  Lord 

Chief  Justice  Kelynge  and  Mr,  Justice  Wit^dham  according 
to  2  Keb.  llf  say,  they  conceived,  executory  devise  had 
gone  far  enough,  and  it  would  be  dangerous  to  go  fiirther* 
Something  of  a  similar  tendency  b  attributed  to  Mr.  Justice 
Windham  in  a  farther  stage  of  the  cause;  SJCeft.  297.  So 
[  ^266  ]       anxious  *  were  the  Judges  in  The  Duke  of  Notfolk'g  Case  to 

prevent  the  extension  of  executory  devises,  that  they  refused 
to  terms  for  years  what  they  could  not  deny  to  have  been 
settled  for  inheritance ;  and  even  Lord  Nottingham  did  not 
claim  more  for  the  former  than  was  allowed  to  the  latter. 
After  the  Revolution,  in  Scattergood  r.  Edge,  Lord  Chief 
Justice  Treby  and  Mr.  Justice  Powell  were  loud  against  the 
extension.  None,  I  believe,  have  avowed  being  favorable  to 
it.  Lord  Hardwtcke  himself  and  the  three  Judges,  who 
joined  him  in  the  certificate  finally  extending  twenty-one  years 
^beyond  lives  in  being  to  the  contingency  of  executory  deviae 
,of  inheritance,  expressed  themselves  upon  that .  occasion,,  as 
if  they  thought,  they  were  bound  to  dbavow  all  intention  of 
extending  executory  devise.  So  scrupulous  was  your  Lord- 
ship in  Long  y,  Blackall,  lest  executory  devise  should  be 
extended  beyond  the  established  Umits,  that  you  would  not 
even  decree  the  allowance  of  time  for  a  posthumous  childf 
where  the  executory  devise  began  with  a  child  en  venire  ea 
mere,  and  might  have  ended  in  the  same  way,  without 
having  first  the  opinion  of  a  Court  of  Law,  whether  such 
double  allowance  of  time  for  a  posthumous  child  was  allow- 
able: a  point,  which  however  seems  at  this  moment  ncrt  fo 
.  have  been  fully  discussed,  ot,  if  it  was  discussed,  not  fufly 
adjudged. 

.  *  .  -  •        - 

The  first,  general  head  of  imputation  against  the  trusts 

of  this  will  is,  that  the  beneficial  trusts,  which  the  testator 

appoints  to  begin,  when  his  previous  trust  of  accumulation  ,is 

.  to  cease,  are  upon  a  contingency  with  too  much  of  remoteness 

..and  latitude  for  the  rule  as  to  executory  devises.  . 
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Exc6pt  in  the  single  instance  of  Mr.  Bf'aiifeyVwHICSS^         1996. 
whose  Tain  and  fanciiul  production  shrunk  under  the  instant   -.    ^''^t!!L^,^ 
reprobation  of  Lord  T^urlow,  there  was  never  an  example  of  ^^ 

so  studied  a  design  of  experiment  upon  the  latitude  of  exe-  'WooDFOgB* 
eatery  devise,  such  a  deliberate  tampering  with  the  Law  of 
Tmst  and  Executory  Devise,  in  order  to  combine  accumula* 
tion  with  executory  devise,  to  make  them  commensurate/  and 
to  render  both  subservient  to  a  protracted  exclusion  of  all 
use  of  property  beyond  adding  to  its  own  bulk.     The  testator 
takes  seven  classes  of  lives  for  the  duration  of  his  acculnu« 
lating  project,  furnishing  six  existing  lives;  which,  consMcring, 
that  he  was  in  perfisct  health  at  the  date  of  his  will,  and  that 
his  three  sons  were  married,   might  ^  have  been  increased      [  fiOff  ] 
to  a  much  greater  number.    After  the  expiration  of  all  the 
fives,  until  convenient  purchases  of  land  can  be  found,  instead 
of  directing,  that  the  intei^st  and  dividends  should  be  applied, 
as  the  rents  and  profits  of  the  land,  if  purchased,  would  be 
ipplicable,  he  requires  an  accumulation  of  the  interest  and 
dhridends  in  the  same  manner  as  the  rents  and  profits  of  the 
lands  to  be  purchased  under  the  trust  (^)« 

Excess  of  the  Umits  of  executory  devise  may  be  imputed 
to  the  trusts  in  six  different  ways: — 

ist.  The  contingency,  till  the  happening  of  which  the  he* 
nefidal  trusts  are  prevented  from  beginning,  is  partly  upon 
a  graeral  failure  of  issue;  or' at  least  includes  the  lives  of 
unborn  grand-children  of  the  testator  indefinitely : 
.  2dly,  The  contingency  covertly  attempts  to  add  to  lives  in 
being  the  lives  of  all  such  issue  of  future  sons  of  the  testator's 
two  younger  sons  as  shall  be  bom  at  any  time  within  twenty- 
one  years  from  his  decease: 


(25)  Brown  v.  Yeali^  stated  in 
the  note,  postj  Vol.  YII,  50. 

(26)  Upon  this  part  of  the  ar« 
gament  the  Lord  ChaneeUor  ob- 
serredf  that  is  the  ease  of  every 
vil,  where  there  is  a  direction 
to  lay  oat  an  aecamulaUog  fund 
of  principal  and  interest  in  land : 
it  is  always  in  this  way ;  that, 
■alii  the  purehase  can  be  made, 

Vol.  IV.  1 


the  money  is  to  be  aeciimulated : 
where  an  accumulatiog  fund  is 
to  be  made  the  ground  of  pur- 
chase, the  iQteriDst  and  di?i« 
dends,  until  the  parchase  is  madoi 
are  never  directed  to  go  to  the 
person,  who  would  be  entitled 
to  the  rents  and  profits  of  the 
land  to  be  purchased ;  and'  it  is 
iinpossible  they  sboal^*  . 


^sat 
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'  Sdly,  At  least  {he  contingency  adds  to  lives  in  being  the 
liv68  of  issue  in  the  womb  at  the  death  of  the  testator  in  a 
way  not  allowed  by  the  law  of  executory  devise: 

4thly,  The  contingency  includes  a  double  allowance  for  the 
case  of  a  posthumous  child :  viz.  one  expressly  in  the  outset 
or  commencement  of  the  trust  of  accumulation,  and  the  other 
impliedly  at  the  close  of  it: 

5thly,  The  will  nominates  lives  for  the  Contingency  of  the 
beneficial  trusts  in  an  extent  and  in  a  manner  not  consistent 
with  the  true  spirit  of  the  rules  as  to  executory  devise : 

6thlyy  The  will  continues  the  accumulation,  till  the  lands  to 
be  purchased  with  the  residuary  personal  estate  shall  be  ac- 
tually *  purchased ;  whether  the  lives  chosen  for  postp6mng 
the  commencement  of  the  beneficial  trusts  are  expired,  or 
not. 

The  first  of  these  charges  depends  upon  the  construction  of 
the  restrictive  words.    If  they  are  construed  as  applying  merely 
to  the  seventh  class,  the  four  classes  imniediately  preceding 
will  be  left  unqualified  and  unguarded  in  point  of  time ;  viz. 
the  third,  fourth,  fifth,  and  sixth,  classes ;  or  at  least  the  third. 
For  such  testamentary  dispositions  no  favorable  interpretation 
is  to  be  expected.    The  strict  rule  of  construction  confines 
the  restriction  to  the  seventh  class.     The  restrictive  words  are 
not  necessary  to  make  sense  of  the  preceding,  distinct,  mem- 
bers of  the  sentence.     It  falli^  therefore  exactly  within  the 
rule,  that  worcls  shall  relate  to  the  last  antecedent,  unless  the 
sense  is  impeded  or  obstructed.     The  rule  "  ad  proximum 
**  antecedentem  fiat  rekUio'*  is  not  merely  a  rule  of  grammar, 
but  also  a  rule  of  legal  construction.     In  the  Year  Book^ 
9HenJVIf  28,  a,  it  is  given  in  argument,  as  if  fkmiliar,  and 
with  the  proper  qualification,   *^  nUi  impediatur  9€iUentia.^ 
In  Phwd.  IS7 ,  Judge  Broum  cites  the  rule;  and  Sir  Henry 
Finch  transcribes  it  in  his  profound  Discourse  upon  Low^  8, 
and  illustrates  it  hy  cases  fi;om  the  Year  Books  and  -Djfer. 
Noys  Maxims,  %  and  Wingate's  Maxims,.  10,  give  the  fule, 
and  exemplify  the  application  of  it  in  the  samemanner«   .As 
to  the  instances,  in  which  the  Courts  hav^^acted  upon  the 
rule,  the  case  of  Indictment,  9  Edit.  IV,'4S,'-a,  the  case  of 
restrictive  words  in  a  grant  of  tithes,  Cro.  Jam.  48,   the  case 
of  Covenants  in  Littleton's  Reports,  80,  and  the  case  upon 

the 


CASES  IN  CHANCERY.  268 

the  return  to  a  Mandamus  ih  the  Reports  in  the  time  of         1798. 
Lord  Jffoli,  ^M®,  are  all  precedents  of  the  application  of  it.  ''^^^^  • 

•  Sdlj,  The  language  of  the  will  is  not  such  as  to  afford  the  ^^ 

(^portunity  of  applying  the  restrictive  words  to  the  first  and  WooDFOltD. 
second  classes*  As  to  them,  one  part  of  the  restrictive  words  . 
b  nugatory,  and  it  is  not  possible  to  apply  the  other  part. 
Besides,  in  the  description  of  the  two  first  classes  there  is  not 
any  word  leading  to  a  connection  with  the  restrictive  words : 
the  omission  of  the  word  '^  such  *'  as  to  those  classes  amount- 
ing to  a  disconnection ;  and  though  the  word  "as**  not  only 
satisfies  the  word  "such**  in  the  succeeding  five  classes,  but 
renders  the  application  of  "such**  to  "as**  a  second  time,  in 
the  restrictive  words,  at  least  somewhat  more  than  the  idiom 
of  our  language  seems  to  ♦admit,  yet  it  gives  an  opportu-  [  ♦369  ] 
mty,  I  confess,  of  connecting  the  restrictive  words  with  the 
prior  classes.  But  the  two  first  classes  being  thus  discon- 
nected from  the  restriction  lead  in  some  degree  to  the  sup- 
position, that  the  other  four  were  intended  to  be  excluded 
abo. 

Sdly,  There  is  barely  an  opportunity  of  applying  the  restric- 
tive words  to  the  third  class ;  and  the  letter  of  the  will  is 
considerably  against  such  appUcation,  and  the  spirit  still  more 
80.  The  description  is  complete  in  itself;  the  word  "  such** 
being  satisfied  by  the  word  "  as**  in  the  same  description. 
At  the  same  time  I  admit,  there  is  a  possibility  of  applying 
the  latter  word  to  the  former  a  second  time ;  though  not  quite 
according  to  the  idiom  of  our  language  without  the  inter- 
mediate conjunction  "  and**  If  the  words  of  restriction  im- 
mediately followed  that  class,  such  an  application  at  least 
approaches  to  bad  English.  That  however  in  construing  the 
w3I  Would  not  be  the  least  objection.  The  objection  would 
be  to  the  propriety,  not  to  the  eflScacy,  of  the  expression. 
It  must  have  been  conceded,  that  the  restrictive  words  might 
lyperate  as  far  as  they  can.  Then  also  the  rule  "  reddendo 
singula  singuUs**  must  be  applied,  and  the  first  part  of  the 
restriction  must  be  applied  to  the  existing  sons  of  Peter  Isaac 
'TkeOu$§<m  at  the  date  of  the  will,  and  both  parts  to  his  future 
Jons.  But,  as  this  will  stands,  it  is  quite  different.  Between 
the  third  class  and  the  restriction  there  are  three  other  classes, 
each  so  complete  as  to  prevent.in  point  bf  language  all  neces- 
.-  T2  sity 
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1798.         sity  of  applying  the  refitriction  to  them.    Many  difiiculties  are 

«,  •  ^^^^^  to  be  overcome :  first,  the  presumption  from  the  rule,  **  Ad 

^^  proximum  ardecedentemjiat  relatio,  nisi  impediatur  sententia  /* 

Woodford,   tlien,  the  difficuhy  of  shewing,  that  the  restriction  should 

pass  over  two  of  the  classes,  and  then  attach  upon  three: 
then  the  difficulty  from  the  double  contents  of  the  third  class 
and  the  double  contents  of  the  restrictive  clause ;  for  it  is  not 
possible  to  apply  more  than  one  half  of  the  entire  restrictive 
words  to  one  half  of  the  third  class.  Therefore  it  is  necessary 
to  divide,  and  apply  the  rule  ^*  reddendo  singula  singuUs.** 
For  that  purpose  very  decisive  evidence,  that  it  is  demanded 
by  the  actual  intention,  should  be  extracted  from  the  rest  of 
the  will.  But  the  language  of  the  other  parts  of  the  will  by 
no  means  affords  that ;  and  the  spirit  of  the  whole  purpose 
more  strongly  opposes  it ;  and  provokes  the  most  rigid  ob- 
servance of  the  strict  rules  of  interpretation. 
[  S70  ]  4thly,  Even  as  to  the  fourth,  fifth,  and  sixth,  claaseff  there 

is  not  enough  to  induce  a  relaxation  from  the  strict  rule  of 
referring  to  ^he  last  antecedent,  and  so  confining  the  restric- 
tion to  the  seventh  class.  There  are  only  two  distinctiona  in 
their  favour:  first,  that  they  are  nearer  to  the  restrictive 
words  than  the  third  class ;  (which  is  of  small  consideration) ; 
secondly,  that  all  the  restrictive  words  may  be  properly  ap- 
plied to  them.  But  with  that  allowance  the  remainder  of  the 
argument,  that  has  been  used  with  regard  to  the  third  class, 
applies  to  the  fourth,  fifths  and  sixth  classes, 

•  •  •  -      • 

The  Second  Charge  of  Excess  of  the  limits  of  executory 
devise  arises  from  the  manner,  in  which  the  testator  has 
expressed  the  latter  part  of  the  restrictive  words  added  to 
the  seventh  class.  If  by  the  words  ^*  bom  in  due  time  afier^ 
''  wards  *'  he  meant  merely  to  include  such  issue  as  should 
be  in  the  womb  at  his  death,  the  objection  does  not  arise. 
But  it  is  natural,  and  in  discoursing  upon  the  subject  it  is 
quite  current,  to  consider  the  twenty-one  years  after  lives  io 
being  as  the  due  time;  and  the  question  i^  whether  he  did 
not  mean  to  include  the  lives  of  all  issue  of  future  sons  of  his 
two  younger  sons  born  within  twenty-one  years  after  his  own 
decease.  If  so,  it  is  an  excess  of  executory  devise ;  for  the 
rule  does  not  allow  the  twenty-one  years  as  a'time  for  mul« 
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tiplyii^  fives  to  extend  executory  deyke  upom     He  cannot         1798. 

be  sapposed  to  refer  to  the  birth  of  issue  of  the  fbtare  sons         ^^^"^^ 

of  any  of  his  sons  within  due  time  after  his  owii  decease,  ^^ 

except  with  a  view  to  the  boundary  of  executory  devise,  and   Woodford. 

thereby  to  give  some  farther  extension  to  the  trust  of  accu- 

mulation.    It  could  not  be  with  a  view  to  the  birth  of  a 

posthumous  child  in  respect  of  legitimacy ;  for  the  reference 

IB  to  the  birth  of  the  children  of  others.    Nor  could  it  be 

Willi  a  view  to  the  benefit  of  issue  born  to  future  sons  of  any: 

of  his  sons  in  due  time  after  his  decease ;  for  the  proposed 

purpose  is  to  exclude  such  issue.    The  object  therefore  being. 

to  extend  the  trust,  it  was  natural  for  him  to  look  to  the 

twenty-one  years.    His  anxiety  was  to  gain  a  new  succession 

of  lives  for  hb  trust.     Lives  of  children  in  the  womb  at  his* 

deadi  were  scarce  an  object.    Besides,  if  posthumous  children 

may  be  made  use  of  for  the  mere  purpose  of  extending  exe*/ 

catory  devise  to  the  life  of  a   child  in  the  womb  at  the 

testator's  death,  which  those,  who  look  no  farther  than  the 

letter  and  surface  of  execut(M7  devise,   may  suppose,    but 

^  which  is  a  latitude,  I  do  not  concur  in,  it  was  unnecessary      [  *271  ] 

to  mention  the  posthumous  issue  of  future  gnmdsons;  and  no 

special  words  were  requisite ;'  for  where  a  posthumous  child  is 

admissible  under  an  executory  devise,  he  comes  in  as  a  child 

m  e$se  by  the  construction  of  law.     But  if  the  testator  meant. 

the  twenty-one  years,  special  words  were  necessary ;  and  it 

was  natural  for  such  testator  to  have  such  a  purpose;  and 

without  so  understanding  him  it  is  scarce  to  be  accounted  for,' 

that  he  should  extend  his  comprehension  of  issue  bom  in 

due  time  after  his  death  to  the  issue  of  his  future  grand-* 

children ;  for  it  was  extravagant  to  suppose,  he  should  live 

to  see  his  future  grandsons  married  and  parents. 

I  allow,  this  imputation  of  excess  is  merely  constructive ; 
and  that  in  general  it  might  be  too  much  to  impute  to  a  tes-* 
tator  upon  grounds,  though  probable,  not  decisive,  an  illegal 
intention.  On  the  contrary  it  is  the  general  office  of  judica- 
ture to  labour  to  save  an  executory  devise  by  the  most  favor- 
able construction.  But  every  presumption  ought  to  be  made 
agaiiist  views  of  such  a  tendency  as  those  of  this  testator. 

ITke'IUrd  Charge  of  Excess  of  the  limits  arises  upon  the 
snppontioD,  that  the  testator  did  npt  mean  by  issue  born  to 

th^ 
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1798a         the  persons  described  in  due  time  after  his  decease  all  those^ 

^    ""^^^^  who  should  come  into  existence  within  twenty-one  years  after- 

Thellusson  ,     ,  ,    .  .      ,  ^         1  .     ,      1       T      1  • 

^^  wardS)  but  merely  issue  m  the.  womb  at  his  deatti.    in  this 

WoopfORD,  sense  there  are  objections  both  to  the  nature  and  extent  of  his 

purpose.  As  to  the  nature  of  the  purpose,  the  addition  of 
the  time  for  th^  birth  of  a  posthumous  child  is  only  allowable 
to  give  efibct  to  a  devise  in  favor  of  such  child,  or  to  som^ 
other  person  in  the  event  of  his  being  born  or  not.  In  general 
it  has  been  for  the  sake  of  the  child  himself.  But  the  pur- 
pose, for  which  this  testator  comprehends  issue  in  the  womb 
at  his  death,  is  quite  of  another  kind;  viz.  to  exclude  the 
posthumous  child  from  eigoyment,  and  also  to  prolong  the 
exclusion  of  every  other  person,  in  order  to  prolong  the  term 
of  accumulation.  This  is  an  abuse  of  the  extension  of  the 
contingency  of  executory  devise  as  to  the  time  for  th^  birth 
of  a  posthumous  child ;  which  was  not  conceded  foi:  such  a 
purpose :  but  in  this  instance  as  well  as  in  the  \rhole  system 
of  executory  devise  the  indulgence  was  granted  in  the  way 
of  general  accommodation  for  purposes  of  general  conve-; 
nience, 
[  27S  ]  As  to  the  extent  of  the  testator's  purpose  in  introducing 

posthumous  children,  the  extension  allowed  to  the  case  of  a 
posthumous  child    proceeds  upon  the    suppourion  of  only 
adding  nine  or  ten  months  after  a  life  in  being,  as  a  last  oi; 
farther  link  to  the  chain;  that  is,  the  time  allowed  by  law 
for  a  woman's  going  with  child  after  her  husband's  decease. 
To  that  effect  is  Lord  Kenyon's  language  in  Long  v.  JBlaciaU. 
But  this  testator  not  content  with  the  fraction  of  a  year  foe 
the  birth  of  a  posthumous  child  first  takes  that  fraction,  and 
then  adds  the  life  of  the  posthumpus  child  as  a  new  life  for 
prolongation  of  his  trust  of  accumulation,  and  consequently  of 
{lis  executory  devises.     Be8ide9,  unless  the  restrictive  words 
are  to  be  considered  as  guarding  all  such  of  the  seven  classes 
6f  Uves  as  require  their  protection,  the  trusts  must  fall  to  the 
ground.    Here  therefore  we  have  a  right  to  argue  upon  the 
will,  as  intended  to  comprehend  the  posthumous  children  of 
all  the  various  persons  described  in  the  third  and  the  four 
following  classes  of  lives ;  which  tends  wonderfully  to  multiply 
the  lives  through  the  medium  of  posthumous  issue ;  and  the 
time  would  be  extended  into  an  allowance  of  the  liyes  of  sii^ 

existing 
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fjtMting  persons  and  of  an  indefinite  number  of  persons  npt         11W> 
«i*ting„but  ^ho  nught.  possibly  have  been  bom  and  have  j^^,,^ 
had  issue  in  the  womb  at  the  death  of.  the  testator.  v. 

WOODFORBW 

•         •        ■  .... 

T^e  Fourth  Charge  of  Excess  is  closely  connected  with 

the  third.  ^The  testator,,  begins  with  taking  the  n^ie  or  ten 

months,  with  reference  to  the  lives,  not  of  one  or  two.  but  of 

ax  existing  persons,  and  an  indefinite  number  .of  additional 

persons,  who  might  {K)ssib}y  have  been  bom  and  ha^ye  had 

issue  between  the  date  of   th^  will  and  the  death  of  the 

testator;,  and  that,  with  a  view  to  gain,  a  new  successipn  of 

lives  for  protracting  the  trust  of  acqumulatioQ.    He  does  not 

indeed  expressly  claim  the  benefit  of  the  nine  or  ten  months 

for  the  birth  of  posthumous  issue  after  the  determinatioh  of 

the  last  life :  .but  it  is  the  same  as  if  he  had.     No  language 

from  him  was  necessary  to  let  in  posthumous  iissue,  being  male 

descendants  of  his  three  sons,  at  the  expiration  of  his  trust 

gI  accumulation.     The  rule^in  favour  of  posthumous  children 

operates  of  course  to  let  in  children  en  ventre  sa  mere,  if  there 

is  no  other  child  to  take.     Lord  Thurlow  in  Clarke  v.  Blake, 

iBro^  C.  C.  S20,  so  considered  it;   though  there  were  other 

children ;  and  the  question  was  only,  whether  the  posthumous 

child  should  take  with  them ;  and  though  the  bequest  was 

^to  children  Kving  at  the  death  of  their  father.     LordAen*      [  *378  ] 

yoft's  opinion  in  Cooper  v.  Forbes^  2  Bro.  C.  C.  63,  is  not  to       ^   . 

the  contrary;  for  the  words  were  speciaL     Besides  that,  it 

seems  now  to  be  settled  by  Doe  v.  Clark,  2  H.  Black.  999, 

that  &  child  en  ventre  sa  mere,  when  .bom,  shall  be, per* 

mitted  to  share  with  childi:en  living,  when  the  devise  takes 

effect  (27). 

In  Goodman  v.  Goodrighf  {28),  which  is  much  discussed  in 
Doe  y.  Fonnereau,  Doug.  470,  and  in  Feames  Executory  De^ 
vises,  according  to  a  manuscript  note  of  Mr.  Francis  Fibner, 
Sir  Fletcher  Norton  arguing  against  th^  will  observed,  that 
it  was  going  ^rther  than  Stephens  v.  Stephens ;  and  that  in 
diat  case  executory  devise  was  extended  to  the  utmost.  Lord 
Mansfield  s^,  that  point  was  well  settled ;  that  a  life  in 
being  and  twenty-one  years  afterwards  is  the  utmost  extent 
,  \  for 

.    (27)  See  the  Decree  upon  the  JEc|uUy  .re^^rv^d,  wl»,  Vol.  II,  ^3, 
(?8)  2  JJiirr.  873. 
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1798/        ibr  an  executory  devise,  mid  is  no  more  than  the  Common- 
Law  allows  in  legal  limitations ;  which  restrain  the  heir  from ' 
aliening  till  twenty-one* 
UToooFORD.       This  is  strong  against  extending  the  nine  or  ten  months 

tp  i^hteen  or  twenty. 

Supposing  this  to  be  the  naked  case  of  an  executory  devise' 
beginning  with  a  posthumous  child  and  ending  with  one  also^  - 
I  conceive  the  point  to  be  fiurly  open  to  argument  notwith- 
standing Long  V.  BlacbaUn    I  shall  be  told,  the  certificate  in 
that  case  sanctions  this  will  in  taking  the  whole  life  of  iiie  * 
posthumous  child  and  in  taking  the  time  of  gestation  twicer 
and  I  agree,  that  in  respect  of  its  having  been  sent,  by  your 
Lordship  to  the  Court  of  King's  Bench  for  the  purpose  of 
having  this  sort  of  point  determined,  and  in  respect  of  the 
decree,  that  appears  {aniey  VoLIU,  495)  to  have  been  made ' 
in  consequence  of  the  opinion  certified  by  that  Court,  it  does  * 
seem  an  adjudication  in  favor  of  it:  but  that  case  is  open  to ' 
a  variety  of  most  serious  objections ;  and  I  feel  it  my  duty  to 
controvert  both  the  decision  itself  and  the  application  of  it' 
to  this  wiU.   With  regard  to  the  decision  itself,  I  am  not  con- 
vinced, that  the  point  as  to  the  legality  of  taking  the  allowance 
of  time  for  the  birth  of  a  posthumous  child  twice,  at  the' 
be^nning  and  end  of  the  executory  devise,   received  a  fuD ' 
and  complete  decision  in  the  Court  of  King's  Bench ;  or  if  it 
r  ^^4  ]      did,  .that  the  decbion  agrees  with  the  *real  meaning  of  the 

rule  of  executory  devise.  Certainly  the  case  was  sent  to  the 
Court  of  King's  Bench  with  a  view  to  try  that  pcmit  (the  case 
being  such  as  fully  to  require  the  consideration  of  it),  and 
from  the  olyectioui  your  Jiordship  saw  to  the  remoteness  of 
the  ultimate  limitation,  \n  aspect  of  the  interveiiing  life  oT 
the  posthumous  son.  The  result  was  a  certificate  in  favor  of 
the  executory  devise ;  in  consequence  of  which  your  Lordship 
found  it  necessary  to  decide  the  second  question.  If  the 
point  was  determined,  the  effect  is  to  increase  the  allowance 
of  nine  or  te9  mqnths  beyond  a  life  in  being  to  eighteen  or 
twenty  months ;  and  to  try  that  very  point  was  the  veal  object 
in  sending  the  case  to  the  Court  of  King's  Bench :  but  it  seems 
as  if  the  effect  of  beginning  an  executory,  devise  with  the 
life  of  a  person  in  th^  womb  had  escaped  attention,  which  is 
|)ot  ^y  doubling  the  diow/mce  of  nine  or  ten  xqoQths  for  the 

bir^ 
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Mrflh  o#  a  posthumous  child  by  expressly  taking  that  time  at  1798. 
the  bqpnning  of  the  contingency^  which  is  by  construction  -,  ^^'^ 
allowed  at  the  close  of  it,  but  is  liable  to  the  objection  of  i^. 

adding  the  life  of  the  child  in  the  womb  to  the  life  of  the  WooofordI 
existing  person.  So  far  was  luordKenyon  in  giving  his  opi-^ 
mon  from  considering  himself  as  giving  the  allowance  of  nine 
or  ten  months  for  a  posthumous  child  twice,  that  he  con^** 
dudes  with  stating  it  to  be  the  established  rule  to  Hmit 
exetatory  devise  to'  a  life  or  lives  in  being  and  twenty-one 
yean  and  a  fraction  of  another  year,  aDowing  for  the  time 
of  gestation. 

With  regard  to  the  effect  of  that  case,  if  it  is  to  be  con« 
sidered  as  an  adjudication  reaching  the  whole  length  of  the 
p(»nty  upon  which  your  Lordship  meant  to  be  advised  by  a 
Court  of  Law,  if  it  is  to  be  considered  as  any  thing  more  than 
a  decision  affirming  the  allowance  of  the  legal  time  for  birth  of 
a  posthumous  child  beyond  a  life  or  lives  in  being,  there  are' 
grestt  objections  to  it.  It  was  argued  only  on  one  side:  the 
Court,  after  hearing  the  argument  in  favor  of  the  executory 
devise  having  so  declared  in  favor  of  it,  without  hearing 
what  could  be  said  on  the  other  side,  as  to  induce  the  Counsel 
sgunst  the  executory  devise  to  decline  the  argument,'  under 
the  impression,  that  he  should  not  be  able  to  change  that 
opinion.  •*•  ' 

The  iirst  objection  to  the  case,  supposing  it  to  decide  the 
pomt,  is,  that  it  adds  nine  or  ten  months  to  the  boundairy 
of  executory  devise : 

Secondly,  in  this  respect  the  decision  exceeds  the  very  line,'      [  27JS  ]  * 
it  professes  to  adhere  to ;  Lord  Kenyan  expressly  stating  the 
rale '  with  an  allowance  of  only  a  fraction  of  a  year  beyond 
fives'in  being  and  twenty-one  years : 

Thirdly,  the  decision  has  the  effect  of  taking  the  life  of 
a  person  en  venire  sa  mere  for  a  life  in  being. 

This  leads  to  a  vast  extension  of  the  limits  of  executory 
devise.  If  lives  in  being  maybe  taken  for  the  contingency 
of  executory  devise,  if  Kves  of  children  in  the  womb  are  to 
be  considered  as  lives  in  being,  are  to  be  taken  for  the  safne 
purpose,  and  if  twenty-one  years  are  to  be  allowed  beyond* 
both,  the  boundary  becomes  in  effect  extended  to  a  generation 
beyond  lives  in  being.  Sitch  an  interpretation  is  not  con-  ^ 
^HttMe  ^ith^r  to  the  authorities,  by  which  the  rule  was  fixed,' 
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1S[M«         or  to  the  reason  of  the  rule.    In  HumberH&n  ¥•  Humbersfams 

THEu!uasoN  ^  "^^  ^^'^^  ^^»  '^^^  *  ^^^*  ^^  thrown  out  of  an  exception  of 
V.  children  m  the  womb.     The  authorities  in  general  mention 

MrooproRi^*  Uygg  jjj  iieing,  and  twenty-one  years  with  a  fraction  of  a  year 

as  the  ne  plus  uUra  of  executory  devise.  Upon  the  reason 
of  the  xule^  the  boundary  is  constituted  by  analogy  to  the 
entail  of  inheritance.  For  that  purpose  the  endeavour  has 
been  to  make  the  two  modes  of  entail  correspond  in  this  re* 
spect^  so  far  as  the  difierence  between  an 'entail,  that  may  be 
barred  by  common  recovery,  and  an  entail,  that  cannot  be 
so  barred,  will  allow.  But  if  lives  of  children  in  the  womb 
may  be  intrckluced  between  lives  in  being  and  the  twenty-one 
years  afterwards  to  enlarge  the  boundary  of  executory  devise, 
if  the  fiction  of  the  Roman  Law,  considering  children  in  the 
womb  as  living  persons;  a  fiction  invented,  and  adopted  by 
our  Law,  for  the  benefit  of  such  children,  and  to  enable  them 
to  take  legacies  and  devises,  is  to  be  applied  to  accomplish 
such  enlargement,  and  thus  to  be  converted  against  both  them 
and  others  into  an  instrument  of  extending  executory  devise 
by  adding  a  new  link  to  the  chain,  the  boasted  analogy  be- 
tween strict  legal  entail  by  estates  for  life  with  remainders 
over  and  the  irregular  but  permitted  entail  by  executory  de- 
vise will  be  destroyed;  and  entail  by  executory  devise  will 
continue  property  unalienable  for  a  longer  time  than  can  be 
effected  by  entail  dirough  the  medium  of  remainders.  In 
the  latter  way  the  ultimate  point,  to  which  the  iK)wer  of  bar- 
ring by  common  recovery  can  be  postponed,  is  twenty-one 
['^276  ]      years  after  the  death  of  the  ^  tenant  for  Ufe,  including  the 

fraction  of  a  year  for  the  birth  of  his  posthumous  issue :  in 
the  former,  if  the  executory  devise  is  so  constituted  as  to 
keep  the  executory  devisee  uncertain  till  the  moment  he  is  to 
take,  as  in  fact  is  done  by  this  will,  the  entail  will  continue 
incapable  of  being  barred  during  lives  in  being  and  twenty- 
one  years  and  the  fraction  of  a  year,  and  alsq  during  the 
whole  life  of  the  posthumous  child  besides. 

Fourthly,  sp  letting  in  the  lives  of  children  in  the  womb  in 
addition  to  the  lives  of  persons  in  being  and  the  twenty-on^ 
ytors  afterwards,  and  sp  protracting  the  contingency  of  exe^ 
cutory  devise  beyond  the  latest  time  endured  for  postpomng 
the  power  of  barcing  by  common  recovery,  are  inconsistent 

iirith 
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iridi  Uie  rulei  hord  Kenyan  himself  lays  down  in  Long  f.  1798. 
Blaehi^U{  that  the  rules  respecting  executory  devises  have 
conformed  to  the  rules  laid  down  in  the  construction  of  legal 
limitations ;  and  the  Courts  have  said^  that  estates  shall  not  Woodfoed* 
be  unalienable  by  executory  devise  for  a  loiiger  timQ  than  !« 
allowed  by  the  limitations  of  a  Conimon  Law  ConvteyancOr 
But  this  construction  will  make  property  unali^mble  by  exe- 
cutory devise  longer  than  C{m  be  done  by  the  regular  form  of 
entail  to  the  fbll  extent  of  the  difference  between  the  posthu- 
mous child's  attaining  the  age  of  twenty-one  and  the  whole  of 
lu8  life*  In  this  view  Lmg  v^  BlaciaU,  if  it  is  to  be  deemed 
as  sanctioning  the  allowance  of  lime  for  a  posthumous  child 
ttrice^  is  not  merely  an  ex^nsion  of  the  limits  of  executory 
devise^  but  is  one  of  a  most  dangerous  land ;  not  only  adding 
a  new  fraction  of  a  year,  but  by  necessary  consequence  adding 
the  whole  life  of  the  posthumous  child^  and  so  fundamentally 
subverting  the  analogy  to  entail  in  the  common  form  of  legal 
settlementi  and  granting  much  more  of  certain  duration  to 
the  irregular  and  barely  permitted  mode  of  entail  than  to  the 
regular  and  strictly  legal  mode. 

-  But  though  that  case  should  be  deemed  the  most  conclusive 
precedent  for  allowing  time  for  the  birth  of  a  posthumous 
child  twice,  it  will  not  reach  this  will;  for  there  it  was  to  give 
efiect  to  an  executory  devise  including  a  series  of  provisions 
for  children  and  their  issue ;  a  purpose  laudable  and  merito* 
pons ;  on  which  account  the  Judges  might  feel  it  their  duty  to 
do  all  in  their  power  to  save  the  will :  but  it  is  the  duty  of  a 
Court  of  Justice  to  do  all  in  their  power  to  disappoint  the  pro- 
visions of  a  will  so  unmeritorious  and  even  lumatural  as  this. 

The  Fifth  Charge  of  Excess  is  for  taking  a  number  of  [  277  ] 
lives  merely  to  protract  the  trust  of  accumulation  and  the 
vesting  of  the  executory  devises.  Looking  only  to  the  letter 
and  siurface  of  the  boundary,  it  is  natural  to  suppose  from  the 
manner  of  expressing  the  rule  a  licence  of  choosing  lives  in 
being  without  regard  either  to  the  number  of  Uves  or  to  their 
.connection  with  the  executory  devise  beyond  serving  to  ex- 
^nd  the  contingency ;  but  in  a  Court  of  Justice  the  reason  of 
the  rule  must  be  scrutinized,  and  it  is  a  duty  to  be  vigilant 
|n  guarding  against  abuse,  and  for  that  purpose  to  be  even 

austere 
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1796;         atistere  in  resisting  all  attempta  to  defeat  the  spirit  of  the 

THKixusftON'  i^e  uiider  the  shelter  of  its  letter,  to  discountenance  in  the 

9.  Btlrongest  manner  all  tampering  with  the  rule,  and  sternly  to 

WooDFOE0.'  reject  all  contrivances,  however  colourable,  to  elude  its  real 

boundary.     The  spirit  of  the  rule,  which  the  Courts  have 

V 

gradually  established  as  the  boundary  of  executory  devise,  is 
die  qualification  of  their  indulgence^  to  prevent  this  irregular 
"  mode  of  entail  from  exceeding  the  limits  of  the  regular  and 
strictly  legal  mode.  It  is  not  consistent  with  the  reason  of 
this  indulgence,  or  the  spirit  of  such  a  boundary,  to  permit 
fives  in  being  to  be  taken  indefinitely  for  the  purpose  of  pro- 
tracting  executory  devise  to  the  utmost  possible  extent,  the 
duratkm  of  an  indefinite  nimiber  of  lives  can  accomplish,  or 
even  to  sanction  taking  any  great  number  of  lives  only  con- 
nected with  the  executory  devise  as  they  are  used  to  extend 
it  beyond  the  duration  of  a  regular  entail.  Even  the  letter  of 
the  rule,  as  it  b  usually  expressed,  rather  imports,  that  the 
contingency  must  not  exceed  lives  in  being,  than  that  any 
number  of  lives  may  be  taken;  and  it  b  not  necessary  upon 
the  letter  of  the  rule  in  common  parlance  to  suppose  any  num- 
ber of  lives  in  being  without  qualification.  But,  whatever 
may  be  the  result  of  a  dry  interpretation  of  the  letter  of  the 
rule,  neither  its  spirit,  nor  the  efibct  intended  by  the  Judges 
in  adopting,  or  rather  constituting,  it,  nor  the  practice  upon 
it,  accord  with  an  indefinite  and  unqualified  number  of  lives* 
The  spirit  b  not  to  permit  executory  devise  to  extend  beyond 
the  legal  regular  mode  of  entail :  but  if  lives  in  being  of  any 
persons  and  in  any  number  may  be  taken  for  the  basis  of 
executory  devise,  it  may  be  upon  the  contingency  of  the 
death  of  the  surv^ror  of  all  the  existing  branches  of  our 
Royal  Family,  of  aM  the  exbting  Peers  of  Great  Britain  and 
Ireland,  all  the  existing  Members  of  the  two  Houses  of 
ParUament  in  both  Islands,  all  the  persons,  whose  lives  are 
[  ^^8  ]  •  comprised  in  the  several  exbting  Tpn tines,  and,  if  posthu- 
mous persons  are  to  be  considered  as  persons  in  being,  all 
children  in  the  womb  of  all  these  classes  of  persons. 

Thb  is  not  the  utmost  latitude.  If  the  number  of  lives  b 
to  be  quite  indefinite,  the  contingency  m§y  be  extended  so 
long  a^  any  person  can  be  found  in  Europe,  or  rather  in  any 
part  of  the  known  world,  who  was  either  Uving  or  in  the  wemb 

at 
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at  the  death  of  the  particular  testator.    It  would  become  quite         1706» 
eaqr  to  constitute  such  an  entail  as  could  not  fail  of  continuing 


incapable  of  being  barred  above  a  century,  or  rather  near  iv  v, 

century  and  a  half;  for  there  is  not  a  weekly  Bill  of  Mortality  Wooofobh. 
for  Ixmdan  and  its  vicinity,  that  does  not  contain  the  death 
of  a  person  above  the  age  of  100.  Then  adding  the  twenty- 
one  years  and  the  double  allowance  of  nine  or  ten  months  for 
posthumous  children,  with  the  chance  of  a  minority,  when 
the  executory  devise  commences,  there  will  be  a  certainty  of 
121  years  and  the  chance  of  twenty-one  years  more.  In  the 
ordinary  and  legal  mode  of  settlement  there  is  not  a  proba- 
bility of  keeping  an  estate  unalienable  for  above  half  a  cen- 
tury; and  the  chance  is  much  against  its  reaching  that 
time. 

.  As  to  the  effect  intended  by  the  Judges  in  lapwing  lives  in 
being  as  the  basis  of  executory  devise,  and  the  practice  under 
that  allowance,  the  idea  of  calling  in  an  indefinite  number  of 
lives  to  spin  out  executory  devise  never  occurred  to  the  mindii 
of  those,  who  gradually  extended  executory  devise  to  the 
boundary  of  entail  under  legal  settlement.  For  some  .time 
they  hedtated  as  to  exceeding  one  life :  but  this  hesitation  was 
overcome  by  the  good  sense  of  Hak,  Bridgman,  Lord  Not" 
Ungikim,  and  other  distinguished  Judges ;  who  saw,  that  to 
constitute  the  boundary  with  a  just  analogy  to  legal  settlement 
it  was  necessary  to  allow  to  the  irregular  entail  the  same  pro- 
portion of  lives,  as  was,  of  course  allowed  under  the  regolar 
species;  that  is,  the  lives  of  as  many  persons  in  being  as  were 
the  real  objects  of  the  provision  under  the  particular  will  or 
setdement.  To  this  use  of  lives  in  being  for  the  contingency 
of  executory  devise  is  to  be  applied  the,  language  of  Lord 
Hale,  and  after  him  of  Judge  TwUden  and  others,  when  they 
observed  upon  the  aHowance  of  several  Uves,.  that  all  the 
candles  were  lighted  at  once;  and  therefore  it  was  only  the 
duration  of  one  life.  ,  Accordingly  in  Scattergood  v.  *  Edg^  [  ^279  3 
the  Court  spoke  of  twenty-five  or  thirty  years  as  the  probable 
result  of  taking  live^  in  being.  This  way  of  considering  it  is 
no  ill  calculation,  as  applied  to. estates  for  life  in  the  common 
course  of  family  settlements,  but  is  ridiculous,  when  applied  to 
an  indefinite  number  of  lives  unconnected  with  the  property 
devised  or  settled^  except  by  being  called  in  aid  to  defraud 

the 
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1900.         t^G  '^  spirit  of  the  rule  of  executory  detise,  aiid  to  abuse 
its  indulgence.    Had  such  an  attempt  been  expected  by  the 


^  Judges,  to  whom  we  owe  both  the  permission  and  boundary 

WoODFOBD.    of  executory  devise,  it  is  probable,  that,  while  they  wer^ 

liiaking  out  the  indulgence  to  suit  the  general  contenience, 
they  would  have  been  more  explicit  in  guarding  against  a 
misconception  of  the  sense,  in  which  they  extended  executory 
devise  from  one  life  to  several.  *  But  the  practice  under  the 
rule  as  to  lives  in  being  proves,  the  Courts  were  well  under- 
stood. The  step  from  one  life  to  two  Or  more  was  taken  by 
Lord  Hale  just  after  the  Restoration,  or,  according  to  Lord 
Nottingham's  Manuscript  Reports  and  Prolegomena,  a  few 
years  before ;  and  it  appears  by  Lord  BridgmtnCs  Manuscript 
Reports,  that  Lord  Hale  was  soon  followed  by  the  other 
Judges :  but,  though  almost  a  century  and  a  ^alf  have  since 
passed,  I  doubt,  whether  a  single  instance  has  occurred  of  an 
attempt  to  act  upon  the  rule,  as  giving  a  right  to  take  ka 
indefinite  niunber  of  lives  to  protract  executory  devise,  or 
even  till  this  case  a  single  instance  of  an  approach  to  experi- 
ment in  that  way.  Neither  Mr.  Hopkins  nor  Mr.  Bradley 
attempted  this  species  of  fraud  upon  the  rule.  It  is  not  to 
be  endured  for  the  most  meritorious  executory  devise,  much 
less  for  diis.  That  this  will  amounts  to  tampering  with  the 
rule  as  to  lives  in  being  is  grossly  apparent. 

The  Sixth  Charge  of  Excess  of  the  limits  of  executory 
devise  arises  upon  the  provisioil  still  farther  protracting  the 
acounulation,  until  pui'chases  of  knd  shall  be  actually  efi^ted. 
The  efiect  of  this,  unless  a  construction  is  adopted  to  make 
it  determinable  witb  the  last  life,  will  be  to  give  a  chance  ef 
a  farther,  uncertain,  postponement  of  enjoyment  under  these 

*         *  • 

executory  devised.  In  pcrnit  of  actual  eiljoyment  the  whole 
residuary  devise  is  affected  by  this  farther  attempt  at  pro- 
traction, substituted  in  the  place  of  the  g^ieral  provision, 
that  tmtil  the  purchase  the  intei^st  shall  go  to  the  same 
person,  to  whom  the  rents  and  profits  of  the  land,  when 
purchased,  would  belong  (S9). 

In  addition  to  this  the  testator  attempts  a  still  farther  pro- 
traction as  well  of  the  vesting  as  of  the  actual  enjoyment  by 

(29)  8ee  the  note,  ante,  207. 
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making  it  nnoertain,  who  will  be  the  nude 'lineal  descendatitfl         170R. 


t(y'  take  beneficially,  till  the  moment  of  actual  partition.    It  _     ^f^^^ 
dep^ida  upon  the  Cimstraction  of  the  word  ''  then    in  the  ^^ 

dauase  directing  the  partition.    The  expressicm  '*  then  living**  WVK^oMl^tiC 
means  living  at  the  tiqie  of  that  conveyance.    It  is  clearly      i. 
so  according*  to  the  fiteral  construction  by  reference  to  the 
last  antecedent.    The  general  purpose  of  this  testator  also 
fiivoors  that  construction. 

Second  GenercU  Head. — The  consequence  of  over-ruling 
the-  objections  to  the  legality  of  these  trusts  must  be,   that 
executory  devise  may  be  applied  te  prevent  all  alienation  of 
property  for  120  or  even  140  years ;  and  by  combining  with 
it  accumulation  it  may  be  possible,  to  prohibit  all  beneficial 
enjoyment  during  the  same  period.     Such  a  combination  of 
trust  of  accumulation  with  executory  devise   could  not.  be 
endured  without  the  most  glaring  and  dangerous  mischief  to 
the  community  by  locking  up  an  immense  property  and  the 
income  of  it  for  many  years  to  the  great  injury  of  the  com- 
merce, the  revenue,  and  the  wealth,  of  the  country;  by  mono- 
polizing and  reducing  into  a  state  of  mortmain  the  landed 
estates  of  the  kingdom  to  a  great  extent,  and  by  giving  at  the 
end  of  that  period  possibly  to  one  individual  a  property  pro- 
ducing a  revenue  equal  to  the  Civil  List  upon  a  moderate 
calculation.    This  may  be  imitated  in  other  instances  and  car- 
ried to  a  much  greater  extent,  upon  the  principles,  which  must 
be  established  by  a  judgment  in  favour  of  these  trusts.    But 
by  a  combination  of  accumulation  with  executory  devise,  even 
confiiung  the  latter  to  its  proper  limits,  the  incidental  public 
mischief  Would   »be  very  great    by  afibrding  very  .probable 
mealis  of  protracting  accumulation  for  half  a  century.    The 
p^^ers  conferred  by  the  law  or  indulged  by  the  judicature  of 
the  country,  viz.  the  general  and  strictly  legal  testamentary 
power,  the  particular  and  indulged  power  of  executory  devise^ 
and  the  permitted  power  of  creating  trusts,  all  exist  under 
limitations  wholly  inconsistent  with  sheltering  trust  of  accu- 
mulation* under  executory  devise.     The  general  testamentary 
power  was  given  in  order  to  regulate  the  use  and  enjoyment 
vf  property.     Executory  devise  was  indulged  against  the  ge- 
tuQs  of  our  Law,  and  almost  against  its  precepts,  for  general 

accom- 
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17M.     ..  accotmnodation.     Tirust  abo,  a  stranger  to  our  Law/  was 


adopted  by  our  Courts  of  E^iuity  for  the  sake  of  general  con- 

9,        '    Tenience  under  an  implied  ^  reservation  of  a  discretion  not 

^ooDFOBi).    to  allow  it  for  any  unmeritorious.  p&rpose  against  public  good. 

[  ^S81  ]      The  Courts  both  of  liaw  and  Equity  upon  the  principle  of 

.  public  good  and  public  conveniencei  reject  customs,  condi- 
tioqs,,  covenants,  and  agreements.  Trust  of  posthumous  accu- 
mulation in  any  extent  I  take  to  bc^. rather  a  novel  .practice. 
I  doubty  whether  it  can  be  traced  much  higher  than  the  com- 
mencement of  Lord  Hc^dwicke^s  administration^  of  Equity. 
I  take  it  to  have  been  unknown  long  after  Lord  NotiingAam^B 

,    time ;  and,  had  the  attempt  been  early  made  to  combine  it 
with  executory  devise,  probably  it  would  have  checked  the 
establishment  of  executory  devise  itself.     In  strictness  such 
posthumous  trusts  for  aggrandizing  families  prospectively  by 
suspending  all  beneficial  enjoyment  ought  not  to  have  been.in 
any  degree  countenanced  by  Courts  of  Equity;  without  whose 
aid  posthumous  accumulation  would  be  wholly  impracticable. 
However  the  practice  of  posthumous  accumulation  has,  I  con- 
fess, by  some  means  insinuated  itself.    During  infancy  and 
insanity  such  a  trust  is  scarce  more  than  a  restraint  upon 
expenditure  almost  necessarily  incident  to  that  situation.    On 
.tlvit  account  perhaps  a  trust  for  the  same  purpose  escaped 
observation.     This  might  lead  to  attempts  at  the  same  thing 
jTor  a  short  time  afterwards,  and  in  a  way  independent  both 
of  minority  and  mental  incapacity.     Thus  insensibly  trust  of 
^accumulation  obtained  some  sort  of  footing.    At  lengtb>  I  be- 
lieve, even  respectable  lawyers  have  been  led  to  suppose  k 
allowable  to  annex  trust  of  accumulation  to  executory  devis^ 
as  if  they  were  of  the  same  nature ;  and  this  notion  may  Imve 
been  encouraged  by  some  few  cases,  in. which  the  executory 
devisee  has  prevailed  in  obtaining  the  intermediate  profits 
between  the  death  of  the  testator  and  the  vesting. of  the 
executory  devise.    But  the  point  of  allowing  the  same  latitude 
to  trust  of  accumulation  as  to  executory  devise,  as  far  as  I 
.know  at  present,  has  never  been  regularly  debated.    In  the 
case  upon  Mr.  Bradley^s  wiQ,  there  was  an  opening  ipr  arguing 
the  point  on  behalf  of  his  next  of  kin:  but.it  became  unne- 
.cessary  for  them  to  contend  it ;  Lord  I^urlaw  instantly  ques^ 

^tioning  the  whole  trust,  and,    after  hearing   the  Aiiprt^ey 

*         *        '  -  •    •  ■  .       *        ^^ 
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General  in  support  of  it,  decreeing  for  the  next  of  kin  with"-  1798. 
out  calling  for  any  argument  in  their  favour.  Had  the  de-  _,  ^'^^ 
cision  been  against  them,  it  might  have  led  to  the  discussion  ^^ 

of  the  point,  whether  trust  of  accumulation  may  be  co-exten-  Woodford. 
sive  with  executory  devise;  ♦for  the  will  seems  fi-amed  with  [  ♦282  ] 
a  view  to  experiment  in  that  way  by  directing  a  trust  of  accu- 
mulation for  a  moiety  of  the  yearly  income  of  a  capital  of 
about  30,000/.  for  thirty  years,  and  then  a  trust  of  accumu- 
lation for  a  smaller  portion  of  the  same  yearly  income  for 
sixty  years  more.  By  thus  qualifying  and  dividing  his  trust 
of  accumulation,  and  making  it  subservient  to  a  trust  to  buy 
such  books  as  might  have  a  tendency  to  promote  the  interest 
of  yirtue  and  religion,  and  the  happiness  of  mankind,  and  to 
distribute  such  books  in  Great  Britain  and  the  British  domi- 
niona^  and  farther  by  calling  on  the  Court  of  Chancery  to 
assist  in  carrying  this  charity ,  as  Mr,  Bradley  calls  it,  into 
execution,  he  probably  thought,  he  should  succeed,  or  at 
least  that  he  should  carry  his  point  to  the  extent  of  his  first 
stage  of  accumulation  of  thirty  years,  under  the  colour  of 
religion  and  morality:  but  Lord  Thurhw  required  to  know, 
what  could  be  urged  in  favour  of  so  strange  and  vague  a 
trust,  and,  inimediately  after  the  Attorney  General  had  been 
heard  in  support  of  it,  annulled  the  trust,  and  gave  the  pro- 
perty to  the  next  of  kin. 

The  truth,  I  believe,  is,  it  remains  to  adjust  the  boundary 
of  trust  of  accumulation.  The  boundary  ought  not  to  be  so 
extensive  as  that  of  executory  devise.  Lives  in  being  and 
twenty-one  years  may  be  a  reasonable  and  proper  allowance 
for  entail,  and  yet  be  intolerable  as  a  period  for  the  prohi- 
Intion  of  all  use  and  enjojrment  of  property.  At  least  such  a 
decision  ought  liot  to  be  made  in  such  a  case  as  this. 

Third  General  Head. — The  objections  under  this  head  arise 
from  the  particular  language,  in  which  the  beneficial  devises  to 
take  place  under  the  partition  directed  are  described.  The 
testator  might  mean  the  eldest  male  lineal  descendant  in  point 
of  age  without  in  any  degree  regarding  heirship.  That  seems 
to  be  the  most  literal  interpretation :  but  it  is  not  very  probable. 
He  might  mean  such  descendant  as  should  be  heir  male  of  the 
body  of  each  son,  being  both  heir  general  and  Heir  male.    He 

Vol.  IV.  U  might 
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1108.         thight  also*  iriean  the  hmt  male^  as  usually  opposed  to  the  h^ir 

-,     ^^^""^  ffeneral.     Will  the  Court  undertake  to  sruess  what  the  testator 

^^  intended  ?    Will  they  not  rather  say^  the  will  is  too  ulioertaiB 

WooDFORH.   to  be  interpreted ;  and  that  it  is  fit,  the  dispositbni  the  liiw 

ttiakes  for  the  family,  shall  prevail?    But  this  uncertainty  to 

to  the  person  to  take  is  not  the  only  one*    There  is  another 

[  ^283  ]      uncertainty  as  to  *the  time,  when  the  description  shall  Itttach. 

He  might  mean  the  eldest  male  lineal  descendant  at  the  very 
moment  the  trust  of  accumulation  should  cease :  but  he  might 
tnean  one  of  four  periods  more  distant ;  viz.  when  all  the 
accumulating  fund  shall  be  invested  in  land,  or  when  the  lands 
shall  be  valued,  or  when  they  shall  be  allotted  for  patdtion, 
or  when  the  conveyance  shall  be  executed.  The  same  ambi- 
guity is  found  in  the  limitations  in  remainder*  All  this  obscu- 
rity arises  from  the  testator's  anxiety  to  continue  the  secret 
who  is  to  take. 

It  is  certainly  the  duty  of  a  Court  of  Justice  to  give  effect 
to  last  wills ;  and  it  is  difficult  to  annul  them  for  unoektainty : 
but  they  are  sometimes  rejected  on  that  ground }  and  deeds 
and  agreements  have  been  set  aside  for  the  same  reason.  In 
8  Fin,  tit.  Devise,  D.  there  is  a  large  collection  of  cases  upon 
wills  of  this  description ;  in  many  of  them  devises  and  legacies 
are  condemned  for  uncertainty.  Equity  Cases  Abridged  fEor- 
nish  some  precedents  of  the  same  nature.  The  same  subject 
is  taken  up  with  some  additions  in  tit.  Legacy  and  Devise,  in 
the  new  edition  of  Bacon* s  Abridgment ;  which  weU  deserves 
to  be  entitled  an  improved  edition.  In  14  Vin.  tit»  Grani,  R. 
there  are  instances  of  grants  void  for  uncertainty.  In  Baean^s 
Abridgment,  the  same  tit.  C.  and  F.  there  is  much  etptanation 
upon  that  subject.  If  lands  are  given  to^.  for  Uft;  remainder 
to  B.  in  tail ;  remainder  to  C.  in  formdpredicidi  k  is  void  for 
uncertainty :  Co.  Lit.  20  b.  In  Corbefs  Case,  1  Co,  84  6.  85  a« 
Anderson,  citing  a  case,  in  which  a  condition  enlarging  a  lease 
for  life  to  a  fee  was  held  void  for  uncertainty,  accounts  for  it 
by  observing,  that  Judges  ought  to  know  the  intent  of  the 
parties  by  certain  and  sensible  words,  which  are  agreeable 
and  consonant  to  the  rules  of  law ;  and  then  he  puts  »  farther 
case  of  grant,  which  was  adjudged  void  for  uncertainty.  Lord 
Vaughan  concludes  his  judgment  in  Crowley  v.  Swindles, 
Vaugh.  176,  by  stating,  thai  words  being  insensible  ought  t& 
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tie  rqected.    In  Bromley  v.  Jefferies^  2  Fern.  415,  Lofd  So"         1708. 
fners  refused  specific  performance  of  an  agreement,  pardy    Th££lusson 
bacauAe  it  was  uncertaip.    In  Leslie  v.  The  Duke  of  Devoti'^  v. 

Mre,  2  Bro.  C.  C.  187,  Lord  Kent/on  held  a  bequest  of  mort-  Woodpord. 
gages,  which  were  so  devised  as  to  refer  to  two  sets  of  limi- 
tations of  two  other  estates,  without  specifying,  which  was 
meant,  too  uncertain  to  have  effect;  saying,  that  wjbyere  the 
Court  cannot  see  its  way,  the  property  must  be  considered  as 
undisposed  of.  In  TAomas  v.  •  Thomas,  6  Term  Rep.  B.  R.  [  •  284  ] 
^1,  a  devise  was  held  void  for  uncertainty  as  to  the  devisee. 
In  Lord  Walpole  v.  Orford,  {ante,  Vol.  Ill,  402)  your  Lordr 
ship  would  not  execute  an  agreement  to  make  mutual  wills; 
and  one  reason  was,  that  the  agreement  was  too  uncertain. 
lir.  Bradley's  will  was  thought  by  Lord  Thurloto  too  vague  to 
be  executed. 

The  books  fiimish  no  instance  of  such  uncertainty  as  arises 
upon  this  will. 

The  consequence  of  refusing  to  save  the  beneficial  trusts  for 
the  male  descendants  of  the  testator's  sons  will  not  be  to  let 
m  the  trust  towards  paying  off  the  national  debt.  There  are 
indeed  cases  both  of  remainders  and  executory  devises  (30), 
which  have  been  held  to  operate  immediately,  where  the 
preceding  estates  have  failed  of  taking  effect :  but  there  is  not 
any  room  fi>r  applying  such  cases  to  this  will ;  for  the  ultimate 
lemainder  to  the  trustees  in  fee  is  not  immediately  and  simply 
upon  a  trust  to  sell  the  lands  for  the  use  of  the  sinking  fund, 
but  that  trust  is  the  subject  of  a  subsequent,  distinct,  clause, 
expressly  directing  it  to  take  place  upon  failure  of  male 
lineal  descendants  of  the  testator's  three  sons,  as  aforesaid. 
Therefore  to  let  in  that  trust,  while  there  are  any  such  de- 
Bceadants  would  be  against  the  express  language  of  the  will. 
It  is  in  effect  the  same  as  if  it  was  simply  on  a  general  failure 
of  issue  male  of  die  three  sons;  and  on  that  ground  it  is 


(90)  Feame's  Cont.  Rem.  260.  Daugl  323.    2  Term  Rep.  B.  R. 

Baoec  Dev.  392,  &c.  4th  edit.  251.     Post,  718,   the  note  to 

Av^n  V.  Ward,  \Ve$.  420 ;  parti-  Brown  v.  Higgtf 
cidariy  423.  Hodgson  ^i.  Ambrose , 
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1798. 
Thellusson 

V. 

Woodford, 


[  ♦285  ] 


Mr.  Piggott  and  Mr.  King,  for  the  acting  Tmsteeff; 
Mr.  Sutton,  for  William  Thellusson  and  Frederick  Thel^ 
lussoUf  the  two  grandsons  of  the  testator  bom  after  his 
death ;  the  Attorney  General^  Solicitor  General,  and 
Mr.  Campbell,  for  the  Crown. 
The  ohiy  question  is,  whether  the  testator  has  transgressed 
any  of  the  rules  of  Law  or  Equity?  All  attempts  to  suspend 
the  power  of  alienation  beyond  the  period  allowed  by  law  haye 
been  met  in  this  Court  with  the  objection^  that  i^  tends  to  a 
perpetuity.  These  words,  though  yague,  have  received  a  con- 
struction, that  has  established  the  criterion  with  almost  the 
precision  of  a  definition.  It  is  impossible  without  shaking 
what  is  fixed,  unsettling  what  is  settled,  and  overturning  what 
is  estabUshed,  to  comply  with  the  prayer  of  this  bill.  All 
argument  as  to  the  quantum  of  the  property  or  the  nature  of 
the  *  disposition  must  be  laid  aside.  The  decision  must  be  the 
same,  as  if  the  property  was  100/.  It  is  not  the  province  of 
this  Court  to  pass  any  judgment  upon  the  nature  of  the  dis- 
position, or  to  investigate  the  motives.  It  results  from  the 
power,  every  owner  of  property  has,  to  make  a  will  in  the  eyes 
of  all  but  himself  capricious.  Neither  can  it  be  put  upon  the 
accumulation,  nor  upon  the  simple  fact  of  nine  lives ;  for  accu- 
mulation for  nine  bad  Uves  cannot  be  stated  to  be  as  long  as 
for  one  extremely  good  life.  The  proposition  therefore  is, 
that  600,000/.  cannot  be  directed  to  accumulate  for  so  many 
of  such  lives  as  are  described  in  this  will,  upon  calculations 
of  their  possible  duration.  The  testator  has  not  gone  to  the 
extent  of  the  rule,  either  by  putting  in  as  many  lives  as  he 
might  have  done,  or  in  other,  respects.  He  might  have  ex- 
tended it  to  the  time,  when  the  descendant,  he  has  pointed 
out,  would  attain  the  age  of  twenty-one :  but  the  ownership  of 
the  estate  is  not  suspended  a  moment  longer  than  the  duration 
of  these  nine  Uves ;  and  the  moment  they  have  ceased  to  exist 
there  will  be  a  tenant  in  tail  in  existence.  There  is  a  speciied 
designatio  persomE,  who  shall  be  at  that  time  heir  male  of  the 
body  of  the  testator.  In  the  construction  of  a  will  it  is  ridicu- 
lous to  talk  of  grammatical  rules,  if  the  Court  is  possessed  of 
the  real  intention.  All  the  argument  upon  the  description  of 
the  person  to  take,  may  be  laid  out  of  the  case.  There  are 
strong  indications  who  are  meant :  but  it  is  enough  to^say,  that 
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if  all  these  persons  die  in  ten  years,  or  to-morroW|  the  Crown         1798. 


muBt  take,  if  the  limitati<m  to  the  Crown  is  good*    It  may  ^ 

happen,  that  there  shall  not  exist  any  male  descendant  but  one  |^, 

answering  the  description  of  heir  of  the  body  of  each  of  these   Woodford'. 

three  persons.    There  is  no  objection  therefore;  admitting, 

that  it  may  be  possible,   that  in  some  certain  contingenciea 

questions  might  arise  upon  which  it  would  be  difficult  to  de- 

dde,  to  whom  the  fund  would  belong.    Suppose,  the' testator 

had  given  the  residue  of  his  real   and  personal  estate  to 

such  person  as  should  answer  the  description  of  heir  male 

of  his  body  at  the  death  of  all  his  descendants  living  at  his 

decease :  the  whole  effect  of  this  will  with  regard  to  the 

person,  to  whom  the  property  is  limited,  and  the  time,  at 

which  he   is   to  take  a  vested  interest,  would    have    been 

directed  in  that  short  way. 

Where  tben  is  the  abuse  ?  Where  is  the  fraud  upon  the 
law  ?  Where  the  extension  of  the  right  to  make  an  executory 
devise? 

First,  it  is  said,  the  testator  has  not  thought  proper  to  give       [  S86  ] 
the  usufruct  to  some  person,  who  shall  be  in  being  to  spend  it. 
Where  is  it  to  be  found  as  a  term  of  qualification  upon  the 
rij^t  of  creating  an  executory  devise,  that  the  rents  and  profits 
m  the  mean  time  shall  be  given  ?     From  the  right  to  appoint 
an  owner  at  a  distant  period  the  power  to  give  that  person 
also  the  rents  and  profits,  that  shall  accrue  in  the  interval, 
necessarily  results  as  an  incident.     There  is  no  trace  of  such 
an  argument,  that  the  validity  of  an  executory  devise  is  to 
depend  upon  the  manner,  in  which  the  rents  and  profits  tp 
accrue  in  the  mean  time  are  disposed  of.     The  discussion  93 
to  what  shall  become  of  the  rents  and  profits  is  perfectly  fa- 
miliar to  the  Court.     The  question  is  a  question  of  intention. 
For  the  heir  it  is  said,  there  is  no  express  devise  of  the  rents 
and  profits:  therefore  the  heir  is  not  disinherited.   According 
to  the  argument  now  urged  it  is  more  than  a  question  of  inten- 
tion :  it  b  a  question  of  the  validity  of  the  intention.     Upon 
an  executory  devise  of  personal  estate,  if  the  testator  is  per- 
fecdy  silent  as  to  the  interest,  it  goes  with  it,  unless  it  is  com- 
prised in  the  residue,  and  not  to  the  ne^t  of  kin. 

It  18  surprising,  that  it  should  be  doubted,  whether  the 
attention«of  this  Court  has  been  much  given  to  accumulation* 
There  are  many  cases,  in  which  accumulation  has  been  di- 
rected 
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1796.        wcted    by  the  Court,    because    the   testator   has    expressly 

^^^^^^         directed  it :  others,  in  which  it  has  been  directed,  not  for  that 

^^  reason,  but  because  the  will  contains  indications  of  such  an 

"WoonFORD.  intention ;  and  others,  in  which  the  attention  of  the  Court  has 

been  so  much  drawn  to  the  legality  of  the  accumulation  di-» 
tected  as  to  fix  the  period,  beyond  whiph  it  shall  not  go. 
There  are  many  cases,  in  which  the  attention  of  the  Court  has 
not  been  called  to  the  subject;  which  is  to  be  accounted  for 
upon  this ;  that  large  as  the  property  may  have  been,  there 
was  no  provocation  to  argue  a  point  so  well  settled.     In  the 
case  upon  hudy  JDenison's  will,  at  the  Rolls,  11th  of  c/w/y,  1787, 
when  Lord  Kenyon  was  Master  of  the  Rolls,  the  question  of 
accumulation  was  much  considered,  and  with  a  great  prejudice 
ligainst  it :  but  Lord  Kenyon   thought,  it  could  not  be  pre- 
vented.    The  testatrix  had  two  nieces,  tfie  Miss  Midgeleys, 
both  very  young,  one  pot  more  than  fpur  or  five  yeats  of  age,  at 
the  date  of  the  wiD.    The  testatrix  directed,  th$it  the  residue 
of  her  personal  estate  should  be  invested  in  the  purchase  of 
[  *^7  ]     land,  and  that  the  rents  *and  profits  of  the  land  to  be  pur- 
chased, and  of  her  real  estates  at  Wheattioood,  &c.    should 
acciunulate,   until  there  shall  be  a  second  son  of  the  body 
pf  the  eldest  niece,  who  shall  have  attained  the  age  of  twenty- 
one  :  in  default  of  such  second  son,  until  such  other  son  or 
person  shall  attain  twepty-pne,  as  shall  in  the  order  after- 
mentioned  be  entitled  to  have  a  conveyance ;  and  she  directed 
a  conveyance  of  the  whole  property  at  that  period  to  and  for 
the  use  of  such  second  son,  and  the  heirs  male  of  the  body  of 
such  son  lawfully  issuing,  so  as  he  be  not  made  strictly  tenant 
for  life,  &c.    It  appears,  she  was  aware  of  the  law.     It  was 
contended,  that  the  limitations  were  too  remote.    The  decree 
declared  the  will  well  proved;  that  the  trusts  ought  to  be 
established  and  carried  into  execution;  and  that  the  limitations 
of  the  real  estate  were  good  limitations,  and  the  bequest  of 
the  personal  estate  to  be  laid  out  in  land  was  a  good  bequest. 
That  accumulation  is  now  going  on. 

In  a  late  case  upon  Sit  John  FFi^AA's  will(31 )  he  devised 

to 
(31)  That  will  was  established  July  the  Ist,  in  the  causes  of 
and  the  directions  were  given  for  Webb  v.  The  Earlof  ShafteAury^ 
carrying  the  trusts  into  execu-  and  The  Earl  of  Shaftesbury  v. 
tion,  by  a  decree  made  in  the  Arrcwsmith. 
Sittings  after  TrinityTorm,  17U9, 
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to  Ae  second  son  of  his  grand-daughter,  trho  was  a  child 
periecdy  infant,  an  estate  of  10,000/^  ^^year;  which  was  to 
aceomnlate,  till  that  son  shouM  attain  the  age  of  tw^ity-one. 
It  18  possible,  that  may  go  to  the  fiill  extent  of  seventy  years; 
and  that  was  confirmed.  In  Gibson  v.  Lard  Monf/tMri,  or,  as 
it  b  sometimes  called,  Gibson  v.  Rogers ,  1  Ves.  485,  upon 
Mr.  Skepkerd*s  wiH,  the  first  question,  that  arose,  was,  whsi- 
dier  Bccumidation  was  directed.  Lord  HarduAckfi  held,  that 
it  was ;  aiid  that  it  was  good ;  that  a  bequest  of  all  the  residue 
oi  the  personal  estate  in  the  nature  of  an  executory  devise 
win  carry  the  intermediate  profits,  provided  the  limitation  is 
not  too  remote ;  and  that  the  residue  of  the  real  estate  being 
fpwesi  with  that  of  the  personal  was  an  indication  of  the  same 
intention  as  to  the  real  estate ;  therefore  the  general  rule,  that 
took  place  in  Hopkins  v.  Hopkins,  did  not  apjdy*  That  eausi^ 
was  decided  in  1750.  The  testator's  daughter,  to  whose  chil- 
dren tiie  re^due  of  his  real  and  personal  estate  was  given,  is 
still  living.  If  she  had  not  had  a  child,  the  accumulation 
would  have  been  now  going  on,  and  would  have  continued 
tin  her  death ;  and  there  is  a  fair  probability,  that  it  might 
lave  proceeded  for  twenty  years  more^  It  did  not  determine 
tffl  the  birth  of  the  Marchioness  of  Hertfordp  Upon  her  birth 
a  bill  was  filed,  claiming  the  rents  and  *  profits,  that  bad 
accunnilated,  and  those,  that  should  accrue  till  the  birth  of 
Another  child  of  L^dy  Irwin;  and  it  was  determined  acoM'd- 
ing  to  the  prayer  of  that  bill:  and  that,  as  other  children  of 
Lady  Irwin  should  be  bom,  they  should  be  letin(3S). 

There  wa3  no  accumulation  in  Sabbarton  v.  Sabbarton, 
For.  S45 :  but  that  case  and  Chapman  v.  BUsset,  For.  14<5, 
shew,  diat  the  general  words  will  carry  over  the  intermediate 
rents  and  profits.  In  every  case,  in  which  they  have  been 
given  to  the  heir,  it  has  been  upon  the  ground,  that  the  will 

does 


1708. 


(32)  See  Shepherd  v.  Ingram, 
Amb.  448.  The  Lord  Chancellor 
observed,  that  the  directions 
QpoQ  Mr.  ShephenTs  will  were 
given  upon  a  bill  filed  by  the  de- 
visees ;  and  the  Attorney  General 
wts  liiade  a  party ;  as  it  was  not 
I,  that  there  was  an  heir 


at  law.  Afterwards  a  person 
named  White  came  from  Ame- 
rica :  and  filed  a  bill,  claiming 
as  heir  at  law;  and  that  canso 
was  determined  by  Lord  North, 
infftoni  so  that  the  question  was 
raised  in  that  paosci. 


Thbllusson 

V. 

WooDFosn. 
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1708.  does  not  take  them  from  the  heir.     Phipps  v*  Kelynge,  in 


Mr.  PoweWs  edition  of  Feames  Executory  Devisesp  84,  160, 
^^  decisively  proves,  that  Lord  Camden's  opinion  was,  that  the 

Woodford,    time  of  postponing  the  vesting  is  the  period,  during  which 

the  acciunulation  of  the  intermediate  rents  and  profits  may 
go  on.  L(ide  v.  Holford,  Amb.  479,  3  Bur.  1416,  is  an  au- 
thority for  the  same  position:  no  objection  was  taken  to  the 
accumulation  under  the  proviso  to  the  extent  of  the  age  of 
twenty-one  of  the  unborn  tenant  in  tail:  but  the  express 
ground  was,  that  it  was  to  go  five  years  beyond  the  time 
allowed  by  the  law*  In  Perry  v.  P/ielips  {aniCf  108),.  the 
accumulation  of  the  rents  and  profits  continued  for  fifty 
years,  during  the  whole  life  of  Thomas  Lockyer.  He  might 
have  left  his  widow  ensient;  and  if  the  child  had  attained 
the  age  of  twenty-one  the  accumulation  would  have  c(»iti- 
nued  seventy  years. 

In  Hopkins  v.  Hopkins  the  attention  of  the  Court  was  die* 
tinctly  called  to  the  sulgect  of  accumulation.  The  will  h^d 
provided  for  an  accumulatioi^  in  certain  events.  The  dispo- 
sition was  far  from  being  improper.  The  education  of  the 
person,  who  was  presumptive  heir  of  the  testator,  was  not 
suitable  to  the  property.  The  testator  having  adopted  a  son 
of  that  person  made  a  handsome  provision  for  the  father,  and 
gave  to  the  son  of  that  person  at  the  age  of  twenty-one  the 
residue  of  his  property ;  aAd  if  he  should  have  no  son,  who 
should  attain  that  age,  he  gave  it  to  the  sons  of  his  daughters 
in  succession.  The  boy,  the  principal  object  of  his  bounty, 
[  ^289  ]  died  before  him;  and  the  consequence  *was,  no  person  an- 
swering the  description  of  a  son  of  John  Hopkins,  the  heir,  was 
in  existence  at  the  testator's  death.  It  was  determined,  there 
was  no  disposition  of  the  intervening  rents  and  profits ;  and 
therefore  they  went  to  the  heir.  The  heir  had  a  son  after- 
wards born.  During  the  minority  of  that  son  accumulation 
was  directed  by  ^  express  clause  of  the  will.  That  child 
lived  only  two  or  three  months.  An  accumulation  of  6000^1 
remained  in  this  Court,  till  the  late  Mr.  Hopkins,  being  the 
son  of  the  third  daughter  of  the  testatpr'3  heir  at  law,  upon 
the  death  of  the  heir  became  entitled ;  and  that  sum  waa 
upon  his  application  laid-  out  in  land ;  which  waa  conveyed 
^  to  him  upon  his  becoming  entitled  upon  the  death  of  the  heii? 

Without 
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without  leaving  a  son,  or  a  grandson  by.  an  elder  daughter.  1798. 

A  supplemental  bill  was  filed ;  and  the  estate  was  taken  into    Thbllusson 
the  hands  of  the  Court,  and  put  mto  a  state  of  accumulation.  v. 

John  Dare  also  clain^ed  the  accumulation  and  iSae  whole  pro*-  Woodford, 
perty  uponr  the  ground,  that  an  end  was  put  by  the  birth  of 
the  son  of  the  heir  at  law  to  the  executory  devise ;  the  free- 
hold vesting  in  that  son;  and  that  all  the  subsequent  limi- 
tations thereupon  became  contingent  remainders;  and  John 
Dare  was  the  first  remainder-man  in  esse.  That  question  was 
discussed ;  and  Dare's  bill  was  dismissed  upon  the  ground, 
that  there  might  still  be  a  son  of  the  heir  at  law ;  who  upon 
attaining  the  age  of  twenty-one  would  be  entitled  to  the 
estate  and  the  accumulation. 

Studbobne  v.  Hodgson^  S  P.  WiU.  299,  is  a  case  of  accu- 
mulation during  the  whole  Ufe  of  Mary  Hodgson;  at  whose 
death  it  was  to  be  determined,  whether  the  Plaintifi*  was  en-* 
titled  or  not.  Treva$uon  v.  Vivian^  2  Ves.  4S0,  is  anotiier 
instance  of  accumulation.  These  decisions  in  confoimity  to 
Gibson  v.  Lord  Montfort  decide,  that  the  Court  takes  the 
real  or  personal  estate,  and  directs  acciunulation.  The  ques- 
tion has  been  obviously  before  the  Coiurt  in  these  cases ;  and 
that  there  are  many  others  of  the  san\e  kind  there  can  be  no 
doubt.  There  is  one  most  common  disposition,  that  is  in 
truth  an  accuinulation,  an  instance  of  which  occurred  upon 
Sir  Nicholas  Carey^  wilL  For  particular  reasons  giving  his 
daughter  an  annuity  he  made  a  future  disposition ;  and  di- 
rected, that  in  the  mean  time  the  property  should  accumulate 
and  be  appUed  in  discharge  of  incumbrances.  That  is  very 
common  as  to  West  India  estates.  Is  there  any  di£^rence  in 
purchasing  mortgages  upon  his  own  estate  and  mortgages 
upon  the  *  estate  of  anotiier  person?  Acciunulation  m^y  [  ^890  ^ 
happen  in  the  ordinary  case.  Suppose,  the  trust  was  to 
ecmvey  to  a  son  of  the  testator  s  infant  son ;  and  that  spn 
dies,  leaving  an  in&nt  son:  this  Court  in  its  ordinary  juris- 
diction would  accumulate  the  rents  and  profits;  and  must  do 
so,  if  the  necessity  of  the  accumulation  should  continue  fo|r 
two  centuries ;  and  the  instances  of  Parr  and  Jenkins  shew, 
to  what  a  lengthy  it  may  run.  Suppose,  the  testator  had  nine 
lunatic  children,  and  had  given  his  property  among  them  with 
Jimitations  in  the  nature  of  cross.remaiQders:  the  Court  must 
•    :  have 
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have  icarried  on  the  accumulation  during  the  lives  of  all  of 
them;  which  is  the  precise  inconvenience  alledged  in  thi3 
case.  Accumulation  is  the  settled^  habitual,  practice  of  the 
Court.  Where  an'  executory  devise  is  allowed  to  take  effect, 
and  the  intermediate  profits  cannot  be  claimed  for  tne  heir 
at  law,  the  Court  as  regularly  decreles  an  accumulation  as  it 
makes  a  decree  upon  the  subject.  The  accumulation  there- 
fore simply  taken  i^  no  objection. 

The  objection  from  the  number  of  lives  is  not,  that  the 
vesting  is  postponed  for  nine  lives.  The  very  principle  of  the 
bill  negatives  that.  There  can  be  no  doubt,  that  a  postpone- 
ment of  the  vesting  for  nine  lives  of  some  species  is  not  equal 
in  all  probability  to  a  postponement  for  two  lives  or  one  life  of 
another  nature ;  viz.  nine  lives  of  the  age  of  ninety,  and  two 
of  twenty,  or  one  of  fifteen.  As  to  the  objection,  that  the 
Jives  of  all  the  members  of  the  Houses  of  Lords  and  Commons 
or  other  more  numerous  classes  of  persons  may  be  taken, 
when  it  is  asserted,  that  the  rule  permits  the  vesting  to  be 
postponed  during  as  many  lives  as  can  be  stated,  it  must  be 
asserted  with  this  qualification ;  provided,  they  are  not  more 
than  will  admit  of  making  out  by  reasonable  evidence,  at 
what  time  the  sprvivor  ce^es  to  exist,  it  is  within  the  role; 
aind  much  less  public  inconvenience  will  ensue  than  by  the 
more  limited  construction.  In  Scaftergood  y.  Edge  the  rule 
is  laid  down  in  plain  and  intelligible  terms  with  reference  to 
the  very  circumstai^ce  of  the  number  of  lives ;  that  it  does  not 
«ignify,  how  great  the  number  is ;  for  it  is  but  for  the  life  of 
tiie  survivor,  and  therefore  but  the  life  of  one  person.  It 
pould  not  escape  the  Judges,  who  so  stated  the  rule,  that  the 
life  of  that  person  might  extend  to  100  years,  and  might  apfrfy 
to  a  property,  the  quantufn  of  which  may  be  more  or  less. 
So  they  did  state  the  rule ;  and  it  is  impossible  by  way  of 
hypothesis  to  *  put  a  stronger  case  to  shew,  that,  unless  your 
XiOrdship  leaves  it  to  the  Legislature  to  vary  it,  you  must 
strike  the  whole  doctrine  of  executory  devise  out  of  the 
books.  This  testator  being  informed,  thkt  he  might  postpone 
the  vesting  of  his  property  during  lives  in  being  makes  his 
win  upop  the  state  of  his  family.  Suppose,  he  had  only  one 
son  at  the  date  ot  bis  will,  and  that  having  made  his  will  in 
the  general  temis  heffm  stfitedi  giving  his  poparty  to  ihe 

hek 
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hrir  teale  of  his  body  at  the  tieaith  of  all  his  descendants^  1788. 

who  diould  be  Uving  at  his  death,  he  had  Hved  very  long  after      '    ^'^^^^ 

the' date  of  his  will:  it  might  be,  that  at  his  death  there  would  ^^ 

be  only  that  one  son:  it  might  happen,  that  son  might  hitve    Woopfordu 

bad'  children,  and  they  might  have  had  children ;  and  till  the 

uistant  of  his  death  no  Court  could  have  told  him  even  the 

data  of  calculation  with  regard  to  the  state  of  his  family  at 

fais  death.    The  only  rule  therefore  to  guide  testators  is,  that, 

let  the  pf^rsons  described  prospectively  be  few  or  many,  it  is 

equally  good  or  bad.    It  cannot  be  known,  where  this  is  to 

stop.     The  number  of  lives  might  depend  upon  the  conjugal 

afiection  of  Mr.  JT^tltAssan  and  his  sons.. 

As  to  the  Inconvenience  from  the  accumulation  of  such  a 
property,  the  question  is,  whether  that  is  a  greater  inconve- 
liience  than  breaking  in  upon  a  decided,  intelligible,  rule,  the 
principle  of  the  whole  doctrine  of  executory  devise,  which 
was  established,  as  was  observed  in  Hopkins  v.  Hopkins  {SS)^ 
to  gratify  testators,  and  placing  testators  in  this  situation ;  that 
|t  is  impossible  to  say  till  after  their  deaths,  in  what  manner 
calculations  of  the  Actuary  of  an  Insurance  Office  will  in  die 
judgment  of  the  Coiurt  affect  their  wills.    A  case  of  inconve- 
yiience  may  be  put  upon  the  acknowledged  rule,  which  would 
perhaps  startl^  the  Legislature.     It  cannot  be  disputed,  that 
ally  man  may  make  his  estate  unalienable,  with  accumulation, 
for  one  Iif<^  and  twenty-one  years  aftierwards.     Suppose,  all  the 
gendemen  of  a  county  assembly  in  a  Grand  Jury  were  (o  join 
in  making  their  wills,  as  has  been  done  on  board  a  ship,  and 
werd  to  tie  up  all  the  property  of  that  county  for  one  life  and 
twenty-one  years :   it  would  be  a  case  of  surprise  upon  the 
wisdom  of  the  rule,  upon  which  your  Lordship  must  act. 
That  is -unlikely  to  happen,     So  is  this.     This  is  not  likely 
to  be  such  a  general  inconvenience,  that  a  Court  of  Justice 
*can  act  uppn  it;   for  the  general  convenience  of  mankind      [  ^392  ] 
provides,  that  such  cases  shall  not  happen  with  sufficient  fre- 
quency to  introduce  a  general  mischief. 

It  has  occurred  in  a  great  varied  of  cases,  that  there  have 
been  more  lives  than  one.  In  Humberston  v.  Htmberston 
Lord  Cowper  made  |ifty  successive  tenants  for  life ;  and  sus- 
pended alienation  for  all  their  lives*     In  the  class  of  cases 

upon 
(33)  For.  50. 
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perty  after  the  death  of  a  person  without  issue  the  question 


^^  has  always  depended  upon  this ;  whether  the  failure  of  issue 

WooDFOR]>.  was  general,  or  confined  to  the  lives  of  some  particular  per- 
sons :  Sheffield  v.  Lord  Orrery^  3  Aik.  2S2,  and  many  other 
cases  before  hard  Hardmcke{34f).  The  rule  is  understood 
in  the  same  unqualified  sense  in  Law  v»  Burron,  S  P.  Will.  265, 
by  Lord  Talbot,  in  Keily  v.  Fowler,  6  Bro.  P.  C.  309,  by 
Lord  Chief  Justice  Wihnot,  and  by  Mr.  Justice  BuUer,  in 
Doe  V.  Lyde,  1  Term  Rep.  J?.  JR.  593.  Property  has  often 
been  made  unalienable  for  a  great  length  of  time,  from  the 
fifficulty  of  finding  a  purchase.  In  — —  Worthing*^  will  a 
sum  of  1000/.  was  so  much  involvedi  that  it  could  not  be  re- 
leased for  the  purpose  of  ta}dng  it  out  in  land  till  the  other 
day,  about  fifty  years  aftierwards,  when  a  recovery  of  the  land 
was  suffered  by  Lord  Dunmore,  a  very  remote  remainder^man. 
It  is  supposed,  that  executory  devises  are  under  your  Lord- 
ship*s  control  in  some  particular  way ;  and  that  the  Court  is 
at  Uberty  to  indulge  something  of  discretion.  If  that  is  so, 
how  just  was  Mr.  Selden*a  reflection!  Your  Lordship  has  no 
more  power  over  executory  devise  than  over  other  disposi- 
tions of  property;  nor  over  trusts,  except  to  provide  for  the 
execution  of  them.  Executory  devises  are  pot  such  novel 
things,  as  is  supposed.  Gowdchep^s  Ccue,  the  first  cited  by 
Mr.  Hargrave,  was  in  the  time  of  Edward  the  Third.  The 
distinction  between  devises  executed  and  executory  was  per- 
fectly well  known  to  those,  who  decided  that  case.  They  are 
contradistinguished,  as  trusts  executed  from  trusts  executory. 
The  decisions  as  to  executory  devises  are  as  much  decisions 
of  Law  as  any  others.  The  Court  has  no  discretion.  The 
qu^tion  is,  what  are  the  principles  established  by  all  the 
^  ^293  ]      cases,  as  forming  the  ^boundary.     They  are,  that  an  estate 

may  be  limited  upon  a  contingency  to  take  effect  within  lives 
in  being  and  a  certain  portion  of  time  aftierwards.     It  is  a 

inistalce 

(34)  See  the  cases  collected  2  Atk.  308.    Feame's  Executory 

ib  Mr.  Ckc's  note  upon  Atkituan  Devises,  116  to  299,  4th  edit,  by 

y.Hutehinsen,9P.Wili2G2,md  Mr.  Powell.     See  also  Everest 

Mr.  Sanden^n  notes  upon  Lord  v.  Cell,  ante,  Vol.  I,  286,  and 

George  Beauckrk    v.    Dormer,  the  note. 
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nusftake  to  sny,  that  may  be  extended  to  a  term  in  gnwui  fat         X79S. 

twenty-one  years.    That  cannot  be  done.    It  is  strongly  ap-   TnKLLijagcMC 

gaed  by  one  of  the  Counsel  in  ITie  Duke  of  Norfolk'^  Catetf  9. 

3  Ch.  Ca.  4&y  diat  a  term  for  years  cannot  be  given  upon  the    Woodfosh^ 

death  of  a  person  without  issue  within  twenty  years  anymore 

than  within  1000  ]rears.    The  Law  has  provided  no  rule  upon 

that;  for  as  to  linutations  for  years  no  line  can  be  drawn* 

The  principle  of  executory  devise  instead  of  being  limited 

has  been  extended  from  the  first  period  down  to  the  case 

of  Long  V.  BlackaU.  y 

As  to  the  description  of  the  livesj  during  which  this  acco^ 
mulation  is  to  continue,  and  of  the  persons,  who  are  to  tak^ 
boiefidallyy  when  it  shall  cease,  it  is  impossible,  the  testator 
•oold  mean  an  indefinite  failure  of  issue.    With  respect  to  the 
supposition,  that  he  meant  twenty-one  years,  it  was  not  the 
intention  to  comprehend  in  the  description  of  persons  named 
persons,  who  should  come  into  existence  in  succession.    He 
meant  co-existing  persons  in  esse  together.    He  intended,  I 
admit,  all  such  persons  as  were  the  descendants  of  the  persons 
named,  in  actual  existence  at  the  date  of  the  will,  who  should 
be  living  as  his  decease,  or  should  be  bom  in  due  time  afterip 
wards.    Upon  those  words,  what  is  the  meaning  of  the  ex^- 
pression  **  living  at  my  decease?*^    This  is  always  a  question 
of  intention.     These  words  in  this  vrill  cannot  mean  children 
bom  in  due  time  afterwards :  that  is  children  en  venire^    I  by 
no  means  admit  the  implied  double  allowance  mentioned  by 
Mr.  Hargrave^    It  would  make  no  difierence :  but  I  doubts 
this  will  does  not  afford  it ;  for  the  testator,  when  he  comes  to 
describe  the  persons  to  take,  does  not  use  both  expressions ; 
and  is  therefore  not  to  be  supposed  to  faiclude  both  ideas.    He 
does  not  there  use  the  words  **  bom  in  due  time  afterwards.** 
But  supposing,  he  did  mean  that :  it  reverts  then  to  the  tme 
question ;  whether  a  testator  can  limit  an  estate  to  vest  in  pos- 
session at  the  end  of  a  life  to  .come  into  being  within  the 
period  allowed  by  Law  for  the  birth  of  a  posthumous  child ; 
that  is,  whether  a  child  en  ventre  is  to  be  taken  to  be  in  being 
for  this  purpose.    Such  children  are  considered  in  being  for 
a  variety  of  purposes.     They  are  considered  as  living  at  the 
death  of  an  intestate  within  the  Statute  of  Distribution  (35). 

They 

.  (35)  22  &  23  Clutr.  II.  c  10. 
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They  Wclt^  iaiways  capable  of  taking  by  descent  either  in  fe^ 
ot  in  taiL  It  is  admitted,  they  are  to  be  considered  in  being, 
in  all  cases,  where  it  is  for  their  benefit  to  be  so  considered^ 
But  the  Xiaw  takes  notice  of  sucb  children  independent  of' 
their  benefit.  They  may  be  barred.  They  may  be  touched  in 
aivarranty.  liord  Coke  gives  the  form  of  the  voucher  (36)  : 
that  A.J  if  bom,  will  be  the  heir,  and  is  to  be  vouched ;  and 
if  that  child  shall  not  be  bom,  B.  will  be  heir ;  -atid  he  miist 
be  vouched ;  as  the  other  may  not  be  bdm.  A  (eothaeaat 
may  be  made  to  the  use  of  ^.,  till  a  child  en  venire  shall  be 
born,  and  then  to  the  use  of  that  child.  So  when  trusts  of 
personal  property  began,  no  doubt  was  entertained  as  to  a 
trust  for  such  child.  By  the  Civil  Law  they  were  capdale  of 
being  placed  in  very  laboricFus  situations :  they  might  be  ittBti% 
tilted  heirs  or  executors,  not  only  by  their  fathers  or  mothem 
but  even  by  strangers ;  S  Damat.  16.  Article  S2,  In  the  caseSf 
dial;  have  been  cited,  the  question  was  a  question  of  intention. 
The  certificate  in  Burdei  v.  Hcpegood  shews  the  ground  ; 
that  the  fiither  was  not  to  be  presumed  to  intend  to  disinlierit 
his  own  child.  In  MiUar  v.  Turnery  upon  Marriage  .Articles, 
the  same  ground  is  taken*  So  upon  the  Statute  of  DistrUm- 
turns  the  question  is,  whether  the  Legislature  intended,  that 
such  a  child  should  take  with  the  rest.  The  real  question  in 
suQh  cases  is,  whether,  if  the  child  is  described  by  words  im- 
porting, that  it  is  in  being,  the  intention  cannot  enable  such 
child  td  take..  It  is,  because  the  child  is  considered  in  bcang, 
or,  as  the  books  formally  express  it,  in  rerum  naturd,  that  the 
intention  is  capable  of  taking  effect.  If  a  child  en  ventre  is 
not  a  child  living,  it  is  vain  to  say,  the  testator  meant  a  child 
not  living  to  take.  It  is  not  confined  to  cases  of  benefit  to  the 
cTiild.  There  is  no  such  rule  with  regard  to  executory  de- 
vises, that  they  may  be  more  remote  in  favor  of  such  diildren 
than  of  strangers.  In  Reeve  v.  Long  (37)  it  was  determined 
by  the  Court  of  Common  Pleas,  and  upon  a  Writ  of  Error  by 
die  Court  of  King's  Bench,  that  a  posthumous  child  was  not 
entitled  under  a  limitation  in  strict  settlement.  That  judg- 
ment was'  reversed  by  the  House  of  Lords :  but  it  was  re- 
versed against  the  opinion  of  all  the  Judges.    That  case  gave 


(36)  Co.  lit.  390,  a.  4  Mod.  282<  Skim.  430. 12  Mod. 

(37)  1  Sulk.  227.    aXev.  408.    63.     Comb.  252.     Corth.  309. 
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rise  (d  the  JStatuie  (88).  It  was  tlieii  understood  therefore, 
(hat  toch  child  wa,s  not  considered  in  being  even  for  its  advan- 
tage. In  Long  y^  Blaekallf  though,  it  is  true,  the  posthu" 
mous  child  was  to  have  the  benefit,  the  decision  did  not 
depend  upon  that.  The  question  was  as  to  the  validity  of  the 
fitnitatioQ  over ;  and  it  was  supported,  as  not  being  too  imnote, 
considering  the  interest  of  that  child  out  of  the  question*  It 
ean  never  come  in  question  in  such  cases,  whether  by  the  words 
«Kvlng  at  the  death"  the  testator  means  such  children  m 
remm  naiurd,  or  persons  actually  existing,  upon  the  ground^ 
that  in  one  case  the  object'  of  the  ei&ecutory  devise  is  to  pro« 
vide  for  children,  in  the  other  for  strangers;  for  the:  question 
is  not  as  to  the  person  intended,  but  as  to  the  time,  during 
which  the  vesting  is  suspended ;  whether  this  expression  can 
be  used  to  describe  a  person,  that  ia  to  come  into  being,  if  at 
all,  within  nine  or  ten  months ;  it  being  admitted,  that  if  that 
person  was  in  being,  not  only  tine  ot  ten  months,  but  twenty- 
one  years,  might  be  added  to  the  period  of  suspension.  If 
those  nine  or  ten  months  can  be  added  at  the  end  of  the 
term,  why  may  they  not  be  prefixed  at  the  beginning?  The 
distinction  ^uld  be  too  fine  for  the  wisdom  of  the  Law. 

But  the  testatOT  has  not  confined  himself  to  the  word* 

'^  Uvmg  at  my  deeeaae^^    What  is  the  obvious  meaning  of  the 

words   ^^  horn  in  due  time  aftertoards  ^*^    Bom  within  that 

time  after  the  death  of  the  testator,  which  is  generally  coh« 

sideved  as  the  time  of  gestation.     That  phrase  can  have  no 

meaning  but  by  reference  to  die  father  of  the  child.     This  is 

predsely  the  case  of  JlSong  v.  BlachcM.    A  short  time  before 

that  case  came  before  your  Lordship,  Doe  v«  Ctarke  (39)  had 

been  decided  in  the  Court  of  Common  Pleas;  in  which  case  it 

was  most  broadly  laid  down,  that,  indepehdant  of  the  intention^ 

a  child  en  tenire  is  to  be  considered  as  in  being.     It  was  inti<p 

mated  by  me  (40),  that  in  point  of  fact  this  case  was  newi« 

specie,  as  giving  the  double  allowance*     Your  Lordship  sent 

the  case  to  the  Court  of  Kifig's  Bench  with  a  view  to  sec^ 

whether  that  doctrine  so  laid  down  in  the  Court  of  Common 

PkaSf    not  disapprovied  by  yoiur  Lordship,  would  meet  the 

approbation  of  the  Court  of  King's  Bench,  to  give  greater 

weight 
(tt)  10  A  II  WiL  111.  c  16.      Vol.  II,  073. 
.  (89)  2  H.  Black.  399.  Ante,        (40)  The  Altomey-OeneraL 
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ITM*         weight  of  authority  to  the  doctrine  of  die  Court  of  Canumdm 

^^^^  Pletu.    Mr,  Chambre's  argument  distinctly  puts  it  upon  the 

^^  &ct,  that  the  nine  months  wiere  to  precede  the  life;  and  he 

•Woodford,   argued^  that  it  could  make  no  difference ;  and  the  Court  held, 

[  ^^96  ]      ^  diat  the  time  being  nine  months  after « the  devisor's  death,  it 

was  not  as  jGair  as  the  law  allowed ;  and  therefore  the  devise 
iras  good. 

.  '*That  case  has  decided  this ;  and  more ;  viz.  that  a  disposi- 
tion to  take  ^fect  upon  the  death  of  a  child  en  venire  at  the 
t  testator's  death  without  leaving  issue  is  a  good  disposition.     It 

cannot  be  said,  that  the  time  is  extended  in  this  case  to  the 
length,  it  might  have  reached  in  that :  for  in  the  subsequent 
part  of  the  will  the  testator  having  omitted  the  words  **  bom 
** in  due  time  afterwarde'^  must  there  be  supposed  to  mean 
persons  actually  bom  at  that  time.  If  this  will  does  not  stand, 
that  case  must  be  overturned.  * 

In  Whiteloct  v.  Heddan,  1  Bos.  Sf  Pul.  2iS,  though  the 
words  were  **  begotten  and  bomy'  the  Court  of  Common  Pleas 
laid  it  down,  that  it  was  fully  setded,  that  the  child  en  venire 
was  to  be  considered  as  begotten  and  bom. 

Try  this  upon  a  settlement  of  a  term  for  years  upon  mari^- 
liage  in  trust  for  the  husband  for  life ;  after  his  decease  for 
the  wife  for  life ;  and  aftier  the  decease  of  the  survivor,  for  the 
^est  son  of  the  marriage,  with  a  limitation  over  in  case  of 
his  death  under  the  age  of  twenty-one  vdthout  leaving  issue: 
the  difficulty  from  the  case  of  a  posthumous  child  can  never 
arise.  But  suppose  that  limitation,  instead  of  being  to  the 
husband  for  life,  and  then  to  the  wife?  for  life,  to  be  to  the 
husband  for  life,  and  after  his  decease  to  the  son,  with  the 
same  limitation  over :  it  would  be  extraordinary,  if  on  account 
of  the  limitation  to  the  wife  interposed  the  posthumous  child 
-should  take  in  the  one  case  and  not  in  the  Other*  If  it  is  said, 
the  child  would  take  in  the  latter  case,  it  leads  necessarSy  to 
the  double  allowance ;  for  if  that  child  should  marry  at  the 
.age  of  twenty,  and  die  under  twenty-one,  leaving  his  wife 
pregnant,  unless  the  child,  with  which  she  is  pregnant,  is 
eonsidered  as  issue  left  living  at  the  death  of  his  father,  the 
limitation  over  must  take  place.  That  is  not  for  the  benefit  of 
•  the  child;  for  the  consequence  of  the  father  being  considered 
as  leaving  issue  would  be,  that  his  estate  would  be  absohite. 

It 
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tWoiild  go  to  his  creditors^  to  his  legatees^  and  hb  nett         1906. 

of  kin;  and  that  child  coming  into  existence  after  the  death 

of  its  &ther  and  being  considered  as  living  at  that  time  might 

take  no  benefit.  Woodford* 

This  doctrine  is  not. new.  In  Guttiwf  y*  Wicket^  1  Wili.  [  897  ] 
105,  the  Court  said,  if  there  had  been  no  devise  for  life,  but 
it  had  been  an  executory  devise  to  the  child  en  tentre  $a  fnere^ 
with  a  litnitatioil  over  in  case  of  the  death  of  such  child  under 
the  age  of  twenty-one  without  leaving  issue,  it  may  have  been 
good.  That  child  might  have  married  at  the  age  of  twenty^ 
and  have  died  under  twenty-rone  leaving  a  child  en  venire 
sa  mere;  ih  which  case,  as  the  Judges  put  it,  he  would 
have  died  leaving  issue  living  at  his  death.  That  is  in  point 
to  prove,  there  may  be  the  double  allowance.  There  is  no 
difficulty  in  a  person  not  in  being  taking  by  executory  devise 
for  life:  Oakes  v.  Chalfani,  Pol.  38 :  but  a  limitation  over  on 
the  death  of  that  person  cannot  take  place  (41  )•  In  Chapman 
T.  Broum,  5  Burr*  1626,  the  case,  where  a  line  was  omitted  in 
the  settlement,  the  Court  had  no  doubt,  that  an  estate  for  life 
to  the  unborn  son  would  have  been  good :  but  there  could  not 
be  a  limitation  over. 

The  clause  of  restriction  cannot  be  disconnected  from  all 
the  descriptions  of  persons,  whose  lives  are  specified.  It  is 
one  sentence  \  and  the  qualification  over-rides  the  whole.  For 
what  purpose  did  the  testator  use  these  words  but  from  a 
knowledge  of  the  rule  of  law  ?  If  this  will  is  read  as  any 
other  will,  with  a  view  to  make  it  valid,  not  to  avoid  it,  the 
words  of  restriction  must  be  combined  with  all  the  limitations. 
This  cannot  be  compared  to  construction  put  upon  words  in 
an  indietment  or  a  nutndamus.  In  those  instruments  there 
must  be  so  much  certainty,  that  there  can  be  no  doubt,  not 
only  what  the  drawer  meant,  but  what  every  one  else  would 
understand,  by  the  expressions  used.  Upon  instruments  of 
this  kind  every  sort  of  latitude  is  used.  The  Courts  are  in 
the  constant  habit  of  transposing  words,  and  using  every  means 
to  discover  the  intention. 

As  to  the  uncertainty  in  respect  of  the  person  to  take,  is 
there  any  real  uncertainty  in  this  description  ?    Taking  the 

words 
(41)  Rauikdge  r.  Ihrril,  ante,  Vol.  II,  280. 
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1908.         words  together,  especially  looking  to  other  parts  of  the  will; 
T    ^^^soN   ^^  "  V^oia  nothing  is  meant  but  the  person,  who  at  that  time 

:   ^^  obaU  happen  to  be  heir  male  of  the  body  of  Peter  Isaac  Thel- 

/^OOOFORD.    tttsson.    Is  there  more  diiBculty  in  ascertaining  this  person 

than  there  was  in  the  case  oi  Pyot  v.  Pyot  (4^),  where  the 
testatrix  gave  to  her .  nearest  relations  of  the  name  of  Pyot  ? 
[  ♦SOS  ]  "JTie  Court  said,  they  •  must  find  out  the  persons.  This  diffi- 
culty is  to  occur  at  the  expiration  of  these  lives.  When  it 
4oe8  occur,  then  will  be  the  proper  time  to  discuss  it.  Per- 
haps it  may  never  arise.  There  may  be  a  person  answering 
every  description'  Suppose,  at  the  period  specified  there 
should  be  pXk  eldest  son  of  John  Thelluason^  the  testator's 
grandson :  the  person  would  be  clear  beyond  all  possibility  of 
doubt.  The  clause  directing  the  surname  of  TheUusson  only 
to  be  used  may. have  effect  to  prevent  any  other  name  from 
being  taken. 

But  if  the  description  is  uncertain,  the  Crown  must  take 
immediately (43).  Nothing  is  more  clear  than  that.  In  Hop- 
Idtts  V.  Hopkins  Lord  Hardmicke  held,  tliat  it  did  not  follow, 
because  there  might  be  some  persons,  in  whom  the  devise 
could  not  take  effect,  alluding  to  the  devise  to  the  sons  of 
unborn  sons  and  daughters,  that  the  property  should  not  be 
taken  care  of  for  those,  for  whom  it  could  take  effect.  These 
limitations  may  be  qualified ;  and  the  Court  may  give  effect  to 
the  intention  of  the  testator  so  far  as  it  is  consistent  with  tlie 
rules  of  law.  There  are  many  cases,  in  which  limitations  have 
been  qualified,  though  too  remote  and  void  ab  initio;  espe- 
cially in  the  case  of  an  executory  trust,  as  this  is.  Humberston 
V.  Humberston  was  decided  upon  that  distinction ;  which  is 
fully  discussed  in  Feame's  Contingent  Remainders^  £06,  and 
Feame*s  Executory  Devises,  159,  edition  5th,  by  Powell.  The 
principle,  upon  which  the  doctrine  of  Cy  pres  has  prevailed, 
that  the  general  intention  shall  be  executed,  if  the  particular 
intention  cannot  take  effect,  appUes  precisely  to  this  case. 

The 

(42)  1  Fet.  335.  Hodgson  v.  Ambrose,  Dougl.  S37, 

(43)  See  Hopkins  v.  Hopkins,  2d  ed.  2  Term  Rep.  B.  R.  251. 
For.  44.  1  Vem.  268.  1  Atk.  581.  Feame's  Cont.  Rem.  360,  Exe- 
Ante,  Vol.  II,  Appendix.  1  Ves,  cutory  Devises,  392,  <^o.  4th  ed. 
268.  Mr.  Butler's  note,  231,  Post,  718,  the  note  to  Broim  v. 
Co,  Lit.  271  b.    Avelyn  v.  Ward,    Higgs, 

I  Vet.  420;    particularly  423. 
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The  general  intention  of  this  will  is  to  give  to  the  eldest  male         1796. 
lineal  descendant.    If  the  two  grandsons  of  the  testator  bora 


since  his  death  are  not  to  be  considered  as  lives  within  the  «, 

rules  of  law  for  the  purpose  of  these  trusts,  they  may  be  event-   Woodford. 
ually  entitled  to  this  accumulated  property. 

The  circumstances,  upon  which  this  will  is  to  receive  a  pecu- 
liar construction,  are  the  choice  of  lives,  and  the  value  of  the 
property,  of  which  the  Court  is  informed  by  matter  dehors  the 
win.  The  Court  cannot  decide  upon  such  principles.  As  to 
the  hardship  of  the  case  it  is  unnecessary  to  say  much.  The 
policy  of  the  law  has  not  instructed  your  Lordship  to  say,  how 
much  of  the  fruits  ^of  a  laborious  life  a  man  may  apply  to  [  *  S99  ] 
satisfy  the  moral  obligation,  and  how  much  to  other  objects, 
that  he  may  apprehend  to  be  publicly  nsefiiL 

As  to  the  inconvenience,  I  do  not  know,  what  is  a  fraud 
upon  the  rule,  an  abuse  of  the  rule,  tampering  with,  evading, 
eluding,  the  rule.  If  the  Court  has  the  discretion  contended 
for,  it  is  equally  competent  to  your  Lordship  to  say,  executory 
devise  shall  be  barred  by  recovery,  as  to  over-turn  any  oth^er 
rule.  Lord  Nottingham  did  not  mean,  that  his  successors  in 
office  should  be  at  liberty  to  overturn  a  rule  established  in  the 
very  case,  in  which  he  decided.  The  rule  so  laid  down  might 
perhaps  be  leflt  open :  it  is  very  difficult  to  say  that :  but,  that 
all  the  doctrine  settled  since  should  be  liable  to  be  overturned 
upon  inconvenience,  cannot  be  the  meaning  of  any  dicta  that 
can  be  stated. 

Your  Lordship  will  feel  much  more  satisfaction  in  rescuing 
this  doctrine  from  the  uncertainty,  that,  as  the  history  given 
in  this  cause  has  established,  existed  in  a  great  part  of  the  last 
century,  than  in  deciding  upon  principles,  that  will  make  it  as 
uncertain  during  the  whole  of  the  next. 

Mr.  Mamfield^  in  reply. 
As  to  the  uncertainty  of  the  person  to  take  the  benefit  of 
this  devise,  the  only  way  that  can  be  urged  is,  that,  unless  the 
will  is  cleai^y  good,  and  it  is  impossible  to  doubt  upon  it,  it 
might  nfrite.  a  difference.  At  the  same  time  it  is  impossible 
to  deny^,'- that  there  may  by  possibility  be  a  person  in  being, 
who  may  answer  this  description.  I  cannot  agree,  that  it  must 
mean  heir  male  in  the  common  sense,  or  heir  male  of  the  body; 

X2  nor. 


200  CASES  IN  CHANCERY^ 

1798.         nor,  that  the  clause  as  to  the  name  inay  be  supposed  intendecl 

^    ^^""^  merely  to  prevent  the  devisee  from  taking  another  name. 

Thbllusson   ^_„  .  .  ,       . ,         .  ,  .t  M..      ,1    . 

9^  That  provision  must  be  with  a  view  to  the  possibihty,  that  n 

WooDFOBO^i   male  descendmg  through  a  female  might  becotoe  elitided« 

The  place,  in  which  words  are  found  in  a  will,  can  have  little 
eilfect  upon  the  Construction,  if  the  intention  calls  up<m  the 
Court  to  transpose  them,  or  even  to  strike  them  out:  but  if 
ever  a  will  can  be  construed  grammatically,  this  will  ought  to 
be  so  construed,  rather  than  such  a  purpose,  as  it  manifests, 
should  be  carried  into  execution^ 

*  The  three  great  questions  are,  first,  upon  the  limitations, 
as  far  as  they  tend  to  keep  the  property  in  suspense  and 
unalienable* 
[  SOO  ]  Secondly,  as  to  the  accumulation : 

Thirdly,  whether  the  life  of  a  person  in  the  womb  can  be 
considered  a  Ufe  in  being  within  the  sense  of  those  cases,  which 
have  decided,  that  property  may  be  kept  unalienable  during 
H  life  or  lives  in  being. 

'  I  cannot  agree  to  the  observation  in  its  iiill  extdit,-  thai  in 
executing  the  trusts  of  a  will  your  Lordship  netet  ean  take 
into  your  consideration,  whether  the  will  is  the  e£fect  of  ca- 
price ;  whether  it  is  rational,  ot  hot ;  and  that,  let  it  be  the 
most  irrational  disposition,  that  can  be  imagined,  the  Court  ia 
bound  to  execute  it  I  admit  your  Lordship  cannot  put  your*' 
self  in  the  place  of  the  testator,  and  say,  he  has  ill-provided 
for  his  family,  disinherited  his  children  without  reason,  and 
made  an  injudicious  disposition  of  his  property.  It  is  the 
privilege  of  a  testator  to  dispose,  as  he  pleases.  But  a  will 
may  be  so  irrational  that  the  Court  will  not  execute  itr  Sop- 
pose,  before  the  last  Statute  of  Mortfnain(M)  a  man  had 
by  his  will  given  10,000/4  for  the  purpos6  of  founding  an 
hospital  for  the  maintenance  of  cats  or  hedge-hogs:  it  might 
be  very  well  expressed :  but  would  such  a  purpose  be  exe- 
euted  ?  Is  tiiere  a  man  Uving,  who  will  not  pronounce  this 
will  to  be  as  irrational  and  absurd  as  any  will  can  be.  It  ia 
not  only  irrational,  but  in  its  consequences  extremely  per- 
nicious :  I  do  not  dwell  upon  its  being  inofficious  and  almost 
wicked.  What  can  be  more  pernicious,  than  that  property, 
of  this  immense  amount  should  be  totally  taken  out  oT  the 

stock 
(44)  9  Geo.  II.  c.  86. 
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6tock  of  this  country,  and  be  absolutely  useless  for  near  a         1706. 
centaiy.    If  this  will  is  good,  accumulation  of  property  may  ^    ^^"^ 
be  oontinued  till  the  death  of  the  survivor  of  any  known  de-  ,,, 

seription  of  men.  No  instance  has  been  mentioned  of  any  .Woodford.*' 
attempt  at  such  limitations;  no  case,  that  bears  any  resem- 
blance to  this.  There  are  cases,  very  few  in  number,  where 
an  estate  has  been  so  limited  as  for  a  certain  length  of  time 
not  to  be  vested  in  any  one ;  as,  where  it  is  given  to  the  right 
heir  of  a  living  person :  but  there  is  no  instance  of  extending 
it  fiffther  than  two  or  three  Uves.  The  longest  period  waa 
that  in  Hopkins  v.  Hopkins.  From  such  cases  an  inferenee 
by  no  means  arises,  that  any  number  of  lives  may  be  taken  at 
the  caprice  of  the  testator  for  the  purpose  of  postponing  the 
vesting,  not  for  the  sake  of  giving  the  estate  to  the  son  of  any 
•known  person  after  the  death  of  .that  person,  but.  merely  for 
the  sake  of  accumulating  the  rents  and  profits.  The  true 
question  is,  how  far  any  principle  can  be  extracted  firom  the 
cases,  calling  upon  your  Lordship  to  support  this  will.  It  has 
been  stated,  that  this  will  falls  perfectly  within  the  cases ;  but 
the  whole  ground  of  the  argument  amounts  to  this ;  that  in 
fiome  of  them  it  has  been  said,  that  a  limitation  by  way  of 
executory  devise  is  good,  if  it  does  not  exceed  a  life  or  live? 
in  being  and  twenty-one  years,  upon  the  reason  assigned  by 
the  comparison  of  Lord  Hale  and  Mr.  Justice  Ttoisden,  that 
aU  the  candles  are  burning  together.  Do  these  expressions^ 
found  in  those  cases,  in  any  degree  warrant  the  inferences 
drawn  from  them  in  support  of  such  an  assumption  of  lives 
as  this  will  takes,  merely  for  the  purpose  of  effecting,  not 
what  has  a  tendency  to  a  perpetuity,  but  what  is  a  perpetuity^ 
with  a  view  of  preventing  nqt  only  alienatipn  but  enjoyment 
for  such  a  length  of  time.  I  pan  hardly  imagine,  that  Lord 
Talbot  could  seriously  say,  as  he  i^  represented  in  Low  ▼, 
Burron,  that  the  policy  of  the  law  would  permit  an  estate  to 
be  kept  unalienable  during  twenty  lives.  It  is  a  n^re  dictum 
imputed  to  him  in  a  case,  that  did  not  call  for  it,  in  which  th^ 
question  of  perpetuity  was  not  before  him.  Sqattergood  ▼, 
Edge,  and  the  other  cases,  in  which  tl>e  npipber  of  the  lives 
is  treated  as  immaterial,  are  open  to  the  same  observation. 
The  circumstances  of  those  cases  afford  no  ground  for  those 
^pressions.    It  is  impossible  to  suppose.  Lord  Noitinghqm*§ 
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1708.         idea  in  T%e  Duke  of  Norfolk's  Case  was,  that  an  estate  shall 
be  kept  unalienable  during  any  number  of  lires  the  testator 
chooses,  provided'  he  stops  at  lives  in  being*    He  built  his 
Woodford,    decbion  very  much  upon  the  reason  and  convenience  of  the 

thing.     His  expressions  are  very  happily  applied  to  this  will. 
It  cannot  possibly  be  imaginedi  that  such  a  disposition  as  this 
could  have  been  in)us  mind,  or  that  he  would  have  supported 
it.     How  are  these  dicta  properly  to  be  understood  ?    As  the 
dicta  of  Judges  ough|^  always  to  be  understood,  with  reference 
to  the  case  and  the  question  before  them.    There  is  no  in- 
stance of  a  limitation  either  in  its  object  or  effect  beariQg  the 
least  resemblanGe  to  this.     The  Judges   in  deciding  these 
questions  certaudy^  have  not  in  words  fixed  any  particular 
number  of  lives;  neither  have  they  fixed  any  number  of  years. 
Why  not?    Because  they  looked  to  the  case  before  them, 
which  in  gieneral  .has  been  a  limitation  to  take  effect  afler  a 
life,  or  a  life  and  twenty-one  years.     They  looked  no  farther. 
They  never  thought,  such  an  attempt  as  this  could  be  made. 
[  *302  ]      ♦Therefore  tliey  never  thought  it  necessary  to  restrain  the 
number  of  lives ;  but  they  expressed  generally  lives  in  being; 
certainly  not  at  all  adverting  to  such  a  case  as  this.    If  any 
such  attempt  had  been  made  at  an  earlier  period,  it  is  impos- 
sible not  to  conclude  from  the  reasoning  against  all  these 
limitations,  that  a  precise  rule  would  have  beep  laid  down  to 
prevent  the  mischief.     Lord  Nottingham  must  have  had  an 
idea  of  that  sort  in  his  mind.     He  must  have  conceived,  there 
would  be  some  attempt  of  this  nature;  and  that,  when  it 
should  appear,  the  mischief  would  be  checked.    There  b* 
much  good  sense  in  what  he  says;  that  he  will  stop,  when  moy 
inconvenience  appears;  meaning  certainly  not  merely  an  in- 
convenience in  his  own  mind,  but  that  sort  of  inconvenience, 
aiming  at  a  perpetuity,   upon  which  no  person  can  doubt. 
When  the  mischief  arises,  that  is  the*  time  to  create  the  check. 
There  is  a  great  difference  in  saying,  a  Judge  ex  arbiirio  is 
to  stop  on  account  of  any  ide&  of  inconvenience  in  hb  own 
mind,  and  that,  where  a  general  inconvenience  appears,  aim-; 
ing  to  defeat  the  Law,  he  is  not  to  stop  on  account  of  these; 
dicta ;  which  are  the  whole  foundation  of  the  argument.    It  b 
extraordinary,  that,  when  peri>ctuity  is  the  subject,  it  should 
ever  fall  from  rational  and  thinking  men,   that  there  is  no 

difference 
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difierenoe  between  a  thousand  lives  and  one  lifew    SuppoM^  1.7W* 

a  puidiaser  was  to  be  told,  he  was  to  ^re  the  same  jmci  tor  ^    ^^'^^^ 

an  estate  for  a  thousand  lives  and  for  one  life !   What  is  meant  ^, 

by  perpetuity  ?   What  is  the  wisdom  of  the  Law,  if  the  object    Woohfor*. 

of  this  will  is  to  take  place  ?    The  Law  abhors  a  perpetuity ; 

and  wiD  not  sufier  the  fee  of  an  estate  to  be  kept  unalienable : 

but  it  win  suffer  it  to  be  unalienable  for  such  a  number  of 

lives  as  to  make  a  period  of  above  a  hundred  years  almost 

certain.    The  fee  is  worth  nothing  after  twenty  lives.     It  is 

sdd,  oiie  life  may  endure  to  the  age  of  Parr  or  Jenkin$ :  but 

the  Law  looks  to  what  usually  happens  in  the  common  course 

of  affairs ;  and  does  not  consider  it  worth  while  to  advert  to 

such  rare  instances.    This  case  will  be  made  a  precedent;  and 

it  is  not  unlikely,  that  within  ten  or  twenty  years  this  Court 

will  have  to  decide  upon  another  will  of  the  same  nature. 

It  may  be  asked,  what  is  the  Court  to  do,  if  not  to  foDow 
these  (Ucta  ?  It  is  not  difficult  to  find  the  rule.  Look,  not 
to  what  the  Judges  have  said,  but  to  what  they  have  done. 
See,  how  fj|r  the  decisions  have  gone;  and  do  not  go  beyond 
that.  *  Tried  by  that  test  this  case  is  totally  unlike  all,  that  [  ^3QS  ] 
have  preceded  it,  with  different  views  and  objects  in  every 
way,  in  which  it  can  be  considered ;  and  it  is  impossible  not 
to  see,  that  it  never  would  have  been  tolerated  by  the  Judgeia, 
to  whose  dicta,  not  decisions,  your  Lordship  is  referred  in 
support  of  it.  In  no  instance  have  they  gone  beyond  two  or 
three  Uves;  not  keeping  the  property  firom  possibly  vesting 
in  some  one  even  in  a  very  short  period.  Eveh  in  Hopkms  v. 
Hopkins,  in  which  the  suspension  might  by  possibility  have 
continued  longer  than  in  any  other  case,  that  has  occurred, 
the  estate  might  have,  vested  immediately  after  the  death  of 
the  testator;  for  John  Hopkins  might  have  had  a  son;  in 
whom  it  would  have  vested ;  and  all  the  executory  devises 
would  have  become  remainders.  No  such  conclusion,  that 
an  estate  may  be  prevented  from  vesting  for  any  number  of 
lives,  can  be  drawn  from  that  case ;  and  no  case  has  gone 
farther.  Suppose,  that  case  was  an  authority  for  keeping  an 
estate  unalienable  for  three  lives ;  and  for  preventing  till  en- 
joyment of  it  {of  the  same  period:  does  the  consequence 
follow,,  that  your  Lordship  shall  establish  a  suspension  of 
dicnation  and  enjoyment  for  a  thousand  lives  ?   It  is  ^effectually 

and 
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imd  substantiany  doing  tbat^  which  all  the  cases  shew  the 
Judges  have  been  perpetuaUy  labouring  to  prevent,  the  orea-* 
tion  of  a  perpetuity. 

Lord  Chancellor. 
Did  not  the  case  of  Humbersian  y.  HumberHon  go  much 
farther?   There  were  according  to  the  report  fifty  lives. 

Reply. 

Yes :  but  the  estate  was  not  kej^^  as  by  this  will,  from 
going  to  any  one.  There  was  no  executory  devise.  There 
were  limitations  in  remainder  to  several  persons  in  being:  but 
the  defect  was,  that  the  testator  attempted  to  give  estates  for 
life  to  sons  of  future  sons  instead  of  giving  to  the  future  sons 
estates  tail;  which  was  done  by  the  decree. 

It  has  been  argued  from  that  case,  in  favour  of  the  two 
grandsons  of  the  testator  bom  since  his  death,  that  the  inten- 
tion ought  to  be  executed  cypres.  That  dpctrine,  as  appfied 
to  this  case,  is  totally  new.  If  such  an  aj^lication  of  it  is 
well-founded,  neither  in  this  case  nor  any  other  upon  this 
question  ^  could  any  doubt  arise.  But  the  Court  have  never 
said,  they  will  make  the  devise  good,  as  far  as  they  can ;  but, 
that  a  devise,  the  Law  will  not  support,  must  faiL  In  the 
commoi\  case  of  a  limitation  over  of  personal  estate  after  a 
death  without  issue^  if  the  doctrine  of  cypres  can  be  applied, 
the  Court  would  always  hfive  said,  fhey  would  make  it  good 
as  near  to  the  intention  as  they  could ;  and  all  testators  mean 
issue  Gving  at  the  death :  but  no  such  decision  has  ever  been 
made;  and  wills  after  wills  have  been  overtucned  upon  that 
point.  In  this  case  the  application  of  the  doctrine  of  cypres 
would  totaDy  change  the  subject  given,  the  object  to  take^ 
and  the  tame  of  taking.  This  property  with  the  aocumulation 
is  given  to  a  person  answering  a  certain  description  at  the 
end  of  nine  Uves.  Can  the  period  be  changed?  Can  the 
Court  give  the  accumulation  for  seven  lives  instead  of  nine, 
and  take  an  object  at  the  expiration  of  the  seventh  life? 
The  doctrine  of  cy  pres  has  never  been  applied  in  this  Court 
but  to  cases  of  charity  (45);  and  in  those  casQs  it  has  been 

applied 

(45)  See  AHcrmey  Oeneral  v.     Wkiichwrdk^     Aticrwey  Oetierql 

Pim^ieCf   Attorney  Otneral  v.    v.  Andrew,    Attorney  Gtneraf  y. 


CASES  IN  CHANCERY.  804 

appBed  far  enough.    Humberstan  v.  Humberston  does  not         1796. 


bear  upon  this.    The  Court  did  no  more  in  that  case  than  a   ^ 
Court  of  Law  would  do,  no  more  than  was  done  in  Chapmam  ^^ 

V.  Brawn.  The  intention  there  was  obvious.  The  Court  Woodforb. 
took  the  words  certainly  not  in  the  sense  the  testator  meant: 
but  they  gave  an  estate-tail;  by  which  they  effectuated 
the  main  intention  of  the  testator,  upon  a  similar  principle 
to  that,  upon  which  the  Court  of  King's  Bench  decided  the 
well-known  case  of  Robinson  v.  Robinson  (46) i  in  which» 
notwithstanding  the  words,  "  and  no  longer^  annexed  to  the 
estate  for  Hfe,  the  Court  held,  they  might  establish  it  as  an 
estate-tail,  upon  the  main  intention,  that  the  estate  should  not 
go  over  so  long  as  there  was  any  issue.  No  case  applies  to 
diis,  no  rule  of  Law;  and  no  argument  can  disprove,  not  only 
that  there  is  danger  of  a  perpetuity,  but  that  there  is  an 
actual  perpetuity.  There  is  nothing  in  support  of  it  but 
these  elicta;  which  ought  to  be  referred  to  the  cases  them- 
selves, ai|d  not  to  a  case  like  this. 

Next,  as  to  the  accumulation.  It  is  impossible  to  look  to 
that,  as  coupled  with  the  limitations,  and  intended  to  endure 
*  for  such  a  length  of  time,  without  seeing  the  enormous  inconr  r  •  305  1 
venience.  It  is  said,  that  a  power  to  restrain  alienation  implies 
a  power  to  accumulate  for  the  same  time.  That  certainly  is 
not  a  necessary  consequence ;  and  no  case  is  to  be  found,  in 
whidi  it  is  established.  At  the  same  time  it  must  be  admitted, 
there  are  cases,  which  seem  to  imply,  that  during  the  time  an 
estate  is  kept  imalienable  the  profits  n^ay  accumulate:  but 
there  is  no  authority  for  taking  any  number  of  lives,  as  in  this 
wiD,  totally  unconnected  with  the  ei^yment  of  the  property, 
merely  for  the  purpose  of  accumulation;  and  the  cases  referred 
to  are  far  from  proving,  that  any  such  attempt  was  ever 
thought  of,  or  that  any  thing  has  fallen  from  any  Judge  to 
warrant  accumulation  of  such  an  enormous  duration.  Phipp^ 
V.  KelyngCf  before  Lord  Camden,  is  so  shortly  stated,  that 
the  ciroumstaiicea  cannot  be  exacdy  collected ;  but  it  is  ob- 

viousi 
Aoyer,  ante,  Vol.  II,  380 ;  III,  PUt  v.  Jackson,  2  Bro.  C.  C.  61. 
141,  220,  633,  714.  Corb^  v.  Bristow  v.  Warde,  RouiUdge  v, 
French,  post,  418.  The  s^me  Dorril,  ante,  Vol.  IE,  336,  357. 
doctrine  has  been  applied  to  (46)  1  Bur.  38.  9  At^.  73?j 
^PBpiaUnents :  ifs  to  wl^ch  se^    Sj  Fc«.  8^ 
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17M.         YioaSy  that  certain  fedsehold  estates  most  have  beeb  ^ceinta- 

^    ^'"^^  latins  far  ever,  if  the  Court  had  not  found  out  some  time,  at 

^^  which  it  was  to  stop.     Lord  Camden  said,  it  must  stop,  where 

Wooi>FOR^.    any  future  limitation  must  stop;  when  any  unborn  person 

attains  the  age  of  twenty-one.  To  reason  from  that  case, 
that  there  may  be  such  an  accumulation  as  is  now  contended, 
is  open  to  the  observations  made  upon  the  other  question,  and 
the  cases  dt^  upon  that ;  for  it  must  be  remembered,  that, 
aoeumulation  may  go  on  for  all  the  lives,  that  can  possibly  be 
put  into  a  wiU,  if  it  can  continue  during  these  nine  tives. 
Stepftcns  V.  Stephens  affords  no  inference  in  favour  of  accumu- 
lation. It  was  there  determined,  that  an  estate  may  be  kept 
unalienable  for  a  life  in  being  and  twenty-one  years  afterwards; 
tliat  isy  it  need  not  vest  in  an  unborn  child  till  the  age  of 
twenty-one.  That  docs  not  necessarily  keep  the  estate  un- 
alienable fur  twenty-one  years ;  though  it  is  so  considered.  In 
Hopkins  v.  Hopkins  the  intermediate  rents  and  profits  were 
held  to  belong  to  the  heir  at  law.  That  shews  only,  that  the 
question  was  agitated.  The  case  upon  Lady  Denison^s  will 
does  not  apply.  There,  as  in  many  cases,  the  estate  was  li- 
mited to  an  unborn  son,  a  second  son  of  Miss  Midgelejf,  with 
a  direction,  that  till  such  son  shall  attain  the  age  of  twenty- 
one,  the  profits  shall  accumulate.  If  accumulation  is  allowed 
in  any  degree,  it  b  impossible  to  say,  it  may  not  go  so  iar. 
Miss  Midgeley  might  have  had  a  second  son  within  two  years 
after  the  death  of  the  testatrix.  The  accumulation  therefore 
was  not  necessarily  to  continue  longer  than  twenty-three 
[  *a06  ]  years:  but  it  might  by  possibility  continue  *  during  the  life  of 
Miss  Midgeley^  and  beyond  that,  till  a  ftiture  second  son  should 
attain  the  age  of  twenty-one.  Is  that  an  argument  for  allowing 
ex  necessitate  an  accumulation  for  five  thousand  lives,  or  as 
many  as  the  imagination  can  frame,  that  can  possibly  be  so 
pursued,  that  it  may  be  known,  when  they  cease  to  exist  ?  The 
accumulation  under  that  will  has  gone  as  far  as  most  cases*  No 
case  has  gone  farther.  In  Gibson  v.  Lord  Mont/ort,  upon  the 
celebrated  will  of  Mr.  Shepherd^  the  accumulation  could  not 
have  continued  longer  than  for  the  life  of  Miss  Sheplierd;  and 
the  moment  a  child  was  born  the  estate  vested,  liable  to  open 
upon  the  birth  of  other  children.  How  monstrous  it  would  be 
from  Chat  to  draw  aii  inference  in  favour  of  this  accumulation! , 

I  d6 
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I  do  not  press  the  amount  of  the  property. .  The  only  diffeir-         IIM. 
ence  upon  that  is,  that  the  consideration  of  the  eflfect  of  the   Thb'^^J^sok 
accumulation  of  a  very  large  fortune  brings  the  danger  of  great  v. 

accumulation  to  the  minds  of  those,  who  are  to  consider  it,    Woodfo^. 
in  a  different  way  from  a  moderate  accumulation  upon  4 
small  sum. 

It  may  be  £urly  stated,  that  this  question  has  never  been  con- 
sidered ;  for  all  the  instances  to  be  found  are  for  a  very  short 
time,  at  the  utmost  a  life  and  the  possible  addition  of  twenty- 
one  years.  The  enormous  consequences  of  the  accumulation 
aimed  at  by  this  will  never  entered  into  the  imagination  of  the 
Judges:  otherwise  it  is  impossible,  that  the  inconvenience 
should  not  have  been  discussed.  The  whole  doctrine  of  accu- 
mulation is  of  a  very  late  date.  There  is  no  instance  farther 
back  than  the  Repels  of.  Forester,  and  one  or  two  in  Peere 
WiUiij&M.    The- reason  is  obvious.  ^^  It  could  not  occur,  where 

•  •         • 

the  estate  was  limited  for  life ;  nor  where  there  was  a  fee  upon 
a  fee.  I  believe  it  never  occurred,  till  personal  property  came 
to  be  the  subject  of  these  remote  limitations.  Loird  Hatdwicke 
observed  upon  Mr.  Shepherd*^  will,  that,  where  the  proper^ 
is  given  as  a  residue,  as  one  mass,  there  must  be  accumulation, 
because  the  profits  belong  to  the  mass.  After  the  doctrine 
had  arisen,  it  was  by  degrees  applied  to  real  estate ;  and  so  it 
has  reached  the  state  in  which  we  now  find  it.  If  I  am  asked 
where  it  is  to  stop,  I  answer,  look  to  what  has  been  decided : 
accumulate  as  far  as  your  predecessors  have  accumulated; 
go  no  &rther.  What  uncertainty  can  arise  from  that  ?  If 
accumulation  has  taken  place  for  one  or  for  two  Uves,  let  it 
go  so  far.  What  makes  the  law?  The  decisions:  what  the 
Judges  do;  not  loose  dicta  thrown  out  in  argument;  which 
the  cases  before  them  do  not  necessarily  call  for. 

As  to  the  words  of  the  restrictive  claiise  '^  born  in.  due  titne        [  307  ] 
'^  qfierwards,*'  it  is  very  uncertain,  what  sense  is  to  be  given  to 
them,  supposing  them  to  apply  to  all  thie  classes  of  lives.  • 

They  are  used  in  this  will  in  a  sense  perfectly  new#  In  the 
case  of  a  father  there  is  a  very  natural  presumption;  and  where 
there  is  a  gift  generally  to  all  the  children  of  a  third  person 
living  at  his  death,  it  is  not  a  natural  construction  to  exclude 
a  posthumous  child.  Unless  these  words  have  a  clear  and 
certain  meaning,  the  devise  is  void ;  because  no  one  caa  t^li, 

what 
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i700.         what  time  was  in  the  testator's  contemplation.    If  they  mean 


„  children  in  the  womb,  he  had  no  power  to  restrain  the  aliena- 

Thbllusson 

I,.  tion  or  enjoyment  of  an  estate  during  the  life  of  a  child  in  the 

Woodford,   womb ;  for  such  child  is  not  a  life  in  being  within  the  sense 

•of  the  cUetaf  that  are  relied  on.    There  is  no  instance,  in 

which  an  unborn  child  has  ever  been  considered  in  existence, 

merely  for  the  purpose  of  keeping  property  unalienable,  where 

that  child  is  not  to  take.    The  metaphorical  expression,  that 

all  the  candles  are  lighted  together,  and  the  other  expression, 

that  all  the  lives  are  wearing  out  at  the  same  time,  apply  to 

lives  actually  in  being,  subject  to  all  the  casualties  of  life. 

Upon  this  siipposition  the  life  begins  to  wear  out,  before  it 

begins  to  exist.   Was  it  ever  imagined,  that  under  an  Act  of 

Parliament  or  a  leasing  power  a  child  in  the  womb  might  be 

described  as  one  of  the  lives  ?    It  is  a  stretch  of  the  words, 

that  has  never  yet  been  made.    This  very  clause  of  this  will 

negatives  such  a  construction  by  usmg  particukr  words  to 

describe  posthumous  children.    I  admit  the  cases,  that  have 

been  cited  to  shew,  that  such  a  child  is  considered  as  in 

existence  under  certain  limitations,  and  for  some  purposes^ 

for  its  benefit.     Accordingly  in  many  cases  it  has  been  h^d 

capable  of  taking  by  descent ;  and  why  not  by  purchase,  I  do 

not  know;  except  that  in  Reeve  v.  Long  all  the 'Judges  held, 

that  it  could  not;  which  produced  the  Statute.    That  such 

^hild  may  take  for  its  benefit,  WalUs  v.  Hodson,  dted  by 

Mr.  Cox,  is  a  direct  authority*    Lord  Hardwicke  there  states 

the  rule  of  the  Civil  Law,  and  how  it  came  to  be  adopted  ii| 

this  country.    The  passage  cited  from  Domat  proves  precisely 

the  same  thing :  an  infant  en  ventre  may  be  heir  or  executor ; 

because  he  may  take  real  or  personal  property :  it  is  for  his  ber 

nefiti  but  he  is  not  compelled;  for  he  may  renounce,  when  h% 

is  of  age.    Long  v.  Blackall  and  Whitelock  v.  Heddon  do  not 

prove  the  contrary  proposition*    In  the  former,  if  a  son  should 

1^  *d08  ]      be  bom,  the  premises  were  giyen  to  him:  ^  it  was  decided,  that 

he  was  capable  of  taking ;  and  the  limitation  over  after  his  death 

was  good.  It  was  for  his  benefit;  therefore  he  might  have  taken* 

The  latter  case  is  exactly  to  the  same  effect*    It  proves  only, 

that  a  child  en  venire  may  take  an  estate.    How  does  that 

prove  the  proposition  to  be  proved ;  that  such  child  is  to  be 

considered  a  life  in  being  for  all  purposes ;  for  it  ^ust  be  so, 

if 
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tf  he  h  80  considered  for  this  purpose?    The  doctriikej  that         1786.- 

such  8  ^Oiild  may  be  vouched,  is  curious:  but  there  is  good  THE";2r«.ox 

sense  in  it.    The  person  to  be  vouched  is  the  heir  of  the  v^ 

Warrantor;  and  no  other  person  can  be  the  actual  heir,  till  it   Woodford. 

is  known,  whether  such  child  will  come  into  being.    It  will 

not   escape  your  Lordship,   that  every  particular  instance^ 

shewing,  that  a  child  en  venire  is  to  be  considered  as  in 

being  for  particular  purposes,  proves,  that  it  is  not  to  be  so 

considered  for  all  purposes.     It  must  be  implied,  that  for 

many  purposes  and  many  considerations  it  is  to  be  considered 

not  in  being.    Is  there  any  reason,  why  your  Lordship  should 

go  beyond  any  decision,  you  can  find,  to  consider  such  a 

child  in  being  for  the  purpose  of  supporting  these  limitationB 

and  this  accumulation! 

Upon  the  whole  this  will  ia  bad,  as  falling  within  tio  deci- 
sion, rule,  or  principle;  bemg  founded  entirely  on  loose  dicta. 
If  your  Lordship  establishes  it,  you  will  do  that,  which  has 
never  been  done  before.  You  will  create  a  real  perpetuity ; 
for,  as  no  distinction  can  be  made  between  the  number  of 
lives  taken  by  this  will  and  any  number  of  lives,  youi^  Lordship 
will  make  an  example,  by  which  an  actual  perpetuity  may  be 
created,  extending  according  to  every  calculation  to  a  century 
at  least,  probably  to  120  years;  to  which  maybe  added  a  con- 
tingent minority.  It  will  produce  very  dangerous  consequences. 
The  fireedom  of  election,  the  general  effect  upon  the  pro- 
perty of  the  country,  these  considerations  will  weigh  with  your 
Lordship  against  establishing  a  precedent  unlike  any  thing, 
that  has  been  done  by  your  predecessors.  If  any  cases  like 
this  can  be  found,  this  must  follow  them :  if  none,  that  in 
any  view  of  it  come  near  to  this,  the  loose  dicta  scattered 
through  the  Books  will  not  be  sufficient  to  support  so  un- 
reasonable and  monstrous  a  will. 

___  [309] 

1799. 

Lawrence,  Justice,  after  particularly  stating  the  case,  pro-     AprU  20<A. 
ceeded  thus— 

The  part  of  the  will,  on  which  the  quesdon  in  this  case 
arises,  is  shortly  this. 

It  is  a  devise  and  bequest  by  Mr.  Tftettussan  to  his  trus- 
tees and  executors,  of  his  real  estates  and  the  residuum  of  his 

personal 
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persomJefitate,  upon  trust  to  lay  out  the  perscmal  estate,  and 
the  accumulated  profits,  which  may  arise  from  his  original 
and  the  aftcr-purchased  estates,  during  the  lives  of  his  three 
sons  and  such  of  their  issue  as  shall  be  living  at  the  time  of 
his  death  or  bom  in  due  time  afterwards,  in  the  purchase  of 
real  estates,  and  on  the  death  of  the  survivor  of  the  several 
persons,  during  whose  Uvea  the  accumulation  is  directed  to 
go  on,  to  divide  the  devised  and  purchased  estates  into  three 
parts,  and  to  convey  them  respectively  in  tail  male  to  tlie 
eldest  male  lineal  descendant  of  his  three  sons,  with  cross 
remainders;  and  if  there  shall  be  but  one  son,  then  to  him 
in  tail  male ;  and  in  case  there  should  not  be  any  sucli  male 
lineal  descendant,  then  upon  trust  to  sell  the  same,  and  pay 
the  money  arising  from  thence  to  his  Majesty  for  the  benefit 
of  the  Sinking  Fund. 

Upon  this  case  the  objections,  which  have  been  made  to 
the  disposition*  of  Mr.  Thellusson,  are  reducible  to  three 
heads. 

The  first  is,  that  by  his  will  he  has  exceeded  the  limits, 
within  which  the  contingency  must  happen,  upon  which  exe* 
cutory  devises  are  permitted  to  take  efiect. 

The  second  is,  that  the  doctrine  of  executory  devises  is 
not  applicable  to  the  purpose  of  a  trust  of  accumulation, 
whose  object  is  to  separate  the  enjoyment  of  the  estate  from 
the  persons,  during  whose  lives  it  is  unalienable. 

The  third  is  the  supposed  uncertainty  of  the  persons,  who 
a:re  the  objects  of  the  beneficial  trusts,  after  the  determination 
of  the  period  of  accumulation. 

As  to  this  last  objection,  it  does  not  appear  to  roe,  that 
the  time  is  arrived,  that  makes  it  proper  for  discussion.  The 
possibility,  •  that  a  question  may  arise  between  persons  claim- 
ing as  the  next  male  lineal  descendants  of  the  testator*s  sons, 
is  not,  as  I  apprehend,  a  ground  for  the  Court's  refusing  to 
take  care,  that  the  trusts  be  properly  executed,  if  under  any 
circumstances  a  claimant  may  exist,  about  whose  right  there 
can  be  no  doubt.  In  the  course  of  the  reply  it  was  admitted, 
that  there  may  be  a  person,  who  will  answer  the  description 
of  eldest  male  lineal  descendant  of  some  one  of  the  sons ;  and 
who  will  unquestionably  be  entitled  to  take  the  whole ;  and, 
as  the  Attorney  General  has  said,  the  three  sons  may  die 

without 
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without  any  male  lineal  descendant;  in  which  case .  the  Crown 
will  take«  Therefore,  without  saying  any  thing  as  to  this 
objection  but  that  I  think  it  premature,  I  shall  proceed  to 
consider  the  others. 

The  first  objection  has  been  divided  into  several  heads : 

The  first  of  which  is,  that  the  words  of  restriction  in 
Mr.  TheUussan^^  will,  viz.  '^  as  shuUl  be  living  at  the  time  of 
"  my  decetMe^  or  born  in  due  time  afterwards!'  are  according 
to  just  construction  to  be  confined  to  the  last  class  of  per- 
sons, during  whose  lives  the  accumulation  is  to  be ;  and  cannot 
according  to  the  rules  of  construction  be  carried  back  to  any 
of  the  prior  classes ;  the  consequence  of  which  will  be,  tlmt 
the  estate  will  be  unalienable  during  the  lives  of  the  issue  of 
his  sons  and  grandsons,  though  bom  long  after  his  death. 

Another  head  of  this  first  objection  is,  that  according  to  tlie 
doctrine  of  executory  devises  an  indefinite  number  of  lives 
though  they  be  concurrent,  cannot  be  taken,  to  protract  the 
time,  during  which  the  estate  is  unalienable,  from  the  mani- 
fest inconvenience,  that  will  result;  and  that  the  number 
assumed  by  Mr.  Tftellusson  is  so  great  as  to  have  that  con- 
sequence. 

A  third  head,  into  which  it  is  branched,  is  that  by  the 
words  **  bom  in  due  time  afterwards*^  the  testator  has  added 
lives  not  in  esse  at  the  time  of  his  death  to  the  lives  of  per- 
sons in  esse ;  *  and  that  on  that  account  the  trusts  are  void, 
if  the  restrictive  clause  should  be  t:onstrued  as  extending  to 
all  the  previous  classes. 

The  last  head  of  this  first  objection  is,  that  the  accumu- 
lation by  the  directions  of  the  will  is  to  continue  beyond  the 
duration  of  ^all  these  lives,  and  is  to  go  on,  until  estates 
are  actually  purchased,  divided,  and  conveyed,  to  the  persons 
entitled  under  the  trusts  of  the  will ;  and  that  on  this  ground 
the  trusts,  so  far  as  respects  the  personalty,  arc  void. 

This  last  branch  of  the  first  objection  was  not  much  pressed 
by  the  gentleman,  who  made  it,  nor  insisted  on  in  the  reply. 
If  the  will  is  attended  to,  there  does  not  appear  to  me  any 
ground  for  it.  The  testator  directs  the  accumulation  and  the 
purchases  to  be  made  therewith  to  go  on  during  the  lives  of 
the  several  persons  described  in  the  will  and  of  the  survivor : 
and  after  the  death  of  the  survivor  he  directs  a  partition  to  be 

made. 
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niftde^  and  a  conveyahce  to  be  made  of  one-third  part  to  tbe 
use  of  the  eldest  male  lineal  descendant  then  living.  The 
obidous  meaning  of  this  is,  living  at  the  decease  qf  the  sur- 
vivor. The  testator  directs  the  accumulation  to  go  on  during 
the  liyes  only,  and  without  any  interval  of  time  after  the  death 
of  the  survivor  directs  the  partition  and  conveyance  to  be  • 
made;  and  though  some  time  must  be  employed  in  the  parti- 
tion and  conveyance,  that  will  not  prolong  the  trust  of  accu^- 
mulation,  or  the  timci  during  which  the  estate  is  locked  up ; 
for  upon  the  death  of  the  survivor  the  interests  of  the 
persons  to  take  will  become  vested  in  them,  and  be  dia« 
posable  by  them. 

As  to  the  first  head  of  this  objection,  that  the  words  of 
restriction  are  to  be  confined  to  the  last  class  of  persons,  and 
cannot  be  carried  back  to  the  prior  classes,  it  has  been  rightly 
admitted,  that,  whatever  may  be  the  strict,  grammatical,  con<- 
struction  of  the  words  of  a  will,  that  is  not  to  govern,  if  the 
intention  of  the  testator  requires  a  different  construction  9 
and  this  has  been  rightly  admitted ;  for  there  can  be  no  rule 
better  established,  than  that  in  the  construction  of  wills  the 
intention  of  the  testator  is  to  govern,  if  that  intention  be  con- 
sistent with  the  rules  of  Law :  and  every  inaccuracy  of  gram- 
mar and  every  impropriety  of  terms  shall  be  corrected,  if  >that 
intention  be  clear  and  manifest  (47);  and  this  nde  of  con-^ 
struction  holds  in  all  cases ;  whether  the  testamentary  dispo- 
sition be  such  as  a  Court  will  favor,  or  the  contrary.  In  some 
cases,  as  in  the  case  of  creditors,  an  intention  in  the  testator 
shaD  be  inferred  from  the  purpose  of  his  devise  beyond  what 
*may  be  collected  from  any  thing  he  has  said  in  express 
terms :  but  where  the  testator's  intention  is  certain  and  clear, 
however  undeserving  it  may  be  of  favor  in  a  Court  of  Justice, 
I  know  of  no  authority  for  saying,  that  the  will  shall  receive  a 
construction  to  defeat  such  intent,  because  it  is  odious  and  not 
to  be  favored.  If  we  look  for  the  intention  of  the  testator  in 
this  case,  I  think,  there  can  be  no  doubt  that  it  was,  that  his 
property  should  be  kept  unalienable  for  as  great  a  length  of 
time  as  it  could  by  Law,  in  order  that  the  produce  of  its  ac- 
cumulation at  the  end  of  that  pieriod  might  be  transmitted  to 
three  of  his  male  descendants.     To  effectuate  this  intention  it 


was 


(47)  3  Bnrr.  1C34. 
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WAS  necessary,  tliat  the  accumulation  should  not  go  on  during         1799. 
the  'whole  of  the  lives,    unless   narrowed  by  the '  restrictive '  rp  «^^^^^    "%, 
clause.   Without  that  his  intent  will  be  defeated.     For  what  •,. 

purpose  could  the  restriction  be  introduced  at  all,  but  to  pre-  Woodford. 
vent  a  construction,  that  would  defeat  his  intention ;  and  if  it 
was  don^  with  that  view  as  to  one  class,  it  would  be  strange 
to  suppose,  he  meant  to  confine  it  to  that  class,  when  the 
reason  for  introducing  it  applies  equally  to  the  others  (48). 
It  has  been  asled  in  the  argument,  how  can  the  Court  know, 
the  testator  did  not  intend  to  use  tlie  first  description  of  per- 
sons in  its  most  extended  sense.  It  certainly  is  a  sense,  which 
the  words  will  bear :  but  surely  it  is  not  reasonable,  that  the 
Court  should  adopt  that  construction,  which  will  defeat  the  .^ 

irill,  and  give  to  his  heir  at  law  and  next  of  kin  what  it  was 
nKMii  iDiquestionably  his  intention'  that  they  should  not  enjoy. 
Reiad  this  will  with  reference  to  the  rules  of  Law,  and  there 
can  be  no  doubt ;   and  it  is  a  rule,  that,  where  words  are     If  words  are 
capable  of  a  twofold  construction,  even  in  the  case  of  a  deed,  capable  of  a 
and' much  more  in  the  case  of  a  will,  such  a  construction  shall  twofold  con- 
be  received  as  tends  to  make  it  good  (49).     The  true  con-  s^^^^ction,  the 

striiction  of  the  sentence  is  to  refer  the  words,  "  as  shall  be     .    ^        , 

.  .  A        adopt  such  as 

"  living  at  the  time  of  my  decease  or  bom  in  due  time  after'  ^e^^g  ^^  make 

"  wards ^  to  every  person  described  in  the  sentence,  who  was  jt  good,  exen 

not  in  esse  at  the  time  of  making  the  will.     To  all  of  them  in  the  case  of 

they  are  applicable,  and  to  no  others  with  any  propriety  of  a  deed,  mach 

language ;  and  the  adding  the  restriction  after  the  enumera-  ^^^^  ®"  a  w"l« 

tion  of  the  last  class  was  not  because   it  was   intended   to 

apply  to    that    ojily,    but   in    order    to    avoid    the    frequent 

repetition  of  it. 

The  two  remaining  heads,    into  which  this  objection  has 

bnoiched,   are  more  considerable. 

The  first  is,  that  an  indefinite  number  of  lives  or  classes  of  [  813  ] 
B?C8  cannot  be  taken  to  postpone  the  vesting  of  the  executory 
interest;  as  it  would  lead  to  this  monstrous  proposition,  that 
an  estate  might  be  made'  unalienable  during  the  lives  of  all  the 
Members  of  both  Houses  of  Parliament,  of  all  the  Deans  and 
Chapters   in  the  Kingdom,   and  in  short  for  any  number  of 

lives, 
(48)  1  Sand.  60.  (49)  3  P.  Will  260. 
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livesi  the  duration  of  whose  continuance  could  be  by  anjr 
means  ascertained ;  and  in  support  of  this  objection  aa  ex- 
pression has  been  much  relied  on  of  Lord  Nottingham  in  The 
Duke  of  Norfolk's  Case;  who  to  the  question,  where  he 
would  stop,  if  not  at  the  line  drawn  in  Child  and  Bailee's 
Case,  answered,  that  he  would  stop,  wherever  any  visible  in- 
convenience appeared*  But  however  monstrous  such  doctrine 
may  appear  at  first  sight,  I  find  no  authcmty  for  deciding, 
that  there  cannot  be  an  indefinite  number  of  concurrent  lives; 
and  that  there  is  any  limited  number,  the  going  beyond  which 
will  be  inconvenient.  In  Love  v.  Windham  it  is  laid  down, 
that  a  term  may  be  limited  to  one  for  life ;  remainder  to  another 
for  life;  remainder  to  a  third;  and  so  on  to  twenty.  In 
3  Ch.  Ca.  29,  Lord  Nottingham  says  the  same  thing ;  that 
twenty  remainders  for  life  in  the  trust  of  a  term  are  good, 
because  they  produce  no  inconvenience^  In  Scattergood  v. 
Edge  the  Coiurt  laid  it  down,  that  an  executory  estate  to  arise 
within  a  reasonable  time  is  good;  that  twenty,  nay  thir^, 
years  have  been  thought  a  reasonable  time.  ''  So  is  the  com- 
pass of  a  life  or  lives ;  for  let  the  hves  be  never  so  n^my, 
there  must  be  a  survivor;  and  so  it  is  but  the  length  of 
«  that  life.** 

By  this  expression  the  Courts  cannot  be  imderstood  to  hfiv^ 
had  in  view  any  limited  number  of  lives.  If  they  had,  they 
would  never  have  expressed  themselves  by  a  phrase  as  com- 
prehensive as  the  language  affords.  In  Rof^insan  v.  Hardcastle, 
2  Bro.  C  C  30,  Lord  Tfturlow  says,  a  man  may  appoint  100 
or  ICOO  trustees,  and  that  the  survivor  of  them  shall  appoint 
a  life  estate,  that  would  be  within  the  line  of  a  perpetuity. 

Where  is  the  difference  between  the  survivor  of  1000  ajv- 
pointing  a  life  estate,  and  limiting  an  estate  to  a  trustee  and 
his  heirs  to  appoint  on  the  death  of  the  survivor  of  1000  i  If 
nine  lives  are  too  many  in  this  case,  the  Court  must  so  dedde, 
because  it  is  inconvenient  in  any  case  to  assume  so  great  a 
number :  for  a  general  rule  cannot  depend  upon  the  particular 
circumstances  *of  any  case;  and  this  must  be  the  rule, 
whether  they  are  nine  very  young  lives  or  nine  of  the  oldest 
If  nine  lives  cannot  be  assumed,  because  it  is  inccmvenien^ 
where  is  the  line  to  be  drawn  ?  In  laying  down  the  rule  to  the 
extent  we  find  it  I  do  not  conceive,  the  Judges  were  not  aware 
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of  te  dp^Ssrence  between  otie  life  and  twenty :  biit  they  con-         llfM. 


sideMd  aodiing  in  executory  devises  as  tending  to  t^^.^^w^^..^.   ^ 

J.  i.-ii.-i*  ^  1  «•       IHBLLUB80N 

and  inoottrenienty  which  did  not  tie  up  property  longer  than  it  ,;. 

might  be  at  the  common  law  by  the  limitations  of  an  estate  of  Woodforik 
inheritance.  There  can  be  no  doubt,  that  you  may  create  as 
maiqr  Tested  teniaindert  for  Ufe  without  any  objection  of  a  per- 
petuity as  you  shaQ  think  fit.  Of  such  limitations  the  law  has  no 
abhorrence  as  a  perpetuity :  but  if  you  would  go  beyond,  and 
wish  to  transmit  your  estate  in  a  course  of  descent,  you  must 
jpft  an  estate  of  inheritance;  which  will  be  alienable  at 
lip«nty-one  years  after  the  determination  of  the  vested  re- 
auundera.  The  Court  has  no  criterion  to  judge  of  the  incon- 
weoieaee  arising  from  the  restriction  of  property  by  executory 
devise  except  from  contrasting  it  with  the  restraint,  which  the 
ccMBmon  law  allows  to  be  put  on  the  alienation  of  real  pro« 
peity }  and,  whatever  difference  there  may  be  as  to  the  mode, 
in  which  different  forms  of  conveyance  operate  on  the  subject, 
Acre  is  none  with  respect  to  the  eflfect  arising  from  the  pro- 
perty being  rendered  unaUenable. 

Tlie  third  head  into  which  the  first  objection  is  branched, 
ii^  that  the  testator  has  to  the  lives  of  persons  tn  e9se  at  least 
idded  the  lives  of  persons  en  venire  $a  mere  to  prolong  the 
tine  of  accumulation,  if  he  did  not  mean  to  go  farther;  and 
lias  hj  diese  means  exceeded  the  compass  of  a  Ufe  or  lives  in 
beiDg,  and  twenty-one  years,  and  the  fraction  of  another  year 
far  the  time  of  gestation ;  which  is  the  utmost  period  allowed 
far  an  executory  devise  to  take  effect 

Hue  leads  to  an  inquiry  of  what  the  testator  meant  l^  the 
voids  ^'  in  due  time  afterwards^'  And  to  support  this  last 
ksed  of  objection  this  expression  has  in  the  course  of  the 
Sfgmttent  been  considered  as  meaning  the  time  of  gestation, 
or,  perhaps,  the  period  of  twenty-one  years.  In  arguing  this 
ysint  great  learning  and  ingenuity  have  be^n  shewn  in  tracing 
die  history  of  executory  devises,  in  investigating  the  founda* 
tioA  of  the  rule  determining,  how  remote  the  contingency  may 
htf  on  which  *they  may  take  effect,  and  in  discussing  the  [  •SIS  ] 
(Bases  to  be  found  on  the  subject.  But  according  to  what 
I  ccmottve  to  be  the  true  meaning  of  this  expression,  it  is  not 
neceesary  at  this  time  to  enter  into  a  consideration  of  these 
natters.    The  words  **  in  due  time  afterwords''  are  words  of 

Y  2  relation. 
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relation*!  The  time  must  be  due,  that  is,  fit  and  prbperi  in 
respect  of  some  matter  or  thing,  to  which  they  may  be  re- 
ferred :  but  what  that  is  has  not  been  in  terms  pointed  out 
by  the  testator,  and  is  to  be  collected  from  what  may  appear 
to  be  the  general  purpose  of  the  will.  When  a  man  speaks 
of  the  children  his  wife  may  bear,  the  obvious  meaning  of 
those  words  is  the  time  of  gestation ;  as  he  can  have  no  chil- 
dren born  of  her  in  due  time  after  his  death,  who  are  not 
brought  forth  within  that  time.  But  the  ground,  upon  which 
t^at  meaning  is  to  be  inferred,  does  not  exist,  when  a  man 
speaks  of  the  children  pf  another  person.  There  is  no  time, 
which  is  undue  for  such  children  to  be  bom  with  reference  to 
himself.  They  are  not  born  less  in  due  time  after  his  death 
from  coming  into  the  world  at  the  end  of  twelve  or  eighteen 
months,  or  more,  than  if  born  within  a  less  period  than  nine 
months.  If  however  it  can  be  collected  from  the  will,  that 
the  testator  from  analogy  to  the  use  of  that  expression  by 
parents  meant  to  describe  the  period  of  gestation,  it  may  very 
well  be  so  understood.  But  I  do  not  see  any  thitig,  from 
which  it  necessarily  follows,  that,  the  testator  in  this  case 
meant  a  period  of  nine  months  or  twenty-one  years  after  his 
death ;  and  I  do  not  think  either  the  true  construction.  The 
construction  I  put  upon  .the  words  "  in  due  time^'  is  to  under- 
stand those  words  as  meaning  to  describe  that  period,  during 
which  persons  may  come  in  esse,  for  whose  lives  according  to 
Law  the  accumulation  may  go  forward :  just  as  if  the  testator 
had  said,  upon  trust  during  the  lives  of  such  issue  of  my  sons 
as  shall  be  living  at  the  time  of  my  death,  and  of  such  issue 
of  my  sons  as  shall  be  bom  within  such  time  after  my  deaths 
as  that  the  continuance  of  the  trust  during  their  lives  may 
legally  subsist.  In  support  of  this  construction,  in  that  part 
of  the  will,  which  directs,  how  the  presentation  to  the  living 
of  Brodsworih  shal^  be  made,  he  points  out  a  rotation,  ac- 
cording to  which  each  of  his  male  lineal  descendants  shall 
nominate,  if  he  be  capable  by  Law  of  making  such  nominar 
tion,  when  the  church  becomes  vacant,  ''  or  in  due  time  qfier- 
"  wards''  There  he  couI4  only  mean  such  time  as  is  by  Law 
allowed  for  the  Patron  to  present.  So  in  the  part  of  the  will 
under  consideration  the  words  '^  born  in  due  time  afterwards^] 
mean,  born  so  soon  after  his  death  as  to  make  an  accumur 

lation 
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lation  during  their  lives  legaL     This  construction  is  consistent         1798. 

with  the  fifeneral  intention  of  the  testator ;  whose  will  iti  this  „     ^^"^^ 

respect  is,  I  think,   shortly  this :    "  Let  the  produce  of  my  ^^ 

^  real  and  personal  estates  accumulate  for  the  lives  of  as  many   Woodford. 

'^  of  my  descendants  as  the  Law  will  admit :  with  the  accu- 

**  mnlation  I  will  that  lands  be  bought ;  and  on  the  death 

*'  of  the  survivor  of  those  persons,  for  whose  lives  the  accu- 

''  mitdation  may  go  on,  let  those  lands  and  those  I  shall  die 

"  seised  of,  be  divided  into  three  equal  parts,  to  be  settled 

**  in  tail  male  on  the  eldest  male  lineal  descendants  of  my 

"  diiree  sons." 

In  this  way  of  understanding  the  will  the  estates  will  be 
divisible  upon  the  death  of  the  survivor  of  the  persons,  who 
were  living  at  the  time  of  the  testator's  death,  if  by  Law  the 
accumulation  can  go  on  no  farther :  but  if  it  can,  then  the 
aecuinialation  may  go  on  during  the  farther  time  of  such  lives 
as  the  Law  will  allow.  But  it  will  be  time  enough  to  decide 
that  case,  if  the  infants,  who  were  unborn  in  the  testator's  life* 
time  shall  survive  those,  who  were  then  in  existence.  If  tiiose 
iiifknts  should  die  before  them,  that  question  will  not  arise. 
'  The  remaining  objection,  that  the  doctrine  of  executory 
devise  is  not  applicable  to  a  trust  of  accmnulation,  has  been 
argued  from  the  analogy  of  executory  devises  to  contingent 
remainders,  and  on  the  impolicy  and  inconvenience  of  per- 
lidtting  property  to  be  withdrawn  froni  circulation  for  such  a 
lengdi  of  time ;  especially,  when  the  tendency  of  it  is  to  create 
a  fortune  too  large  for  any  subject  to  possess  with  safety  to 
the  State.  As  to  this  objection  it  cannot  but  be  admitted, 
diat  in  a  variety  of  cases,  which  have  happened,  the  Court 
1km  had  occasion  to  consider  the  effect  of  accumulation  arising 
from  executory  devises ;  and  although '  in  many  of  the  cases 
dluded  to,  as  upon  the  wills  of  Mr.  Hopkins,  Mr.  Shephetd^ 
ted  Lady  Deniscm,  those  trusts  might  have  been  carried  on 
for  so  great  a  length  of  time  as  to  furnish  a  possibility  of 
esoeeding  great  accumulation,  the  objection  which  is  now 
iimsted  on,  never  struck  the  Court.  A  very  large  fortune 
Hay  have  such  mischievous  consequence,  by  being  locked  up 
for  three  lives ;  to  which  extent  the  cases  have,  I  think,  been 
admitted  to  have  gone;  and  a  very  small  fortune  for  many 
SHtee  liy^s  wiU  produce  no  accumulation^  that  c^n  in  any  de-> 

gteo 
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1799*         gree  have  such  effects ;   and  I  think,  it  must  be  concluded' 

Theujjsson    ^^^*  ^^®  number  of  those,  which  can  have  such  consequences^ 

9.  must  be  very  small.     Now,  when  the  consequences  of  accu- 

WooPFORD.    niulation  will  be  so  various,  accordmg  to  the  different  amount 

of  the  property  to  be  accumulated,  I  do  not  seoj  how  airf 
general  rule  can  be  Idd  down  as  to  the  number  of  Uves, 
founded  upon  the  consequences  arising  from  the  duration  of 
the  accumulation.  This  difficulty  would  exist,  if  no  cases  had 
been  decided,  from  which  we  may  collect,  that  the  line  the 
Court  has  gone  by  as  to  the  number  of  lives,  for  which  aceu* 
mulation  may  go  on,  is,  that  it  may  proceed  for  as  many  lives* 
as  those,  during  which  the  estate  may  be  unalienable;  aad  that 
an  executory  devise  of  the  growing  profits  of  property,  whether 
real  or  personal,  inay  be  beneficially  given  at  the  same  time  aa 
the  subject-matter,  out  of  which  they  are  to  arise. 

In  Gibson  v.  Lord  Montfort  Lord  HarduAcke  saysj  it  is 
admitted,  the  testator  might  by  express  words  have  givai 
aw^y  the  surplus  rents  and  profits,  that  should  accrue,  before 
the  daughter  had  a  child,  or  died  without  issue,  either  to* 
such  child,  when  bom,  or  to  the  person  to  take,  when  she 
died  without  issue.  "  It  is  plain,  he  might;  because  it  is 
**  to  determine  in  the  compass  of  a  life  which  is  a  proper 
''  time  and  restriction,  within  which  such  a  contingency  can 
"  happen.** 

Here  Lord  Hardmcke  does  not  say,  it  was  a  proper  time 
to  permit  accumulation,  but  that  accumulation  may  go  on  for 
the  time,  which  is  proper  for  the  contingency.  In  that  case 
the  contingency  was  the  expiration  of  a  life:  but  the  Tmw 
says,  any  number  of  concurrent  lives  b  a  time  equally  proper 
for  such  contingency.  So  in  the  case  of  Phipps  v.  Kelynge 
Lord  Camden  declared,  that  the  trust  for  accumulating  the 
rents  of  the  leasehold  estates,  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled,  ceased  and  became  void  on  the  80n*a 
attaining  the  age  of  twenty-one;  the  Law  not  permittii^  a 
leasehold  interest  to  be  settled  unalienably  beyond  the  time 
of  the  first  unborn  person  entitied  thereto  arriving  at  the 
age  of  twenty-one  years;  plainly  adopting  the  rule  as  U$ 
executory  devises. 
The  purpose  After  these  determinations,  which  may  be  found  as  to  the 
of  accumala-r  disposition,  of  accumulated  profits,  surely  it  is  too  late.  by. 
lion  uo  objectiou  to  an  executory  devise.  reasoning 
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reasoning  from  analogy  to  contingent  remainders,  and  the  1799/ 


particular  purposes,  for  which  executory  devises  may  have   ^ 
been  first  introduced,  to  impeach  an  executory  disposition  of  i,^ 

property,  because  the  enjoyment  of  the  subject  is  not  given  Woodford. 
to  the  persons,  during  whose  lives  it  is  to  accumulate ;  andj 
because  the  tenant  of  a  particular  estate  is  entitled  at  Law  to 
die  rents  of  it,  to  conclude  from  thence,  that  the  accumu- 
lation,  tin  the  contingency  happens,  cannot  be  given  by  exe- 
cutory devise  to  the  person,  who  upon  the  contingency  .is  to 
take  the  thing,  fi'om  whence  the  accumulation  is  to  arise. 
The  great  objection  to  executory  devises  is  their  tendency 
to  a  perpetuity ;  and  that  is  the  inconvenience,  against  which 
it  was  thought  necessary  to  guard  by  the  restrictions  to  be 
found  in  our  books.  But  the  tendency  to  a  perpetuity  is  not 
increased  by  giving  the  intermediate  profits  with  the  subject, 
which  produces  them.  The  value  of  the  thing  devised  is 
enlarged,  but  not  the  time,  which  the  Law  has  allowed  for 
keeping  it  unalienable;  and  with  respect  to  what  may  or  may 
not  be  the  value  of  the  thing  our  books  are  silent. 

It  seems  to  me  however  to  be  taken  for  granted,  that  more 
miscMef  will  happen  from  the  restraint  as  to  the  enjoyment  of 
the  estate  than  will  arise.  Tlie  rents  and  profits  are  directed 
to  one  channel :  but  it  does  not  follow  from  thence,  that  they 
win  not  produce  all  the  advantages  of  circulation  in  as  great  a 
d^ree,  as  if  the  several  persons,  for  whose  lives  they  are  to  be 
accumulated,  were  to  spend  them.  Whatever  money  is  laid 
out  in  land  win  be  used  and  employed  by  the  seUer  in  some 
one  or  more  of  the  several  purposes,  to  which  it  is  applicable; 
if  laid  out  in  the  funds,  it  wiU  go  to  the  exigencies  of  the  State, 
or  be  circulated  and  spent  by  the  stock-holder,  who  shall 
part  with  his  stock,  because  he  wants  specie.  The  same  thing 
win  be  done  by  the  mortgagee,  if  the  accumulated  rents  are 
bod  oat  on  landed  security.  What  difference  can  it  make  to 
the  community,  whose  hand  distributes  them;  whether  the 
owner  of  the  land,  or  others,  who  receive  them  from  him?  If 
the  rents  and  the  interest  of  the  personalty  were  locked  up  in 
an  iron  chest,  and  were  unusable  by  any  one,  J  should  feel 
great  weight  in  the  argument. 

As  to  the  objection  from  the  immense  fortune,  that  may  be  ' 

jwaed,  that  h  an  ai'gument,  which  will  lead  to  a  much  wider 

field 


319  CASES  IN  CHANCERY. 

1790.         field  for  discretion  than  has  ever  been  taken  by  any  Court 

^^^^^  acting  in  a  judicial  capacity.     It  is  not  certain,  that  the  accu- 

1,^  mulation  will  go  on  so  long  as  to  produce  so  mischievous. a 

Wqopforp.    fortune;  and,  if  it  were  ever  so  probable,  what  means  has. a 

Court  for  deciding  on  the  extent  of  the  fortune,  which  a 
subject  of  this  kingdom  may  be  permitted  to  possess ;  and  by 
what  rules,  and  by  what  decisions  is  the  Court  to  govern  its 
discretion?  It  is  no  small  encouragement  to  the  industry  of 
the  inhabitants  of  this  country,  that  what  they  may  acquire 
by  that  industry  they  may  dbpose  of,  as  they  please,  to  be 
enjoyed  at  what  time  they  please,  so  as  it  does  not  exceed  the 
time,  which  has  been  hmited  by  law.  If  the  Court  can  say« 
tl)is  accumulation  shall,  not  go  on,  because  it  will  produce  more 
than  any  subject  should  possess,  might  they  not  with  as  much 
reason  refuse  to  execute  a  trust  of  large  property  already  accu- 
mulated in  favor  of.  an  individual,  because  it  is  too  much  for 
one  person  to  possess,  and  direct  it  to  be  di^'ided  between  the 
next  of  kin  ?  If  there  really  is  a  ground  to  apprehend  a 
mischief  of  this  sort,  the  remedy  must  flow  from  another 
source. 

For  these  reasons^  which  are  with  great  deference  submitted 
to.  your  Lordship,  I  am  of  opinion  the  will  ought  to  be  esta- 
blished. 

BuLLER,  Justice. 
Whether  our  predecessors  acted  wisely  or  unwisely  in  t|ie 

li|ie,  they  took  in  adopting  the  rules  as  to  executory  devise^ 
The  rule  as  to  i^  not  now  the  question;  for  the  rule  allowing  any  number  ,of 
executory  de-  jjygg  ijj  being,  a  reasonable  time  for  gestation,  and  twenty-one 
vise  allowmg  y^^g^  jg  ,^y^  ^j^^  clear  law,  that  has  been  settled  and  followed 
y  '  .  .  for  ages ;  and  we  cannot  shake  that  rule  without  shaking  tjie 
reasonable  foundations  of  the  law.  This  mode  of  limitation  is  more  in 
time  for  ges-  H^®  than  conveyance  by  Common  Law  feoffment;  and  it  is  to 
tatioD,  and  be  favored ;  because  it  assists  men  in  the  disposition  of  their 
twenty-one  property,  and  in  providing  for  their  relations  better  than  they 
years,  is  now  can  otherwise  do.  As  a  matter  of  history  or  curiosity  an 
the  clear  law.  inquiry  into  the  origin  of  the  rule  may  be  the  amusement  of 

a  leisure  hour:  but  it  will  not  afford  any  assistance   in   the 

decision  of  a  Court  of  Justice. 
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The  first  parf  of  this  will  objected  to  is  the  devise  during  1799. 

the  lives  of  the^  testator*s  sons  and  grandsons  and  their  issue 


to  the  trustee^  and  their  heirs.     To  this  clause  various  ob-  ^ 

jections  were  taken.  Woodford. 

.  Firsts  That  limitations  for  so  many  Uves  for  the  purpose  of       [  3^  ] 
accumulation  are  void. 

Secondly,  That  it  is  uncertain,  who  are  meant  by  the  words 
"  bom  in  due  time  afterwards.'* 

Thirdly,  That  a  devise  for  the  life  of  a  child  en  ventre  sa 
mere  is  void. 

Fourthly,  That  the  words  extend  to  all  grand-children  and 
great-grand-children;  be  they  born  when  they  may. 

Upon  the  first  of  these  objections  it  was  not  contended,  that 
a  devise  for  any  number  of  lives  is  not  good  in  law :  but  it 
was  insisted,  that  the  devise  is  void  in  this  case  from  the 
purpose  of  accumulation.  If  the  estates  had  been  limited  to 
each  of  these  persons  for  their  use  for  life,  and  after  their 
deaths  to  their  children  bora  or  en  ventre  sa  mere  at  the  tes- 
tator*8  death,  it  seems  to  be  admitted,  that  it  would  have  been 
good:  but  the  purpose  of  accumulation  was  relied  on  as 
making  it  void.  If  an  authority  was  wanting  to  prove,  that 
a.  devise  for  a  number  of  lives  is  good,  the  case  of  Doe  v. 
Norton  in  the  Court  of  King*s  Bench  in  the  last  Term  ja  an 
authority  for  that  purpose.  Though  the  Umitation  was  very 
complicated,  and  remainders  were  limited  over  to  unborn 
persons  after  the  deaths  of  unborn  persons i  no  objection  was 
made.  No  authority,  that  was  quoted,  shews,  that  the  pur-  fbe  purpose 
pose  of  accumulation  makes  this  devise  void.  On  the  con-  of  accainala- 
trary  every  cascj^  that  was  mentioned,  is  an  authority  against  tion  no  objec- 
that  proposition.  In  Hopkins  v.  Hopkins  there  was  an  accu-  ^'^"  *®  *°  ^^^ 
mulation  from  the  birth  of  the  devisee  till  his  age  of  twenty-  ecutory  devise, 
one.  In  Stephens  v.  Stephens  the  intermediate  rents  and 
profits  between  the  death  of  the  grandson  and  the  vesting 
of  the  estate  under  the  subsequent  limitation  passed  by  the 
residuary  clause.  Rogers  v.  Gibson,  The  Duke  of  Bridge^ 
water  y.  Egerton  (50),  and  Chajj/nan  v.  Basset,  are  all  autho- 
rities for  accumulation  of  real  estate ;  and  in  some  of  them 
firom  the  death  of  the  testator.   As  to  personal  estate,  Aikiason 

V.  Turner^ 
(50)  2  Vcs.  122. 
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1709.         V.  Turner  (51),   Studhobne  v.  Hodgson  (52),  and  BuUock  t. 

s^pv*'  S£0figg  (53),  establish  it.    The  case  upon  Lady  Dennison's  will 

^  also  is  an  *  authority  as  to  the  principle.     It  was  truly  stated 

Woodford,    in  the  opening  by  Mr.  Mansfield^  that  the  question  of  accu- 

£  .*921  }      mulation  was  generaQy  considered  as  consequential  upon  the 

limitation  of  the  property.  There  is  no  reason  to  say,  the 
general  understanding  is  not  correct.  It  is  incumbent  upon 
those,  who  contend  for  the  restriction,  to  shew,  when  it  shall 
take  place.  No  time  has  been  hinted  at  short  of  Uves  in  being. 
If  it  is  good  for  three  lives,  it  is  equally  good  for  ten,  for  the 
reason  given  by  Judge  Twisden,  using  the  phrase,  that  off 
ike  candles  are  burning  together*  It  has  never  been  confined 
to  any  number  of  years.  Suppose,  an  estate  had  been  given 
to  old  Parr,  when  an  infant  in  the  cradle:  it  could  not  be 
said,  when  he  had  attained  the  age  of  a  hundred  years,  that 
he  had  lived  too  long;  and  therefore  the  interest  in  the  estate 
should  cease.  If  a  man  is  permitted  to  give  the  estate  itself  at 
a  future  time,  it  would  be  an  anomalous  case  to  hold,  that  he 
should  not  give  the  rents  and  profits  in  the  mean  time.  Such 
a  rule  would  be  only  preserving  the  shadow  and  depriving 
men  of  the  substanfial  power  to  dispose  of  their  property. 

Secondly,  as  to  the  uncertwity  of  the  persons  intended  by 
the  words  ''  bom  in  due  time  afterwards.**  Those  words  can 
only  refer  to  children  in  the  womb  at  the  death  of  the  testator. 
The  expressions  accompanying  them  prove  decisively,  that  the 
attention  of  the  testator  was  called  to  such  descendants  bom 
in  due  time  afterwards  as  should  be  considered  as  living  at 
his  death ;  which  a  child  en  ventre  S0  mere,  and  such  child 
only,  is.  It  is  not  the  less  capable  of  this  censtruetion,  be- 
cause he  has  not  used  the  exact  words.  He  means  persons 
bom  afi^r  his  death.  They  must  be  bom  in  such  time  after- 
wards as  to  be  in  die  same  situation  as  if  they  were  bom  at 
his  deaths  It  was  argued,  that  these  words  mean  twenty-one 
years  after  his  death.  Upon  that  constmction  great  ignorance 
of  the  law  must  be  imputed  to  the  testator.  No  such  igno- 
rance appears  upon  the  face  of  the  will.  This  is  the  first 
case,  in  which  it  has  ever  been  argued,  that  we  must  pre- 
sume ignorance  in  a  testator,  in  order  to  make  his  will  bad. 

That 
(51)  Barnard.  Ch.Rep.  74.    ^         (53)  2  Ves.  52 J* 
(62)  3  P.  Wilt.  300. 
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That  supposition,    that  he  is  ignorant,    and  inops  coMiUi,         1790. 


IS  often  made,    m  order  to  give  a  will    effect,    but  never   ^ 

to  destroy  it.  „^ 

The  next  objection  is,  that,  supposing,  he  meant  a  child  en   Woodfokii. 

venire  sa  fnere,  and  had  expressly  said  so,  yet  the  limitatioit 

is  ^void.     Such  a  child  has  been  considered  as  a  non-entity.      [  *3S3  ] 

Let  us  see,  what  this  non-entity  can  do.    He  may  be  vouched 

in  a  recovery,  though  it  is  for  the  purpose  of  making  him 

answer  over  in  value.    He  may  be  an  executor.     He  may  take    A   child  em 

under  the  Statute  of  Distributions  (54).     He  may  take  by  ««»^«  ««  ntere 

(fevise.      He   may  be  entitled    under  a  charge  for  raising  ™*J^  "•  vouch- 

portions.    He  may  have  an  injunction ;  and  he  may  have  a      '  ™*^       ^"^ 

guardian.     Some  other  cases  put  this  beyond  all  doubt.    In  |^.         .'    ^ 

WalUs  V.  Hodson,  Lord  Hardwicke  says  (55),  "  The  principal  gtatate  of  Dis- 

''^  reason  I  go  upon  in  the  question  is,  that  the  Plaintiff  was  tribntioni,  bj 

'*  en  venire  sd  mere  at  the  time  of  her  brother*s  death,  anid  devise,  under 

"  consequently  a  person  in  rerum  naiurd^  so  that  both  by  the  •  charge  for 

"  rules  of  the  Common  and  Civil  Law  she  was  to  all  intents  P^^ions ;  may 

^  and  purposes  a  child  as  much  as  if  bom  in  the  father^s  life-  .       .  . 

..  ,r^v  luncUon  and 

"«»«-(56)  igwrdun. 

In  the  same  case  Lord  Hardwicke  takes  notice,  that  the 

Civil  Law  confines  the  rule  to  cases,  where  it  is  for  the  benefit 

of  the  child  to  be  considered  as  bom :  but  notwithstanding  he 

states  the  rule  to  be,  that  such  child  is  to  be  considered  living 

to  all  intents  and  purposes. 

There  is  another  authority,  though  not  a  judgment^  Uf^n 

this  point;  a  case  in  the  year  1767  upon  the  Duke  ofNorfoU^s 

settlement.    Though  it  is  not  a  judgment,  and  it  never  came 

mto  discussion  in  Westminster  Hali,  yet,  I  think,  it  ought  to 

be  mentioned  to  my  Lard  Chancellor  on  accotmt  of  the  name 

of  the  person,  under  whose  direction  it  proceeded.     It  was  a 

settlement  drawn  by  Mr.  Booth;  than  whom,  I  may  say,  no 

man  in  his  line  of  profession  possessed  greater  ability.     By 

that  settlement  the  principal  part  of  the  property  of  that  noble 

famOy  was  settled,  first,  upon  the  present  Dnke  and  other 

persons  for  their  lives,  with  remainder  to  the  use  of  the  first 

child,  if  a  male,  whereof  Jw/iana is  now  ensieni,vrhich 

first, 

(54)  22  &  23  Ch.  11.  c.  10.  (56)  Trower  v.  Butts,  1  Sim. 

(55)  2  Atk.  117.  ^  Stu.  181. 
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1799,  first  child,  if  a  male,  will  be  the  third  son  of -^ ,  for  life, 

«,    ^^""^  without  impeachment  of  waste ;  remainder  to  trustees  to  pre- 

fj^  serve  contingent  remainders:  and,  after  the  decease  of  such 

Woodford,    child,  remainder  to  the  use  of  the  first  son  of  the  body  of 

such  child  and  the  heirs  male  of  the  body  of  such  first  son ; 

and,  for  default  of  such   issue,  remainder  to  the  use  of  the 

second  son  of  such  child  and  the  heirs  male  of  the  body  of 

[  *323  ]       such  second  son;  &c. ;   *and  if  the  first  child,  whereof  the 

said  Juliana  is  ensienif  shall  not  be  a  male,  then  to  the  use  of 

the  second  son  of ,  &c* 

The  estates  therefore  were  limited  to  a  person  not  in  being 
for  life,  and  afterwards  to  the  first  and  other  sons  of  that 
person  in  tail  male.  Lancashire  v.  Lancashire  {57)  and  Doe  v. 
Clarke  go  upon  the  same  principle.  In  both  a  child  en  ventre 
sa  mere  was  held  to  be  a  child  living  at  the  death  of  the  tes- 
tator. The  same  principle  prevailed  in  Long  v.  Blackail, 
which  I  shall  mention  presently ;  and  in  Whiielock  v.  Heddon 
it  was  thought  too  clear  for  argument.  I  am  aware,  that  in 
Cooper  V.  Forbes  and  some  other  cases  it  was  held,  that  such 
a  child  will  not  take  as  a  child  living :  but,  though  in  Doey* 
'  Clarke  the  distinction  between  the  cases,  where  the  bequest  is 
in  the  nature  of  a  portion  or  provision  for  children,  and  where 
it  arises  from  motives  of  personal  affection,  did  not  quite  meet 
the  approbation  of  the  Court,  yet  those  cases  all  go  upon  the 
ground  of  affection  to  persons  existing ;  and  therefore  it  does 
not  comprehend  such  child.  Those  cases  were  not  deter- 
mined upon  an  opinion,  that  such  child  was  not  to  be  consi- 
dered as  in  existence ;  for  it  was  the  benefit  of  the  child  to  be 
considered  as  living :  it  came  therefore  within  the  rule  upon 
the  narrowest  construction :  but  they  turned  upon  the  parti- 
cular circumstances  of  intention ;  which  took  them  out  of  the 
rule.     In  Doe  v.  Clarke,  the  words  "  that  wherever  such  con- 

-  "  sideratioQ 
(67)  6  Term  Rep.  B.  R.  40.  by  the  Vice  Chancellor,  of  hold- 
UpoD  these  authorities  in  Trower  iog  such  a  child  entitled  nnder 
T.  Butts,  1  Sim.  ^  Stu.  181,  a  the  description  of  **  chiklren 
child  en  ventre  was  held  entitled  "  living ;  "  not  as  strictly  aQ<* 
under  the  description  of  **  chil-  swering  that  description,  espe- 
*'  dren  born;^  as  being  within  cially  in  the  early  stages  of  coo- 
the  reason  and  motive  of^the  ccptiou. 
gift;   the  ground,  as  remarked 
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**  ^deration  would  be  for  his  benefit,  n  chQd  en  ventre  sa  mere,         1799. 
**  shall  be  considered  as  absolutely  bom  *'  were  used  by  me,   -,  JT^T 
because  I  found  them  in  the  Book,  from  whence  the  passage  i,, 

was  taken.  But  there  is  no  reason  for  «o  confining  the  nde.  WooDFoitD. 
Why  should  not  children  en  ventre  sa  mere  be  considered 
generally  as  in  existence  ?  They  are  entitled  to  all  the  privi- 
leges of  other  persons.  In  this  case  it  is  enough  to  say,  such 
a  child  is  capable  of  having  an  estate  given  to  him,  and  conse- 
quently to  another  person  for  his  life.  The  infant  is  not  hurt, 
nor  is  the  Law  transgressed,  by  giving  the  interest  to  a  third 
person  anymore  than  by  giving  it  to  the  infant  himself. 

Upon  these  grounds,  I  suppose,  Mr.  Hargrove  found  him- 
self under  the  laborious  necessity  of  attacking  the  judgment 
in  Long  v.  BlaekalL  It  was  pretty  strongly  insisted,  that  in' 
the  Court  of  King's  Bench  that  case  passed  without  much' 
argument  or  consideration  :  but  in  my  opinion  it  does  not* 
deserve  that  imputation.  *  Though  the  immense  quantity  of  [  *  324  ] 
business,  that  passes  through  tjiat  Court,  goes  almost  beyond 
the  bounds  of  comprehension,  I,  who  sat  there  near  twenty 
years,  can  say,  it  is  not  treated  in  that  manner.  I  know,  the 
habit  of  that  Court  is  to  dehberate  upon  the  papers  as.  soon  as 
they  are  delivered.  Whoever  reads  what  was  said  by  one  of 
the  Judges  in  that  case  must  feel,  that  he  was  fully  master  of 
the'  subject,  and  gave  full  scope  to  every  thing,  that  could  be 
said ;  though  his  sentiments  are  expressed  in  few  words  s 
''  The  devise  over  in  this  case  must  take  effect,  if  at  all,  after 
"  a  life,  which  must  be  in  being  within  nine  months  after  the 
''  devisor's  death.*'  There  can  be  no  doubt,  that  he  felt  every 
part  of  the  case.  The  noble  Lord  at  the  head  of  the  Comrt 
stated  the  rules  and  principles,  that  have  been  long  esta- 
blished, and  are  not  now  denied;  from  whence  he  drew  the 
conclusion,  that  an  executory  devise  is  good,  if  it  must  ne« 
cessarily  happen  within  a  life  or  lives  in  being  and  twenty- 
one  years,  and  the  fraction  of  another  year,  allowing  for  the 
time  of  gestation.^  Prior  decisions  warrant  the  same  conclu- 
sion. Therefore  I  give  my  assent  to  that  case  without  any 
difficulty. 

Goodtiile  v.  Wood {58)  is  an  authority  to  the  same  point. 
The  effect  b,  that  there  is  no  difference  between  a  child 

actually 
(58)  7  Term  Rep.  B.  /?.  103,  note. 
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actually  bom  and  a  diild  en  eentre  sa  mere*.  In  LaHcaehire 
y.  Lancashire  Judge  Grose  says,  **  I  know  of  no  arguments 
''  founded  on  law  and  natural  justicei  in  iavor  of  die  chfld, 
''  who  b  bom  during  his  father's  life,  ths^  does  not  equally 
**  extend  to  a  posthumous  child ;  and  I  think,  that,  when  once 

the  law  has  interfered,  and  presumed  in  fevor  of  one  childy 

it  would  stop  £ur  short  of  justice,  if  it  did  not  raise  the 
aame  presumption  in  fevor  of  the  other.  The  presumption 
**  in  favor  of  the  chil^,  who  is  actually  bom,  is,  that  at  the 
*[  time  of  the  lather's  death  he  could  not  intend,  that  the  will 
*'  should  take  effect;  or  rather  that  at  the  time,  when  he  made 
*'  the  wUl,  he  did  not  intend,  that  it  should  stand  in  the  evedt 
''  of  his  afterwards  marrying  and  having  children.  Then  the 
'^  law,  which  makes  that  presumption  in  favor  of  a  child 
''  bom  in  the  parent's  life,  must  make  the  same  presumptioQ 
''  in  favor  of  one  bom  afterwards.**  He  thai  refers  to  the 
Civil  Law,  and  the  cases  founded  on  that  Law;  and  concludes, 
that  a  posthumous  child  must  be  considered  in  the  same 
situation  and  entitled  to  the  same  benefits  as  a  child  bom 
during  the  life  of  the  parents. 

This  point  may  be  of  some  importance,  when  we  come  to 
consider  the  limitations  in  remainder. 

The  fourth  objection  is,  that  the  words  extend  to  grand- 
children and  great-grand-children,  be  they  born  when  they 
may* 

If  the  words  of  the  restriction  relate  to  each  member  of  the 
sentence,  that  objection  vanishes.  It  was  truly  said,  the  word 
'*  as**  Is  a  relative  word.  It  refers  to  the  word  "such**  in 
every  member  of  the  sentence.  That  word  is  used  in  every 
member,  that  relates  to  unborn  persons :  and  it  is  to  be  ob- 
served, the  word  ''  suck  "  relates  to  some  persons  exclunvely. 
It  was  ingeniously  contended,  that  every  **  such**  in  the  pre- 
ceding members  of  the  sentence  had  its  relative  **  as\**  and 
therefore  the  word  **  as**  in  the  last  member  could  not  refer 
back  to  any  of  the  preceding  members.  But  it  does  not  fol- 
low, that,  because  one  restriction  b  before  expressed,  another 
shall  not  be  added  aft;erwards.  In  the  last  member  of  the 
sentence  the  word  ''  as**  is  twice  used;  and  there  is  no  doubt, 
that  there  in  both  instances  it  refers  to  *^such\**  and  so  with 
respect  to  the  other  members.   What  possible  reason  could 

there 
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«theie  be  £br  not  using  the  same  restrictio;!  us  to  ^e  otiber         179Q. 
jinembersj  that  the  testator  did  use  as  to  the  last  j  even  if  he 
was  ignorant  of  the  law;  but  I  cannot  suppose  him  ignorantp 
in  order  to  defeat  his  wilL    In  the  original  will  all  the  words    Woobfokd. 
jure  put  in  a  parenthesis ;  which  shews  an  entirety  of  idea  (59  )b 
It  would  be  doing  violence  to  the  will  to  disunite  the  parts,  of 
the  sentence,  which  the  testator  has  so  united.    In  this  case  to 
diMM>nnect  the  parts  of  the  will  would  make  the  will  incon- 
sistent     Slight  circumstances  are  sufficient  to  qualify  and    Slight  circvm- 
restrain  general  words.    Here  there  is  an  invincible  necessity^  stances  ara 
indep^ident  of  the  words;  for  the  construction  disconnecting  sufficient  to 
the  parts  of  the  sentence  would  make  a  will  repugnant,  which  V**" J  "*"  "^ 

is  capable  of  a  rational  interpretation.    If  any  one  member  of  '"^f  geoerai 
.!_•         .  .1    »  ,  1       •         1111      words  m  a 

this  sentence  was  void,  I  do  not  agree,  that  it  would  make  the     .|| 

whole  void;  for  Lord  Talbot  says  in  HcpUns  v.  Hopkim,  in 

these  cases  the  method  of  the  Courts  is  not  to  set  aside  the 

intend  because  it  cannot  take  effect  so  fully  as  the  testator 

jlesired,  but  to  let  it  work  as  fiur  as  it  can. 

The  remaining  objection  is  to  the  direction  as  to  the  Emitap       [^  8d6  ] 
tions^  when  the  accumulation  has  ceased.    The  description  of    The  mteatkNi 
the  persons,  who  are  to  take  the  estates,  when  divided  inta  ^  ***•  testator 
tlupee  lots,  is  said  to  be  so  vague,  that  the  Court  cannot  say,  "  -"u^^^JZ 
who  is  meant;  and  therefore  must  reject  the  whole.    If  that  is  ..  ^JL^^  ^jl^ 
iK>,  the  consequence  must  follow ;  though  it  must  be  observed,  ^g^^^  ^  ^ 
that  with  regard  to  the  real  estate  that  objection  would  greatly  f^|   extent; 
increase  the  very  grievance  complained  of  from  the  accumula-  but  is  to  work 
lion ;  for  instead  of  being  divided  between  the  three  the  whole  as  far  aa  ii 
would  go  to  one.    But  if  the  Court  can  put  a  meaning  upon  ^^"^ 
ihe  will,  however  inaccurate  it  may  be,  the  Court  is  bound  ito- 
4o  so.     A  case  was  put  upon  the  question  between  a  son  <^  a 
diuighter  and  a  grandson  of  a  son  in  the  male  line ;  and  k  wa« 
asked,  which  of  them  would  be  entitled.    I  should  answer,  the 
grandson  of  the  son  must  take ;  for  the  testator  intended  te» 
create  an  estate  in  tail  male  in  the  common  usual  mode*    We 
must  look  at  the  pedigree  of  the  line,  that  sprung  from  him  i 
snd  the  heir  male  of  the  family  is  the  person  to  answer  the 
description.     It  is  expressed  in  a  blundering  way.    The  first 
blunder  arises  from  the  ignorance  of  the  person,  who  drew  the 

(5D)  See  ante,  Vol.  Ill,  95. 
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1790.         will,  that  the  vrords  "  Iteir  male**  maybe  used  bm  wdrds  oF 

*  .  *  '  '  ♦ 

^    ^^^^^  purchase.     But  the  next  limitcLtion  puts  it  beyond  all  doubt  5 

^^  for  he  gives  it  to  the  second,  third,  fourth,  and  all  and  every 

Woodford,  other,    male  lineal  descendant   or  descendants ;    so  that  ho 

"Heir  male "  younger  son  or  descendant  can  take  until  failure  of  male  de- 

in  a  will  may  gcgndants  of  the  elder*     It  must  necessarily  mean  a  brother 

,  from   the  words,  that  follow:    **  who  shall  be  incapable  of 

parchase.  . 

**  taking  as  heir  in  tail  male  of  any  of  the  persons,  to  whom 
"  a  prior  estate  is  hereby  directed  to  be  limited/* 

The  cause  as  to  the  name  makes  no  alteration ;  and  is  not 
applicable  to  issue  female.  The  object  was,  that  the  name 
of  TheUusson  should  not  be  swallowed  up  by  blending  it 
with  any  other,  as  TheUusson  Sidney ^  or  any  other  great 
name ;  but  that  the  name  should  be  TheUusson  only. 

The  remaining  question  is,  whether  the  limitations  are  void, 
as  b^ing  too  remote  f    They  are  to  take  effect  upon  the  death 
of  the  survivor  of  the  Cestuys  que  vie.    They  are  then  vested 
interests,  however  long  the  time  required  to  make  the  convey- 
ances may  be.    We  are  not  embarrassed  in  this  case  by  any 
[  ♦827  ]      ♦quaint  rule  requiring  a  tenant  to  the  Prcecipey  or  as  to  a 
contingency  upon  a  contingency.     Most  executory  devises  are 
The  nomber  of  Without  any  freehold  to  support  them.    The  number  of  con- 
contiogencies     tingencies  is  not  material,  if  they  are  to  happen  withih  the 
for  an  exe-      limits  allowed  by  Law.     Every  settlement  is  a  contingency 
catory  devise    upon  a  contingency.     In  the  short  limitation  to  the  heir  male 
not  material,     ^f^^  jf  i^^  gjj^u  j^^^^  ^^^^  ^1^^  gj^all  ^^^^  ^^  age  of  twenty- 

-        ^  ?  one,  there  are  three  contingencies.     It  is  good,  though  the 

the  lim'ta  al     ^^^^  should  not  be  bom  under  ten  months  after  the  deadi' 
lowed  by  law.  ^f-^-     If  ^^  ^^^  allows  that,  upon  what  ground  are  we  noi* 

to  allow  a  day  before  the  birth?  If  that  is  allowed,  ten  months 
Reasons  for  must  be  allowed.  The  reason  is,  that  ten  months  are  so  short' 
allowing  the  a  time,  that  it  creates  no  inconvenience.  Judge  PoweU  gives 
ten  months  ^^^  same  reason  for  aUowing  it,  before  the  estate  vested.  The 
and  twenty-  twenty  one  years  are  allowed,  because  the  Law  considers  that 
J.  ^ .  .  .  ^'^  time  refasonable.  If  a  limitation  after  a  life,  ten  months,  and 
to  postDone  twenty-one  years,  is  good,  it  is  incomprehensible,  that  a  de- 
the  vesting  of  ^^^  ^^  ^"  infant  en  ventre  sa  mere  the  day  before  he  is 
an  executory  bom  can  be  bad. 
•levise.  The  two  classes  of  cases  decide  this  question  :  First,  those, 

I  have  mentioned,  that  a  devise  to  a  child  en  ventre  sa  mere 

is 
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b  to  an  intents  and  purposes  the  same  as  if  he  was  bom :         1700. 
Secondly,  those,  which  explicitly  speak  of  the  time  of  gesta-  ^*^ 

lion.     The  first  case,  in  which  I  find  that,  iM  Loddington  v.  ^^ 

Kitne;  and  Judge  Powell  speaks  there  of  a  birth  previous  to    Woodford. 
the  time,  at  which  the  estate  was  to  vest.    It  is  true,  Treby^ 
Chief  Justice,  was  of  a  different  opinion ;  and  he  thought  it- 
ought  not  to  exceed  one  life.     That  is  clearly  not  law :  but 
PaweU*Q  opinion  has  been  adopted  in  many  cases.    The  time 
allowed  for  the  birth  was  previous  to  the  time,  at  which  the 
estate  vested ;  and  it  was  so  held  in  Goodtiile  v.  Wood.    That 
case  is  also  an  instance  of  the  allowance  of  the  time  of  gesta* 
don,  previous  to  the  time,   until  which  the  estate  was  sus- 
pended ;  and  that  case  is  an  affirmance  of  Powells  opinion. 
The  Court  have  gone  further.     They  have  held,  that  a  child 
ea  ventre  sa  mere  is  to  be  considered  as  in  being.     It  is  im- 
material, therefore,  whether  he  is  bom^  or  not.     If  the  idea, 
that  a  child  en  ventre  sa  mere  is  to  be  considered  as  in  being, 
is  well  founded,  and  the  late  settlement  in  The  Duke  of  Nor- 
folk's  Case,  that  I  have  mentioned,  is  good,  the  point  is  de- 
cided.    It  was  never  held',  that  executory  *  devises  are  to  be      [  *  $ZS  ] 
governed  by  the  rules  of  Law  as  to  Common  Law  conveyances.     Exectitory 
The  only  question  is,  whether  they  are  to  happen  within  a  devises  not  to 
Teasonable  time,  or  not.     All,  that  I  say,  applies  to  a  child  ^®  governed 
e»  ventre  sa  mere^  as  being  in  esse,  not  to  any  future  child.    ^        '^^   '  ^^ 

The  want  of  a  tenant  to  the  Prcecipe,  which  is  the  great  ob-  , 

^  .     , .  ™°o  1*^  con- 

.Jection  to  executory  devise,  does  not  occur  m  this  case.  veyances  •   bat 

There  is  another  objection,  that  I  sliall  notice,  because  it  ^i^e  qoestion 

^as  much  relied  on :  viz.  the  double  afiowance  of  time  for  the  is,  whether 

birth  of  a  posthumous  child.     That  is  not  so ;    for   the  re-  they  are   to 

mainder  vests  at  the  instant  of  the  death  of  the  survivor  of  happen  withia 

the  Uves.     It  is  not  lunited  to  take  effect,  when  the  remainder-  *  ''^•'0°^°*® 

man  attains  the  age  of  twenty-one,  but  immediately ;  whether         ' 

he  is  an  adult,  or  an  infant.     In  the  latter  case  he  cannot 

alien,  till  he  attains  the  age  of  twenty-one :   but  that  is  by 

operation  of  Law :   and  the  devise  is  not  affected  by  legal 

consequences. 

How  the  limitations  can  be  considered  too  remote,   I  do 

not  know.     It  is  not  necessary,  in  the  way  I  have  considered 

it,  to  enter  into  that  point. 

For  these  reasons  I  think,  this  will  ought  to  be  established. 

Vol.  IV.  Z 
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Thellusson 
Woodford. 


[  ♦sgg  ] 


A  will  is  not 
to   be  affected 
on  account  of 
the  nnmcritr 
orious  object. 


Master  of  the  Rolls. 

I  shall  lay  out  of  the  case  the  consideration  of  two  questions 
stated  by  the  learned  Judge,  who  opened  this  case,  for-  the 
reasons,  he  gave :  First,  as  to  the  uncertainty  of  the  person  to 
take  this  property,  when  the  period,  during  which  it  is  sus- 
pended, shall  have  ceased ;  because  that  question  is  not  now 
ripe  for  decision ;  though,  if  it  were,  I  should  think,  it  would 
admit  an  easy  answer ;  and  I  am  inclined  to  concur  in  the  con- 
struction of  the  learned  Judge,  who  preceded  me.  As  to  the 
other  objection,  that  it  is  not  only  suspended  during  these 
lives,  but  is  also  to  continue  unalienable,  till  the  purchases 
are  made,  and  the  conveyances  are  executed,  that  objection 
would  apply  to  every  case,  in  which  money  is  directed  to  be 
laid  out  in  land. 

There  are  three  principal  questions.  The  first  arises  upon 
an  objection,  which,  if  well  founded,  would  be  decisive ;  that 
according  to  the  true  construction  of  this  will  the  testator  has 
♦  clearly  exceeded  the  utmost  boimds,  within  which  an  exe- 
cutory  devise  or  trust  even  in  the  most  extended  latitude  has. 
been  confined.  If  he  has  done  so,  the  whole  devise  miist  fail. 
This  depends  upon  the  true  construction  of  the  clause  re- 
quiring the  trustees  to  accumulate  the  rents  and  profits  during 
the  lives  of  the  testator*s  sons  and  grandsons  and  their  issue ; 
and  the  question  is,  whether  the  restrictive  words  are  confined 
to  the  class  of  persons  last  described,  or  refer  to  all  the  pre- 
ceding classes,  that  require  the  restriction? 

Before  I  give  my  opinion,  it  is  necessary  to  take  notice  of 
a  most  novel  and  dangerous  rule  of  construction  attempted  to 
be  appUed  to  this  case ;  that  a  will  is  to  be  affected  on  account 
of  the  unmeritorious  object  in  the  view  of  the  testator.  It  was 
very  ably  and  ingeniously,  but  not,  I  think,  solidly,  contended^ 
that,  whatever  may  be  the  rule  as  to  wills  in  general,  the  Court 
ought  to  endeavour  to  defeat  the  object  of  this  will,  as  un- 
worthy of  the  countenance  of  a  Court  of  Equity ;  and  that  it 
is  the  rule  of  the  Court  to  adapt  the  construction  of  a  will  to 
the  view  of  the  merit  or  demerit  of  the  intention.  If  it  is 
supposed,  that  the  intention  is  to  be  collected  in  a  difiFerent 
manner  as  to  a  will,  that  meets  with  the  approbation  of  the 
Court,  and  a  will,  that  the  Court  disapproves,  I  deny  that* 

I  know 
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I  know  cidy  one  general  rule  of  construction^  equally  for  Courts'        1700. 
of  Equity  and  Courts  of  Law,  applicable  to  aH  wills;  which  ^     ^^""^    ,  • 
the  Courts  are  bound  to  apply,  however  they  may  condemn  ^^ 

the  objeet ;   the  intention  is  to  be  collected  from  the  whole   'VFooDFoitD. 
wiU  taken  together*    Every  word  is  to  have  its  effect    Every    Only  one  ge- 
vord  is  to  be  taken  according  to  the  natural  and  common  neral  rule  of 
import;  and  if  words  of  art  are  used^  they  are  to  be  construed  coDstrnction 
according  to  the  technical  sense,  unless  upon  the  whole  will  it  ^^^  Courts  of 
is  pla»,  the  testator  did  not  so  intend.    The  Court  are  bound  ^^"^  f"^  ^1"'*^ 
to  carry  the  will  into  effect,  provided  it  is  consistent  with  the    j!*^  .•ii  .  u 
rule,  of  law (60),    Another  rule  must  be  added;  that  if  the  *^.*'thVcow"t 
Coast  can  see  a  general  intention,  consistent  with  the  rules  of  ^^y  condemn 
lawy.  but  the  testator  has  attempted  to  carry  that  into  effect  in  the  object : 
a  way,  that  b  not  permitted,  the  Court  is  to  give  effect  to  the  the  intention 
general  intention,  though  the  particular  mode  shall  fail.    That  is  to  be  col- 
tppears  from  the  cases  of  Humberston  v.  Humbersion,  C/tap^  lected   from 
mail  ▼•  BrawHy  Pitt  v.  *Jackson{6l\  and  many  other  cases;  [*330]     .   . 
and  that  may  now  be  considered  an  established  rule  of  con--  ^jji .  ^^^p^ 
itraction«  word  is  to 

*  have  effect 
according  to  the  natural  common  import:  words  of  art  to  be  constraed 
according  to  the  technical  sense,  unless  upon  the  whole  will  plainly  not 
so  intended.  The  Court  are  bound  to  carry  the  will  into  effect,  if  con- 
sistent with  the  rules  of  law ;  and  if  they  can  see  a  general  intention 
consistent  with  the  rules  of  law,  but  the  particular  mode  is  not,  though 
that  shall  fail,  the  general  intention  shall  take  effect. 

Api^y  these  rules  to  this  case.     I  cannot  read  this  clause  of 
the  wilt  with  a  desire  to  collect  the  real  meaning  of  thW  tes- 
tator without  holding,  that  he  meant  to  apply  (he  restriction  to 
all  die  jnembers  of  it,  that  should  require  that  quaUfication* 
I  deny  the  rule,,  that  it  is  to  be  applied  only  to  the  last  ante-    The  rule, 
oedeotf  connected  by  the  word  "  ancL''    It  is  not  so  even  in  that  words  of 
erinun^l  proceedings;   to  which,  it  is  said,  we  must  compare  >'€8tricUon  are 
this :  but  I  deny,  that  there  is   such  a  rule  even  in  criminal    ®    ®  conhnea 
eases.    In  those,  as  in  all  other  cases,  the  question  as  to  the  *      a    ^   a    ' 
imention  of  words  of  reference  must  depend  upon  the  context*  ^^^  i^^jj  ^^^^ 

There  in   criminal 
(00)  Markjf  v.  Morley^  post,  Vol.  V,  248.  proceedings. 

(91)  S  Bro.  C.  C.  61.   See  Smith  v.  Lord  Camfilford,  ante,  Vol  11, 
60S. 
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171>9#         There  are  two  remarkable  cases  in  the  memory  of  every  <me/ 

Thbllusson    ^^^  hears  me;  the  one  a  capital  case;  the  other  a^case  upon 

V.  an  outlaMrry;  a  case^  in  which  the  Court  is  more  desirous  of 

Woodford,    finding  objections  than  in  any  other;   and  in  that  very  case 

the  objection^  upon  which  the  outlawry  was  ultimately  reversed, 
was  considered  by  many  persons  too  refined.  It  is  probably 
anticipated,  that  the  case,  I  allude  to,  is  The  King  v.  Wilkes. 
Even  in  those  two  cases  the  Court  refused  to  misunderstand 
the  plain  meaning  by  the  application  of  the  words  to  the  last 
antecedent.  In  The  King  v.  Wilkes,  4fBurr,  2527,  upon  the 
Sheriff's  return  to  the  writ,  that  the  Defendant  was  exacted 
at  his  County  Court  ^'  held  at  the  house  known  by  the  sign  of 
'*  the  Three  Tuns  in  Brook  Street  near  Holbom  in  the  county 
'  *'  of  Middlesex  "  it  was  contended,  that  the  words   ''  in  the 

**  county  of  Middlesex**  related  to  ^^ Holbom**  only,  and  not 
to  "Brook  Street.**  It  was  answered  by  Lord  Mansfield,  that 
it  was  impossible  to  doubt,  whether  *^ near  Holbom**  waa  not 
part  of  the  description  of  Brook  Street ;  and  that  according 
to  the  letter,  sense,  and  grammatical  construction,  of  the 
sentence,  Brook  Street  was  described  to  be  in  the  county 
of  Middlesex, 

The  other  case  is  The  King  v.  Royee,  in  the  same  Book, 
2073 ;  which  it  is  not  necessary  to  state. 

Notwithstanding  the  argument  from  the  unfavorable  nature 
of  this  devise  and  bequest  it  is  impossible  to  apply  this  con- 
struction to  the  will  without  putting  upon  the  words  a  sense, 
which  no  man  can  conceive  the  testator  intended.  Reasons 
[  •SSI  ]  have  been  given  by  ♦the  learned  Judges,  who  preceded  me, 
to  shew,  that  it  could  not  be  the  intention  to  exempt  the 
preceding  classes  from  the  operation  of  the  restrictive  words. 
I  shall  only  add,  the  word  "as**  is  not  grammatical  at  all.    ^ 

■ 

There  is  nothing  here  for  it  to  refer  to.  I  read  that  word,  « 
as  if  it  was  "tp/io."  If  it  be  read  as  "irAo,"  it  must  apply  " 
to  all  the  members  of  the  sentence. 

The  next  question  is,  whether  the  testator  has  transgressed 
.   '  those  rules,   now  so  well  established,  that  it  would  be  super- 

fluous to  repeat  them,  the  rules  laid  down  in  The  Duke  oj 
Norfolk* s  Case,  and  ever  since  adhered  to  without  objection  ? 
Upon  the  present  occasion  the  question  is,  what  was  the  real 
meaning  of  the  testator  ?    It  is  very  material  to  detail  that 

case; 
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case ;  &OQgh  I  am  perfectly  satisfied,  it  is  fresh  in  your  Lord-  1799. 

sbipV  memory.     It  was  clearly  decided  by  that  case,    that   Xhrllussok- 
every  executory  devise  is  good,  that  does  not  tend  to  a  per-  t,, 

petuity. '  Those  words   are   certainly  not  very  explicit:  but    Woodford, 
they  are  clearly  explained  by  the  judgment  of  your  Lordship's    Every  exe-   : 
illustrious  predecessor.  Lord  Nottingham.     The  meaning  is,  cutory  devise  - 
that  every  executory  devise  is  good,   diat  does  not  tend  to  "  8^^»  **^  • 

make  an  estate  unaUenable  beyond  the  period  allowed  by  hw    ^^  ^         ^ 

to  a  pcrpe- 
as  to  legal  estates:  which  could  not  be  protected  beyond  the  .  ..    .    • 

turn  iWiy  •         ••    W»  ' 

tmie,  at  which  the  remainder-man,  who  was  not  in  existence  ^^^  j^^g  u^l 

-at  the  time  of  the  limitation  of  the  estate,  would  arrive  at  the  tend  to  make 

age   of  maturity.     To  prevent  executory  devises  and  trusts  an  estate  an-* 

from  having  that  effect  was  the  mischief  and  inconvenience,  alioiiablo  be-  > 

and  the  only  mischief  and  inconvenience,  against  which  it  was  jo^d  th^  pe--^ 

necessary  to  guard.    It  was  supposed,  that  laOTANottinsham  '*      allowed 

bv  law  as   to 
has  laid  down  no  rule  except  as  to  the  convenience  and  incon-  .  "^   . 

.  .  *^  legal  estates. 

Tenience ;  that  according  to  his  reaisoning  executory  devises 

must  depend  upon  that  only;  and  that  the  convenience  and 

inconvenience  of  every  particular  c^e  was  left  to  be  judged 

of  by  his  successors.     I  will  not  impute  to  Lord  Nottingham 

80  strange  a  rule.     So  far  from  laying  down  such  a  rule,  he 

states  the  objections,  and  gives  an  answer  to  them.     He  says, 

he  means  to  confine  executoi*y  devises  and  trusts  within  the 

limits  of  estates-tail;  and  without  any  exception  he  gives  the 

same  extent  to  executory  devises  and  trusts.     He  states,  and 

comments  upon,    the  case   of  Wood  v.  Saunders  {62)*^    and 

gives  the  reason,  why  the  remainder  in  that  case  was  good ; 

because  it  was  limited  upon  a  contingency,  that  was  to  happen 

within  two  lives ;  which  was   but  a  short  contingency ;  and 

the  *law  might  very  well  expect  the  happening  of  it.     He       [  *83S  ] 

states  (63)  as  a  clear  proposition,  that  if  a  term  be  devised.     Limitation  of 

or  the   trust  of  a  term  limited,  to  one   for  life  with  twenty  a  term  or  the 

remainders  for  fives  successively,  and  all  the  persons  in  esse  ^"'^  ^^  *  X^vui 

and  afive  at  the  time  of  the  limitation  of  their  estates,  though    .     twen  y 

they  look  like  a  possibifity  upon  a  possibility,  they  are   all  '    Iv  is 

good  because  they  produce  no  inconvenience,  they  wear  out    -qqJ^ 

in  a  Uttle  time ;  and  so  was  Alford*s  Case. 

That  is  the  case  of  Groring  v.  Bicierstaffe.     It  is  eaid  to  be 
impossible  that  Lord  Nottingham  could  have  stated  the  case 

of 
-       (02)  3  Ch.  Ca.  35,  62.  (G3)  3  Ck.  Ca.  29. 


33i  CASES  IN  CHANCERY. 

1790.         ^f  twenty  remainders,  on  account  of  the  inconvenience :  but  the 
report  in  no  part  negatives  his  having  said  so;  and  it  falLi 


exactly  within  the  reason ;  for  by  a  Common-law  conveyance 
Woodford,    twenty  remainders  may  be  limited.    It  is  true,  since  the  Revo* 
SiBC£  the  Re*  lution  Judges  have  disapproved  of  carrying  executory  devise 
volatton  beyond  the  line,  to  which  it  had  gone :  but  there  is  no  instance 

Judges  have  of  a  limitation  of  the  number  of  lives  in  any  of  those  cases^  The 
«uapproved  ^^  f^^^  inference  from  the  rule,  and  it  has  been  acquiesced 
^  ^^  A  *"  ®^^'  since,  appears  to  me  to  be  this ;  that  the  number  oi 
•  h  tth  re  ^^^^^  ^^  ^^^  materiaL  Until  the  argument  of  this  case  suds 
is  no  instance  *  notion  never  occurred  to  any  lawyer ;  nor  can  it  be  sup 
of  a  limitation  ported,  unless  the  doctrine,  that  has  been  contended  for. 
of  the  number  prevails,  that  in  every  case  the  Court  is  not  to  look  for  a 
of  lives.  general  nde,  but  for  particular  instances,  in  which  the  ndc 

has  been  acted  upon;  and  is  to  go  no  farther.    There  h 

no  such  rule.     It  is  contrary  to  the  first  principles  of  judida 

determination,  and  would  vest  a  most  dangerous  pow^  in  thi 

Judges;  a  power,  which  no  Judge  would  wish  Co  possess 

The  Judges  are  to  declare  the  law,  not  to  make  the  law.     I 

an  inconvenience  arises,  the  legislature,  not  the  Judges,  ihus 

apply  the  remedy.     Nothing  can  shew  the  dangerous  conse 

quences  of  arguing  upon  convenience  and  inconvenience  mon 

than  th^  argument  of  this  case.    It  is  said,  the  Judges  ough 

to  stop,  where  their  predecessors  have  stopped:  that  is,  a 

three  Uves.     The  consequence  would,  be  that  the  discretio; 

of  the  last  Judge,  who  decided  such  a  question,  must  guid 

the  discretion,  of  all  succeeding  Judges ;  and  the  Judge  wh 

extended  the  limits  to  three  Uves,  might  with  equal  reason,  a 

your  Lordship  is  now  urged  not  to  go  farther,  have  bee 

urged  not  to  go  beyond  two  Uves.     That  is  not  the  case.     I 

Humb&rstan  v.  Humberston  it  was  extended  to  a  great  niuhbc 

[  *333  ]      of  Uves.    That  case  was  reUed  on  by  Mr.  Hargrave^  ^m 

with  his  usual  accuracy,  to  prove,  that  a  child  en  venire  < 
mere  could  not  take  for  Ufe.  That  case  does  not  affect  th 
point.  The  decree  is  stated  by  Mr.  Cox  with  the  accurac; 
that  marks  all  his  notes :  but,  though  I  knew,  I  could  hai 
trusted  to  that  statement,  I  sent  for  the  Register  s  Book  to  se 
what  it  was  upon  the  face  of  the  proceedings.  The  won 
of  the  decree,  as  they  stand  in  the  Register'^  Book^  are  ni 
so  accurately  expressed  as  might  have  been  expected.     TI: 

'    decrc 
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decree  directs  ''  that  the  Master  should  see  a  settlement  ma^e  1789. 

*'  of  the  said  trust  estate  pursuant  to  the  said  will  with  Umita-   >_    ^^""^^ 

.      .     Thbllussok 
''  tions  to  the  several  persons  named  to  be  tenants  for  Ufe  in  ^ 

"  the  said  will,  and  to  the  heirs  male  of  their  bodies  in  strict    Wx>odfor9. 

''  settlement  according  to  the  course  of  law ;  and  if  any  of  the 

"  parties  who  are  made  tenants  for  life,  have  any  issue  male 

"  living,   their  names  are  to  be  inserted  in  the  said  deed  of 

"  settlement." 

That  is  not  a  very  accurate  way  of  stating  it.  Instead  of 
the  words  "  to  the  heirs  male  of  their  bodies  in  strict  settle- 
"  ment  according  to  the  course  of  law/'  it  ought  to  have  been 
to  the  first  and  other  sons  and  the  heirs  male  of  their  bodies 
successively.  But  the  intention  of  the  Court  in  that  respect 
is  clear.  There  must  however  have  been  some  inaccuracy  in 
that  case.  It  is  doubtful,  whether  the  decree  meant,  that 
all  the  persons  named,  who  were  in  existence  at  the  time  the 
decree  was  pronounced,  should  be  made  tenants  for  Ufe.  I 
cannot  think,  that  was  the  meaning.  It  must  have  meant  all 
the  persons  named,  who  were  in  existence  at  the  time  of  the 
testator's  death ;  for  it  cannot  be  contended,  that  the  children 
bom  after  the  testator's  death  should  by  the  accident  of  being 
bom  before  the  decree  have  estates  for  life  given  to  them. 
It  was  contended  by  Mr.  Hargrape,  that  if  any  such  persons 
were  en  venire  sa  mere,  they  would  not  have  been  included 
among  the  tenants  for  Hfe.  But  suppose,  the  estate,  instead 
of  being  given  to  the  issue  of  those  pei*sons,  had  been  given 
to  all  the  fifty  persons  for  their  Uves,  before  any  estate-tail 
was  given :  it  is  impossible  to  say,  any  objection  could  have 
been  raised^  J  will  consider  afterwards,  what  the  consequence 
would  be,  if  it  had  been  ordered  to  accumulate.  It  is  clear 
therefore,  that  upon  every  rule  of  construction  your  Lordship 
is  bound  to  hold,  that  property  may  be  rendered  unaUenable 
for  any  number  of  lives  in  existence  at  the  time  of  the  gift  or 
devise. 

It  remains  then  to  be  considered,  whether  a  child  en  venire       [  334  ] 

sa  mere  is  a  life  in  being.     I  considered  the  case  of  Long  v.    A  child  en 

BlackaU  a  complete  decision  upon  that  point.     I  believe,  the  t^cn^c  sa  mere 

Counsel  for  the  family  are  right  in  saying,  that  was  the  first  |*  *  *"®  ***  ^®' 

case,  in  which  such  child  was  taken  both  at  the  beginning  and  '"^        \    *°* 

^         ^  tents  and  cur- 

at ^  ^ 

poses   except 

in  the  case  of  a  descont  at  common  law. 
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1799.  at  the  end  of  executory  devise.     It  was  not  done  in  that  case ; 


ii 
it 


^  but  that  miffht  have  been  the  consequence.     But  since  the 

^^  Statute  of  William  and  Mary  (64)  such  children  are  considered 

Woodford,    to  all  intents  and  purposes  as  actually  bom ;  which  appears 

from  several  cases:  Beale  v.  Beale,  Northey  v.  Strange, 
Burdet  v.  Hopegood  (65),  and  Millar  v.  Turner  (66).  In  Roe 
V.  Quartley,  1  Term  Rep.  B.  R.  634,  Mr.  Justice  Ashkurs^ 
says  upon  the  first  objection,  that  the  limitation  was  too 
remote,  "  This  objection  seems  not  to  have  been  much  relied 
on  by  the  Defendant's  Counsel;  and  indeed  since  the 
statute  10  and  11  Will.  Ill,  which  puts  posthumous  chil- 
'*  dren  on  the  same  footing  with  children  bom  in  the  life-time 
of  the  ancestor,  this  objection  seems  to  be  removed  ;  what- 
ever might  have  been  the  case  before." 
In  Doe  V,  Clarke,  the  words  of  Eyre,  Chief  Justice,  are, 
that,  independent  of  the  intention  of  the  testator,  *'  an  Infiuit 
*'  en  ventre  sa  mere,  who  by  the  course  and  order  of  nature 
*^  is  then  living,  comes  clearly  within  the  description  of  chil- 
"  dren  living  at  the  time  of  his  decease.'* 

There  is  a  case  not  immaterial  to  this  point  from  the 
doctrine  laid  down  by  Lord  Hardwiche  in  his  construction  of 
the  statute.  That  is  the  case  of  Basset  "v.  Basset  (67);  in 
which  Lord  Hardwicke  upon  the  question  as  to  the  right  of 
the  posthumous  son  to  the  rents  and  profits  of  the  settled 
estates  accrued  before  his  birth  says,  the  posthumous  son 
must  take  them:  otherwise  he  would  not  take  as  if  bom 
in  the  life-time  of  the  father;  which  the  statute  positively 
enacts. 

It  will  hardly  be  contended,  that  the  operation  of  the  statute 

and  the  determinations  since  are  to  extend  only  to  the  very 

cases  provided  for  by  the  statute ;  for,  first,  it  is  remarkable, 

it  is  confined  to  marriage  or  other  settlement.     In  a  case  (68), 

[  ♦SSS  ]       that  shortly  ♦preceded  the  statute,  the  House  of  Lords  had 

declared   the  law  to  be  in  favor  of  such  a  devise :  but  that 
decision  was  contrary  to  the  opinion  of  the  Judges ;  and  the 

statute 

(64)  10  and  11  WiUiam  and        (67)  3  Atk.  203. 
Mary,  c  16.  (68)  Reeve  w.  Ltmy,    1  S^Ok. 

(65)  1  P.  Wnu.  244,  341 ,  48T.    227.    3  Xeo.  408.    4  Mod.  28«. 

(66)  1  Ves.  85.  Bumet  r.Mann,  12  Mod.  53.  Skinn.  430.  C^otn^ 
1  Ve^.  136.  252.    Cartk.  309. 
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statute  was  made,  in  order  that  the  Judges  might  conform  to 
it.  But  if  the  statute  is  taken  literally,  it  will  not  apply  to  the 
case  of  a  posthumous  son  entitled  to  a  remainder  upon  the 
death  of  a  stranger.  That  would  not  come  within  the  words 
of  the  statute ;  which  is  thus  expressed : 

**  Where  any  estate  already  is,  or  shall  hereafter,  hy  any 
marriage  or  other  settlement  be  limited  in  remainder  to  or 
to  the  use  of  the  first  or  other  son  or  sons  of  the  body  of 
any  person  lawfully  begotten,  with  any  remainder  or  re- 
mainders over  to  or  to  the  use  of  any  other  person  or  per- 
sons, or  in  remainder  to  or  to  the  use  of  a  daughter  or' 
daughters  lawfully  begotten,  with  any  remainder  or  remain- 
'*  ders  to  any  other  person  or  persons,  that  any  other  son  or 
sons  or  daughter  or  daughters  of  such  person  or  persons 
lawftiUy  begotten  or  to  be  begotten,  that  shall  be  bom  after 
^*  the  decease  of  his,  her,  or  their,  father,  shall  and  may  by 
*^  virtue  of  such  settlement  take  such  estate  so  limited  to  the 
**  first  and  other  sons,  or  to  the  daughter  or  daughters,  in 
"  the  same  manner  as  if  born  in  the  life-time  of  his,  her,  or 
"  their,  father,  although  there  shall  happen  no  estate  to  be 
"  limited  to  trustees  after  the  decease  of  the  father  to  pre- 
"  serve  the  contingent  remainders  to  such  after-bom  son  or 
''tons,  daughter  or  daughters,  until  he,  she,  or  they,  come 
**  in  essCy  or  are  born,  to  take  the  same." 

There  can  be  no  doubt,  that  the  operation  of  the  statute 
must  be  extended  to  all  such  children ;  whether  they  are 
eluldren  of  the  person,  upon  whose  death  the  remainder  takes 
place,  or  of  some  other  person. 

It  mast 'be  admitted,  that  there  is  one  case,  in  which  ia 
a  certain  extent  a  child  en  ventre  sa  mere  is  not  considered 
to  all  intents  and  purposes  as  in  existence.  That  is  in  the 
case  of  a  descent  at  Common  Law.  Nofvnthstanding  the 
statute,  and  that  in  every  other  case  such  child  is  considered 
as  born  from  the  time  the  devise  or  limitation  takes  place,  in 
that  case  the  intermediate  rents  and  profits,  as  in  the  case  of 
Basset  v.  Basset^  are  declared  to  belong  to  the  heir  at  law. 
That  arooe  from  the  rigour  of  the  *  Common  Law  with  regard 
to  real  estates,  requiring  a  tenant  to  the  praecipe. 

The  question  thea  is,  can  an  estate  according  to  the  rules 
of  Law  be  limited  to  an  infant  e»  ventre  sa  mere  for  life,  with 
remainder  to  the  first  and  other  sons  of  that  infant  in  tail,  so 

as 
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1790.         as  that  the  issue  may  take  as  purchasers  ?    Upon  the  first  part 
of  the  question,  supposing,  the  testator  intended  at  all  eyent9 
to  comprehend  children  en  ventre  sa  mere,  the  statute  says, 
WooBFORO.   they  shall  take,  as  if  they  were  born  in  their  father's  Ufe-time. 

If  they  cannot  take  as  purchasers,  they  will  not  take  as  if 
^hey  had  been  bom  in  the  father's  life-time.  I  see  no  reason, 
why  they  should  not  take  under  the  words  of  the  statute. 
Then  unquestionably  they  might  have  been  made  tenants  for 
life,  with  remainder  to  their  issue.  I  will  put  this  case  to 
those,  who  contend,  that  the  limitation  could  not  be  to  a  child 

*  en  venire  sa  mere  for  his  life,  with  remainder  to  such  person 
as  should  be  his  heir  at  law  at  his  death.  Suppose,  an  estate 
was  hmited  to  all  the  sons  of  A»  living  at  the  death  of  the 
testator  for  their  lives,  with  remainder  to  such  person  as  shall 
be  the  heir  at  law  of  the  survivor.  If  Doe  v.  Clarke  and  the 
other  cases  are  right,  a  child  en  ventre  sa  mere  at  the  death 
of  the  testator  might  according  to  the  strict  construction  of 
the  rule  take ;  for  it  is  for  his  own  benefit.  Undoubtedly  he 
would  take  under  the  description  of  a  son  '^  living  <U  the  death 
*^  of  the  testator,'^  He  would  take  under  that  very  description. 
Then  as  the  remainder  over  void,  or  good?  K  it  is  void,  why  ? 
The  answer  would  be,  because  the  son  was  not  Uving  at  the 
death  pf  the  testator.  So  he  would  take  the  estate  under  the 
very  description  of  a  son  living  at  the  death  of  the  testator ; 
luid  the  limitation  over  would  be  void,  because  he  was  not 
living  at  the  death  of  the  testator.  .In  this  very  case,  if,  in- 
stead of  directing  the  rents  and  profits  to  accumulate,  the 
testator  had  included  all  these  Uves,  and  given  estates  for  life 

•  to  all  of  them,  is  there  any  doubt,  the  children  en  venire  sa 
mere  would  have  taken  ?  Without  any  question  they  would. 
Would  then  the  estates  given  to  them  be  different  from  those 
given  to  all  the  other  persons?  Must  those  children  have 
taken  estates-tail,  though  taking  under  the  description  of  issue 
living  at  the  death  of  the  testator  ?  There  is  an  inconsistency 
in  the  proposition. 

But  I  speak  upon  this  point  with  great  deference  to  the 

learned  Judges ;  to  whom  this  question  entirely  belongs.     If 

[  *337  ]      the  case  of  ^JLang  v.  BlackaU  is  not  considered  as  havii^ 

finally  settled  it,  and  if  your  Lordship  hiui  any  doubt  upon  it, 
then  it  would  be  necessary  to  consider,  whedier  the  words 
'^  born  in  due  thne  afterwards''  have  not  afforded  a  construe* 

tiou. 
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iaoii»  that  would  put  an  end  to  this  point.    Supposingf  any  1799. 

doubt  is  entertained  upon  it,  then  the  question  is,  whether  the 

iconstruction  put  upon  the  words   '*  bom  in  due  time  ajier' 

^*  wards**  by  the  learned  Judge,  who  opened  this  case,  is  not    Woopforp. 

according  to  the  rules,  to  which  we  are  bound  to  adhere^ 

fairly  to  be  inferred  to  mean  such  persons,  bom  after  the 

testator's  decease,  during  whose  lives  th^  estate  created  by  him 

may  by  course  of  law  endure*    As  to  the  period  of  twenty- 

XHie  years,  that  could  not  be  his  meaning:  nor^  with  submis- 

'Sion  to  the  learned  Judge,  who  immediately  preceded  me,  has 

it  ever  been  considered  as  a  term,  that  may  at  all  events  be 

added  to  such  executory  devise  or  trust.     I  have  only  found    Reason  for 

this  dictum ;  that  estates  may  be  unalienable  for  lives  in  being  allowing  the 

and  twenty-one  years,  merely  because  a  life  may  be  an  infairt,  twenty-one 

or  en  ventre  sa  mere  (69).     Therefore  I  am  clearly  of  opinioDi  ^^*"  ^*   J  ^ 

that  expression  cannot  be  held  to  mean  more  than  children  ^     exccatorr 

in  the  womb  at  the  testator's  death.  devise. 

The  question  then  is,  whether  the  true  construction  of  this 
will  as'  to  the  suspension  of  the  rents  and  profits  and  the 
conveyance  is  not,  that  the  testator  intended  to  suspend  the 
possession  during  the  lives  of  all  the  issue  of  bis  sons  and 
grandsons,  who  shall  be  actually  bom  at  the  time  of  his  deaths 
and  of  auch  as  in  point  of  law  are  to  be  considered  as  bom? 
It  is  exactly  as  if  he  had  recited^  that  whereas  he  might  limit 
his  estates,  and  render  them  unalienable,  during  the  lives  of 
persons  in  existence^  therefore  he  devised  them  to  his  trustees 
and  their  heirs,  &c.  during  the  lives  of  all  his  sons  and  grand- 
sons and  their  issue  living  at  the  time  of  his  deceasCj  or  in 
Construction  of  Law  to  be  considered  as  such. 

It  is  my  duty  to  submit  to  your  Lordship  every  argument, 
that  occurs  to  me,  or  that  is  suggested  as  likely  to  occur.  If 
your  Lordship  should  not  agree  in  the  opinion,  that  has  been 
ddivered,  another  point  may  arise,  whether  the  devise  over 
would  or  would  not  be  affected.  The  Judges  have  forborne 
to  give  their  opinion  upon  that  point,  tliinking  it  unnecessary. 
Therefore  I  shall  also  forbear  to  give  my  opinion  upon  the 
validity  of  the  devise  over,  in  case  the  first  limitation  cannot 
take  place,  unless  your  Lordship  commands  me  to  enter  into 
that  question. 

(09)  See  Beard  v.  We$icotU  5  Taunt.  303 ;  ft  Bam.  ^  AUL  601 ; 
1  ram.  25. 
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179i^.  As  to  the  accumulationy  no  such  objection  has  ever  been 

_    ^^^^  made  before  in  judgment,  or  in  argument,  except  in  the  case 

I,,  upon  Lady  Denison's  wiQ ;  when  it  was  raised  in  argument. 

'WooDFOR0.  I  have  always  understood,  and  it  has  never  been  doubted 

The  purpose  .before,  that  it  is  in  the  power  of  a  testator  to  direct  accu- 

of  accumnla-  mulation  of  the  rents  and  profits  of  his  estate  for  as  long  a 
tion  no  objec-  ^^^  ^  that,  during  which  the  Law  allows  him  to  render  the 

.      *  estate  unalienable.    This  was  not  denied  by  the  Counsel  for 
eoHtory  de- 

^•^  the  family,  except  Mr.  Hargrave;  who  seemed  to  think  accu- 

mulation in  any  extent  novel;  and  that  it  originated  in  the 
time  of  Lord  Hardwicke.  In  the  cases  of  Stephens  v.  Sie^ 
phens,  Hopkins  v.  Hopkins^  and  Chapman  v.  BUssei,  all 
prior  to  the  time  of  Lord  Hardwicke,  no  objection  was  made 
to  the  legahty  of  accumulation ;  and  it  was  permitted  to  take 
place.  The  cases  upon  Mr.  Shepherd's  will  (70),  and  upon 
Mr.  Lockyers  will  (71 )  are  familiar  to  your  Lordship.  I  must 
observe,  that  one  case,  which  has  been  relied  on  as  an  autho- 
rity for  the  accumulation,  is  not  an  authority  for  it.  That 
ease  is  Phipps  v.  Kelynge  (73).  It  was  a  bequest  of  leas^ 
hold  estates  in  trust  from  time  to  time  during  the  term  of 
years  therein  to  lay  out  the  yearly  profits  in  the  purchase 
•  of  lands  of  inheritance,  and  to  settle  the  same  to  the  use  of 
Phipps  during  his  Ufe ;  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders;  remainder  to  the  first  and 
other  sons  of  Phipps  successively  in  tail  male,  with  several 
remainders  over.  Phipps  had  a  right  to  call  firom  time  to 
time  to  have  the  rents  and  profits  laid  out  in  lands,  to  be 
settled.    That  is  not  properly  a  case  of  accumulation.^ 

The  case  upon  Lady  Denison^s  will  is  in  the  Registers 
Book,  under  the  title  o£ Harrison  v.  Harrison,  Slst  July,  1786. 
By  that  will  a  real  estate  and  the  residue  of  the  personal 
estate  are  ordered  to  accumulate ;  and  they  are  now  in  a  state 
of  accumulation,  and  have  been  so  for  fifteen  years ;  and  that 
accumulation  may  endure  as  long  as  all  the  lives  in  this  wOI. 
The  accumulation  was  directed  to  continue,  until  a  second 
son  of  Miss  Midgeley,  the  testatrix's  niece,  who  was  very 

youifg 

(70)  Gihum  v.  Lord  Mountfort,  (72)  Stoted  from  the  Register's 
1  Ve».  485.  Book,  2  Veg.  ^  Bea.  67,   Xo^ 

(71)  Perry  v.  PkAips,  ante,  &ntthampUm  r.  Tke  Mur^ms  of 
Vol.  IV,  108.  Hertford. 
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yovtngt  should  attain  the  age  of  twenty-one;  and  in.caae.fihe  1790. 

should  havfe  no  such  son^  then  until  a  second  sbn  of  another 

niece,  of  very  tender  years,  should  attain  that  age :  so,  if  these 

two  ladies  live  to  any  age  without  having  a  second  sqn,  the    Woodforxk 

accumulation  of  the  rents  and  profits  of  the  real  estate  and 

the  produce  *  of  the  residue  of  the  personal  estate  is  to  go      [  ^839^  } 

on.     The  heir  at  law  and  next  of  kin  submitted,  whether  the 

devise  was  void.     I  conclude  therefore,  the  point  was  made. 

The  decree  certainly  takes  it  as  raised  by  the  answer;  for 

Lord  Kenyan  alludes  in  the  decree  to  the  very  point.     The 

decree  declares  the  will   and    codicil  of  the  testatrix  weU 

proved;  and  that  the  trusts  thereof  ought  to  be  estabhshed 

and  carried  into  execution ;  and  that  the  limitations  in  the  will 

of  the  testatrix  of  her  estate .  at  Wheatwood  to  or  in  trust 

for  the  second,  third,  fourth,  and  other  sons,  &c..  are  good 

limitations  of  the  said  estate ;  and  the  bequest  of  the  residue 

of  the  perscMial  estate  of  the  testatrix  tcr  be  laid  out  in  land 

18  a  good  bequest ;  and  directions  were  given  for  the  purpose 

of  carrying  on  the  accumulation  of  that  estate ;  and  it  is  now 

hi  a  state  of  accumulation. 

It  will  hardly  be  contended,  that  the .  accumulation  in  that 
case  was  clear  of  objection  upon  any  doctrine,  that  might 
arise  from  the  inconvenience  upon  the  magnitude  of  the  accvh 
mulation.  It  was  no  inconsiderable  estate.  The  accumulation 
might  have  been  such  as  no  man  would  wish  to  take  place. 
But  the  question  is,  whether  from  the  possibihty  of  such  a 
ease  the  Court  would  prevent  the  operation  of  the  devise  as 
&r  as  it  might  operate  according  to  the  course  .of  nakire. 
The  argument,  that  your  Lordship  is  to  stop,  where  your 
predecessors  have  stopped,  amounts  to  this :  that  your  Lord- 
ibip  is  not  to  go  beyond  two  Uves,  because  Lord  Kenyan, 
the  Judge,  who  sat  last  upon  this  point,  went  no  further. 
The  same  objection  might  have  been  urged  upon .  that  occa- 
tton  to  Lord  Kenyan  :  but  no  such  doctrine  has  prevailed. 

I  know  not,  whether  it  is  necessary  to  take  notice  of  an  in- 
genious, but  fEdlacious,  argument,  that  was  used  by  Mr.  Grant: 
tliat  it  is  in^possible,  there  can  be  such  a  principle  in  any  Law^ 
as  that  accumulation  and  non-alienation  shall  be  conextensive, 
upon  the  Law  of  Scatland\  where  upon  that  principle  the 

land 
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land  would  never  be  enjoyed;  as  land  may  there  be  made. 

unalienable  fdl*  ever.    But  it  cannot  be  contended,  that  that 

^^  win  apply  to  the  Law  of  England ,  where  non-alienation  is 

Woodford,  limited*    Upon  the  Law  of  England  there  is  no  absurdity  in 

By  the  law  of  letting  accumulation  and  non-alienation  go  together ;  as  they 

Scaikmd  land   always  have  done.     It  was  never  supposed,  that,  because 

may  be  made  great  mischief  had  arisen  from  gifts  to  charitable  purposes, 

imalienable  for  therefore  the  Judges  had  a  power  to  prevent  them.    Accord- 

L  *S40  J  ing  to  this  argument  the  Statute  of  Mortmain  and  *all  the 

.  .  ^    other  statutes  upon  that  subject  were  not  necessary:    the 

lations  Judges  might  have  applied  the  remedy.    It  never  entered  into 

the  mind  of  any  Judge,  however  he  might  disapprove  the 
particular  devise,  that  he  might  upon  grounds  of  policy  or 
convenience  subvert  the  rules,  that  had  been  established.* 
I  remember  a  case  upon  the  Statute  of  Mortmain^  commonly, 
though  not  properly,  so  called  (73),  before  a  predecessor  of 
your  Lordship;  who  called  the  intention  of  the  testator  m 
that  case  a  pillar  of  vanity.  That  intention  did  not  deserve 
that  title  so  well  as  the  object  of  this  testator.  In  that  case 
the  Lord  Chancellor  said,  if  the  Law  permitted  the  erection 
of  such  a  pillar,  he  must,  however  reluctantly,  lay  the  first 
stone.  That,  I  fear,  must  be  your  Lordship's  opinion,  if  yoa 
think  this  devise  and  bequest  in  point  of  Law  good. 

Lord  Ceakgellor. 
I  am  extremely  obliged  to  his  Honor  and  to  my  Lords,  the 
Judges,  not  only  upon  the  very  able  assistance,  they  have 
given  me  in  forming  my  own  opinion  upon  this  case,  which 
concurs  in  the  result,  as  in  almost  the  whole  of  the  argument 
but  also,  because  they  have  relieved  me  firom  the  duty  of 
entering  particularly  into  the  discussion  of  the  several  points 
of  the  case,  the  statement  of  the  arguments,  and  the  grounds, 
upon  which  those  arguments,  that  have  been  urged  for  the 
family,  have  failed  to  produce  the  effect  upon  my  mind.  1 
could  not  go  over  the  case  without  the  necessity  of  repeating 
what  has  been  much  better  stated  already.  A  great  part  of 
the  same  course  of  argument,  varied  perhaps  a  little  in  the 
manner  of  the  expresnon,  must  occur  to  those,  whd  have 
pursued  the  same  course  of  inquiry. 

(73)  See  post,  427,  428. 
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I  am  not  surprised,  that  this  cause  has  called  forth  great         1790. 
exertions  of  learning  and  ingenuity  in  support  of  the  ease  of  ^^^7^^^^ 
this  family.     The  great  amount  of  the  property  is  a  sufficient  «, 

reason  for  them  to  undertake  to  establish  what  would  hare    WooDPOftifc 
been  their  natural  right,  if  no  disposition  had  intervened  to 
prevent  it.     I  have  no  difficulty  in  saying,  the  disposition  is  so 
unkind  and  so  illiberal,  that  I  think  it  no  breach  of  duty  in 
them  to  endeavour  to  set  it  aside,  if  they  can  by  Law. 

The  great  amount  of  the  property  can  in  no  possible  shape    The  amomil 
of  the  case  enter  into  the  judgment.     The  same  mle  must  o(  the  pro- 
guide  the  determination,  whether  the  property  is  100/*  or  half  Pf' 'J»  ^^ 
a  million.     The  piety  or  the  prudence  of  the  disposition  can  P*^  ^  or  pni- 
as  little  afford  any  fair  and  just  ground  for  controlling  the  disno- 

will ;  and  it  would  not  be  *  a  fair  bias  upon  the  mind,  if  upon  L*  341]  ^-j.^^ 
considerations,  that  affect  the  feelings,  I  was  to  deceive  and  afford  no  fair 
blind  my  understanding  into  the  construction,  I  am  to  give  to  ground  for 
the  effect  of  the  instrument.     It  is  my  duty  to  give  effijct  to  conirolling  a 
the  will,  as  far  as  the  intention  can  be  clearly  made  out.     It 
is  not  permitted  to  me  to  be  affectedly  ignorant  of  the  inten« 
tion ;  much  less,  to  control  a  certain  and  established  intention 
upon  my  own  idea  of  the  fitness  or  unfitness,  the  liberalityy 
or  the  p(^itical  tendency,  of  it. 

The  argument  of  accumulation,  used  as  a  ground  to  con-    The  purpose 
demn  the  operation  of  the  bequest,  I  apprehend  to  be,  unlesa  ^;  accumala- 
as  it   arose  upon  Lady  Denison's  will,  entirely  new.     Upon    !°^  "®  ®  J®*'" 
every  question,  in  all  Courts,  as  to  executory  devise  both  of      ^^         j  . 
land  and  personal  estate  the  Court  has  never  considered  it  as  ^j^^^ 
an  essential  condition,  affecting  the  validity  of  the  devise,  that 
the  rents  and  profits  should  attend  the  estate  during  the  time 
it  is  to  go  down,  before  the  absolute  property  is  given.    As  to 
personal  estate,  wherever  a  residue  is  the  subject,  the  accru- 
ing profits  of  necessity  fall  into   the  residue,  and  constitute 
the  fund,  unless  there  is  an  appropriation  of  them ;  and  that 
WIS  never  used  as  an  argument  to  affect  the  validity  of  the 
disposition.     In  the  exterit  this  will  has  taken,  I  take  it  to  be 
for  nine  lives,  (though  it  is  not  correctly  so  stated,)  and  that   ' 
there  will  be  an  immediate  vested  estate  afterwards,  it  is  not 
carried  farther,  than  other  cases,  resolutions  and  opinions,  have 
said  it  may' be  carried.     It  is  not  for  me  to  make  a  new  law ;  .  . 

and  without  making  a  new  rule  I  do  not  know  what  to  do ;  for, 

unlesa.       ...  .  . 
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1789.         linlecs  I  limit  the  number  of  lives,  and  say,  what  ealeulation 

„    ^'^^'^^  of  chances  with  regard  to  those  lives  is  to  reeulate  this  sub- 

Thbllusson    .  ® 

1^,  ject,  I  must  hold  myself  bound  by  those  rules,  that  are  esta- 

WooDFORD.    blished,  as  it  has  been  observed,  as  matter  of  positive  law. 

One  argument  was  used,,  which  has  been  so  very  ably  dis- 
cussed, that  I  shall  not  go  through  the  general  argument. 
I  allude  to  the  point,  that  was  made  in  opposition  to  the 
case  of  Idong  v.  Blackatt.  It  is  clear,  if  that  case  is  well 
decided,  it  removes  a  great  part  of  the  argument  against  a 
limitation  to  children  en  ventre  sa  mere.  It  was  supposed, 
that  in  sending  that  case  to  the  Court  of  King*s  Bench 
I  had  sent  it  upon  a  strong  doubt,  that  I  entertained  upon 
the  question.  I  am  not  sure,  but  I  believe,  I  took  occa- 
[^842  ]      sion  to  observe,  when  I  sent  that  case  to  a  Court  of  ^Law, 

that  I  felt  little  doubt  upon  it.     My  idea  of  it  t&as  confirmed 

by  the  determination  of  the  Court  of  Law.     I  concur  entirely 

*  .  in  the  opinion  given  by  the  Court  of  King's  Bench.     It  was 

antecedently  my  opinion  that  such  would  be  the  determination. 
I  conceived,  the  law  stood  clearly  so  established ;  and  that  no 
other  determination  could  be  given  by  any  Court.  The  case 
oi  Reeve  v.  Long,  certainly  over-ruling  Archer* s  Case{T4t\  had 
decided,  that  a  posthumous  child  was  to  be  taken  to  all  intents 
and  purposes  as  bom  at  the  time  the  particular  estate  deter- 
mined. It  was  observed,  the  decision  of  that  case  was  con- 
trary to  the  opinion  of  the  Judges.  Undoubtedly  the  Coiurt 
of  Common  Pleas,  first,  and  upon  a  writ  of  error  the  Court 
of  King's  Bench  had  held  difierently.  But  it  ought  always 
to  be  remembered,  it  was  the  decision  of  Lord  Somers;  and 
that  was  not  the  only  case,  in  which  he  stood  against  the 
majority  of  the  Judges ;  and  the  better  consideration  of  sub- 
sequent times  has  shewn,  his  opinion  deserved  all  the  regard 
generally  paid  to  it.  What  followed  was  not,  as  it  has  been 
inaccurately  stated,  that  the  opinion  being  against  that  of  the 
majority  of  the  Judges,  it  was  supposed,  the  Judges  would  go 
The  object  of  against  that  decision.  The  statute  of  WilUam  III,  was  not 
statute  10 &  11  to  affirm  that  decision.     It  did  by  implication  affirm  it:  but 

Trt7.III.c.  16,  jt  established,  that  the  same  principle  should  govern  the  case 
was  not  to  af-  , 

a       4U  where 

firm  the  case  ^  ^      ^ 

o(  Reeve  r.  (74)  1  Co.  66. 

Lang:  bat  it  established,  that  the  same  principle  sbouki  goreni»  where  the 
limitation  was  by  deed  of  settlement. 
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where  the  limitation  was  by  deed  or  settlement  The  manner,  1790.  ' 
in 'which  the  point  has  been  treated  ever  since  inBurdety^  Thbllusson* 
Hopegood  and  the  other  cases  from  the  time  of  Lord  Cowper  9. 

^o  that  of  Lord  Hardmckcs  proves  what  the  opinion  has  been   WooDFOBni 
upon  the  propriety  of  a  rule,  which  it  is  impossible  to  say  is 
attended  with  real  inconvenience,  and  which  is  according  to 
CTeiy  principle  of  justice  and  natural  feeling.  .  .  « 

{  The  case  of  Doe  v.  Clarke  in  fact  went  out  of  this  Court. 
It  appears  from  a  note  in  Brown  (J 5\  which,  I  know,  is 
correct  in  that  jespect,  that  Lord  Thurlow  was  very  clearly  of 
opinion,  that  the  posthumous  child  ought  to  take,  as  if  he  was 
bom;  and  he  cut  the  argument;  only  observing,  that  it  was 
a  legal  question,  and  they  might  bring  an  ejectment.  My 
ireason  for  sending  the  case  oiLong  v.Blackatt  to  the  Court 
of  King's  Bench  was,  that  I  wished  to  have  it  frofn  the  au- 
thority of  that  Court,  that  they  concurred  in  ♦  the  principle;  [  *  343  ] 
upon  which  the  Court  of  Common  Pleas  decided  in  the  former 
case* 

With  regard  to  the  only  other  legal  point  in  this  case,  whether 
the  description  of  the  persons  to  take,  when  the  accumulation 
bas  ceased,  is  sufficiently  certdn,  my  opinion,  if  I  was  called 
on  to  decide  that  point,  is,  that  they  are  sufficiently  certain ; 
and,  upon  the  reasons  given  by  one  of  the  learned  Judges, 
that  there  is  no  difficulty  in  all  the  cases,  I  can  put,  to  dcfclare, 
who  is  meant.     But  if  there  is  a  doubt  and  uncertainty  upon 
it,  undoubtedly  it  is  impossible  for  me  to  decide,  that  on  ac- 
count of  the  uncertainty  of  that  description  this  will  should 
not  now  take  effect ;  because  events  may  fall  out  in  this  family, 
and  events  not  at  all  improbable,  that  may  put  it  beyond  all 
possibility  of  doubt,  who  the  person  is. 

I  should  do  myself  no  credit,  and  should  convey  no  sort  of 
information  to  the  Bar,  if  I  was  to  go  farther  than  to  ex- 
press my  full  assent,  and  to  return  thanks  to  the  learned 
Judges  and  his  Honor ;  who  have  certainly  obliged  the  Bar 
as  well  as  me  (76). 


.    r 


(75)  2  Bra.  C.  C,  320.  c.  98,  to  restrain  sach  disposi- 

(76)  The  decision  upon  this  tions  in  fatiire.  Upon  that  Act 
vili  was  foUowccI  by  the  Act  of  the  disposition  has  been  held 
Parliament,  39  &  40  Geo*  III,    void  only  for  the  excess  beyond 

Vol.  IV.  A  A  21  years 
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lIM.  The  wXi   being  established,  the  points,  that  temain  fof' 

airgument,  arise  upon  the  claim  of  the  eldest  son  of  the  tes' 


^^  tatOTy  as  heir  at  law,  to  the  benefit  of  the  contracts  for  the 

Woodford,   purdiase  of  real  estates,  entered  into  by  the  testator  between 

the  date  of  his  will  and  his  death.  Supposing  those  estates 
not  to  pass  by  the  wiB,  the  question  will  be,  whether  the 
heir  shall  not  be  put  to  his  election  to  take  under  the  wiD 
or  against  it  (77). 

n  years.   Post,  Griffiths  7,  Vere^  lunopLS  will  was  affirned  in  the 

Vol.  IX,  127.    Longdtm  v.  Sim-  Hoase  of  Lords  upon   appeal, 

ton,  XII,  296.    Lord  Somtkamp-  See  Tkellusson  v.  Woodford,  post,' 

torn  Y.  The  MarquU  of  Hertford,  VoL  XI,  112. 

SFef.  SfBea.  54.    2  ilfer.  389.  (77)  This  point  was  determined 

Baky  v.  BatmiUer,  4  Madd.  275.  a^inst  the  heir :   Woodford  r, 

M^rtkaa  r.  HoUoway,  2  Swatut.  'nelhuson,  post,  Vol.  XIII,  209t 
432.  ThedeereenponMr.T^le/- 

[^] 

1798. 

Rolls. 

Dec.  714,  Id/*,  GRIFFIN  v.  NANSON. 

IIM,  13/A. 
A.  by  a  vbloQ'  "OY  indentures,  dated  the  1 3th  o{  November,  1792?,  Thomas 
tary  deed  as-  Fielder  gare,  granted,  bargained,  sold,  assigned,  &c.  to 

signed  alt  the  giephen  Griffin,  John  Griffin,   WilUam  Nanson,    and  John 

^        ....     Nanlor,  and  to  the  survivor  of  them,  his  executors  and  admi- 
tate,  which  he        *^  . 

was  then  or  mstmtors, 

might  at  any  tinto  afterwards  be  possessed  of  of  entitled*  to;  trpon  fntst  to- 
pay  the  interest,  &c.  to  himself  for  life,  and  afteir  his  decease  to  sock 
persons  as  he  shoald  appoint  by  will  for  their  lites,  and  sabject  thereto, 
to  pay  the  principal  to  his  next  of  kin,  who  should   be  liting  at  his 
decease,  bis,  hiDr,  or  their  execntors,  &c.    Soon  afterwards*  ifae  testator 
by  his  wHl  gaver  some  legacies,  and  gave  the  residue  te  the  persona  by 
name,  who  were  his  next  of  kin  at  the  execution  of  the  -deed  and  at 
his  death ;  npon  whose  bill  claiming  under  the  deed   an  account  of  the 
tmst  estate  received  by  the  trustees  and  of  the  personal  estate,  Stc.  and 
to  set  aside  the  legacies,  it  wss  heM,  that  tiie  power  was  not  execntecF 
by  the  will :  bat  one  of  the  Phiotiffs  being  cleaf ly  affected  with  noticed 
tiad  acqnie^cence  in  the  plan  of  giving  the  legacies  linsiead  of  executingf 
the  power,  the  caase  was  ordered  to  stand  over  with  liberty  to  file  a  biif 
to  establish  the  legacies :  tlie  Court  inclining,  in-  case  the  o&er  PlaintiflT 
could  be  affected  with  notice,  at  all   events  to  apply  the  interest  of  thar 
personal  estate  during  the  lives  of  the  legatees  in  payment  of  the  legacies.^ 
They  were  aftorwanls  paid  wider  a  compromise. 
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uistraton,  all  die  personal  estate,  goodsi  chattels,  motiey^  s^ 
ciirities  for  money,  and  effects,  whatsoever  and  wheresoever, 
and  of  what  nature,  quality,  or  denomination,  soever,  of  him 
the  said  l^Aamas  Fielder,  and  of  which  he  was  then  or  should 
or  might  tA  any  time  hereafter  be  possessed  or  entitled  untoi 
and  all  deeds,  evidences,  &c.  touching  the  same  effects,  uppn 
trust  to  get  in  and  receive  all  the  aforesaid  estate,  money,  and 
securities,  and  to  sell  and  dispose  of  all  the  said  goods,  chat* 
telsy  and  effects,  as  they  or  the  survivors  or  survivor  of  them 
should  think  most  proper,  and  without  any  fiurther  or  other 
power  or  authority  from  the  said  Thomas  Fielder,  and  to  lay 
out  the  money  from  time  to  time  to  arise  and  be  received  from 
the  said  personal  estate,  &c.  and  to  invest  the  same  in  the 
3  per  cent.  Consolidated  Bank  Annuities  or  other  secvu*ities  in 
their  names,  and  to  pay  the  interest  and  dividends  unto  the 
said  Thomas  Fielder  for  and  during  the  term  of  his  natural 
Hfe,  or  to  and  for  such  uses,  ends,  intents,  and  purposes,  as 
he  should  by  his  order  in  writing  under  his  hand  from  time  to 
time  direct  or  appoint;  and  from  and  after  the  decease  of 
hun,  the  said  Thomas  Fielder,  then  as  to  such  interest  and 
dividends,  upon  trust,  that  they  should  pay  the  same,  or  such 
part  thereof  as  the  said  Thomas  Fielder  should  or  might  by 
his  last  will  and  testament  in  writing  hereafter  to  be  made  and 
duly  executed  give,  direct,  or  appoint,  to  be  paid  to  any 
person  or  persons  for  his,  her,  or  their  Ufe  or  lives,  unto  such 
person  or  persons  accordingly ;  and  as  to  the  principal  of  the 
said  money  so  to  be  invested,  as  aforesaid,  and  all  other  the 
personal  estate,  monies,  goods,  chattels,  and  effects,  of  him, 
the  said  Thomas  Fielder,  upon  trust,   that  they  should  from 
and  immediately  after  the  decease  of  the  said  Thomas  Fielder, 
m  case  no  such  gift,  direction,  or  appointment,  of  the  said 
interest  and  dividends  or  any  *  part  thereof  should  be  made, 
as  aforesaid,  but  if  any  such  gift,  direction,  or  appointment, 
should  be  made,  then  when  and  so  soon  as  the  person  or 
persons,  to  whom  such  interest  or  dividends  or  any  part  thereof 
should  be  thereby  given,  directed,  or  appointed,  should  have 
departed  this  Ufe,  pay,  assign,  transfer,  and  distribute,  and 
divide,  all  and  singular  the  said  monies  so  to  be  invested,  as 
aforesaid,  and  all  other  the  personal  estate,  monies,  goods, 
chattels,  and  effects,  of  him  the  said  Thomas  Fielder,  and  the 

A  A  2  stocks. 


1790. 


Gkiffin 

V. 

Nanson» 
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1798. 

Griffin 

V. 

Nanson. 


stocks,  funds,  or  securities,  in  which  the  same  or  any  part 
thereof  should  be  invested,  and  the  dividends  and  interest 
thereof  then  due,  unapplied,  and  undisposed  of,  linto  ana. 
amongst  the  next  of  kin  of  him  the  said  T/wmas  Fielder,  whd 
should  be  living  at  the  time  df  his  decease,  his,  her,  or  their 
executors  or  administrators,  according  to  the  Statute  of  Dis" 
tributions  of  intestates'  estates ;  and  thcf  said  Thomas  Fielder 
did  for  himself,  his  exectitors  and  administrators,  covenant, 
promise,  and  agree,  with  the  said  trustees,  that  all  the  afore- 
said personal  estate,  monies,  securities^  goods,  chattels,  and 
effects,  therein  before  assigned  and  conveyed  should  remain 
upon  the  uses,  intents,  and  purposes,  before  declared;  and 
did  also  warrant  the  same  upon  such  trusts. 


[♦346] 


Thomas  Fielder,  by  his  will  dated  the  30th  of  December^ 
1792,  directed  all  his  just  debts,  funeral  expences,  and  charges 
of  probate,  to  be  paid  and  discharged ;  and  with  the  payment 
and  discharge  thereof  he  charged  all  his  estate  and  efilicts.', 
He  then  gave  and  bequeathed  unto  Mary  Moore i  his  late 
housekeeper,  the  sum  of  800/.  upon  condition  and  provided, 
that  she  shall  relinquish  and  give  trp  to^  his  executors  any  and 
every  bond,  note,  or  other  security,  promise,^  or  undertaking, 
by  letter  or  otherwise,  which  shall  or  maybe  in  her  possession/ 
custody  or  power,  at  the  time  of  his  decease,  by  him  at  any 
time  given  her  for  the  payment  to  her  or  for  her  use  of  any 
sum  or  sums  of  money  whatsoever  either  in  his  life-time  or' 
after  his  decease ;  and  also  upon  condition  and  provided,  that, 
she  shall  execute  to  his  executors  a  release  of  all  claims  and 
demands  whatsoever  of  her,'  Mary  Moore,  her  heirs,  executors, 
administrators,  or  assigns,  against  him  and  his  estate  and 
effects,  and  against  his  executors  upon  account  thereof,  as 
well  in  respect  of  any  and  every  such  bond,  note,  or  other 
security,  promise,  or  undertaking,  in  case  any  suCh  shall  be  in- 
her  possession,  custody,  or  power,  at  his  decease,  as  in  respect 
of  any  other  matter,  cause,  or  thing  whatsoever ;,  but  if  she 
shall  refuse  to  relinquish  and  give  *  up  to  his  said  executory 
every  or  any  such  bond,  note,  &c.  and  to  execute  such  re-: 
lease,  as  aforesaid,  or  if  she  shall  bring  any  action  or  suit 
at  Law  or  in  Equity  in  respect  of  any  such  bond,  &c.  ha 
revoked  the  said  legacy  of  800/. 
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.  The  testator  ako  gave  to  Ann  James  the  sum  of  500/. 
exactly  in  the  same  manner  and  upon  the  same  condition  of 
relinquishing  and  releasing  any  demand  against  him  and  his 
estate;  and  as  to  all  the  rest,  residue,  and  remainder,  of  his 
estate  and  effects  whatsoever  and  wheresoever  he  should  die 
seised  or  possessed  of,  interested  in  or  entitled  unto^  he  gave 
and  bequeathed  the  same  imto  his  two  half-sisters  Elizabeth 
Grijffln  and  Mary  Griffin,  and  to  their  respective  executors, 
administrators,  or  assigns,  equally  to  be  divided  between  them 
share  and  share  alike  to  and  for  their  own  proper  use  and 
benefit;  and  he  appoii^ted  Nanson,  Roebuck,  and  Naylor,^ 
executors. 


1708. 


6|IIFFIK 

Nanson. 


The  testator  died  upon  the  6tb  ot  September,  1794,  without 
having  m^de  any  appointment  under  the  power  of  the  deed ; 
leaving  at  his  death  his  two  half-sisters  Elizabeth  Griffin  and 
Mary  Griffin  his  next  of  kin. 

Nanson  was  the  acting  trustee  under  the  deed;  and  he 
had  carried  on  the  business  of  Fielder  as  a  fruit  broker 
and  grocer. 

The  bill  was  ftled  by  Stephen  Griffin  and  John  Griffin,  the' 
husbands  of  Elizabeth  and  Mary  Griffin  against  the  execu? 
fprs  of  Fielder,  and  against  Mary  Moore  and  Thomas  Barr, 
9nd  Ann,  his  wife,  formerly  Ann  James ;  charging,  that  the 
Defendants  Mary  Moore  and  Ann  Barr  had  received  several 
sums  of  money  and  transfers  of  stock  from  the  testator  and 
£rom  Nanson  over  and  above  what  was  due  to  them  for  wages 
£rom  the  testator ;  and  praying,  that  they  may  account  for  the 
vnoney  and  stock  so  received  beyond  what  wa3  due  to  them 
£>r  wages;  and  that  the  sapie  n^ay  be  set  pff  against  the  lega- 
<nes  claimed  by  them ;  pr  otherwise  that  the  said  legacies  may 
Ise  declared  void  and  nqt  warranted  by  the  power  reserved  to 
JPielder  by  the  deed  of  1792;  and  that  the  said  indentures 
niay  be  established,  and  the  trusts  thereof  performed ;  that  an 
account  may  be  taken  of  the  trust  estate  and  effects  of  Fielder 
received  by  the  trustees,  particularly  Nanson  and  Naylor,  and 
of  all  other  his  personal  estate,  and  an  *  account  of  his  debts^ 
funeral  expences,  &c. ;  and  that  the  residue  may  b^  deplar^d 
to  ][>elong  to  the  Plaintiffs  in  right  of  Elisabeth  Qriffln  and 

Mary  Griffin  in  equal  moieties,  as  the  only  next  of  kin  of 

t}ie  testator. 


[  •347] 
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V. 

Nan  SON. 


The  Defendant  Ann  Barr  by  her  answer  stated,  that  for 
about  twenty  years  and  till  within  about  three  years  before 
the  decease  of  the  testator  she  lived  with  him  as  one  of  his 
servants;  and  he  professed  great  regard  for  her  as  an  old 
servant.  For  some  time  before  his  death  he  paid  her,  first, 
30/.  a-year,  and  afterwards,  viz.  for  the  year  1792  and  firom 
that  till  his  death  40/.  a-year;  which  was  paid  by  ^aiwon, 
but  by  the  desire  of  Fielder.  The  Defendant  admitted,  that 
Fielder  transferred  30/.  a-year  Short  Annuities  to  her  a  short 
time  before  she  quitted  his  service,  about  March,  1791,  as 
part  of  the  reward  and  compensation  intended  for  her  care, 
attention,  ^nd  fidelity,  for  twenty  years ;  and  he  frequently 
promised  amply  to  provide  for  her  in  addition  to  that.  She 
admitted,  she  received  several  sums  of  money  from  the  tesn 
tator  in  his  life;  but  she  applied  the  same  in  his  household 
expenses,  iexcept  some  small  part  for  her  wearing  apparel 
and  pocket  expenses ;  and  she  submitted,  that  the  will  ought 
to  be  considered  a  part  execution  of  the  power  under  the 
deed. 

The  Defendant  Mary  Moore  by  her  answer  stated,  that  she 
lived  with  the  testator  as  a  servant  upwards  of  twenty-one 
years ;  during  fourteen  years  of  that  time  as  house-keeper  \ 
and  she  had  the  sole  pare  and  management  of  his  domestic 
affairs.  She  was  not  paid  by  him  any  wages  during  that  space 
of  time ;  he  having  repeatedly  assured  her,  she  should  be  wel| 
provided  for  by  his  will.  She  claimed  580/.  as  an  adequate 
compensation  for  her  services  for  twenty-one  years ;  and  she 
stated  extra  services  by  attendfaig  him  and  his  wife  and  his 
father  and  mother  during  illness.  She  stated,  that  in  1789 
she  lent  him  the  sum  of  47/.  6«.  Sd.;  for  which  she  sold 
SO/.  Bank  Stock ;  and  in  respect  of  that  she  claimed  as  k 
creditor,  if  she  was  not  to  be  paid  her  legacy.  About  the 
SStli  o{  April,  1785,  he  made  her  a  present  of  500/.  Bank 
3  per  cent.  Consolidated  Annuities :  which  he  transferred  to 
her  voluntarily ;  that  she  might  not  be  distressed  during  the 
time  his  affairs  were  settling  after  his  death.  Until  1791  she 
paid  the  dividends  of  that  stock  to  him.  For  fourteen  year^ 
before  his  death  he  gave  her  annually  10/.  as  a  new  year*a 
gift.  Upon  the  death  of  his  wife  he  gave  her  6/.  for  mounir 
uig,  and  10/.  upon  the  death  of  his  father,   ^d  10/.  on  the 

deatlf 
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Aeadi  of  his  mother.  Wlule  in  bb  uernee,  Ae  receired  from 
luin  wliat  money  she  vanted  for  house-keeping.  She  seldom 
iisked  him  for  any  money  for  her  own  use :  he  repeatedly 
promising,  he  would  amply  provide  for  her  in  his  wiB*  She 
does  m>t  believe,  the  money,  she  received  from  hn  for  her 
0wn  use,  exceeded  501.  Jn  November,  1790,  she  quitted  his 
serviee  tIuM>ugfa  the  persuasion  of  the  trustees,  but  against  the 
^consent  of  Fielder  himself.  She  was  offered  by  Nan$wC%  dip 
rection  ten  guineas,  if  she  would  give  a  reedpt  in  full  of  a8 
demands  on  fielder's  estate ;  which  she  refused^  Upon  tha|; 
tficcasion  the  trustees  promised,  she  should  be  paid  an  anpuity 
^f  40(  a-year  during  Fielder's  life ;  which  was  paid  to  her  as^ 
jcordingly,  commencing  at  Michaelmas,  1792,  and  ending  at 
Mchaelmae,  1794 ;  of  whiish  she  received  four  sums  of  10!( 
^ach  from  Stephen  Griffin,  and  10/.  fr<Hn  Nmnsan,  and  the 
iremainder  through  other  persons.  That  annuity  was  paid  t^ 
her  on  account  of  her  not  having  received  any  wageet^  afid  of 
'Fielder's  intention  and  promise  to  provide  for  her. 

She  submitted,  that  the  limitation  ia  die  deed  to  the  neiLt 
^f  kin  of  Thomcu  Fielder  was  void  for  uncertainty ;  and  tha| 
Jie  had  a  power  of  disposing  of  the  property  by  legacies  or 
4^therwise;  and  that  she  b^d  QOt  been  Ailly  ri^w^ed  for 
jber  services. 


SilS 
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The  Defendant  Nanson  being  exainined  by  ord^  deposed, 

idimt  the  will  was  executed  with  the  privity  of  the  Plaintiff 

JSiephen  Griffin  and  Elizabeth  his  wife  and  by  the  advice  of 

the  deponent,  Roebuck,  Naylor,  and  o{  Stephen  m^EUzabet^ 

Griffin ;  and  the  provisions  for  the  Defendants  Jifoty  Moore 

IumI  Ann  Barr  were  considered  i^  re^sopaUe ;  the  vrill  being 

intended  to  revoke  a  former  will  executed  in  1791,  by  which 

the  testator  had  given  1500/.  to  Moore  and  lOOOiL  to  Barr^ 

He  informed  the  deponent,  that  he  had  made  a  present  tp 

Moore  of  500/.  3  per  cent.  Consolidated  Bank  Annuities,  an4 

to  Barr  301.  per  annum  Short  Annuities,  as  a  reward  i^r  their 

nervices;  and  he  intended  to  reward  them  farther  at  his  deaths 

He  told  the  deponent,  that  he  had  in  1798  Md  Join  Grfffi^ 

sod  Mary  CrriffSn,  that  he  intended  to  make  a  new  will  an4 

thereby  give  all  his  property  to  the  deponent,  Nayhr,  an4 

^oebuci,  i^  trust  to  pay  the  whole  interest  to  the  Defendants 

Moore 
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Moore  and  Barr  eqpially,  and  the  whole  to  Ihe  fiurvivor ;'  and 
^fter  their  deaths  the  principal  between  Mary  Griffin  and 
'Elizabeth  Griffin.    The  deed  prepared  by  John  Griffin  was 
^taken  by  his  desire  to  the  deponent^s  solicitor  to  peruse  and 
Irettle.     In  December ^  1792,  Fielder  consulted  the  deponent 
^bout  making  a '  new  will,  giving  the  interest  of  all  his  pn>- 
-perty  to  Moore  and  Barr  and  the  survivor  for  their  Uves,  and 
ifter  their  deaths  the  principal  between  Mary  and  ElixabeA 
iChriffin:  but  the  deponent,  Naylor^  and  Roebuck,  advised  him 
Instead  of  giving  Moore  and  Barr  the  interest  for  their  lives 
to  give  to  each  of  them  a  specific  sum  of  money,  and  to  give 
the  residue  to  Mary  and  Elitsabeth  Griffin;  which  being  com- 
municated  to  Stephen  and  Elizabeth  Griffin,  they  concurred 
In  that  plan ;  and  it  was  resolved  on  with  their  concurrence, 
-Ihat  500/.   should  be  given  by  the  will  to  Ann  Barr  and  800^ 
to  Mary  Moore,  upon  condition,  that  they  should  relinquish 
and  release  all  demands  against  him  or  his  estate.     Those 
isums  given  to  Mary  Moore  and  Ann  Barr  are  less  than  the 
Value  of  their  life-interests  in  the  whole  o{  Fielder*s  property. 
Stephen  Griffin  and  his  wife  frequently  after  the  execution  oT 
the  will  expressed  their  approbation  of  it  in  preference  to  the 
former  plan.    The  deponent  believes,  John  Griffin  and  Mary 
his  wife  approved  of  it,  from  the  declarations  of  Stephen  and 
Elizabeth  Griffin,  that  it  would  be  as  satisfactory  to  John  and 
Mary  Griffin  as  it  was  to  them,  and  they  would  feel  equally 
obliged  and  satisfied  thereby  $  and  to  the  best  of  his  recot 
lection  and  belief  John  Griffin  after  the  execution  of  the  wiH 
(Expressed  to  the  deponent  his  approbation  and  thanks  for  the 
part  he  apd  the  other  executors  had  taken. 

This  witness  oonfirmed  the  answers  of  Mary  Moore  and 
Ann  Barr  as  to  their  services* 


Mr.  Lloyd,  Mr.  Graham,  and  Mr.  Nedham,  for  the 
Plaintiffs. 
'  In  a  case  of  this  sort,  between  pure  volunteers  (puttbig  out 
p(  consideration  for  the  present  the  chum  of  the  Defendants 
ks  creditors)  this  deed  is  to  be  considered,  as  if  made  upon 
Tahiable  consideration.  In  Lord  Cadogan  v.  Kennet,  and  Do^ 
w.  Jtoutledge,  Cowp.  432,  705,  Lord  Mansfield  considers  thf* 
iiOplications  of  fraud  from  vduntary  conveyances  as  having 

be^t^ 
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•been  carried  too  far;  The  statutes  (78)  do  not  »ayi  that  vo« 
•luntary  conveyances  shall  be  considered  fraudulent  generally^ 
'but  only,  that  they  shall  be  void  prtmd  fade^  as*  against  cre- 
ditors and  purchasers.  In  other  respects  *a  voluntary  con- 
veyance stands  as  firm  both  at  Law  and  in  Equity  as  any 
conveyance  for  the  most  valuable  consideration.  In  Gregson  v. 
RkkleU,  which  underwent  much  consideration,  Jjord  Thurhw 
adopted  those^  sentiments.  Upon  the  marriage  of  Sir  James 
BiddeU  an  estate  that  came  from  t^e  mother  of  Lady  Riddett, 
was  settled  to  the  uses  of  the  marriage,  with  a  remainder  over 
to  the  half-sister  of  Lady  Riddelin  Sir  James  Riddell  wanted 
to  sell  the  estate ;  and  the  question  was,  whether  that  volun- 
lary  remainder  over,  was  defeated  by  the  sale.  Lord  Thurhw 
inclined  to  the  opinion  of  Lord  Mansfield^  that  the  mere 
circumstance  of  its  being  voluntary  was  not  sufScient,  unless 
accompanied  with  some  marks  of  fraud ;  as,  where  the  party 
is  indebted|  at  the  time,  &c. 

There  cannot  be  a  case  of  greater  fairness  than  this.     It  i^ 

-clear,  that  the  Defendants  jifbore  and  Barr  had  received  a 

great  deal  from  this  man;  that  they  were  endeavouring  to  get 

ssipre,  and  he  was  beset  by  them.    It  is  not  surprising,  that 

-Jie  shoidd  be  desirous  of  relieving  himself  from  the  importu- 

siity  of  such  persons.    With  that  view  he  proceeds  to  make 

^Chat  disposition  of  his  property,  which  a  prudent  man  would 

xnake.     He  wished  to  provide  for  these  people,  but  not  to 

&jure  his  own  family.    Meaning  evidently  to  provide  for  these 

.'women  he  reserves  a  power  of  disposition;   and  subject  to 

€hat  he  gives  hys  property  to  his  next  of  kin.    The  moment 

he  sealed  that  deed  he  was  absolutely  bound  both  at  Law  and 

in  Equity  as  much  as  if  he  had  received  100,000/.  for  so 

doing;  and  the  property  was  put  out  of  his  power,  so  that 

he  could  not  affect  it  by  his  will:  Villers  v.  Beaumont y  Pale 

V.  Newton^  1  Fem.  100,  464. 

:  Upon  the  next  point,  "  next  of  kin  **  is  a  sufficient  descrip^ 
tion.  It  is  equivalent  to  naming  the  persons.  It  )vould  he  a 
strange  construction,  that  this  elaborate  deed,  executed  for 
the  purpose  of  settling  his  affairs,  amounts  to  nothing  more 
A^n  an  agreement  to  die  intestate.  If  the  trustees  had  neg- 
kcted  their  duty,  and  the  property  was  in  danger  of  being 

squandered, 

(78)  13  Eliz.  c.  6.    27  EUz.  c.  4. 


340 

1796. 


Griffin 

Nanson* 
[•850] 


S50 


CASES  IN  CHANCERY. 


Griffin 

V. 

Namsov. 


[  ♦SSI  ] 


•quanderedi  the  persons  stating  themselves  to  be  next  of  kin 
might  have  oome  to  this  Court  to  have  it  secured  for  their 
benefit*  There  aie  many  cases  of  devise,  in  which  such 
words  have  been  held  a  definite  descripticm;  and  if  this  was 
upon  a  will»  there  would  be  no  doubt,  the  next  oi  kin  at  the 
.death  of  the  testator  would  be  entitled  as  persona  de$ignaia^ 
?  This  description  is  as  good  as  .that  of  first  and  second 
xousins;  which  was  the  description  in  Mayei  ¥»  Mayei^ 
8  Bro.  C  C.  135;  or  relations;  which  in  Green  ▼•  Howard, 
1  Bro.  C.  C.  31,  was  held  to  mean  next  of  kin*  Spink  t» 
JjewiSf  3  Bra.  C  C.  365,  ia  precisely  this  case ;  unless  there 
can  be  a  difference  in  this  respect  between  a  deed  and  a  wiU» 
These  words  were  there  considered  a  very  good  description, 
well  known  in  the  Law.  The  only  doubt  in  that  case  was, 
whether  the  persons  claiming  must  not  sustain  the  double 
character  of  next  of  kin  at  the  death  of  the  testator  and  at 
the  period  of  distribution.  The  construction  must  be  the 
same  upon  a  deed.  Where  there  is  a  covenant  to  stand  seised, 
or  an  estate  is  limited  to  A*  for  lifis;  remainder  over,  the  peiw 
son,  who  answers  the  description,  when  the  particular  estate 
determines,  will  l^e  ih^  j>er3on  to  taker  "  Heirs  of  the  body  ** 
is  a  good  description:  Harris  v.  Bames,  ^Burr.  2157; 
1  Black.  643.  **  Heir'*  is  a  good  description;  Selb^s  CasCf 
The  descripti(m  of  next  of  kin  is  a  definite  as  that  of  heir  at 
:)aw»  A  remainder  to  the  next  pf  kin  after  the  death. pf^^ 
would  be  a  good  contingent  remainder.  In  SAep.  Touch.  USS, 
there  afid  many  cases  of  this  kind  both  as  to  real  and  persooal 
property^  Jn  Fearne's  ConL  Rem^  6,  one  species  of  contin- 
jgent  remaipders  is  described  to  be,  where  the  person,  to  whoni 
jt  is  limited,  is  not  ascertained. 

It  is  impossible  to  contend,  that  the  will  is  an  execution  of 
the  power.  It  is  merely  ^n  attempt  to  revoke  the  deed,  hq 
power  of  revocation  being  reserved^  There  is  not  the  least 
reference  to  the  power  given  by  the  deed :  but  gross  specific 
sums  are  given  to  these  Defendants.  No  notice  is  taken  of 
the  deed  executed  on}y  six  weeks  before;  and  the  power  wan 
only  to  dispose  of  |he  interest  for  life.  No  inference  caq 
jurise,  that  he  intended  to  execute  it.  This  Court  will  nod 
supply  the  non-execution  of  a  power  even  in  those  cases,  ii| 
9vhich  a  defective  e^^ecutioii  wpujd  be  aicled, 
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Ai  to  the  claim  of  the  Defendants  as  creditorsj  ^t  v 
panuBoiint  the  will ;  and  if  it  b  insisted  on,  ihey  mua^  give 
tip  their  legacies ;  and  there  must  be  a  trial  at  law  to  aacer^ 
tain  what  is  due  to  them,  taking  into  consideration  what  they 
hare  received. 


17W, 


Griffin 
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Mr.  Piggoii,  Mr.  Johnson,  and  Mr.  W.  Agar,  for  the 

Defendants. 

It  was  necessarily  uncertain,  who  would  be  the  next  of  kin 

of  Fielder  at  the  time  of  hb  death.    The  parties  foresaw,  that 

the  ^  next  of  kin  at  that  time  might  be  either  a  male  or  a 

fiemale ;  and  they  provide  for  that.    There  is  no  donation  to 

these  two  halfnsisters.    They  are  not  even  mentioned  in  the 

deed.    It  is  said,  if  after  the  execution  of  this  deed  the  owner 

of  the  property  chose  to  spend  a  little  more  than  the  income 

of  it,  an  application  might  have  been  made  to  this  Court  to 

preserve  the  fund  and  prevent  him  firom  having  more  than  the 

interest.  Who  could  have  made  that  application?    His  next 

of  kin.    At  what  time  t    Between  the  execution  of  the  deed 

and  his  death ;  though  the  deed  speaks  of  next  of  kin,  who 

ahaU  be  living  at  the  time  of  his  decease.  Would  the  Court 

have  tcderated  an  application  to  prevent  a  man  from  disposing 

of  his  own  property,  because  he  had  executed  such  a  contract 

as  was  never  before  exhibited  in  a  Court  ?  Is  the  consideratioii 

merit  of  any  kind  ?  Is  it  marriage,  the  advancement  of  a  child, 

any  other  meritorious  object  ?    It  is  a  contract  for  none  of 

those  considerations,  neither  of  the  primary  order,  nor  of  the 

secondary  kind ;  as  Lord  Hardwfcke  calls  the  advancement  of 

diildren,  &c.     If  the  Plaintiffs  had  married  upon  the  faith  of 

this  deed,  the  question  might  have  been  different.    It  amount^ 

to  nothing  more  than  a  contract  to  die  intestate,  a  contract 

npon  no  consideration.     AU  the  cases  therefore  of  marriage 

pettlements  and  wills  have  no  relation  to  this.     If  a  testatO|r 

identifies  the  object  of  bis  bounty,  it  is  indifferent,  how  he 

describes  him.    It  is  impossible  to  sustain  this  deed  in  the 

extent  contended ;  that  from  the  time  of  the  execution  it  is  iq 

operate  as  a  will,  and  to  deprive  the  owner  of  the  testamentary 

power  over  his  property  for  the  remainder  of  his  }ife.     He 

Was  at  perfect  liberty  to  exercise  all  the  rights  of  property. 

By  such  9  deed  he  had  abridged  himself  of  none  of  them^ 

Suppose, 
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179B.         Suppose,  he  did  not  choose  his  property  to  continue  personal 
estate :  could  he  not  have  called  on  the  trustees  to  pay  him 
the  money,  in  order  to  lay  it  out  in  land  ?     Could  they  have 
Nai4Son«      refused?    If  he  had  continued  in  trade,  and  had  become  tf 

bankrupt,  this  deed  could  not  have  stood  even  against  cre^ 
ditors  by  debts  contracted  subsequent  to  the  date  of  the  deed. 
That  is  the  criterion  by  which  it  must  be  tried.    To  whom 
would  the  property  have  belonged?    The  object  was,   that 
the  trustees  should  take  upon  themselves  the  whole  manage- 
ment of  his  affairs.     His  creditors  would  be  defrauded,  and 
he  might  be  starved,  if  the  next  of  kin  would  take  as  pur^ 
chasers.    Suppose,  he  had  married,  and  had  children  after 
the  execution  of  this  deed. 
[  353  ]       '    But  upon  the  circumstances  of  this  case  it  is  not  necessary 
lo  consider  the  construction  of  the  instrument;  for  if  the  will 
cannot  be  considered  an  execution  of  the  power,  the  evidence 
shews,  the  Plaintiff's  Stephen  Crriffin  and  wife  have  prevented 
the  execution  of  it,  and  now  endeavour  to  avail  themselves 
of  the  non-execution ;  which  brings  it  within  that  numerous 
elass  of  cases,  where  a  person  sees  another  attempting  to 
dispose  of  property,  without  informing  him,  that  he  has  no 
power  to  do  so ;  Berrisford  v.  Milward,  2  Atk.  40  (79);  Reeeh 
V.  Kennegal,   1  Ves,  123;    I  Wib.  227 ;  Amb.  67 ;  and  other 
cases,  where  a  testator  has  been  prevented  by  fraud  from 
complying  with  the  provisions  of  the  statute  of  Frauds  (80). 
I  admit,  it  is  not  by  the  evidence  brought  home  to  John 
Griffin  and  his  wife.     The  claims  of  these  Defendants  in  re- 
spect of  their  services  are  most  meritorious;  and  the  intention 
of  the  testator  in  their  favor  is  clear.    This  deed,  of  this 
extraordinary  nature,  passing  all  future  property  as  well  as 
all  he  then  possessed,  was  obtained  from  this  man,  in  such  a 
state  of  incapacity  as  not  to  be  equal  to  the  management  of 
his  own  business,  at  the  house  of  Griffin  in  the  country.  Under 
ifaese  circumstances  the  Court  will  not  interfere  in  favor  of 
these  Plaintiffs  claiming  under  this  voluntary  deed  without 

any 

(79)  See  M|r.  Co^'s  note  upon  v,  Oreet^ough^  aqte.  Vol.  JII,  \^% 
Mocaita  v.  Murgatrcy/d^  I  P.  S^ee  more  cases  of  the  same 
Wil^»  ^94.  sort  collected  in  the  note,  ant^ 

(80)  2p  Car.  II.  c.  3.   Barrow  III,  38,  39. 
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any  aort  of  merii ;  but  will  leave  them  lo  their  remedy  at 
JaWk  ,  la  no  instance  has  this  Court  executed  ^a  Yoluiltary 
settlement. 

As  to  the  will  considered  as  ah  execution  of  the  power, 
an  instrument  the  most  informal  has  .been  construed,  an  exe- 
cution of  that  power^  by  which  alone  it  could  take  effect^  if 
there  was  no  other  property,  upon  which  that  instrument 
could  operate  (81). 
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Master  of  the  Rolls^ 

No  doubt,  the  will  might  be  an  execution  of  the  power,  if 
it  was  any  thing  like  an  execution  bf  it. 

Suppose,  this  deed  had  settled  real  estate,  to  the  use  of 
Fielder  himself  for  life ; .  remainder  to  such  persons  as  he 
should  appoint ;  remainder  to  his  own  right  heirs :  would  the 
heir  have  taken  by  descent  or  purchase  ? 


There  is  a  dear  difference.    So  much  6f  the  reversion  is 

not  disposed  of.     It  would  be  constinied  no  disposition  as  to 

that.     *  Therefore  the  heir  takes  by  descent.     It  depends 

upon  feodal  reasons.     But  suppose  it  was  to  such  persoh  a& 

should  be  his  heir  at  his  death:  that  would  turn  him  into 

a  purehaser.     Is  that  rule  as  to  real  estate  to  be  applied  to 

the  ease  of  personal  estate  ?    As  to  that  there  are  no  persons, 

who  in  contemplation  of  law  take  by  descent  from  the  ancestor. 

*As  to  real  estate  the  law  leans  in  favor  of  the  descendant. 

There  is  no  such  favor  for  the  next  of  kin*    They  do  not 

take  by.  descent,  or  by  any  partiality  of  the  law^  but  merely 

by  virtue  of  repeated  statutes ;  and  not  till  modem  times  have 

they  be^n  understood  to  sttod  cle  jure  in  the  place  of  their 

ancestor.  . 

The  deed  was  executed  with  the  privity  of  Nanson.    The 

evidence  does  not  affect  John  Griffin ;    and  as    to  Stephen 

Gft^n,  it  does  not  appear,  what  induced  to  the .  conversation 

which  would  give  it  a  very  different  turn. 
It  is  true  this  deed  is  voluntary  so  far  that  it  does  not  affect 

creditors.     But  vkrhat  is  meant  by  saying,  this  Court  will  not 

interfere 

(81)  See  Standen  v.  Sianden^    Vol.  II,  500,  and  the  note,  504; 
«nd  Langham   v.  Ncnny,    ante.    III,  407. 
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interfere  in  fimnr  of  the  Plaintiffs.    If  a  volontary  conveyatiee 
is  defective  at  law,  the  Court  will  not  supply  diat  defect 
against  the  repres^itatives ;  for  it  is  only  an  agreementy  and 
is  nothing  in  a  Court  of  Equity  without  consideration :  but  if 
h  is  under  seal,  it  is  good  to  maintain  an  action,  after  creditors 
are  paid.    This  bill  does  not  pray  any  thing  in  aid  of  the 
deed,  but  a  conveyance  of  the  trust  property  possessed  by 
Nanson  in  his  character  of  trustee.     Nothing  is  prayed  against 
him  as  executor.    When  a  trustee  under  a  voluntary  deed  has 
got  the  fund  into  his  own  hands,  the  Court  will  make  him 
account  with  the  Cestny  que  trust.    It  is  objected,  that  Fielder 
himself  might  have  called  upon  the  trustees  for  the  property. 
He  never  did  any  act  to  controvert  this  deed.    He  never 
revoked  it,  if  he  could  have  done  so.    The  fbnd  is  in  Nansan'9 
possession  either  for  volunteers  or  for  the  persons  chiming 
under  the  deed.     The  cases  cited  from  Vernon  prove,   that 
a  voluntary  deed,  which  is  void  against  creditors  and   pur- 
chasers, cannot,  if  there  is  no  power  of  revocation,  be  de- 
stroyed by  will.    The  words  of  this  deed  are  in  direct  oppo- 
tttion  to  *' executors  and  administrators."    Under  those  words 
I  admit,  but  under  those  only,  the  property  would  have  gone 
back  to  him  by  act  of  law.    There  can  be  no  doubt  of  the 
intention  of  diese  parties.    According  to  the  common  practice 
next  of  kin  are  put  in  on  purpose  to  prevent  it  from  *  gmng 
to  executors  and  administrators ;  as  upon  a  marriage  tetde' 
ment  upon  the  wife  for  Ufe,  thep  upon  the  children,  in  default 
of  children,  according  to  her  appointment,  and  in  default  of 
appointment  to  her  next  of  kin  at  the  time  of  her  death : 
that  would  be  vnthout  a  doubt  a  good  limitation.    la  there 
any  sensible  solid  difference  between  these  words  in  a  volun- 
tary deed  and  in  a  deed  upon  valuable  consideration?    There 
is  no  rule,  that  makes  it  necessary  to  fix  the  Cestuy  qtte  trutt 
at  the  date  of  the  deed.     It  may  depend  upon  a  contingency 
that  must  be  ascertained  at  the  death  of  the  grantor*     In  a 
devise  to  the  next  of  kin  or  relations  of  the  devisor  these 
words  are  a  description  of  the  persons,  who  shall  be  so  at  the 
time  of  his  death.    They  are  a  fixed  object  when  the  will 
speaks.    There  is  no  reason,  why  in  a  grant  they  should  be 
fixed  before  the  death  of  the  grantor.     It  is  objected,  that 
Fielder  might  have  married  after  the  execution  of  this  deed. 

If 
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tf  be  luid^  his  wife  would  have  taken  nothing  i  tiecatlfte  by 
die  execution  of  that  instrument  he  had  deprived  himself  of 
all  dominion  over  his  property.  Her  case  would  not  be  harder 
than  if  she  had  married  a  man  seised  of  an  equitable  estate 
only*  Suppose,  instead  of  this  deed  Fielder  had  given  the 
Plaintiffs  a  voluntary  bond  or  a  covenant,  that  would  have 
covered  all  his  assets:  no  doubt  such  an  instrument  under 
seal,  carrying  its  consideration  with  it,  though  in  this  Court  it 
would  have  been  postponed  to  creditors,  would  have  been 
good  against  the  widow  or  next  of  kin.  This  does  not  re- 
semble Mr.  PuUenet/'s  Case.  That  was  a  bill  by  persons,  who 
would  have  been  the  next  of  kin  of  Mr.  Newport  the  lunatic, 
if  he  had  been  that  day  dead.  They  had  no  more  right  than 
an  heir  during  the  life  of  his  ancestor :  a  mere  hope  of  suc- 
cession; which  as  to  real  e^te  maybe  barred ;  but  is  no  right 
whatsoever  as  to  piersonal  estate.  These  Plaintiffs  have  as 
much  interest  as  if  they  were  named.  Upon  the  authorities 
the  most  material  difference  arises  from  thcf  circumstance,  that 
the  trustee  has  got  the  property  and  there  is  no  necessity  t# 
have  recourse  to  the  grantor  or  his  representatives  for  any 
thing.  I  admit,  if  the  instrument  was  defective,  so  that  no 
action  would  lie,  this  Court  would  not  enforce  it.  In  Caiman 
V.  Sarrell,  4f  Bro^  C.  C  12,  {ante,  Vol.  I,  50)  the  principle 
as  to  voluntary  deeds  is  laid  down  by  Lord  Thurlow. 


9SS 


1708. 


Griffik 

ew 

NANSOIf. 


At  the  close  of  the  argument  the  Master  of  t/ie  Rolls  saict^ 
he  was  not  sure,  that  there  had  been  any  such  case  in  specie; 
nor,  *that,  i(  Fielder  had  married,  his  wife  would  not  have 
eome  in  under  the  description  upon  such  a  deed  as  tliis(82). 


[  •356] 


Master  of  the  Rolls. 
•   I  do  not  feel  myself  in  a  situation  to  decide  this  cause,  as  it 
18  brought  forward.     Upon  the  footing,  upon  which  this  bill 
tats,  it  is  hnpossible  I  can  make  the  decree  prayed.     The  bill 
makcfs  these  legatees  parties;  and  prays^  that  their  legacies 
teay  be  set  aside.     My  inclination  is  much  against  the  Plain- 
tiflb.    With  regard  to  one  of  them,  Stephen  Griffin,  it  is  im- 
possible, 
(89)  See  Watt  v.  Watt,  ante.  Vol.  Ill,  244.     Bailey  v.  Wiighi, 
M,  Vol.  XVIII,  49. 
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pbssiblei  be  shdiild  raeoe^  Upon  the  evidence  lieireuld 
be  answerable  in  respect  of  his  part  of  the  property  imdef 
the  trust  deed.  «... 

I  have  looked  into  the  case  of  Lord  Both  and  Lord 
Mouniague,  S  Ch*  Ca.  5,  upon  the  will  of  the  Duke  oi  Albe-^ 
marie  \  in  which  the  Lord  Keeper  was  assisted  by  the  Judges.. 
That  case  is  in  some  respects  very  like  this.  The  deed^  that 
was  impeached  in  that  case  upon  equitable  grounds^  heA  been 
established  at  law«  It  was  ultimately  determined,  that  k  was 
a, voluntary  deed  under  such  circumstances,  that  equity  would 
not  interpose  against  it.  There  was  no  idea  that  equity  would 
interfere  in  favor  of  it.  Great  stress  was  laid  there  upon  the 
circumstance,  that  the  testator  had  forgot  that  deed. 
.  Apply  that  to  this  case.  A  man  by  the  advice  of  a  yolun«' 
tary  trustee,  made  by  himself,  makes  an  alteration  in  his  wiDf 
being  advised,  that  instead. of  executing  his  power  by  giving 
these  persons  the  interest  of  bis  property  daring  their  lives, 
he  should  change  that  design,  and  give  them  gross  legacies ; 
and  he  does  this  with  the  knowledge  of  one  of  the  persons 
claiming  now  as  next  of  kin.  In  such  a  ease  I  should  pause 
yery  much,  before  I  should  set  aside  the  legacies. 
^  I  wish,  these  parties  would  do  what  is  the  justice  of  the 
s!lu»e}  that  is,  establish  their  legades.  There  is  considerable 
doubt  with  me,  whether  at  all  eVetvts  they  should  not  have 
the  benefit  of  the  personal  estate  during  their  lives;  and 
whether  I  should  not  sequester  the  personal  estate,  till  their* 
legacies  shall  be  paid. 

Therefore  let  this  cause  stand  over,  with  liberty  for  any  of 
the  parties  claiming  under  the  will  to  institute  a  suit  against 
the  executors ;  *and  let  the  executors  set  forth  exactly  what 
the  personal  estate  consisted  of  at  the  execution  of  the  deed, 
under  what  circumstances  it  was  at  his  death,  and  how  much 
was  got  in.  If  there  were  any  choses  in  action  at  the  time 
of  his  death,  they  cannot  be  included  in  that  deed. 

I  wish,  before  it  comes  on  again,  that  case  of  Lord  Bath 
and  Lord  Mountague  should  be  very  much  examined. 

If  the  Defendants  can  make  such  a  case  against  JbAii  Gr\ffin 
as  they  have  against  Stephen  Griffin^  it  will  be  perfectly  clear 
As  it  now  stands  the  claim  made  to  take   the  whole,   givin 
these  legatees  nothing,  is  really  monstrous.    It  is  cheating 

in 
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inan  by  means  of  making  hkn  execute  a  voluntary  deed/  If        17M*' 
they  can  prove,  that  John  Gtjffin   knew  this,  that  will  be       g^^^^^ 
enough  for  me. 


V. 

Nan  SON. 


The  Master  of  tlie  Rolls  in  the  course  of  what  he  said 
proposed  a  compromise ;  and  the  suit  was  soon  afterwards 
compromised :  the  Plaintiffs  paying  the  legacies ;  and  giving 
to  each  of  the  legatees  the  sum  of  50/.  in  respect  of  costs 
and  interest. 


LORD  DILLON  v.  ALVARES.  ^'W- 

iHc.lAth. 
nPHE  bill  stated,  that  in  1768,  the  Plaintiff  being  under  the    Plea  of  a 

age  of  twenty-thfee  borrowed  from  the  Defendant  the  »nit  depending 
sum  of  .3200/.  upon  securing  to  him  a  rent-charge  of  lOOQt  >«  *!>«  Coart  of 
per  annum  during  the  Plaintiff's  life,  payable  out  of  an  estate       V^^I  *°i, 

in  Ireldnd.  to  which  the  Plaintiff  was  entitled  in  remainder  ^.««^. 

same  matter 

afler  his  fathers  death:  the  payment  to  commence  upon  the  orer-nded. 
death  of  his  father  or  his  of  uncle  George ^  Earl  of  Litc^eld, 
which  should  first  happen.  The  Plaintiff  accordingly  granted 
such  annuity  by  deed,  dated  the  nth'ot February,  1766;  and 
he  also  gave  a  bond  in  the  penalty  of  10,000/.  and  warrant  to 
confess  judgment. 

The  Plaintiff  afterwards  borrowed  600/.  more  from  the 
Defendant;  for  which  he  executed  a  bond  and  warrant,  dated 
the  1st  ^o{ August,  1768,  securing  to  the  Defendant  an  annuity      [  *358  ] 
of  100/.  during  the  Plaintiff's  life,  to  commence  from  the  date 
of  the  bond. 

In  1772  the  latter  annuity  being  in  arrear,  and  the  Defendant 
pressing,  that  security  was  changed  into  a  grant  of  a  rent- 
charge  of  8201^  per  annum  during  the  Plaintiff's  life,  payable 
out  of.  the  said  estate  in  Ireland,  to  commence  upon  the  death 
of  the  Plaintiff's  said  father  or  uilcle,  which  should  firftt  happen. 
The  deed  granting  that  rent-charge  and  a  bond  in  the  penalty 
of  4000/.  were  executed  upon  the  25th  o(  January,  1772,  in 
consideration  of  the  said  sum  of  600/.;  the  exchange,  valued 
at  lOOL  an.  arreatof  186/.  Is,  8d,  upon  the  former  annuity, 
and  the^^um  of  113/.  18 s.  4fd.  in  cash.  ^ 

Vol.  IV.  B  B 
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Four  mondis  after  th^t  transaction^  in  1772,  George,  Eail 
otUichfieldf  died;  leaving  his  estate  to  his. uncle,  the  late 
Lord  Litchfield  and  his  issue  in  strict  settlement ;  remainder 
to  the  Plaintiff  and  his  issue  in  strict  settlement*  Upon  the 
death  of  the  late  Lord  Litchfield  in  1776  the  Plaintiff  became 
seised  of  that  estate ;  and  upon  that  occasion  a  meeting  was 
called  of  his  creditors ;  and  his  affairs  were  settled  by  their 
giving  up  the  securities,  they  had,  and  accepting  the  money 
fiiirly  advanced,  with  interest  at  the  rate  of  51,  per  cent.  The 
Defendant  refused  to  do  so ;  notwithstanding  such  offer  was 
repeatedly  made.  The  Plaintiff's  father  died  in  1787.  The 
Defendant  commenced  proceedings  against  the  Plaintiffs  in 
the  Courts  in  Ireland  upon  the  securities  in  his  possession ; 
and  threatens  to  commence  proceedings  against  him  in  this 
kingdom. 

The  1)111  prayed,  that  the  several  deeds  of  annuity  and  bonds 
executed  by  the  Plaintiff  might  be  delivered  up  to  be  cancelled 
upon  discharging  what  might  appear  to  be  &irly  due  to  the 
Defendant;  that  an  account  might  be  taken:  and  that  the 
Defendant  might  be  restrained  by  injunction  from  proceeding 
at  law. 


[  ♦359] 


The  Defendant  pleaded,  that  before  the  bill  was  exhibited, 
viz.  in  or  before  Easter  Term,  1796,  the  Plaintiff  did  exhibit 
his  bin  in  the  Court  of  Chancery  in  Ireland^  that  the  said  biD 
was  for  the  same  matter,  and  to  the  same  effect,  and  for  the 
same  relief  and  purpose,  *  as  the  present  bill ;  and  the  De- 
fendant put  in  an  answer ;  and  the  Plaintiff  replied  thereto ; 
and  the  said  suit  is  depending  in  the  Court  of  Chancery  in 
Ireland^  and  undetermined.  Therefore  the  Defendant  jdeaded 
the  same  in  bar. 


Attorney  General^  in  support  of  the  Plea, 
Said,  it  ought  to  have  been  referred  to  the  Master  to  look 
into  both  suits;  and  by  this  mode  the  Defendant  may  be 
harassed  in  every  country. 


Solicitor  General  and  Mr.  Mangfield,  for  the  Pfadntiff; 
.  Cited  Foster  y,  Vassall,  S  Atk.  587 ;  and  observed^  it 
impossible,  that  the  ii^unction  in  Ireland  cooU  hivr%  BX£f 
effect  in  this  country* 
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Lfn'd  Chancellor.  1796. 

Can  I  send  it  to  the  Master  to  look  into  a  bill  in  Ireland?  •v^^'^'^ 

T»n_  1.  •  DlLLOK 

Where  a  man  has  an  estate  in  England  and  another  in  ^^ 

Ireland,  the  suit  must  go  on  in  both  countries*  Alvares. 


The  Plea  was  over-ruled. 


STEPHEN  V.  Cist.  ^'^^• 

Dec.  VJih. 
ynpHE  bill  was  filed  for  an  injunction  to  stay  proceedings    Upon  an  in- 
-*•    at  law.     A  motion  had  been  made  on  the  part  of  the  janction  bill  to 
Plaintiffs,  that  service  of  the  Subpoena  upon  the  Defendant's  f^^  proccod- 
attomey  at  law  may  be  good  service.  th    T)  f    H  '  t 

The  affidavit,  upon  which  this  motion  was  grounded,  stated,  jj^jj,^  iibroad 
that  the  Defendants  resided  at  Leghorn;  and  that  in  Michael-  ^  motion  that 
ma«  Term  they  caused  separate  actions  to  be  brought  in  the  service  of  tub' 
Court  of  King's  Bench  against  each  of  the  Plaintiffs,  as  under-  pcena  apon  the 
writers  upon  the  policy  in  the  pleadings  mentioned ;  that  the  ^^^orney  may 
deponent  made  application  to  Messrs*  Weston,  who  commenced    f  ^^      *®'^ 

vicfi    Pfifliiirsii 

t}ie  said  actions  for  the  Defendants,  as  their  attorneys  at  law,         'fc^    **    f 
and  requested  them  to  accept  subpoenas  for  the  Defendants  mefit^ 
to  the  biU :  but  they  refused  to  do  so. 

The  Register  having  objected  to  draw  up  the  order  for 
want  of  an  affidavit  of  the  merits  to  support  the  injunction  to 
stay  proceedings  at  law,  the  motion  was  repeated* 

Mr.  Thomson,  in  support  of  the  motion  insisted  that  the        r  260  1 
practice  of  this  Courts  in  conformity  to  that  of  the  Court  of 
^Exchequer,   does  not  require  the  affidavit  of  the  merits  till 
^he  motion  for  the  injunction;   and  he  relied  on  Burke  v« 
Vickars,  3  Bro.  C.  C.  24. 

Lord  Chancellor  granted  the  motion:  but  the  Register 
atill  making  a  difficulty,  the  order  was  withheld ;  and  it  was 
iM>t  obtained,  till  the  motion  was  repeated  before  the  Master 
t}f  the  Rolls  upon  an  affidavit  of  merits  (83). 

(83)  Fuliarton  v.  Lady  Wallace ,  A  similar  motion  was  made 
in  Chancery,  29th  of  January,  In  this  cause,  and  itood  over  se^ 
1799.  veral  times* 

BBS  Mr.  Camp- 
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Mr.  Campbell,  in  support  of 
the  motion  said,  he  understood 
the  practice  of  this  Court  agreed 
vith  that  of  the  Court  of  Exche- 
quer; and  was  settled  by  Lord 
Thurlow  upon  consideration  in 
Burke  V.  Vickars, 

Lord  Chancellor. 

I  understand,  that  case  is  to- 
tally denied,  and  the  practice  is 
always  against  it.  Mr,  Dickens 
says,  it  is  contrary  to  the  tenor 
of  the  opders  in  Lord  Tkurlow*s 
time* 

Looking  to  the  consequences, 
it  appears  to  me,  that  the  reason 
of  the  thing  and  the  convenience 
go  much  against  such  a  practice. 
According  to  that  practice,  the 
motion  being  of  course,  the  in- 
junction is  obtained  by  surprise. 
In  fact,  I  understand  the  Master 
of  the  Rolls  never  made  st^ch  an 
order,  but  always  called  for  an 


affidavit  of  merits.  In  another 
cause  (Stephen  v.  Cini)  I  bad 
made  the  order :  it  was  itopped 
in  the  Register's  Office ;  and  they 
afterwards  made  the  motfon  be- 
fore the  Master  of  the  Rolls  with 
an  affidavit  of  merits. 

As  that  case  before  Lord  T^tcr- 
low  stands  in  the  book,  I  wish  it 
to  be  mentioned,  when  iht  Mas^ 
ter  of  the  Rolls  happens  to  be 
here. 


The  motion  was  net  repeated  ; 
the  object  being  obtained  in  an- 
other manner.  See  post,  French 
V.  Roe,  VoL  XIII,  b9^.  Ander- 
son V.  Darcy,  White  v.  Klevers, 
XVIII,  447, 471.  Kenworth^Y. 
Accunor,  3  Madd.  560 ;  in  which 
case  It  was  held,  that  an  affidavit 
by  the  Plaintiff's  solicitor  is  not 
sufficient,  unless  he  has  personal 
knowledge  of  the  nerita. 


179ef. 
Dee.  I9th. 


SIMMS  r.  NAYLOR. 


Stock  ordered  T^Y  the  decree  made  in  this  cause  the  20th  oiJtdy,  1798/ 


it  was  ordered^  that  6500/.  3  per  cent.  Consolidated 
Bank  Annuities  and  other  stock  standing  in  the  name  of  the 
Defendant  Samuel  Naylor  be  transferred  to  the  Aceow^tant-: 
General  in  trust  in  the  cause  upon  the  trusts  declared  by 
the  decree. 

The  Defendant  Samuel  Naylor  was  of  unsound  mind,  and 

mind,  though   ^^^  put  in  his  answer  by  guardian :   but  no  Commission  of 

no  commission  Lunacy  had  been  taken  out.  .  > 

had  issued; 

and  having  actually  refused  to  transfer :  the  refusal  proceeding  from  mere 

weakness  of  mind. 


to   be  trans- 
ferred under 
the  statute 
30  Geo.  III. 
e.  90;    the 
trustee  being 
of  unsound 
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A  petition  was  presented   by  the  Plaintiffs  under  the  late 
Act  of  Parliament,  36  Geo.  Ill,  c  90.  ( 84 ),    stating,    that 
Samuel  Naylor  ♦  being  unable  to   attend  at   the  Bank,  hi 
order  to.  transfer  the  stock,   several  applicafions  were  made 
to  his   son,    the   Defendant  Thomas  Naylor,    to  procure  a 
power -of  attorney  to  be  executed  hy  Samuel  Naylor  to  trans- 
fer the  stock  pursuant  to  the  decree :   but  Thoma>s  Naylor 
refused  to  procure  such  power,  or  to  sufier  the  petitioners 
or  any  person  on  their  behalf  to  have  access  to  his  father; 
*    The  petition  prayed,  that  the  said  fitock  may  be  ordered  to 
be  transferred  into  the  name  of  the  Accountant-General  in 
trust  in  the  eaiise  according  to  the  directions  of  the  decree 
by  tiie  Secretary  or  Deputy  Secretary  for  the  time  being  of 
die  Governor  and  Company  of  the  'R^xik  oi  England ;  or  that 
the  petitioners  may  be  at  liberty  to  apply  for  a  Commission 
of  Lunacy. 

/  The  petition  came  on  before  the  Master  of  the  Rolls ,  sit- 
ting for  the  Lord  Chancellor;  who  thought,  that  as  there 
had  be^n  no  direct  refusal  by  Samuel  Naylor  to  execute  the 
power  of  attorney,  it  was  proper  that  the  parties  should  be 
permitted  to  see  him,  and  that  there  should  be  a  refusal. 

In  consequence  of  that  the  Solicitor  for  the  Plaintiffs  was 
admitted  to  Samuel  Naylor ;  and  agked  him  to  attend  at  the 
Bank,  or  to  execute  a  pow^r  of  attorney.  He  answered 
•^'  No :  no :  no :  **  the^e  words  appearing  to  proceed  from 
XQere  weakness  of  mind* 


1709. 


SiMMS 
V, 

Naylor- 
[  ♦561  ] 


The  Solicitor  General,  for  the  petition  said,   it  was  cout 
ceived,  that  the  necessity  of  taking  out  a  Commission  of  Lut 
^   nacy  inight  be  avoided  by  making  the  order  under  the  Act 
tis  in  the  case  of  a  person  refusing  to  transfer. 

« 

'   .   Lord  C^^NCELLOii  made  the  order ;  observing,  that  it  was 

clearly  within  the  words  of  the  Act;  and  he  thought,  the  act 

^3iad  provided  for  the  case;  the  preamble  reciting  the  com- 

-mon  cases,  and  professing  to  provide  for  other  cases,  where 

■ 

"the  like  inconvenience  exists. 


(84)  See  an  abstract  of  that  Act,  and  the  note,  ante,  Vol.  Ill,  25; 
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1TO8. 
Rolls. 
Dec.  llrt.  LEE  r.  BROWN. 

Le^ga^y  ^t^**  J^ARTHA  PYLE  by  her  will,  dated  the  35th  ot  January, 
twenty-one,  1774,  gave  to  her  brdthcrs  WiUiam  and  Edward  Brown 

the  interest  the  sum  of  100/.,  upon  trust  to  place  the  same  out  at  interest 
for  mainte-  during  the  minority  of  her  great-nephew  John  hee,  and  to 
nance,  not  sa-  apply  the  interest  and  produce  thereof  for  and  towards  the 
*  ^  y  ^  *  maintenance  and  education  of  her  said  great-nephew ;  and, 
.  .  m*  .  when  he  should  attain  the  age  of  31,  then  to  pay  or  other- 
rity  for  the  in-  ^^  transfer  the  said  sum  of  100/.  to  him :  but  in  case  hd 
fant*8  beneBt;  should  die,  before  his  said  legacy  should  become  payable, 
nor  by  a  le-  she  gave  his  said  legacy  among  his  brothers  and  sisters 
gacy  larger,  equally;  and  she  appointed  her  brothers  WiUiam  and  Ed* 
but  of  a  differ-  ^^^  j^^^^^  executors, 
eut  nature,  re- 

the  will  of  the  After  the  death  of  the  testatrix,  which  happened  in  1774, 
executor  :  ^^^^  ^^  executors  proved  the  will ;  and  WiUiam  Brown  ex* 

there  being  no  pended  much  more  than  the  interest  of  John  Lee^%  legacy  by 
positive  re-  maintaining  and  educating  him  at  school.  In  1781,  WiUiam 
linqaishment ;  Brown  put  John  Lee  apprentice  to  a  druggist  at  Bristol f 
though  no  de-  giving  ^jth  him  a  fee  of  100  guineas. 

WiUiam  Brown  died  in  1783  without  issue;  having  by  his 
will,  dated  the  4th  of  March  in  that  year,  directing  his  just  ' 
debts  to  be  paid,  given  a  legacy  to  John  Lee  in  the  follow* 
ing  words : 

**  I  give  to  my  great-nephew  John  Lee  300/.,  which  I  di- 
**  rect  shall  be  paid  to  him  when  he  attains  the  age  of 
♦'33  years:" 

He  also  gave  legacies  to  the  brothers  and  sisters  of  John 
Lee;  and  he  appointed  his  brother  Edward  Brown  exe« 
cutor. 

John  Lee  in  1786  attained  the  age  of  31 ;  and  in  1787 
having  attained  the  age  of  33,  he  gave  a  power  of  attorney 

to Orchard,  reciting  the  legacy  of  300/.  under  the  will  of 

WiUiam  Brown,  and  empowering  Orchard  to  demand  and  re- 
ceive for  him  all  legacies  left  or  to  be  left  to  him  as  well  as 
other  monies  and  effects  due  to  him.  Under  that  power  of 
attorney  Orchard  applied  to  Edward  Brown,  as  executor  of 

"—  '^avment  of  the  legacy  of  300/. ;  which  Ed- 
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St» 


ward  Brawn  paid  to  him  on  the  9th  6(  March,  1787^  for  the 
use  of  John  Lee;  and  Orchard  gave  a  recdpt  of  that  date 
for  the  same.  Upon  that  occasion  no  notice  was  taken  of  the 
legacy  of  lOO/,  under  the  will  of  Martha  Pyle;  nor  was  any 
demand  of  that  legacy  made^  till  this  bill  was  filed  iir  1797  by 
John  Lee,  who  was  then  in  the  situation  of  a  stage-coachmani 
against  his  uncle  Edward  Broum;  praying  that  the  said  legacy 
of  100/.  might  be  paid  to  him  with  interest 

The  Defendant  by  his  answer  insisted^  that  the  legacy  of 
100/.  given  to  the  Plaintiff  by  the  will  of  Martha  Pyle  was 
satisfied.  The  answer  farther  stated^  that  during  the  appren- 
ticeship of  the  Plaintiff  William  Brown  paid  him  eighteen 
guineas,  besides  declaring,  that  he  would  afterwards  give  hiiA 
the  sum  of  2Q0L  to  set  him  up  in  business*  The  Defendant 
admitted  assets* 

There  was  evidence  of  declarations  by  WilUam  Brown,  that 
what  he  had  advanced  for  the  Plaintiff  was  advanced  as  the 
Icg&cy  due  to  him. 


17M. 


Leb 

V. 

BrowiI. 


Mr.  Short,  for  the  Plaintiff* 

With  respect  to  the  objection  from  the  apprentice-fee,  the 
legacy  of  100/.  to  the  Plaintiff  being  contingent  upon  his 
attaining  the  age  of  21,  the  Defendant  was  guilty  of  a  breach 
of  trust  by  such  an  application  of  it  The  legatee  was  then 
oidy  sixteen. 

As  to  the  legacy  of  SOOL,  wherever  a  legacy  has  been  held 
a  satisfaction,  there  has  been  either  evidence  or  a  strong  pre- 
sumption of  that  intention  (85).  In  this  case  the  presumption 
is  against  it.  The  promise  stated  in  the  answer  to  give  the 
Plaintiff  200L  to  set  him  up  in  business  totally  excludes  the 
Jdea  of  satisfaction.  There  is  nothing  in  the  will,  from  which 
an  intention  to  satisfy  can  be  presumed.     The  testator  was  a 

man 

(85)  See  Cliancey's  Cote,  1  P.  faction,  where  a  parent  has  given 

Wms.  408,  and  Mr.  Cox's  note,  a  legacy  to  a  child,  to  whom  he 

Ante,  Richardson  v.  Etphinstone,  is   indebted.     Tolson  v.  Collin$i 

VoLII,  463.    111,406,529.664.  post,   483.     See  in  the  notes, 

WaUaix  v.  Pomfret^  post,  XI,  ante,  Vol.  I,   112,  259,    other 

642.  The  Court  inclines  equally  cases  of   satisfaction  and   peiS 

•gainst  the  striot  rule  of  satis-  formance. 
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.1708.  man  of  property,  and  had  no  children  of  his  own ;  therefore 

^T^^  the  Plaintiff  was  the  natural  object  of  his  bounty.     The  debt 

I,.  was  due  by  the  testator  in  the  character  of  executor:   the 

JBrown •       legacy  was  given  by  him  in  his   own   character.     The   two 

[  ♦364  ]      legacies  are  payable  at  different  times;  the  ♦one  contingent^ 

the  other  absolute.     In  that  case  there  can  be  no  satisfaction : 

Crompton  v.  Sale,  2  P.  Will.  553.     He  directs  his  debts  to  be 

paid.     That  direction  has  in  many  cases  been  much  relied  on. 

Suppose,  the  Plaintiff  had  died  under  the  age  of  21.     In  that 

"event  the  legacy  of  100/.  is  given  over. 

Mr.  Graham  and  Mr.  King^  for  the  Defendant. 
t  Such  a  suit  as  this  is  not  to  be  countenanced.  The  Plaintiff 
being  an  orphan,  his  uncle  took  him  under  his  care/  placed 
him  at  school,  paid  for  his  education,  for  which  no  other  fund 
existed  than  the  interest  of  this  legacy  of  100/.,  and  main^ 
Gained  him  during  his  very  long  infancy,  and  put  him  out 
apprentice,  paying  upon  that  occasion  100  guineas.  I  do  not 
contend  upon  the  point  of  satisfaction :  but  upon  all  the  cir^ 
cumstances  and  after  acquiescence  for  ten  years  the  Court 
will  presume  any  thing  against  so  unwarrantable  a  claim. 
Dagley  v.  Tolferry,  1  Eq.  Ca.  Ab.  300,  also  reported,  but 
¥rith  less  accuracy  and  less  particularity  as  to  the  ground  of 
the  judgment,  in  1  P.  Wm8.  285(86),  comes  very  near  this. 
Lord  Cowper  was  so  much  against  the  claim  as  to  order  the 
deposit  to  be  divided.  In  Philips  v.  Paget,  2Atk.  81,  Lord 
Hardwicke  thinks  the  rule  (87),  as  it  is  laid  down  in  Pcipr^ 
Williams,  is  carried  too  far;  and  that  the  case  must  have  had 
other  circumstances.  The  Report  in  Equity  Cases  Abridged 
is  therefore  most  probably  correct.  The  single  circumstance, 
that  determined  Lord  Cowper  to  have  the  money  paid  ov6r 
again,  was,  that  the  father  had  told  the  son,  with  whom 
he  was  engaged  in  trade,  that  he  would  receive  and  account 
for  it. 

The  power  of  attorney  was  given  upon  the  Plaintiff's  in- 
solvency. He  did  not  then  choose  to  mention  this  legacy; 
but  now  brings  forward  this   claim  with  a  view  to  put   the 

money 
'.  (86)  See  also  Gilbert's  EquHy  ^Bro.  C.  G.  178;  ante.  Vol.  I, 
Rep.  103.  247,  and  the  note,  249. 

(87)  See  Davies   v.'  Austen,    •  * 
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money  in  his  own  pocket  to  the  prejudice  of  his  creditors.  -ITOB. 

'The  ground  of  the   defence  is  a  presumed  relinquishment.  T''^ 

Upon  the  circumstan^ces  the  Ull  ought  to  be  dismissed  with  9. 

costs*  -Bjhown. 

Reply. 
The  Plaintiff  was  unfortunate  in  losing  his  parents^  and 
the  uncle,  who  took  care  of  him.  The  power  of  attorney  is 
a  proof  of  his  distress  and  honesty.  It  also  proves  that  the 
Defendant  was  not  well  inclined  to  him.  There  is  no  sug- 
gestion^ ♦that  the  Plaintiff  at  that  time  knew  any  thing  of  [  ♦365] 
this  legacy,  and  relinquished  it.  It  appears,  from  the  moment 
of  his  attaining  the  age  of  21  he  was  in  distress,  lliat  ftlone 
fiofficiently  accounts  for  the  delay  in  fiHng  this  bill.    There  ^ 

18  no  such  bar  in  this  Court  as  nine  or  ten  years.  William 
Brown  by  his-  will  made  ample  provision  for  the  brothers 
and  sisters  of  the  Plaintiff;  and  the  Defendant  also  takes 
considerable  property  under  that  will. 

'  The  cases  cited  in  point  of  decision  are  in  the  Plaintiff's 
fevor;  proving,  that  payments  to  the  parent  are  never  tole? 
rated. 

Master  of  the  Rolls. 

Why  did  not  the  Defendant  take  a  release  for  the  one 
legacy  as  well  as  the  other,  or  come  to  some  settlement; 
especially,  when  he  saw  the  letter  of  attorney? 

The  question  is,  whether  the  Plaintiff,  after  he  came  of  age, 
did  any  act,  shewing,  that  he  was  satisfied.  It  depends  en- 
tirely upon  circumstances.  It  is  extremely  material  for  the 
Defendant  to  prove  some  sort  of  acquiescence.  They  must 
have  had  some  meeting  upon  it,  I  should  think;  and  I  am 
inclined  to  have  an  inquiry;  and  both  parties  to  be  examined 
upon  interrogatories.  This  is  not  the  case  of  a  parent.  The 
Court  is  very  tender  of  binding  children  by  payments  to  them, 
to  their  parents,  or  for  their  use,  during  their  minority.  It  is 
plain,  William  Broton  paid  more  than  the  legacy.  All  that 
would  not  do,  if  the  Plaintiff,  when  he  came  of  age,  did  not 
think  conscientiously,  that  his  uncle  hftd  discharged  the  legacy, 
and  did  not  mean  to  relinquish  it.  It  lies  upon  the  Defendant 
io  prove^  that  the  Plaintiff  did  mean*  to  accept  what  bad  been 
.'     ' .  done 
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1798*  done  as  payment  and  satisfaction.  It  is  extraordiharyy  and  in 
opposition  to  that  construction^  that  if  that  was  the  case,  the 
uncle  should  be  so  careless  as  not  to  get  the  Plaintiff  to  re- 
Brown.  lease  it,  when  the  other  legacy  was  paid.  I  think  the  bill 
ungracious :  but  I  must  judge  according  to  the  law,  whether 
the  Plaintiff  has  accepted  this  as  a  satisfaction  of  his  legacy. 


Lbs 


Master  of  the  Rolls* 

X)iec.]S/A.         I  am  afraid,  this  cause  is  not  ripe  for  judgment  without 

more  inquiry.  It  is  proved,  that  William  Brown  declared,  that 
what  he  had  advanced  was  advanced  by  him  as  the  legacy  of 
100/.  due  to  the  Plaintiff;  and  he  supposed  himself  competent 
to  apply  that  legacy  for  the  benefit  of  the  Plaintiff  during  his 

r  *S66  1  minority  instead  of  paying  it  to  him  at  the  *age  of  twenty-one; 
in  which  most  unquestionably  he  was  mistaken.  The  Plaintiff 
having  attained  the  age  of  twenty-one  had  a  right  then,  if  he 
thought  fit,  to  call  for  the  payment  of  that  legacy,  notwith- 
standing the  money  ignorantly  advanced  for  him  by  his  uncle. 
The  transaction,  that  took  place  with  respect  to  the  legacy  of 
200L  given  by  William  Brown  to  the  Plaintiff  cannot  be  ac- 
counted for,  except  upon  the  idea,  that  when  he  received  that 
legacy  by  hb  attorney,  he  had  entirely  relinquished  any  de- 
mand in  respect  of  the  legacy  of  100/.  upon  the  estate  either 
of  Martha  Pyle  or  William  Brown*  At  the  same  time  it  ift 
very  extraordinary,  that  the  Defendant,  when  he  paid  the  other 
legacy  should  not  take  any  notice  of  or  desire  a  discharge  for 
that  legacy  of  lOO/L  Ten  years  after  that  transaction  the  biU 
is  filed ;  insisting,  that  the  legacy  of  100/.  was  never  satisfied; 
and  it  is  admitted,  that  it  never  has  been  satisfied  except  by 
the  payments  made  by  William  Brown  during  the  minority  of 
the  Plaintiff,  and  the  legacy  of  200/.  paid  by  his  executor :  but 
it  is  insisted,  that  all  the  circumstances  and  the  length  of 
time,  that  has  elapsed,  are  sufficient  to  rebut  the  demand; 
proving,  that  the  Plaintiff  had  accepted  the  pajrments  made 
as  a  satisfaction. 

I  should  be  very  unwilling  in  a  case  Hke  this  to  hold,  thai 
any  payment  for  the  benefit  of  an  infant  during  his  minority 
was  a  discharge  of  a  legacy  to  him  at  the  age  of  twenty-one : 
but  if  he  thought  fit  wiA  his  eyes  open  and  fully  aware  of  his 

right 
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right  to  relinquish  it,  certainly  it  was  competent  to  him  to  let 
those  payments  operate  as  a  discbarge.  If  by^iny  evidence  it 
can  be  proved,  that  he  considered  them  as  a  satisfaction,  he 
shall  not  now  claim  the  legacy :  but  after  the  cases,  that  have 
been  decided,  I  must  be  extremely  cautious  in  holding  pay« 
ments  for  the  benefit  of  an  infant  to  be  a  satisfaction  of  a 
legacy  to  him  at  the  age  of  twenty-one.  , 

Dagley  v.  Tolferry  and  Philips  v.  Paget  prove  only,  that 
this  Court  is  extremely  tender  in  binding  infants  by  pajrments 
made  during  their  minority  (88);  and  the  case  of  payment  to 
the  father,  where  afler  fifteen  year?  the  executor  was  compelled 
to  pay  again  what  was  paid  to  the  father,  shews,  how  jealous 
the  Court  is  upon  that  poiqt.  This  case  differs  in  some  re^ 
spects.  The  *  unfortunate  circumstance  is,  that  the  sum  ia 
so  small,  that  an  inquiry  will  be  very  inconvenient :  but  if  a 
man  brings  a  bill  under  these  circumstances,  he  cannot  com* 
plain,  where  it  is  necessary,  that  all  the  circumstances  should 
be  known ;  and  I  do  not  know,  that  I  can  do  justice  without 
an  inquiry ;  for  the  whole  depends  upon  circumstances.  It 
may  or  may  not  have  been  accepted  by  the  Plaintiff.  The 
evidence  is  not  sufficient  to  shew,  that  it  was.  In  Philips  v, 
Paget  Lord  Hardwicke  was  60  struck  with  the  hardship,  that 
he  almost  drove  the  parties  into  something  of  a  compromise. 
I  must  take  care,  that  the  executor  is  not  injured ;  and  if  the 
Plaintiff  was  satisfied,  and  considered  himself  satisfied,  I  will 
not  let  him  now  raise  this  claim.  There  is  no  presumption  of 
satisfaction  in  any  other  way.  The  period  of  ten  years,  on 
which  so  much  reliance  is  placed,  does  not  afford  any  pre« 
tence  of  any  other  payment  It  is  plain,  the  Plaintiff  got  only 
the  legacy  of  200/.  and  the  sums  advanced  during  his  mmority 
by  the  mistake  of  his  other  uncle.  The  onus  hes  upon  the 
executor  to  prove,  that  the  Plaintiff  considered  himself  satis- 
fied ;  and  acquiesced  with  his  eyes  open,  knowing,  that  he 
might  have  demanded  this  legacy. 
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The  Counsel  for  the  Plaintiff  objecting  to  an  inquiry  on 
account  of  Ihe  expence,  the  Master  of  the  Rolls  said,  he 
would  give  judgment  in  a  few  days. 


(88)  See  Sarlaw  v.  (lmn$,  iVern.  2a&« 
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1796.  Master  of  the  Rolls. 

Dec.  2PM,  J  jjg^^  looked  into  these  cases.    I  observe  in  Cooper  v. 

jj^ajj  Thornton^  3  JBro.  C.  C.  96,    186,  in  which  my  decree  was 

*     t>.  affinned  by  Lord  ThurloWy  I  took  notice,  that  in  Dagley  v. 

ISROWN.  "Tolferry  the  Mcuter  of  the  Rolls  gave  no  interest:  but  he 
gave  costs ;  and  in  Philips  v.  Paget  Lord  Hardwicke  so  much 
discountenanced  the  bill,  that  he  in  some  degree  forced  the 
parties  into  a  compromise.  This  case  is  very  different  from 
Dagley  v.  Tolferry  in  this  circumstance ;  that  these  payments 
were  not  made  to  the  father  of  the  legatee ;  but  were  made 
absolutely  for  his  own  benefit.  Consequently  any  thing  affirm- 
ing it,  after  he  was  of  age,  would  be  sufficient.  There  is 
nothing  to  fix  him  here  but  his  own  consciousness,  that  it 

^  ought  to  be  affirmed.     This  is  a  very  ungracious  demand; 

and  it  will  be  with  great  reluctance  that  I  shall  give  the  Plain- 
tiff  any  thing :  but  I  think,  I  cannot  dismiss  his  bill.  I  do  not 
feel,  that  since  he  came  of  age  he  has  done  any  thing  to 

J  •  368  ]      •  affirm  this  (89).     If  I  am  to  give  judgm«it,  I  have  no  diffi- 

culty  in  giving  the  100/.  with  interest  from  the  time  of  filing 
the  bill :  but  I  will  give  no  costs  on  either  side. 
'  There  was  no  power  in  the  executors  of  Martha  Pyle  to 
apply  more  than  the  interest  of  this  legacy  for  the  mcunte- 
nance  of  the  legatee.  They  were  not  at  liberty  under  the 
trust  reposed  in  them  to  advance  any  part  of  the  capital ; 
though  it  would  have  been  ever  so  much  for  his  benefit.  In 
1786,  when  the  Plaintiff  attained  the  age  of  twenty-one,  if 
with  his  eyes  open,  upon  ftdl  consideration  of  all,  that  had 
been  done  for  him  during  his  minority,  he  had  by  any  act 
admitted,  that  the  advancement  had  been  for  his  benefit,  and 
he  was  willing  to  accept  it  as  a  satisfaction,  it  was  unquestion- 
ably competent  to  him  to  do  so :  but  the  fact  is,  that  coming 
of  age  after  the  death  of  his  uncle  he  never  made  any  de- 
mand: but  in  1787,  being  in  some  distress  I  suppose,  for 
some  reason,  whether  it  was  necessary  for  him  to  keep  out  of 
the  way,  so  that  be  could  not  personally  demand  it,  does  not 
9ppea^,  he  executed  a  letter  of  attorney  to  enable  anotjber 
person  to  receive  aU  legacies  and  other  monies^ue  to  himu 
Under  this  letter  of  attorney  that  person  received  the  legacy 
of  200L  bequeathed  to  the  Plaintiff  by  his  uncle,  and  no 

* 

.  more; 
(QO)  The  Matter  of  tltc  Rolls  here  proposed  a'oQmproniiac. 
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more ;  and  he  gave  a  receipt  for  that  sum  and  for  nothing;      .    1798. 
else ;  and  no  notice  was  taken  of  the  legacy  of  lOOi  due  under  ^p'^ 

the  will  of  MartJia  Pyle,     The  Plaintiff  has  now  rested  for  „. 

ten  years ;  and,  whether  from  the  increasuig  distress  of  his  Browi*. 
circumstances  or  for  what  other  reason  I  do  not  know,  he 
now  brings  forward  this  claim;  insisting,  that  this  legacy 
of  100/.  was  never  satisfied.  It  certainly  was  never  satis* 
fied  by  the  legacy  of  200/.  That  was  never  accepted  as  a 
satisfaction. 

The  question  then  is,  whether  this  Court  ought  to  declare 
the  Plaintiff  still  entitled  to  this  legacy  so  negleoted  to  be 
called  for  by  him,  when  he  ought  to  have  called  for  it.  Dag- 
ley  V.  Tolferry  was  much  relied  on  in  Cooper  v.  Thornton  \ 
which  went  off  upon  a  different  ground ;  Lord  Thurlow  being  ^ 

of  the  same  opinion  with  me,  that  under  the  will  the  payment 
to  the  father  was  good.     Upon  that  occasion  I  looked  much 
into  Dagley  v.  Tolferry^  which  was  determined  by  Sir  John 
Trevot\  whose  decree  was  upon  an  ♦  appeal  affirmed  by  Lord       L     ^^  J 
Cowper  upon  this  ground,   that  payments  to  infants  during    PaymenU  to 
their  minority  ought  to  be  discountenanced  by  this  Court ;  infants  dmriag 
that  an  executor  at  his  own  peril  makes  advances;  of  which  ™oority  to  bo 
the  infant  may  complain,  when  he  comes  of  age  (90).  iscoantenan©- 

.   It  certainly  was  not  competent  under  this  trust  to  the  exe- 
cutor,  nor  could  he,  if  he  had  applied,  have  obtained  per- 
mission frcnn  this  Court,  to  advance  any  part  of.  the  capital  of 
the  legacy  in  putting  the  child  out  in  the  world ;  for  if  it  had 
been  such  a  case,  that  the  Court  would  have  authorized  the 
act,  that  was  don^,  I  desire  to  be  understood,  that  it  would 
be  considered  as  properly  done ;  for  that  principle  has  been 
established  mice  Andrews  v.  Partington  (91)^  that  if  an  exe-    If  an  exe- 
cutor  does  without  application  what  the  Court  would  have  cutor  withoot 
approved,  he  shall  not  be  called  to  account,  and  forced  to  application  to 
undo  that,  merely  because  it  was  done  without  application.  ^^^  Court  doea 
The  unde,  who  died,  put  himself  so  far  in  loco  parentis^  that  ^      ♦         m 
the  infant  has  a  right  to  say,  he  does  uot  know  his  uncle  did  ^^^  aoDrov- 
Dot  mean  to  make  him  a  present  of  that  money.    The  question  ^j   ^  t^h^M 
is,  whether  he  meant  to  take  it  as  a  satisfaction,  to  affirm  the  stand, 
acts  of  the  uncle ;  and  I  am  of  opinion,  that  what  the  Plaintiff* 

has 
(90)  Ex  parte  M'Keij,  I  Ball  ^  Beat.  405.     See  Cory  v.  Gertckem, 
2  3tad(L  40.  (01)  3  Bro.  C.  C.  GO,  401. 
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1990.         has  done  is  not  complete  evidence  of  his  having  so  assentec 

^^J^  and  therefore,  though  I  am  dissatisfied  with  the  demand,  an 

„,  think,  that  if  motives  of  honour  and  conscience  had  weighc 

Brown.       with  the  Plantiff,  he  would  not  have  made  it,  I  cannot  ha 

it  satisfied. 

As  to  the  costs,  in  Dagley  v.  Tolferry  the  infant  lost  tl 
benefit  of  his  legacy :  in  this  case  he  gets  the  benefit  of  i 
Under  the  circumstances  I  cannot  give  interest  or  costs. 

Decree,  that  the  Defendant  shall  pay  the  Plaintiff  the  legac 
of  100/.  with  interest  from  the  time  of  filing  the  bill  at  the  ra 
of  Atper  cent,  but  I  give  no  costs  on  either  side. 


[8T0] 
Bolls. 

1798.  SPENCER  r.  BOYES.     . 

Dec.  11  M,2l5f. 
Copyhold  H^  indentures  of  lease  and  release  certain  premises  wei 

lands  mort-  conveyed  to r  Spencety  his  heirs  and  assigns,  by  wa 

gaged  in  fee    of  mortgage  by  Rachael  Boyes  and  Edward  Boyes,  her  son 

hj  lease  and    ^^d  the  said  indentures  contained  covenants  by  Rachael  an 

telease  as  free-  Edward  Boyes,  that  they  were  seised  in  fee,  and  had  a  rig! 

Imd :  'the  oas-  ^  .    /.  j  i?     r»   ^i 

...  to  convey  m  fee,  and  for  tartlier  assurance. 
tomary  heir  is      ^,      "^  .  .      ^  ,    , , 

bound  bv  a  co-  mortgaged  premises  were    m  fact   copyhold  estate 

venant  for  far*  ^bich  according  to  the  custom  of  the  manor  descended  to  th 
ther  assar-  youngest  son.  At  the  time  the  mortgage  took  place  Rachat 
ance :  but  Boyes  had  been  admitted  to  the  customary  estate :    and  Ec 

doriog  his  in-  umrd  Boyes  was  customary  heir  expectant  on  the  determina 
ftncy  the  ^^^  of  her  estate.     Edward  Boyes  died  in  the  Hfe  of  hi 

^  mother,  having  never  been  admitted,  or  had  any  estate  i] 
and  wonld  tta  possession.  He  left  two  sons,  Edward  and  Benjamin. 
no  farther  than  ^^^  bill  was  filed  by  the  executors  of  the  mortgagee  agains 
directing  the  Benjamin  Boyes,  the  customary  heir,  an  infant ;  praying,  tha 
acconnt,  aod  he  may  be  decreed  to*  surrender  the  estate  to  the  use  of  thi 
that  in  default  Plaintiffs ;  and  that  an  account  may  be  taken  of  what  is  dui 
or  payment  ^^  them  for  principal,  interest,  and  costs  \  and  that  in  defaul 
•       -  - ,  ,  of  payment  the  Defendant  may  be  foreclosed. 

J  >   1 1  Mr.  Graham  and  Mr.  Kins,  for  the  Plaintiffs, 

Bion,  and  hold  o' 

^ahd  eniov    till       P'^ssed  for  a  decree  for  a  surrender  and  a  foreclosure  a 

the  heir  should  ^nce* 

attain  twenty-one,  at  which  time  he  should  surrender ;  and  a  day  was 

given  to  shew  cause  against  the  decree. 
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Master  of  the  Rolls. 

I  am  clearly  of  opinion,  that  this  covenant  is  a  contract  for 
valuable  consideration  affecting  the  land,  and  will  affect  the 
heir:  but  can  I  direct  this  infant  heir  to  surrender,  while  he 
is  an  infant,  and  accompany  that  decree  for  a  surrender  with 
a  decree  for  foreclosure?  The  Plaintiffs  must  first  get  the 
estate  conveyed  to  them,  before  I  can  direct  any  account 
against  him.  He  is  not  a  mortgagor  yet.  They  will  find  it 
▼ery  difficult  to  foreclose  him,  till  he  comes  of  age.  They 
come  against  the  infant  heir,  first  to  get  the  legal  estate,  and 
then  to  foreclose.  It  would  be  plain  against  an  adult :  but  as 
against  an  infant  heir  I  have  great  doubt. 

It  is  a  case  that  ought  to  be  well  attended  to  as  a  prece- 
dent.    I  will  consider  of  it. 


1798. 


Spbncer 

V. 

Bote*. 


[371] 


Mr.  Graham^  for  the  Plaintiff, 
'  Grave  up  the  point  as  to  the  foreclosure;  and  desired  a 
decree,  declaring,  that  the  covenant  bound  the  land,  and 
directing  an  account  of  what  is  due  for  principal,  interest, 
and  costs  ;  and  that  a  day  should  be  appointed  for  payment ; 
and  that,  if  the  money  should  not  be  paid,  the  Plaintiffs  shall 
be  let  into  possession,  and  shall  hold  and  enjoy  till  the  infant 
comes  of  age. 


Dec.  2UU 


Master  of  t/ie  Rolls. 
I  may  go  so  far  against  an  infant :  but  no  fartl^er ;  and 
he  must  have  a  day  to  shew  caufte  after  he  comes  of  age. 
Then  you  may  go  on  with  your  foreclosure :  but  X  will  not 
give  the  two  steps  now.  You  come  for  a  favour  against  an 
infimt. 


By  the  decree  it  was  declared,  that  the  covenant  in  the 
nunrtgage  deed  bound  the  land  descended  to  the  Defendant : 
and  it  was  referred  to  the  Master  to  take  an  account  of  what 
was  due  to  the  Plaintiffs  for  principal  and  interest  upon  the 
Biortgage,  and  to  tax  their  costs  of  this  suit :  and  upon  the 
Defendant's  paying  to  the  Plaintiffs  what  shall  be  reported 
due  for  principal,  inter^t  and  costs,  within  aix  months  aft^r 

the 
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Spbmcbr 
Botes. 


the  Master  shall  h^ve  made  his  report/  at  such  time  and 
place  as  the  Master  shall  appoint,  the  Plaintiffs  were  directed 
to  re^convey  such  mortgaged  premises  to  the  Defendant  clear 
of  all  incumbrances,  and  to  deliver  up  upon  oath  all  deeds, 
papers,  &c.  relating  thereto :  but  in  default  of  the  Defend- 
ant's paying  to  the  Plaintiffs  what  shall  be  reported  due  to 
them  for  principal,  interest  and  costs,  as  aforesaid,  by  the  time 
aforesaid,  the  Plaintiffs  were  to  be  let  into  possession  of  the 
said  mortgaged  premises,  and  to  hold  and  enjoy  the  same  as 
against  the  Defendant,  until  he  shall  attain  the  age  of  twenty- 
one  years ;  and  upon  his  attaining  his  age  of  twenty-one  years, 
the  Defendant  was  directed  to  surrender  the  said  mortgaged 
premises  to  the  Plaintiffs  upon,  the  trusts  of  the  said  indenture; 
and  this  decree  was  declared  to  be.  binding  upon  the  said  De- 
fendant, unless  upon  being  served  with  a  subpoena  to  shew 
cause  he  shall  within  six  months  after  he  shall  attain  the  age 
of  twenty-one  shew  cause  to  the  contrary  (92).  . 

•  (92)  Ante,  VoJ.  Ill,  817.  XFonb.  Tr.  Eq.S2.  Post,  WiUiam^ 
sou  Y.  Gordon,, XIX,  114.    See  the  note,  VII,  211.  i 
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1798. 
I)ec.22d. 
Promisory 
note  to  pay, 
when  the  cir- 
camstances  of 
the  drawer 
will  admit 
without  detri- 
ment to  him- 
self or  family, 
creates  no 
debt. 


t€ 


ii 


it 


TOOTELL,  Ex  parte. 

HTHOMAS  HOLDS  being  indebted  to  the  petitioner  in 
respect  of  the  balance  of  a  debt  of  100/.  for  goods  sold 
and  delivered  gave  him  the  following  note : 

*'  I  hereby  promise  to  jfay  to  Richard  Tootell  SOL  at  such 

a  period  of  time  that  my  circumstances  will  admit  without 

detnhient  to  myself  or  family  and  not  to  be  distressed  upon 

any  account  whatsoever  until  such   time   that  my  circum- 

**  stances  will  be  as  above  described. 

«  Thomas  Holds." 

After  having  given  this  note  Holds  became  embarrassed  in 
his  circumstances;  and  he  assigned  his  estate  and  effects  to 
trustees  for  the  benefit  of  his  ct^editors.  The  petitioner  exe- 
cuted the  deed ;  and  it  was  intended,  that  he  should  receive 
a  composition :  but  as  Holds  had  committed  an  act  of  bank- 
ruptcy^ and  some  of  the  creditors  reftised  to  come  in,  a  com- 
mission was  taken  out. 
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The  commissioners  having  r^ected  the  proof  tinder  the         1798. 
note  ahove  stated,  the  petition  was  presented ;  praying,  that      ToOTfeix 
the  petitioner  might  be  at  liberty  to  prove  his  debt.  ExpartCp 

Mr.  Alexander  in  support  of  the  Petition,  compared  it  to 
the  case  of  a  bond  with  a  defeazance. 

IVIr.  Fanblanque,  for  the  Assignees. 

Lard  Chancellor. 

Upon  a  promisory  note  to  pay,  when  the  drawer  shall  be  in 
good  circumstances,  the  Court  of  Common  Pleas  thought,  no 
action  could  be  brought.  I  confess,  I  was  of  opinion,  that  it 
was  an  absolute  promise:  but  the  Court  was  moved  upon  it; 
and  they  held,  that  an  action  did  not  lie  without  proving, 
that  he  was  in  good  circumstances.  There  was  no  such  proof 
given :  nor  do  I  see,  how  it  is  possible  in  an  action  to  prove^ 
that  a  man  is  in  good  circumstances.  I  take  the  case  to 
amount  to  this,  that  is  it  no  promisory  note. 

Dismiss  the  petition. 


WALKER,  Ex  parte. 
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1796. 
Dec.  22d,  24/A. 


TnHE  houses  of  Caldwell  and  Co.  and  o(  George  Browne    Cross  paper 
and  Henry  Brown  were  considerable  houses  of  trade  at  «>«^^cott  t^o 
Liverpool:  the   former  acting   as  bankers;   the  latter  being  h'\  h 

^neral  merchants.     On  the  23d  o(  March  1793  a  commission  ^^^^  bank- 
of  bankruptcy  issued  against  Caldwell  and  Co. ;  under  which  ^ gp^ .    ^^g  ^^^ 
they  were  declared  bankrupts ;  and  in  the   same  month  the  tween  the  two 
house  of  Browne  also  was  declared  bankrupt.     The  assignees  estates  no 
of  Caldwell  and  Co.  claimed  to  prove  and  receive  dividends  proof  can  be 
to  a  very  large  amount  under  the   commission  against  the  °**^®  *°  ^®" 
house  of  Browne,     This  produced  a  petition  by  the  assignees  J^^ 
of  Caldwell  and  Co.  to  the  Lord  Chancellor  ;  upon  which  by  ^^  excess  of 
an  order,  dated  the  13th  of  ilfay  1797  his  Lordship  ordered,  damage  even- 
diat  it  should  be  referred  to  Robert  Richmond,  Esq.  William  tually  sustain- 
RoscoCf   Esq.   and  Joshua  Lace,   Esq.,   all  o(  Liverpool,  to  ed  on  that  ac- 
take  an  account  of  all  dealings  and  transactions  between  the  coant. 
house  of  Caldwell  and  Co.  and  the  house  of  Browne  before 
Vol.  IV.  CC  the 
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1796.         the  date  of  the  commissions  issued  against  them;   and   to 
^'•^  inquire  into  and  state  the  cash  account  and  ako  the  bill 

„  -MTf  account  between  the  said  two  houses,  as  they  respectively 
stood  at  the  time  of  their  bankruptcy,  and  as  they  might  stand 
at  the  time  of  making  such  statement ;  and  to  state  any  other 
particulars,  they  might  think  material ;  and  further  directions 
were  reserved. 

Upon  the  certificate  made  under  that  order  the  dealings  and 
transactions  between  these  houses  and  the  proceedings  under 
the  respective  commissions  arising  out  of  their  connection 
appeared  to  be  in  substance  as  follows. 

Charles  Caldwell  and  Tltomas  Smyth  for  several  years  pre- 
vious to  their  bankruptcy  were  resident  in  Liverpool  \  and 
John  Forbes  and  Daniel  Gregory  were  resident  in  London ; 
where  they  carried  on  the  business  of  merchants  under  the 
firm  of  Burton^  Forbes,  and  Gregory.  In  the  year  1774 
Caldwell  and  Smyth  entered  into  partnership  with  Forbew 
and  Gregory  in  the  business  of  bankers  at  Liverpool,  under 
the  firm  of  CcddweU  and  Co. :  but  Forbes  and  Gregory  con- 
tinued to  reside  and  carry  on  their  business  as  merchants  in 
London  as  a  separate  and  distkict  concern  for  tlieir  own  use 
and  benefit. 
[  S74  }  Caldwell  and  Co.  in  the  course  of  their  business  and  for 

the  purpose  of  carrying  it  on  drew  bills  of  exchange  on 
Forbes  and  Gregory  in  London  under  the  firm  oi  Burtof^, 
Forbes,  and  Gregory;  which  were  paid  or  negociated,  and 
were  usually  accepted  by  Forbes  and  Gregory,  and  before 
their  bankruptcy  were  paid,  when  they  became  due.  To 
enable  Forbes  and  Gregory  to  take  up  such  bills,  or  to  reim- 
burse them  for  what  they  paid,  Caldwell  and  Co.  fenUtted 
bills  of  exchange  received  by  them  the  course  of  tkeir  busi- 
which  bills  were  placed  to  the  credit  of  Caldwell  and  Co. 
in  account  with  Forbes  and  Gregory.  These  negociations 
and  transactions  continued  to  the  time  of  the  bankruptcy  of 
Forbes  and  Gregory. 

Various  transactions  in  business  had  for  several  years  prior 
to  the  bankruptcy  of  Caldwell  and  Co.  taken  place  between 
Caldwell  and  Co.  and  George  Browne  and  Henry  Browne  ^ 
who  carried  on  the  business  of  merchants  at  Liverpool:  in  the 
course  of  which  Caldwell  and  Co.  paid  or  advanced  consi- 
derable 
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deraUe  aums^  as  well  in  cash  as  in  bills  of  exchange,  to  the 
hawm  id  Browne;  th6  greater,  part  of  which  bills  were  drawn 
by  Caldwell  and  Co.  on  Forbes  and  Gregory.  The  house  of 
JBroume  also  paid  to  Caldwell  and  Co.  from  time  to  time  cash 
and  biDs  of  exchange ;  and  an  account  in  the  nature  of  a 
banking  account  was  kept  between  Caldwell  and  Co.  and  the 
house  of  Browne;  upon  which  interest  was  reciprocally  paid 
and  allowed,  and  a  commission  of  5s.  for  eveiy  100/.  was 
charged  by  Caldwell  and  Co.  to  the  house  oi Browne;  which 
is  the  usual  charge  made  by  bankers  on  such  transactions  in 
Liverpool.  The  account  was  settled  at  the  end  of  every, 
thrc^e  months ;  and  a  balance  stated,  and  carried  forwards  to 
the  debit  or  credit  of  the  respective  parties,  as  the  case  might 
be.  An  account  was  settled  between  the  two  houses  on  the 
S8th  of  February  1793:  upon  which  a  balance  of  5090/« 
lis.  4td.  appeared  to  be  due  from  Caldwell  and  Co.  to. the 
house  of  J?rotni^ ;  which  was  carried  forward  to 'their  credit. 
The  accounts  so  settled  consisted  principally  of  bills  to  a  large 
amount  advanced  by  the  respective  parties  to  each  odier ) 
which  at  the  time  of  the  last  account  were  in  a  coyrse  of 
circulation ;  and  many  of  the  bills  included  in  that  account 
were  not  eventually  paid.  The  dealing,  between  the  two 
houses  still  continued ;  and  bills  of  exchange  to  a  large  amount 
were  mutually  -paid  or  advanced:  but  no  farther  settlement 
took  place  prior  to  the  bankruptcy  of  Caldwell  and  Co.  which 
happened  on  the  18th  of  March  1793. 

Upon  the  statement  of  the  accounts,  as  they  stood  at  the 
time  of  the  bankruptcy  of  Caldwell  and  Co.  the  following 
result  appeared : 

The  cash  account  was  formed  not  only  of  the  payments  in 
casl^  but  also  by  selecting  out  of  the  bill  account  the  pay-* 
ments  made  by  each  party  by  bills  duly  honoured. 

The  bill  account  consisted  of  the  paper  on  both  udes  with- 
out regard  to  its  solidity.  Upon  the  18th  of  Mareh,  1793^ 
die  time  of  the  bankruptcy  of  Caldwell  and  Co.,  bills  to  > 
▼efj  considerable  amount  were  in  a  course  of  circulation^  and 
unpaid. 

On  the  cash  account  there  was  due  firom  the  house  of 
Browne  to  Caldwell  and  Co.  at  the  time  of  their  bankruptcy 
Aa  sum  of  40,716/.  Os,  8d.  . 

C  C  2 


1788. 


Walkbb, 
Ex  partem 
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1708.  The  bill  account  stood  thus.    Of  the  bills  paid  by  the  house. 

-_'*"^^  o{  Browne  to  Caldwell  and  Co.,  as  well  before  the  28th  of 

Ex  parte!  February ,  1793,  the  date  of  the  last  settled  account,  as  in  the 
interval  belfween  that  day  and  the  bankruptcy  of  Caldwell 
and  Co.  and  for  which  the  house  of  Browne  had  credit,  bilb 
to  the  amount  of  305,14<9/.  Ids.  lOd,  proved  bad,  and  were 
dishonoured :  but  of  those  bad  bills  some,  to  the  amount  of 
103,890/.  10*.  Irf.  had  been  remitted  by  Caldwell  and  Co.  to 
Forbes  and  Gregory ;  and  had  been  proved  by  their  assignees 
under  the  commission  against  the  house  of  Browne;  and  a 
dividend  had  been  received  on  that  proof  by  an  order  of 
the  Lord  Chancellor, 

Of  the  biUs  paid  by  Caldwett  and  Co.  to  the  house  of 
Browne,  and  for  which  Caldwell  and  Co.  had  credit,  bills  to 
the  amount  of  204,910/.  5*.  Id,  were  dishonoured,  and  proved- 
bad.  Upon  the  amount  of  the  bad  bills  the  balance  in  favour 
o{  Caldwell  and  Co.  amounted  to  100,239/.  I4es.  9d.  This 
sum  being  added  to  the  cash  balance  of  40,716/.  0*.  8d,  made 
the  sum  of  140,955/.  15*.  5d. 

Of  the  bad  bills  paid  by  Caldwell  and  Co.  to  the  house 
of  Browne  they  negotiated  to  different  persons  part,  to  the 
amount  of  196,589/.  6*.  4i/.  The  residue  of  those  bills,  to 
the  amount  of  8320/.  16*.  9c/.,  were  retained  by  the  house 
of  Browne,  or  had  been  returned,  and  remained  in  the  hands 
of  their  assignees. 
[  876  ]  Of  the  bills  so  negotiated  by  the  house   ofBrowne,  part, 

to  the  amount  of  188,126/.  15*.  4fd.,  were  drawn  by  Caldwell 
and  Co.  on  Forbes  and  Gregory;  and  the  remainder,  amount- 
ing to  the  sum  of  8462/.  11*.  Od,,  consisted  of  bills  drawn  by 
other  persons,  which  had  come  to  the  hands  of  Caldwett  and 
Co.  in  the  course  of  their  business,  and  were  by  them  paid 
and  indorsed  to  the  house  of  Browne. 

Of  the  bills  for  188,126/L  15*.  4«/.,  drawn  by  Caldwett 
and  Co.  on  Forbes  and  Gregory,  they  accepted  to  the  amount 
of  141,4d9/.  7*.  2c/.;  and  those  acceptances  were  proved 
under  the  commission  issued  against  them  by  the  persons,  to 
whom  they  were  negotiated  by  the  house  of  jBrotm^;.  and  a 
dividend  of  2*.  6c/.  in  the  pound  was  on  the  14ch  of  April, 
1796,  ordered,  thereon;  which  dividend  amounts  to  the  sum 
of  17,687/.  8*.  4fd.    The  residue  of  the  said  sum  of  188,1S6/L 

ISt 
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15*.  4J.,  being  46,627/.  8*,  2d.,  was  not  proved  agkinst  the         1798. 

estate  of  i^ori^tf  and  Gresary.  ^""^^""^ 

r\j^  Walker 

Ot  the  bills  paid  by  Caldwell  a¥id  Co.   to  the  house  of      jj,  * 

Browne,  and  negotiated,  the  whole  amount,  viz.  196,589iL 
6s.  4td.  was  proved  or  claimed  under  the  commission  against 
CaUweU  and  Co.,  except  the  sum  of  1166/.  ISs.  Id,;  the  sum 
of  191,2921.  Os.Od.  having  been  proved;  and  two  dividendfl^. 
amounting  in  the  whole  to  Ss,  in  the  pound,  and  making  the 
siun  of  28,6931.  16^.  Od.,  having  been  ordered  upon  such 
proofs;  and  the  sum  of  4130/.  13^.  Sd.  having  been  claimed. 

Of  the  bills  paid  by  Caldwell  and  Co.  to  the  house  of 
Browne,  and  by  them  indorsed  and  negotiated,  bills  to  the 
amount  of  57,121/.  4^.  3c/.  were  proved  under  the  commission 
against  the  house  of  Browne. 

Others  of  such  bills,  to  the  amount  of  85,621/.  6s.  4fd.  were 
indorsed  and  negotiated  by  the  house  o{  Browne  to  persons, 
with  whom  they  had  at  the  time  of  their  bankruptcy  unliqui- 
dated accounts.  The  holders  of  these  bills  being  creditors  of 
the  house  of  Browne  to  the  amount  of  46,414/.  2s.  8d.  only^ 
that  sum  only  was  proved  against  the  estate. of  jBrotcne,  and 
the  bills  exhibited  as  securities. 

Upon  the  said  sums  of  57,121/.  4^.  3d.  and  46,414/.  2s.  8d. 
a  dividend  of  2s.  3d.  in  the  pound,  amounting  in  the  whole 
to  the  •  sum  of  11,647/.  14*.  6d.  was  ordered  under  the  com-      [  •STT  ] 
mission  against  the  house  of  Brottme. 

Others  of  the  said  bills  so  paid  by  Caldwell  and  Co«  to  the 

house  of  Browne  and  negotiated  by  them,  to  the  amount  of 

^,710L  lis.  8d.,  were  claimed  under  the  commission  against 

that  house;  and  the  residue  of  the  said  bills  for  196,589/. 

Cff.  4€/.,    amounting  to  the  sum  of  31,135/.  18*.  Id.,   were 

Neither  proved  nor  claimed  under  that  commission. 

Of  the  bad  and  dishonoured  bills  advanced  and  paid  by  the 
liouae  of  Browne  to  Caldwell  and  Co.,  amounting  to  the  sum 
^f  305,149/.  19s.  10c/.,  part,  to  the  amount  of  178,294/.  8s.  Od., 
^mere  not  negotiated,  but  remained  in  the  hands  of  CaldweU 
^nd  Co.  at  the  time  of  their  bankruptcy,  and  from  that  time 
Were  in  the  possession  of  their  assignees.    The  residue  of 
such  bills,  amounting  to  the  sum  of  126,855/.  11*.  10c/.,  were 
indorsed  and  negotiated  by  Caldwell  and  Co. :  part,  to  the 
amouat  of  103,890/.  10*.  \d.,  having  been  remitted  and  in- 
dorsed 
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*  -    - 

17d8»'  dorsed  by  them  to  Forbes    and  Gregory^  and  the  residue 

Walker '      amounting  to  the  sum  of  22,965/,  1*.  9rf.  were  negotiated  by 
Ex  parte*      ^^^^"^^  and  Co.  to  divers  persons  in  the  course  of  their 
business  in  Liverpool, 

The  bills  paid  by  the  house  o(  Browne  to  CaldweU  and  Co.| 
and  negotiated  by  them^  amounting  to  the  sum  of  126sS65L 
lis,  10c/. J  were  drawn  by  the  house  oi Browne  upon  several 
persons  in  London^  Hamburgh^  and  Liverpool,  Most  of  them 
were  accepted;  but  the  acceptors  afterwards  becoming  in- 
solventy  the  holders  received  dividends  from  their  respective 
estates.  Part,  to  the  amount  of  17,580/.  were  not  accepted  ^ 
but  were  returned  for  non-payment;  and  a  part  thereof^  to 
tbe  amoimt  of  12,800/.,  were  returned  to  Forbes  and  Gregory ^ 
and  composed,  a  part  of  the  said  sum  of  103,890/.  10^.  let. 
remitted  by  Caldwell  and  Co.  to  Forbes  and  Gregory, 

The  assignees  of  CaldweU  and  Co.  proved  under'  the  com* 
mission  against  the  house  of  Browne  in  respect  of  the  cash 
.  balance  between  the  parties  the  sum  of  139,482/.  10f,6</.; 
which  was  afterwards  reduced  with  the  assent  of  the  assignees 
of  CaldweU  and  Co.  to  132,694/.  2s,  6d, ;  and  the  assignees 
by  their  affidavit  in  proof  of  that  debt,  among  other  securities 
held  by  them,  as  well  for  the  cash  balance  as  for  the  balance 
[  *378  ]      on  the  bill  accounts  between  the  *  parties,  stated  the  said 

bills  so  received  from  the  house  of  Browne^  amounting  to 
103,890/.  10^.  1(/.,  indorsed  and  remitted  by  CaldweU  axid  Co. 
to  Forbes  and  Gregory,  But  the  assignees  of  Forbes  and 
Gregory  having  since  proved  a  debt  of  100,744/.  12s.  lOrf. 
under  the  commission  against  the  house  of  Browne  in  respect 
of  the  smd  bills,  (the  reduction  in  the  amount  arising  by  divi- 
dends received  from  other  estates  liable  to  the  payment,)  the 
Commissioners  restrained  the  dividend,  that  would  have  be^ 
come  payable  to  the  assignees  of  CaldweU  and  Co.*  in  respect 
of  the  sum  of  100,744/.  12^.  lOcf. ;  and  ordered  the  asngnees 
of  the  house  of  Browne  to  pay  to  the  assignees  of  CaldweU 
and  Co.  a  dividend  on  the  sum  of  26,999/.  I2s,  5d*  only,  and 
to  retain  sufficient  to  make  a  like  dividend  on  the  sum  of 
100,744/,  12^.  lOrf.,  when  the  right  to  it  should  be  established 
by  the  assignees  of  Caldwell  and  Co. 

No  proof  was  made  by  the  assignees  of  Forbes  and  Gregory 
under  the  commission  against  CaldweU  and  Co.  in  respect  of 

the 
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die  sum  of  103,8901.  10#.  Id.;  a  compromise  having  takta         17W. 
place  between  the  respective  assignees  by  indenture,  dated     to^*^^. 
the  4th  o{  January f  1796*    But  a  dividend  upon  the  said  sum       ^g  pari^ 
of  100,744JL  12s.  lOd.  was  ordered  by  the  Commissioners  under 
the  commission  against  the  house  of  Browne  to  be  paid  to 
the  assignees  of  Forbes  and  Gregory  under  an  order  of  the 
Lard  GfkmceUor,  dated  the  11th  of  April,  1796;  which  divi- 
dend, amounting  to  the  sum  of  11,333/.  1 5s.  4e/.,  being  2s.  Sd. 
in  the  pound,  was  paid  accordingly. 

Of  the  residue  of  the  bills  paid  by  the  house  of  Browne  to 
CaldweU  and  Co.,  and  by  them  negotiated,  amounting  to  the 
sum  pf  22,9G5l.  Is.  9d.,  a  part,  amountmg  to  19,6821  2s.  2d., 
were  proved  by  the  holders  under  the  commission  against  the 
bouse  of  BrQwne;  and  a  dividend  of  2s.  3d.  in  the  pound, 
amounting  to  the  sum  of  22081.  I2s.  Sd.  was  ordered  thereon : 
but  the  residue  of  those  bills,  amounting  to  38321.  19s.  7d^, 
were  not  proved  or  claimed  under  that  commission. 

Of  the  said  bills,  amounting  to  the  sum  of  ^,965/.  Is.  9d., 
a  part,  amounting  to  the  sum  of  16,517/.  11^.  9d.,  were  proved 
under  the  commission  against  CaldweU  and  Co.;  and  two 
dividends  were  paid  thereon,  amounting  to  the  sum  of 
8477/.  ISts.  6c/, 

The  petition,  which  produced  this  certificate,  stated  the 
dealings  between  these  houses  and  the  proceedings  under  the 
commissions  *of  bankruptcy;  and  suggested,  as  the  result,  [  ^379  ] 
that  the  estate  of  Caldwell  and  Co,  had  been  much  injured, 
and  that  of  the  house  of  Browne  benefited,  in  the  following 
particulars : 

Of  the  bills  advanced  by  Caldwell  and  Co.  to  the  house  of 
Browne^  and  negotiated  by  them,  as  to  those  drawn  by  other 
persons  and  indorsed  by  Caldwell  and  Co.,  they  had  paid  or 
accounted  for  the  value ;  and  for  those  drawn  on  Forbes  and 
Gregory  by  Caldwell  and  Co.  they  had  made  remittances; 
and  the  whole  of  those  bills  (with  a  few  exceptions)  were 
accepted  by  Forbes  and  Gregory,  and  had  been  proved  under 
the  commission  against  Caldwell  and  Co.  and  also  under  the 
commission  against  Forbes  and  Gregory;  and  dividends  had 
been  paid  out  of  both  estates :  so  that  in  effect  the  estate  of 
Caldwell  and  Co.  is  injured  to  the  amount  of  the  dividends 
paid  by  both  estates  on  those  bills  and  the  dividends  paid  on 

their 
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lAui  'XL  l>^frut '  t  :iIL*.  -vaiA!n.  Cc«cRr>f^  woaL  Ct..  9m8  Baaed  «d 


T!i*t  £nvi*=jii  zaai  br  Tie  esasat  rf  /Vr^ei 

bscveKi  3«;  <3e&:tt  ^  CfMmg  c=c  Cx  laid  Fmitm  lal  Gf»- 
iT^v^r;  jcid  djfr  eozse  of  CmUmtS  aad  C'Ql  »  npHcd  to  Ae 
^oarMnz^L  'A  sx  chidesdf  ps^  br  F</ria  cad  Grvjpvy. 

Of  :iMrb2kofC:«U0f^aadCo.depQ^  bv 
BrvK%e  ai  wt  ji^iJw  ibr  debts  doe  bj  ilifi  i^ 
V2.t  pr-zred  a^Fucst  the  essaae  of  CeUmeO  Mad  Co.:  bat  Ae 
f  «ski  bilaj3oe  ci«iD?  br  the  hn^ast  of  Anovaif  w  fvicJ  agHHt 
ih«r?r  efUXe,  aod  the  biSi  exhibited  ai  leimiiie^  fiir  dme 
d^bu  coir ;  and  in  one  "^*^"****,  as  the  dividend  on  the  es- 
tate r/f  CaldweO  and  Cx  has  paid  the  vhole  demand,  Ae 
pror/f  azai&ftt  the  esute  of  Bramnty  if  made,  viH  be  ex- 
punged«  In  which  respect  also  the  estate  of  CsUbnell  irf 
Co.  b  injared. 

AH  the  bins,  which  the  house  of  Brotne  received  tnm 

Caldurell  and  Co.  were  discountable,  and  br  far  the  gRit)^ 

L     ^^  J      amount  *  thereof  were  issued  for  the  full  value  leceivcd  I9 

the  house  of  Browne;  and  the  estate  of  CaUweB  and  Ca 
had  no  value  for  the  said  bills  except  the  bad  bOls^  reoeifed 
by  them  from  the  house  of  Browme;  viz.  the  bills  negoCiatedi 
and  the  bills  not  negotiated,  but  held  over  at  the  lequeit 
of  the  drawers. 

The  petition  farther  stated,  that  the  petitioners  had  prored 
under  the  commission  against  the  house  of  Browne  the  sum 
of  ltii),4H2l.  10s.  Gd.,  which  was  then  understood  to  be  die 
cash  balance  between  the  two  estates,  and  claimed  the  sum  of 
U»%0(X)L,  being  then  supposed  as  much  as  the  estate  of  CM- 
well  and  Co.  would  ultimately  pay  in  dividends  on  the  proof  of 
bad  bills  against  them  more  than  the  house  of  Browne  would 
pay  on  their  bad  bilb:  but  that  on  a  more  accurate  state- 
ment of  the  accounts  they  conceive,  they  are  entitled  to  prove 

a  much 
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a  much  larger  sum  than  25,000/. ;  as  a  balance*  to  a  greater  1798. 

amount  than  that  sum  will  arise  on  the  dividends  paid  on-  the  -mmr^'^^ 
said  bills  by  the  house  of  Caldwell  and  Co.  and  by  the  divi-  ^ 
dends  paid  by  Forbes  and  Gregory  out  of  the  partnership 
funds  of  Caldwell  and  Co.  more  than  will  be  paid  by  the  house 
of  Browne  on  Caldwell  and  Co.'s  bad  bills.  The  bills  re- 
ceived from  the  house  of  Browne  by  Caldwell  and  Co.  and 
negotiated  by  them  were  the  only  consideration  they  had  for 
the  bills  drawn  and  issued  by  them  to  the  house  o{  Browne. 

The  petition  farther  stated,  that  since  the  above-mentioned 
proof  the  petitioners  find  the  cash  balance  to  be  upwards 
of  140,000/.  against  the  house  of  Browne  c  but  that  the 
^vidend  in  respect  thereof  had  been  restrained;  and  the 
petitioners  had  only  received  a  dividend  on  the  sum  of 
^,305/.  10^.,  being  the  residue  of  the  said  cash  balance 
after  deducting  the  sum  of  105,694/.  10^.,  being  the  amount 
of  the  bills  drawn  by  the  house  of  Browne,  and  proved  against 
dieir  estate  by  the  assignees  of  Forbes  and  Gregory  f  which 
the  Commissioners  had  no  right  to  deduct. 

The  prayer  of  the  petition  was,  that  the  assignees  of  the 
house  of  Browne  might  be  ordered  to  pay  to  the  petitioners 
the  dividend  on  the  said  sum  of  105,694/.  10^,,  deducted  froni 
the  proof  for  the  cash  balance,  with  the  interest  accrued  since 
the  order  of  *  dividend;   and  that  the  petitioners  might  be      [  *381  ] 
allowed  to  prove  such  further  sum  as  should  be  owing  on  the 
said  cash  account;  and  that  an  account  might  be  taken  be- 
tween the  estate  o(  George  Browne  and  Henry  Brown  and 
the  estate  of  Caldwell  and  Co.  of  all  dividends  paid  on  the 
said  bad  bills  by  Caldwell  and  Co.  and  by  Forbes  and  Gregory, 
and  of  all  the  dividends  paid  on  bad  bills  by  the  estate  of 
George  Browne  and  Henry  Brown  ,*  and  that  in  taking  such 
accounts  the  petitioners  might  have  credit,  not  only  for  the 
dividends  the  estate  of  Caldwell  and  Co.  had  paid,  but  also 
for  the  dividends  paid  by  Forbes  and  Gregory  on  the  accept- 
ance of  such  bills  ;  and  that  the  petitioners  might  be  at  Uberty 
to  prove   against  the  estate  of  George  Browne  and  Henry 
Brown  such  sums  as  should  appear  to  be  the  balance    of 
Buch  account;   and  that  the  petitioners  might  also  be  at  li- 
berty, besides  proving  the  balance  on  taking  the  said  ac- 

countj 
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1708.         count,  to  prove  such  further  sum  as  should  seem  proper,  k 
W^^!kr]|       ^^^'^  ^  pv®  the  utmost  relief  to  the  creditors  on  the  estate 
Ex  parte*      ^^  CaidtoeU  and  Co.j    that  the  circumstances  of  the  cas^ 
would  admit. 

This  petiticm  having  stood  over  several  times  on  account 
of  its  mtricacy,  came  on  to  be  heard  upon  the  certificate 
above  stated, 

Atiomef  Generaf  and  Mr.  HoUUif  in   support  of  the 
Petition, 
It  is  extremely  difficult  to  collect  the  effect  of  such  very 
complicated  transactions.    The  justice  of  the  case,  if  unpre- 
judiced by  decision,  is,  that  in  some  way  or  other  the  claim 
should  be  made  against  both  estates;  and  that  &ially  the  estate 
damnified  should  be  relieyed.    In  Lord  Thwrlovffi  timi^  it 
was  matter  of  doubt,  whether  cross  paper  could  be  proved. 
The  first  cases  were,  where  the  party  applying  was  a  solvent 
person.    I  do  not  deny,,  that  in  such  a  case  the  Court  wiU 
require  him  to  take  up  his  bill  before  he  receives  a  dividend ; 
and  I  must  therefore  admit  the  case  Ex  parte  Brown {9S), 
But  this  difficulty  occurs ;  that  the  person  taking  a  security  it 
in  a  worse  condition  thau  if  he  did  not  take  an  indemnity. 
[  •  382  ]      In  Toussaint  v, Martimmt,  2  Term  Bep.  D. R.  100,  •  1  Cooker 

Bankrupt  LaM,  146(94),  it  was  held,  that  the  bond  of  in- 
demnity might  have  been  proved  under  the  commission.  The 
same  difficulty  will  arise,  if  Uie  security  is  not  a  bond,  bat 
a  counter-bill.  It  is  said,  the  party  taking  the  counter-bil 
would  have  as  good  a  remedy  without  it;  and  even  further 
.  that  it  pdts  him  in  a  worse  condition ;  for  he  certainly  wouk 
be  entitled  to  stand  in  the  place  of  the  person  he  paid ;  anc 
the  certificate  would  not  be  a  bar.  The  cases  decided,  when 
ihere  has  been  one  solvent  perspn,  cannot  rule,  where  then 
is  no  solvent  person  on  either  side.    Some  arrangement  shouk 

(93)  Ex  parte  Broumf  before  be  made  upon  the  counter-bond 

Lord  Lovghborough^  Chancellor,  till  the  other  bond  was  deliverer 

23d  December,  1797.  pp.    See  1  Cookers  Bank.  Lam 

In  the  case  of  a  bond  and  158,150;  7Ui  edit,  by  Mr. /?ao/j 

a  counter-bond  the  Lord  Ckan-  175;  8th  edit«  183. 
celhr  held,  that  no  proof  could        (94)  Bib  edit  170. 
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be  made,  if  possible.    It  may  happen,  that  the  estate  of  the         IW. 
acceptor  may  pay  20*.  in  the  pound ;  but  not  immediately^  ^^^^^ 

A  case  may  occur,  in  which  the  acceptor  may  ultimately  peri       n^,  fuxr^ 
form  hki  engagement    In  Curtis  r.  Ashion  so  much  difficulty 
occurred,  that  Lord  Thurlow  never  decided  it.    Tlie  samf 
difficulty  was  felt  in  the  bankruptcy  of  lAvesey. 

In  this  case  Caldwell  and  Co.  have  paid  and  are  likply  tq 
pay  dividends  on  these  bills  to  a  much  greater  amount  thai| 
the  house  of  Browne.    The  claim  is  in  respect  of  that  excess. 

Solicitor  General,  Mr.  Cooke,  and  Mr.  Pemberton,   for 
the  Assignees  of  the  house  of  Browne, 

The  object  of  this  petition  cannot  be  obtained  consistently 
with  the  rules,  that  prevail  in  bankruptcy. 

In  the  bankruptcy  of  Gibson  and  Johnson,  which  was  very 
much  argued  before  Lord  Thurlow  in  1791,  Gibson  and 
Johnson  had  negotiated  a  number  of  biHs,  which  were  put 
into  their  hands  hy  Lovek  Both  parties  became  bankrupt: 
but  the  bankruptcy  of  Gibson  and  Johnson  having  happened 
near  a  year  before  the  bankruptcy  otLovel,  the  consequence 
was,  that  the  bill-holders  had  received  a  dividend  of  5*.  8dm 
in  the  pound  out  of  the  estate  of  Gibson  and  Johnson,  before 
diey  could  prove  against  the  estate  oi  Lovel.  The  distinction 
taken  by  the  commissioners  was,  diat  to  the  extent,  in  which 
^  estate  of  Lovel  was  relieved,  the  assignees  t)f  Gibson  and 
Johnson  were  entitled  to  take  credit  in  the  account.  Lord 
l^kmrlow  did  not  expressly  declare  his  opinion ;  but  intimated 
it  so  strongly  in  fiivoiir  of  the  commissioners,  that  it  was 
not  brought  on  again ;  the  assignees  of  CUbson  and  Johnson 
submitting. 

In  the  case  oi  M* Alpine  and  Co.,  upon  the  estate  oiJef*  [  383  ] 
Series,  Lord  Thurlow  was  of  opinion,  that  the  original  debt 
revived  in  consequence  of  the  bills  not  being  paid;  and  ai| 
order  was  made  upon  the  principle :  but  that  ptder  was  re^ 
versed  by  the  Lords  Commissioners  upon  the  ground,  that, 
though  the  bills  were  not  payment,  unless  they  were  good,  yet 
they  were  payment  until  they  were  returned  to  the  drawers, 
the  persons  who  were  the  original  debtors.  The  Lords 
Commissioners  said,  they  had  conversed  with  all .  the  Judges 
upon  it. 
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1798.  One  debt  can  be  proTed  but  once.    It  cannot  be  proved 

^^^'^^  twice  by  any  contrivance.    The  principle  upcm  which  this  claim 

p  'is  made,  is  a  pretended  equity^  because  the  estate  of  Caldwell 

and  Co.  is  damaged  in  a  greater  extent  tlian  that  ofBroume. 
In  the  bankruptcy  of  Lane  and  Frazer  it  was  considered 
perfectly  clear  that  there  was  no  such  equity.  In  Ex  parte 
Marshall,  1  Atk.  129,  131,  in  the  bankruptcies  of  Garway  and 
Haiton,  no  doubt  the  estate  of  Hatton  was  damaged :  but 
raised  no  demand.  Third  persons  in  .that  case  had  a  double 
proof;  and  Mr.  Yorke  in  his  opinion  takes  notice  of  that  cir- 
cumstance :  but  as  between  the  two  estates  it  could  be  only  an 
account  of  debtor  and  creditor ;  and  the  question  could  be 
only,  what  was  the  debt  at  the  time  of  the  bankruptcy. 

If  the  petitioners  claim  in  respect  of  dividends  paid,  they 
claim  in  respect  of  a  debt  necessarily  subsequent  to  the  bank- 
ruptcy. A  great  deal  of  difficulty  arises  from  not  distinguish- 
ing between  the  rights  of  these  three  houses.  Forbes  and 
Gregory  niust  be  considered  as  a  distinct  house.  Suppose 
Caldwell  and  Co.  had  continued  solvent :  they  would  have 
taken  up  the  bills  now  in  the  hands  of  the  assignees  of  Forbes 
and  Gregory,  and  to  that  extent  would  have  reUeved  the 
estate  of  Browne  \  and  therefore  would  have  been  at  li- 
berty to  prove  in  respect  of  that.  Are  they  by  the  effect 
of  their  own  bankruptcy  to  have  a  proof  against  the  estate 
of  Browne,  which,  if  they  had  continued  solvent,  they  could 
not  have?  If  both  parties  had  continued  solvent,  the  bills 
issued  by  each  house  would  have  been  paid  by  each  respec- 
tively ;  and  more  would  have  been  to  be  paid  by  the  house  of 
Browne  than  by  Caldwell  and  Co.  by  about  140,000/.  The 
effect  of  the  bankruptcies  is,  that  a  proof  in  respect  of  that 
balance  has  been  already  made  against  the  estate  of  Browne, 
[  *  384  ]  Asj^  in  case  the  bills  were  paid  on  *both  sides  that  would  be 
the  only  balance  to  be  paid  to  Caldwell  and  Co.,  they  camiDt 
constitute  themselves  in  any  shape  creditors  for  a  greater 
sum.  They  might  transfer  the  debt  to  another  person :  but 
they  cannot  by  transferring  increase  it.  So  much  of  their 
4ebt  as  they  transferred  to  Forbes  and  Gregory  is  gone.  It 
cannot  be  claimed  both  by  the  original  creditors  and  theiiP 
traiisferrees. 
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In  M'AJpine*s  Case  and  Curtis  v.  Ashton,  the  distinction         1708. 
is  acknowledged*    In  that  case  of  a  surety  the  proof  can  only      w^TTTIr 
be  in  proportion  to  what  is  actually  paid  to  relieve  the  estate      ']EeparU. 
of  the  bankrupt.     In  Toussaint  v.  Martinnant  Mr.  Justice 
Butter  certainly  did  not  mean^  that  both  bonds .  could  have 
been  proved  under  the  commission. 

The  supposition  of  the  possibility,  that  SOs,  in  the  pound' 
may  be  paid^  does  not  alter  the  case.  Your  Lordship  cannot 
balance  between  two  estates ;  the  one  paying  a  large  dividend 
the  other  a  small  one.  As  between  bankrupt  estates-  that 
makes  no  difference.  The  debt  is  equally  discharged.  If 
your  Lordship  were  to  consider  that  sort  of  equity^  you  must 
go  into  all  the  accounts^  and  have  before  you  all  the  different 
rights,  that  the  failure  in  the  payment  of  these  bills  on  both 
sides  raises  against  both  estates. 

The  claim  is  founded  only  upon  the  ground  of  greater 
damage  sustained  by  the  estate  of  CaldweU  and  Co.  A  bank- 
rupt cannot  prove .  against  another  bankrupt's  estate  in  any 
other  condition  than  a  solvent  person.      The  assignees  of    /  "^     :. 

Forbes  and  Gregory  having  already  proved  in  respect  of  the  i 

bills  remitted  to  them,  the  petitioners  are  only  entitled  to  hold  i 

the  proof  for  the  sum  of  39,0702.  \\s.  Id.,  the  cash  balance. 

Attorney  General,  in  reply. 
.  The  question  in  this  case  arises  on  bills,  which  are  a  good 
debt  at  law.  The  petitioners  have  a  quantity  of  bills  in  their 
hands,  which  are  a  legal  debt  capable  of  being  proved ;  and 
it  is  a  regulation  in  bankruptcy,  that  requires  the  cross  paper 
to.be  taken  up.  I  admit  the  qualification,  that  finally  we 
should  recoup  to  the  estate  o{  Browne  the  dividends  they 
pay.  •    * 

Toussaini  v.  Martinnant  illustrates  this  claim.     The  case 
JEx  parte  MarshaU  was  an  attempt  to  prove  one  debt  twice. 
I  admit,  that  *  cannot  be  done:  but  this  claim  has  not  that      L  *^^  J 
effect :  for  it  is  not  the  same  debt. 
• 

Lord  Chakcellor. 
Are  not  both  estates  equally  damnified?    Take  a  creditor 
of  one  house,  who  is  not  connected  with  the  other :  he  finds 
the  estate,  upon  which  he  has  a  demand,  damnified  by  what 

it 


• 
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1790. 

Walkbr, 
Ex  parte. 


Bond  of  in- 
demnitj  to  a 
saretj  for  pay- 
ment of  in- 
stalments, the 
first  of  which 
was  not  dae 
till  after  the 
bankmptoy  of 
the  principal, 
cannot  be 
proved,  though 
payable  be- 
fore the  bank- 
mptcj. 


it  pays  towards  the  debts  of  the  other.    The  amount  of  the 
damage  may  be  different  according  to  the  different  dividends. 

When  you  take  the  bQIs  into  the  account,  must  you  not  of 
necessity  suppose  all  the  bills  to  be  good ;  and  how  can  you 
by  possibility  augment  the  state  of  the  debt  by  the  circum- 
stance that  both  parties  are  become  bankrupt  ?  As  between 
each  other  nehher  of  them  is  at  liberty  to  talk  of  the  bills 
biding  bad.  Suppose,  they  had  both  continued  solvent,  and 
had  adjusted  their  accounts,  the  sum  of  140,955^  ISf.  5dL 
would  have  been  the  exact  balance  to  be  paid.  That  sum 
might  have  been  discharged  either  by  payment  of  the  balance 
or  a  return  of  paper :  but  the  actual  debt  between  them  can 
never  exist  upon  any  other  footing  than  the  supposition,  diat 
the  biUs  are  good.  Till  Caldwell  and  Co.  pay  aU  the  creditors 
otBroume,  who  are  likewise  creditors  of  theirs,  20s.  in  the 
pound,  they  are  by  proving  sharing  with  the  creditors  of 
Browne^  who  are  Kkewise  creditors  of  theirs. 

In  Toussamt  v.  Martifmani  the  bond  of  indemnity  could 
not  be  proved  under  the  bankruptcy ;  for  at  the  time  of  the 
bankruptcy  there  was  no  debt.  The  Court  would  not  suffer 
(execution  to  be  taken  out  upon  that  judgment,  when  there 
was  no  debt  due.  The  bond  could  only  be  taken  to  be  a 
fraud  upon  the  bankruptcy;  and  that  is  the  use,  that  was 
made  of  it. 

If  I  allow  this  petition,  I  must  do  two  things,  that  are  quite 
impossible.  I  must  hold,  that  the  bankruptcy  creates  a  debt, 
which  did  not  exist  antecedently ;  and  I  must  hold,  that  the 
same  debt  may  be  prqved  twice.  Whatever  happens  after 
tihe  bankruptcy  is  all  chance.  It  might  have  happened,  that 
the  house  of  Browne  had  the  better  estate  of  the  two. 


The  order  directed  that  the  proof  should  stand  for  the  sum 
of  80,070/.  11«.  Id.  only;  which  at  the  hearing  was  adnutted 
to  be  the  balance  due  on  the  cash  account  (95). 

(95)   Ex  parte   Earle,    post,  the  observations  on  the  eases 

Vol.  V,    833.     See  Ex  parte  of  crois-paper,  ^  Chriti.  Bmmk. 

Read,  lOb^  Sf  Jam.  224;  Ex  Law,Ml,(kfi. 
parte  Rawson,  iJae.  274;  and 
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'  y.  Rolls. 

WINCH  V.  JAMES.  1796. 

Dec.  24th. 
Jp^DWARD  MARTIN  having  married  Margaret  JameSt    Upon  a  pro- 

a  ward  of  the  Court,  was  committed  to  the  Fleet  Prison,  posal  for  a 

He  presented  a  petition,  offering  to  make  a  settlement,  and  •ettlement 

praying  to  be  discharged ;  upon  which  it  was  referred  to  the  '*°^®'  ■  ®®"" 

Master    to  approve    of  a  settlement.      By  the  Accountant^  "*""^[*^  *^' 

marrviDfiT  a 
General'^  certificate  it  appeared,  that  the  fortune,  to  which  ^^^J  r  ^l 

Mrs.  Martin  was  entitled,  consisted  of  1S,033/.  13*.  2rf.  3  per  Court  a  power 
ceni^  Bank  Annuities  and  351/.  8^.   lid.   cash;  and  by  the  was  directed 
settlement,  approved  by  the  Master's  report  in  consequence  to  be  inserted, 
of  the  petitioner's  proposal,    the  whole  was  settled   to  the  enabling  the 
separate  use  of  Mrs.  Martin  for  life;  with   power,  in  case  ^*f^  *®  soltle 
jEdward  Martin  should  survive  her,  to  give  him  the  interest         mtoircst  of 
of  a  moiety  for  his  life:  the  principal  to  the  children  of  the  ,       ^   z^ 
marriage  according  to  the  appointment  of  their  mother ;  in  ^p^^  ^^^  f^_ 
clefimlt  of  appointment,  equally;  if  but  one,  the  whole  to  diat  tare  husband 
one;  and  if  there  should  be  no  child,  to  the  next  of  kin  of  for  life.     The 
Mrs«  Martin ;  with  power  to  Mr.  and  Mrs.  Martin  to  settle  a  husband  on 
part  upon  the  marriage  of  any  child,  and  to  Mrs.  Martin^  in  ^undertaking 

case    she    should  survive  her  husband,  to  settle  a  moiety    ^    **      ^nsei 
i_i.ni.  .1  to  execute  the 

upon  her  children  by  any  other  marriage.  .^ 


Master  of  the  Rolls. 

There  is  an  omision  in  this  settlement.  It  does  not  give 
the  wife  any  power  of  settling  any  thing  upon  a  future  hus- 
band ;  and,  where  a  young  woman  is  run  away  with,  I  will 
never  consent  to  tie  her  up  to  that  marriage,  and  prevent 
her  from  ever  marrying  again. 

The  settlement  is  all  right  except  in  that  particular.  The 
whole  is  kept  in  her  power  entirely.  Her  husband  can  have 
nodung  but  what  she  chooses  to  give  him ;  which  is  perfectly 
ri^t  under  these  circumstances  (96). 

Confirm  the  report,  with  this  addition;  that  a  power  be 
inserted  therein  enabling  the  said  Margaret  Martin  to  settle 
the  annual  produce  of  a  moiety  of  the  trust  fund  or  any  part 
thereof  upon  any  after-taken  husband  for  his  hfe. 

(90)  See  Stevens  v.  Savage,  ante.  Vol.  I,  154.  WeUs  v.  Price, 
post,  Vol.  V,  d98,  and  the  notes. 


dbcharged. 


sa7 
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1798. 


WWCH 

James. 


Mr.  W,  Agar,  for  the  Petitioner, 
Then  desired,  that  he  might  be  discharged  upon  under- 
taking to  execute  the  settlement. 

Master  of  the  Rolls. 

I  understand,  that  in  StacJcpoWs  Case  ( 97 )  the  Lord  Chan- 
cellor discharged  him  on  undertaking  to  make  a  settlement. 

Therefore  upon  the  petitioner's  undertaking  by  his  Counsel 
to  execute  the  settlement,  let  him  be  discharged. 

(97)  Ante,  Vol.  Ill,  89. 


1798. 
jDec.  8/A. 

1799. 
Jon.  16M. 
By  the  insol- 
Tency  of  the 
Pldntitr  peod- 
iogan  account 
the  suit  is 
abated. 

QiMere,  whe- 
ther notwith- 
standing the 
bankruptcy  of 
the  Plaintiff 
at  law  the  ac- 
tion may  not 
proceed,  the 
assignees  giv- 
ing security 
for  the  costs. 


WILLIAMS  V.  KINDER. 

DY  the  decree  made  in. the  cause  it  was  referred  to  the 
Master  to  take  certain  accounts. 

Before  the  accounts  were  gone  through,  the  Plaintiff  took 
the  benefit  of  the  last  Insolvent  Act;  and  assignees  were 
appointed,  to  whom  his  estate  and  effects  were  assigned  by 
the  Clerk  of  the  Peace,  in  whom  his  property  first '  vested 
under  the  Act. 

The  assignees  conceiving,  the  suit  did  not  abate  by  the  in- 
solvency of  the  Plaintiff,  took  out  warrants  to  proceed  in  the 
accounts  before  the  Master ;  upon  which  a  motion  was  made 
on  the  part  of  the  Defendant  to  stay  proceedings,  till  a  sup- 
plemental bill  should  be  filed  by  the  assignees. 

Mr.  Cox^  in  support  of  the  Motion, 
Mentioned  Sellers  v.  Dawson  {9%\  beTore  Lord  Thurlow^ 
December  8th,  1790;  which  was  considered,  and  over-ruled, 
by  the  Court  of  Exchequer  in  Davison  v.  Butler,  1  Coolers 
Bank.  Law,  558  (99). 


(98)  2  Dick.  738.  2  Anatr. 
458,  n.  See  1  Mer.  363.  Post, 
De  Minckwitz  v.  Udney,  Vol. 
XVI,  460.  RandaU  y.  Mumford, 
XVIII,  424.  Wheeler  v.  Maiins, 
AMadd.  171.  Porter  v.  Cox, 
6  Madd.  80.    Buck,  469.    See 


Monteith  v.  Taylor,  post.  Vol. 
IX,  615 ;  as  to  the  effect  of  the 
Defendant's  bankruptcy ;  and 
Mr,Beame$'$  Observations :  £7e- 
menis  of  Pleas  inEquity,  286,  &c. 
(09)  8lh  edit  by  Mr.  Roots, 
546.    2  Anstr.  460,  n. 
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Lord  Chancellor. 

I  had  an  idea>  that  at  Law>  if  the  Plaintiff  becomes  bank- 
rupt^  the  assignees  giving  security  for  the  costs^  the  Court 
would  allow  the  cause  to  go  on.  Lord  TAurhw  seems  in  the 
case  cited  to  have  taken  it  as  clear,  that  the  bankruptcy  was 
an  end  of  the  suit  at  law :  but  I  rather  believe,  the  practice 
is,  as  I  have  stated.  I  am  pretty  sure,  there  were  some  ^  in- 
stances in  the  Court  of  Common  Pleas  upon  motion  for  costs 
upon  judgment  as  in  case  of  a  nonsuit,  or  for  not  going  to 
trial  (that  b  the  only  course  the  Defendant  can  take);  and 
the  assignees  entering  into  security  for  the  costs,  the  cause 
went  on  in  the  name  of  the  bankrupt.  There  is  great  con- 
venience in  letting  the  suit  stand,  if  it  can  be  done  without 
injury  to  the  Defendants.  AU  the  expence  of  a  new  action 
is  saved  by  the  assignees  taking  up  that  action. 

Let  it  be  mentioned  again. 


1708. 


Mr.  Cox  repeated  his  motion,  and  mentioned  Priddle  v. 
Thonuu,  Hilary  Term  1768;  in  which  the  suit  was  permitted 
to  go  on,  security  being  given  for  the  costs. 


Williams 

V. 

Kinder. 


[  ♦888] 


1790. 
Jan.  16ik. 


Mr.  Pemberton^  for  the  Assignees, 
Relied  on  the  case  in  the  Exchequer. 

Lord  Chancellor. 
The  assignees  must  file  a  bill.  There  is  no  other  way  for 
them  to  come  into  this  Court.  If  a  Plaintiff  at  law  becomes 
bankrupt,  the  Defendant  can  lose  nothing  but  his  costs. 
There  can  be  no  judgment  against  the  Plaintiff  but  for  the 
costs.  In  that  case  therefore,  if  there  are  farther  proceedings, 
aD,  that  is  necessary,  is  to  get  security  for  the  costs.  But  in 
this  Court  more  is  necessary.  A  Plaintiff  in  Equity  may  have 
a  decree  against  him  for  an  accoimt,  and  to  pay  the  balance. 
I  must  therefore  have  before  me  in  a  cause  in  Equity  a 
substantive  Plaintiff,    who   may  abide  such  decree  as  may 

be  made. 
The  proceedings  in  the  Master's  office  must  be  stayed,  till 

the  assignees  make  themselves  parties  to  the  cause. 


Vol.  IV. 
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:i'»-  .  WILLIAMS  r.  SORRELL. 

Jan.  2Sih. 
After  an  as-    11Y  mdenttire^  dated  the  10th  of  April,  1792|  Betgrnrnd 
signment  of  a  SarreU  mortgaged    certain    leasehold  premises   in   the 

mortgage  paj-  ^^^^j  of  Middlesex  for  the  remainder  of  his  term  of  aixtjr 
menu  to  the    ^^^^  ^^  ^^^^^  ^^  ^^^^  ^j.  g^Q^  ^j^^  interest  to  T*owmi# 

with    tnotice  ^^ft^^y  subject  to  redemption  upon  payment  of  the  principal 

must  be  al-      '^^  jnterest  upon  the  S9th  of  September  foUoiring;  and  the 

lowed  bj  the    said  indenture   contained  a  covenant  by  the  mortgagor  for 

assignee:  the    payment  of  the  mortgage-money  and  interest;  and  he  gave 

registry,  the     a  bond  of  the  same  date  for  the  same. 

premises  being      Thomas  Clifton  by  indenture,  dated  the  16th  of  Jamunrjf, 

in  Middles^,     j^g^   .^  consideration  of  600/.  advanced  to  hhn  by  ^im  Wil- 

is  not  notice  ^  •  » 

for  this  Dur-    ^^^^^  assigned  the  mortgage  to  Ann  WilUams,  her  executers, 

pQg^^  administrators,  and  assigns,  subject  to  redemption  on  paj^ment 

l^nd^  after    of  600/.  and  interest  on  or  before  the  16th  of  January,  1795 ; 

the  bill  filed    and  as  a  farther  security  Clifton  mortgaged  other  premises; 

of  the  balance,  ^nd  he  gave  a  bond  of  the  same  date  in  the  penalty  of 
deducting  the    jgoo; 

J,  ^  ^         The  assignment  of  the  mortgage  was  duly  registered, 

with  costs  '  Sorrell  upon  the  25th  oi  January,  1796,  paid  to  CJiftoM 
deprived  the  ^^^'  ^^  account  of  the  principal,  and  14/.  10^.  for  interest, 
assignee  of  due  on  the  mortgage :  the  receipts  for  which  sums  expressed 
snbaeqnent  the  former  to  be  ''in  part  of  300/.  secured  by  mortgage,** 
costs.  and  the  latter  to  be  "  for  interest  due  at  Lady-day  next«^ 

Upon  the  S2d  oiMay,  1796,  SorreU  paid  to  Clifton  the  far- 
ther sum  of  100/.  on  accoimt  of  the  said  principal  money ; 
the  receipt  for  which  expressed  that  payment  to  be  ''  in  part 
**  of  200/.  due  upon  the  mortgage.*' 

Upon  the  18th  oi  May,  1797,  a  commission  of  bankruptcy 
issued  against  Clifton,  and  he  was  duly  declared  a  batik-' 
nipt. 

In  July  1797  the  assignee  of  the  mortgage  filed  the  bill  for 
a  foreclosure ;  charging,  that  the  registry  of  the  assignment 
was  notice  to  the  mortgagor. 

Upon  the  14  th  of  September,  1797,  the  money  remaining 
due  by  the  Defendant  for  principal  and  interest,  the  payments 
made  to  Clifton  being  deducted,  and  the  costs  up  to  that 
time,  were  tendered  on  the  part  of  the  Defendant  to  the 
PlaintifT,  and  reftised. 


CASBIS  IN  CHANCERY; 

The  mortgagor  by  his  answer  denied  any  notice  of  the 
assignment  until  the  S^  ef  April,  1797 ;  when  he  was  appUed 
to  by  the  Solicitor  for  the  Plaintiff  for  the  whole  300/.  and 
interest;  and  he  denied  collusion;  and  prayed  costs  from  the 
time  of  the  tender. 


SflO 


1799. 


Williams 

SORRELU 


Lord  Chancpllor^ 
This  is  precisely  the  question,  whether  after  an  assignment 
of  a  mortgage   payments   made  to   the  mortgagee  without 
notice  must  not  be  allowed? 


SoUcitor  GenercU,  for  the  Plaintiff. 
After  the  late  case  of  Matthews  t.  WaUwjfn{l)  it  is  difficult 
to  contend  against  that.  The  only  difference  in  this  case  is, 
that  this  is  a  mortgage  of  premises  in  the  county  of  Mid- 
dlcMexi  so  that  there  was  a  memorial  registered  imder  the 
statute  (2);  which  is  a  species  of  notice,  but,  I  am  afraid, 
not  for  this  purpose. 

Mr.  Piggott,  for  the  Defendant. 
The  Registry  Act  has  nothing  to  do  with  this.  A  subse« 
quent  purchaser  or  mortgagee  is  bound  to  look :  but  this  case 
was  ^ot  the  object  of  the  statute.  This  mortgagor  had  no 
notice  till  above  three  years  aft^r  the  assignment.  The  as* 
signee  therefore  put  it  in  the  power  of  the  mortgagee  to 
cheat  |he  mortgagor.  A  mortgage  is  a  security  for  a  debt ; 
as  your  Lordship  said  on  the  late  occasion. 

Lord  Chancellor  decreed,  that  the  Defendant,  the  mort- 
gagor, should  be  at  liberty  to  redeem  upon  payment  of  what 
remained  due,  deducting  the  payments  made  to  Clifton,  with 
costs  to  the  time  of  the  tender  only  (3). 


(1)  Ante,  118.  That  notice  is 
not  necessary,  see  127,  and  the 
note. 

(2)  7  Anne,  c.  20. 


(3) 


▼.  Trecothick,  2  Ve$. 


4*  Bea.    181.     See  Beames  on 
Castt,  46. 
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>/ 


COUCH  r.  STRATTON. 

XI Y  indenture,   dated  the  llth  of  Jvly^  1768,  made  pre- 
viously to  the  marriage  of  Hugh  Stratton  and  UrsuUtMna 
Clarke^  two  bonds  and  a  promisory  note  for  different  sums, 
to  the  amount  in  the  whole  of  1000/.  the  property  of  UrsuUama 


1799. 

JoM.  28M. 

Settlement, 

preyioQs  to 

marriage,  of 

the  wife's  for- 

tono  on  her-     ,--,    ,  .       i  .  .  .    a      .i        - 

self     *tli  darKCf  were  assigned  to  trustees,  upon  trust  after  the  mar- 

oovenant  by     ^^^  ^^  receive  the  interest  of  the  said    several  sums  ot 

the  hasband  in  money  secured  by  the  said  securities,  and  pay  the  same  to 

tonsideration     Ursuliana  Clarke  for  her  separate  use  during  her  coverture ; 

of  the  mar-      and  after  the  decease  of  Hugh  Stratton^  in  case  Ursuliana 

riage,  &c,  and  (jiarke  should  survive  him,  to  assign  the  said  securities  and 

the  money  thereby  secured  to  Ursuliana  Clarke. 


for  making 
some  provi-  * 
sion  for  the 
wife  and  her 
issue,  to  pay 
within  three 
months  after 
his  death 
eooo/.  to  the 
trastees,  in 
trust,  if  the 
wife  should 
sarvive  him, 
and  there 


3y  another  indenture  of  the  same  date,  reciting  the  in- 
tended marriage,  and  that  it  was  agreed,  that  the  said  Hugh 
Stratton  should,  besides  the  portion  secured  to  the  said 
Ursuliana  Clarke  by  the  said  indenture  of  equal  date  there- 
with, settle  6000/.  upon  the  trusts  thereinafter  declared, 
Hugh  Stratton  in  pursuance  of  the  said  agreement/  and  in 
consideration  of  the  marriage,  and  the  portion,  he  would  re- 
ceive, and  for  making  some  provision  for  the  said  Ursuliana 
and  her  issue  besides  the  provision  made  by  the  said  inden- 
ture of  equal  date  therewith,  did  for  himself,  his  heirs,  exe- 
shoold  be  no  cutors,  and  administrators,  covenant  and  agree  with  the  said 
issoe,  (which  t^istees,  their  executors  and  administrators,  that  in  case  the 
**  ^itmS  ®^^  marriage  should  take  effect,  he,  the  said  Hugh  Stratton^ 
lo  the  wife  '  ^^  heirs,  executors  and  administrators,  should  within  three 
her  executors  calendar  months  after  his  decease  pay  to  the  said  trustees  or 
4S:c.,  and  to      their  executors  or  administrators   the    sum  of   6000/.  with 

lawful  interest  from  the  day  of  his  death,  upon  trust,  in  case 
the  said  Ursuliana  Clarke  should  survive  him,  having  no  issue 
living  by  him  at  his  death,  nor  being  then  ensient  with  such 
issue,  which  should  be  bom  alive,  that  the  said  trustees  should 
is  entitled  to  P^y  1500/.  and  the  interest  thereof,  part  of  the  said  6000/. 
dower;  and       ^"^  interest,   to   the  said  Ursuliana  Clarke^  her  executors, 

administrators  and  assigns,  for  her  and  their  own  use;  and 

concerning 
statute  of  Dii" 

tributions  is  not  a  satisfaction  or  performance  of  the  covenant. 


pay  the  in- 
terest of  the 
remaining 
4^0/.  to  her 
for  life :  she 


her    share 
under  the 


CARIES  IN  CHANCERY. 


3ftl* 


concerning  4500/.  and  the  interest  thereof^  the  remainder  of 
the  said  6000/.  and  its  interest,  upon  trust  to  place  the  same 
out  at  interest,  and  pay  the  interest  thereof  to  the  smd  Ursu- 
lianaf  as  long  as  she  should  live;  and  after  her  decease  to 
assign  the  said  4500/.  to  such  persons  and  in  such  manner  as 
Hugh  Siration  ♦  should  by  deed  or  will  appoint,  and  for  want 
4^reof  to  pay  the  said  4500/.  to  the  executors  and  adminifr** 
trators  of  Hugh  Straitan. 


Vim. 

Couch 
Stratton.' 

[•392] 


.  The  setdement  contdned  other  clauses  disposing  of  the 
aud  6000/.  upon  other  contingencies,  which  did  not  happen. 

The  marriage  took  place  soon  aftem^rds.     Hugh  Straiton 
died  in  March,  1795,  intestate,  seised  of  real  estate  and  -pos- 
sessed of  leasehold  and  personal  estate,  without  leaving  any 
i^sue,  and  without  leaving  his  wife  UrsuUana  ensienL    She* 
took  out  letters  of  administration. 

The  bill  was  filed  by  the  next  of  kin  and  coheiresses  at  law 
ot Hugh  StrcUton  against  his  widow;  praying,  that  an  account 
9iay  be  taken  of  the  personal  estate ;  and  that  it  may  be  de- 
dared,  that  the  Defendant  is  by  the  said  several  indentures 
«f  the  11th  otJuly,  1768,  barred  of  dower  and  of  any  share 
q£  the  personal  estate  under  the  StcUuie  of  Distribuiions ;  or, 
if  the  Court  shall  be  of  opinion  she  is  not  so  barred,  then 
that  it  may  be  declared,  that  the  sum  of  1500/.,  part  of  the 
said  sum  of  6000/.,  which  the  Defendant  took  under  the  set- 
tlement absolutely,  and  the  life  interest,  which  be  took  in  the 
zjoaa  of  4500/.,  residue  of  the  sum  of  6000/.  therein  mentioned, 
ought  to  have  been  received  and  taken  by  her  in  part  satis- 
faction of  such  share  of  the  personal  estate  of  the  intestate 
under  the  Statute ;  and  that  the  Defendant  may  deliver  up 
tiie  title-deeds,  &c.  relating  to  the  real  estate. 

Solicitor  General  and  Mr.  RomUfjf,  for  the  Plaintiff. 
Upon  the  first  question  the  Plaintiffs  contend,  that  it  b  to 
he  inferred  from  the  terms  of  this  settlement,  that  ^he  fund 
secured  by  it  was  to  be  the  only  provision  for  the  wife  \n  case 
of  her  surviving  her  husbapd :  Vizard  v.  I^ngdale,  mentioned 
in  Ilnmey  v.  Tinney,  3  Atk.  8 ;  also  cited  in  Jordan  y.  Savage, 
Bae.  Ab.  tit  Jointure  JB.  717;  also  mentioned  in  LordAnnaly's 
Reports. 
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Couch 

Stratton. 
[♦398] 


Upon  the  second  question^  supposing  the  Defendant  not 
barred  by  the  settlement^  her  share  of  the  personal  estate 
under  the  Statute,  which  is  much  more  than  the  provision 
under  the  covenant^  must  be  a  satisfaction,  or  rather,  accord- 
ing to  some  of  the  oases,  a  *  performance,  of  what  her  hus* 
band  intended  to  do.  Blandy  v.  Widmore,  1  P.  WiU.  3fl4, 
9  Vem.  709,  which  appears  by  Mr.  Cox*a  'note  to  have  heen 
twice  affirmed,  has  been  acted  upon  in  Lee  y,  D^Aranda, 
1  Ves.  1.  SAtk.  419,  and  a  variety  of  cases  since.  It  is  im- 
possible to  distinguish  this  case  Itom  those.  It  cannot  be  di»- 
tinguished  from  Blandy  v.  Widmore  merely  upon  the  circunw 
stance,  that  the  sum  of  1500/.,  to  which  the  Defendant  is  en* 
titled  under  the  covenant,  forms  part  of  the  sum  of  6000/. ; 
nor  from  Lee  v.  D^Aranda,  because  it  is  to  be  paid,  not  di^ 
xectly  to  her,  but  to  trustees,  in  trust  to  pay  over  to  her. 
The  distinction,  that  has  been  taken,  is,  where  the  provisioit 
has  been  less  advantageous ;  as,  if  it  is  to  be  paid  at  a  distant 
time,  &c.  There  have  been  many  cases  of  real  estate  of  the 
luone  description;  that  where  a  man  covenants,  that  upon 
his  death  his  wife  shall  take  a  certain  sum  out  of  his  pro* 
perty,  if  he  dies  intestate,  and  his  widow  under  the  StaMe 
qf  DisttibutioMM  takes  a  sum  equal  to  that  in  the  covenant,  i% 
is  4  satisfaction  of  the  covenant. 


Attorney  Oenerctl  and  Mr.  Steele,  for  the  Defendant. 
:  The  way,  in  which  the  first  question  has  been  stated,  de*^ 
cides  it ;  that  the  intention  is  to  be  collected  from  the  deed. 
That  is  the  rule  in  all  cases  upon  wills  since  Lawrence  v. 
Ijowrence  {4f).  The  Court  has  expected  either  an  express 
intention  or  necessary  implication.  This  deed  affords  neither. 
It  does  not  appear,  whether  the  husband  had  any  land  at  the 
date  of  the  deed.     Probably  he  had  not. 

As  to  the  other  point,  none  of  these  cases  are  authorities 
for  declaring,  that  an  allowance  is  to  be  made  in  the  distri- 
bution of  the  personal  estate  for  this  sum  of  1500/y ;  and  it 
must  be  carried  farther ;  for  if  so,  it  follows  of  necessity,  that 
the  value  of  the  life  interest  in  the  supi  of  4500/.  must  also 
be  allowed.     The  cases  cited  stand  very  much  by  th^nselves ; 

and 
(4)  See  Frendi  v.  Davies,  and  Strahan  v.  SiUtaim,  ante,  V<^.  II, 
&72 ;  m,  24».    Grea^oresf  v.  Cary,  post,  VI,  615^ 
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and  the  Court  has  been  in  the  habit  of  considering  them 
omstantly  as  cases  of  strict  performance ;  and  if  it  cannot  be 
said,  that  a  covenant  is  strictly  performed,  it  has  never  been 
taken  ai?  a  satisfaction  (5).  Lord  Hardwiclce  in  Barrett  v. 
J^cAfard,  1  Ves,  519,  considers  those  cases  in  that  way. 
Therefore  from  the  oirdumstances  of  those  cases  and  the 
comments  made  upon  them  they  are  to  be  considered  as  cases^ 
in  which  the  covenant  was  actually  performed  in  the  terms 
of  it,  or  at  least  in  the  terms  of  the  agreement,  which  pro- 
duced it;  for  a  ^covenant  to  leave  is  performed  eitl\er  by 
leaving  expressly,  or  by  operation  of  law^  no  disposition  being 
made.  Lord  Tkurhto  in  Kirkman  v.  Kirkmanj  2  Bro,  C.  C 
96,  seems  not  to  approve  of  those  decisions;  saying,  he 
should  have  thought,  the  word  **  leave'*  should  be  taken  in 
ID  active  sense. 

There  is  no  pretence  to  say,  this  covenant  is  performed. 
The  intention  cannot  be  doubted.  There  is  nothing  to  shew, 
die  husband  did  not  mean,  his  wife  should  have  any  thing 
more.  The  expression  in  the  deed  is  "  for  making  some 
"provision'*  for  his  wife  and  issue.  The  inference  from  that 
is,  that*  be  might  then  intend  to  make  a  farther  disposition 
fi>r  them  by  his  will  according  to  his  circumstances.  Jt  can 
hardly  be  doubted,  that  he  knew,  be  was  under  this  covenant; 
and  with  that  knowledge  he  thought,  the  law  would  make  fi 
proper  will  for  him,  satisfying  that  among  his  other  debts. 
This  fund  of  1500/.  is  blended  with  the  provision,  which 
rdatea  to  the  45()0/.  It  could  not  be  the  intention,  that  a  p^ 
of  the  sum  secured  by  the  whole  effect  of  the  entire  covenant 
should  be  taken  as  a  satisfaction,  and  the  inte^rest  pf  the  other 
part  should  not  go  likewise  in  discharge  of  the  dbtributive 
share.  K  it  is  to  turn  upon  the  supposed  intention,  the  same 
evidence,  that  shews  the  intention,  that  the  1500/.  is  to  go, 
•s  it  were,  into  hotchpot,  must  likewise  make  out,  that  the 
value  of  the  life  interest  must  be  brought  into  hotchpot  in 
the  same  manner. 


iW. 


Cottti, 

V. 
STfeATtO*. 


[  ♦394] 


Solicitor  General,  in  reply^ 
fai  Lee  V.  D'Aranda  it  was  to  be  done  by  deed  or  will.    A 
fair  argument  arises  from  that,  that  the  word  ^' leave**  was, 
as  Lord  Thurlow  says,  used  in  an  active  sense. 

(5)  See  Mr.  Cax*s  note  to  Blandy  v.  Widmore,  1  P.  Will.  324; 
and  the  notes,  ante.  Vol.  1, 112, 259. 
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Lord  Chancellor. 
You  do  not  go  so  far  as  to  contend,  that  the  interest  of 
the  4500/.  is  to  be  taken  as  a  satisfaction. 

Solicitor  General. 
No.    It  is  merely  an  annuity  for  life. 

Lord  Chancellor. 

Then  the  covenant  is  entire. 

With  regard  to  the  other  point  here  is  nothing  carrying 
with  it  the  least  implication  with  respect  to  dower. 

Vizard  v.  Longdate  does  not,  I  believe,  stand  high  in  point 
of  authority.  Not  a  great  while  before  that  case  Lawrence 
Y.  ^ Lat€rence{6)  occurred;  which  was  so  mucl^  contested; 
running  upon  the  point,  whether  this  Court  could  hold  any 
thing  a  bar,  which  is  not  a  bar  by  the  Statuie{7). 


Solicitor  General. 
In  Vizard  v.  Longdate,  I  beUeve,  the  question  most  dis- 
cussed was,  not  simply  upon  the  construction  of  the  instru- 
ment, but  whether  that  sort  of  provision  by  a  bond  to*  secure 
a  sum  of  money  could  from  the  nature  of  the  security  be 
considered  as  a  bar  of  dower.  There  is  strong  reason  to 
think  so  from  what  is  said  upon  it  in  Atlcyns. 


The  common  decree  was  made  for  an  account  of  the  per- 
sonal  estate,  &c. 

(6)  1  Eq.  Ca.  Ab.  218,  210.   2  Vem.  366.   1  Bro.  P.  C.  60U 

(7)  27J»?n.VIII,  clO. 
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IN    THE    COURT    OF   EXCHEQUER. 

The  Rt.  Hon.  Sir  Archibald  M acdonald,  Knt.  Chief  Baron. 

Sir  Beaumont  Hotham^  Knt.      ^ 
Sir  Richard  Perryn^  Ejit.         %  Barons. 
Sir  Alexander  Thompson^  Knt.  ' 

TAYLOR  and  Others  (Assignees  of  FIELDS) 

V.  FIELDS  (8).  WOO. 

Jan.  20IA. 
^T^HE  point  in  this  cause  depended  upon  the  general  ques-    A  separate 
tion,  whether  a  separate  creditor  of  one  partner  can  hold  creditor  of  a 
the  partnership  effects^  taken  under  an  execution  for  his  se-  Pf"^®'  ^^  no 

parate  debt,  against  the  joint  creditors  of  the  partnership.  J^  ,  •gainst 

Ai.i  .  11         1  iT  *"®  joint  pro- 

At  the  tune  the  execution  took  place  the  partnership  was  p^^jy  r^Jt 

insolvent ;   but  a  commission  of  bankruptcy  had  not   then  ^^lh  the  seiMi- 
i^ued.  rate  interest  of 

'that  partner; 
The  Court  having  taken  some  time  to  consider,  the  Lord  ^^'«  lu>  share 

Chief  Baron  deUvered  theur  opmion:  upon  a  division 

of  the  snr- 

The  right  of  the  separate  creditor  under  the  execution  de-  ^  ^  ^ 

pends  upon  the  interest,  each  partner  has  in  the  joint  pro-  of  the  partncr- 
perty.     With  respect  to   that  we  are  of  opinion,  that  the  ship :  there- 
Corpus  of  the  partnership  effects  is  joint  property ;  and  nei*  fore  joint  pro- 
ther  partner  separately  has  any  thing  in  that  Corpus ;   but  P^rty  of  an  in- 
the  interest  of  each  is  only  his  share  of  what  remains,  after  •olvent  part- 
the  partnership  accounts  are  taken.  .     *   ^     .  ^"^ 

In  Skipp  V.  Harwood(,9),  we  see,  that  whatever  the  right  ^     o  gen     tA 
of  the  partnersl^ip  may  be,  it  is  not  affected  by  what  may  j^i^i  cannot 
happen  between  the  individual  partners.     There  is  a  distinc-  be  held  against 
tion  between  the  rights  of  the  partners  and  the  rights  of  the  the  joint  cre- 
partnership.     As  between  one  partner  and  the  separate  ere-  ditors. 
ditors  of  the  other  they  cannot  affect  the  joint  stock  any  far- 
ther than  that  partner,  whose  creditors  they  are,  could  have 
affected  it.     In  Fox  v.  Hanbury^  Cowp.  445,  Lord  Mansfield 

was 

(8)  See  a  fall  sUtement  of  this        (9)  1  Vet.  239,  by  the  name  of 
case  in  the  note  (  post,  Vol.  XV,     West  v.  Skip :  2  SwanU,  586. 
659)  to  Young  v.Keighley. 
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1799*  was  led  to  the  consideration  of  a  point,  that  bears  much  upon 
this  case ;  and  adverting  to  the  case  of  Skipp  v.  Harwood  he 
states  a  passage  of  Lord  Hardwieke*a  judgment  from  his  own 
note  rather  stronger  than  it  appears  in  the  Report :  '^  K  a 
'^  creditor  of  one  partner  takes  out  execution  against  the  i>art- 
*'  nership  effects,  he  can  •  only  have  the  undivided  share  of 
"  his  debtor ;  and  must  take  it  in  the  same  manner  the  debtor 
*'  himself  had  it,  and  subject  to  the  rights  of  the  other  partner.** 

What  18  the  manner,  in  which  the  debtor  himself  had  it  ? 
He  had  that,  which  was  undivided,  and  could  only  be  divided 
by  first  delivering  the  effects  from'  the  partnership  debts.  He 
who  comes  in  as  his  companion,  as  joint-tenant  with  hitt, 
according  to  tins  doctrine  of  Lord  Hardwicke  must  take  it 
in  the  same  manner  the  debtor  himself  bad  it,  snlgeet  to 
the  rights  of  the  other  partners. 

Lord  Mansfield  having  stated  what  according  to  the  course 
of  the  Common  Law,  as  far  as  it  respects  trade  between  part-* 
ners,  is  the  rule,  that  a  creditor  taking  out  execution  agunst 
a  partner  is  directly  in  the  place  of  the  partner  debtor,  pro- 
ceeds to  shew,  that  by  the  same  rule,  where  a  partner  becomes 
bankrupt,  the  assignees  are  put  in  the  place  of  the  partncar,  in 
whose  right  they  come  in,  and  by  no  means,  as  was  argued  by 
Mr.  Plumer,  by  any  rule  arising  out  of  the  bankrupt  laws ; 
for  nothing  is  said  in  any  one  of  those  Acts  as  ta  the  credif ors 
of  a  partnership  and  the  separate  creditors  of  one  partner. 
But  the  same  Common  Law  apphed  in  the  case,  where  one 
partner  becomes  a  bankrupt,  provides,  that  the  assignee  of 
die  bankrupt  shall  be  in  the  same  situation  as  that,  in  whicli 
a  credits  taking  out  execution  stood  before  those  Acf9,  This 
introduces  all  the  cases  of  bankruptcy;  which  Mr.  Pbtmer 
wished  to  exclude,  as  not  applicable  to  a  case,  in  wMch  there 
was  no  bankmpti^;  and  this  case  is  to  be  considered,  as  if  no 
bankruptcy  had  taken  place ;  as  the  execution  was  before  the 
Assignee,  ex-  bankruptcy.     In  law  there  are  three  relations:    first,  if  a 

eestor,  or  se-  person  chooses  for  valuable  consideration  to  sell  his  intnresi 
fttrate  ere«  ^ 

<litor,  coming 

in  the  right  of  out  partner  against  the  joint  property,  comes  into  nothing 
nore  than  an  interest,  subject  to  an  accotint  between  the  partnership 
and  the  partner,  and  therefore  to  the  joint  debts:  assignee  nnder  a 
separate  commission  of  bankraptcy  has  only  the  same  right  to  stand  in 
the  place  of  the  bankrupt  by  the  common  law,  not  under  (he  bankropC 
laws. 
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in  ihe  partnership  trade ;  for  it  comes  to  that ;  or  if  his  next 
of  kin  or  executors  take  it  upon  his  death ;  or  if  a  creditor 
takes  it  in  execution,  or  the  assignees  under  a  commission  of 
bankruptcy.  The  mode  makes  no  diiBference :  but  in  all  those 
cases  the  application  takes  place  of  the  rule,  that  the  party 
coming  in  the  right  of  the  partner  comes  into  nothing  more 
than  an  interest  in  the  partnership,  which  cannot  be  tangible, 
cannot  be  made  available,  or  be  *  delivered,  but  under  an 
account  between  the  partnership  and  the  partner;  and  it  is 
an  item  in  the  account,  that  enough  must  be  left  for  the 
partnership  debts. 

A  great  deal  has  been  said  of  the  inconvenience.    What  is 
the  inconvenience  ?   It  is  true,  the  individual  trusted  to  the 
partnership  fund  in  his  idea  at  the  time  he  was  lending  the 
money:  not  that  I  believe,  that  is  very  common.     But  it  may 
be  dangerous  in  a  thousand  instances  to  have  anything  to  do 
irith  a  trader ;  as,  for  instance,  to  purchase  an  estate ;  for  an 
act  of  bankruptcy  may  have  been  committed  five  years  brfore, 
which  win  reach  the  estate.    But  look  to  the  danger  on  the 
other  side:  one  partner  giving  a  bond;  and  the  creditors  of 
die  partnership  looking  to  the  stock  itself.     It  is  said,  that  in 
ibis  case  the  joint  creditors  had  done  nothing;  and  this  me- 
Titorious  creditor  has  a  right  to  be  preferred  on  account  of  his 
early  diligence.     But  what  is  that,  to  which  he  is  entitled? 
The  estate  of  a  partner  is  debtor  to  him.    The  question  there- 
fore recurs  to  the  consideration,  what  it  was  that  partner  had ; 
for  the  creditor  cannot  be  entitled  to  any  more.    It  therefore 
argues  nothing  to  say,  he  has  the  merit  of  diligence,  till  we 
see,  upon  what  that  merit  can  attach.     If  the  partner  himself 
therefore  had  nothing  more  than  an  interest  in  the  surplus 
beyond  the  debts  of  the  partnership  upon  a  division,  if  it 
turns  out,  that  at  Common  Law  that  is  the  whole,  that  can 
be  delivered  to,  or  taken  by,  the  assignee  of  a  partner,  the 
executor,  the  sheriff,  or  the  assignee  under  a  commission  of 
bankruptcy,  all,  that  is  deUvered  to  the  creditor,  taking  out 
the  execution,  is  the  interest  of  the  partner  in  the  condition 
and  state,  he  had  it ;  and  nothing  was  due  to  this  partner 
separately,  the  partnership  being  insolvent.    The  whole  pro- 
perty was  due  to  the  partnership  creditors,  and  not  to  either 
partner  (10).- 

(10)  Hankey  v.  Garratt,  ante,  Vol.  1, 236,  and  the  note,  2d9. 
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Rolls. 

179B. 

Dec.  2lst,  24th. 

1709-  BOOTH  V.  BOOTH. 

Jan.  29ih. 
Residuary  be-     DOBERT  BRAGGE    by  his  will,    dated    the    gist  of 
qnest  to  trus-  January^   1777,   devised    hi>  real  estate  to  his  great- 

tees  npon  nephew  Robert  Booth  and  hia  issue  in  strict  settlement^ 
A^'A  A  ^*^  remainder  to  his  brother  Richard  Booth,  and  his  issue 
Si  eanallv  '  "*  strict  settlement;  with  similar  remainder?  to  their  sisters 
between  the  Pl^^be  Booth  and  Ann  Booth,  and  their  issue  respectively, 
testator's  two  '^^^  testator  also  gave  a  legacy  of  *  600/.  to  his  great- 
great^nieces  nephew  Robert  Booths  and  100/.  to  Robert  Lathropp,  whom, 
until  their  re-  he  appcHn ted  sole  executor;  and,  after  giving  some  other  pecu- 
spective  mar-  niary  legacies,  he  gave  all  the  residue  of  his  estate  and  effects, 
riages,  an  ^  which  should  remain  after  paying*  his  debts,  funeral  expences, 
,.  .  I  *..  charges  of  proving  his  will,  and  the  legacies,  to  Sir  dohn 
their  respec-  Chapman  and  Robert  Laihropp,  their  executors,  administra- 
tive marriages  tors,  and  assigns,  upon  trust  as  soon  after  his  decease  as 
to  assign  and  conveniently  might  be  to  collect  and  get  in  same,  and  invest 
transfer  their  same  from  time  to  time  in  some  of  the  public  funds  or  upon 
respective  government  or  real  security  in  their  joint  names  or  in  the 

moie  *■  J^*"       name  of  the  survivor  with  power  to  change  such  funds;  and 

to  th  m  r      *^P0"  ^'^s*  ^^  P^y  ^^^  dividends  and  produce  thereof,  as  the 
spectively  same  should  from  time  to  time  become  due,  equally  between 

held  a  vested  his  great-nieces  Phcebe  Booth  and  Ann  Booth  until  their  re- 
interest  before  spective    marriages,  and    Qrom  and  inunediately  after  their 
marriage;  be-   respective  marriages  to  assign  and  transfer  their  respective 
mg  taken  out  moieties  or  shares  thereof  unto  them  respectively, 
of  the  general       ^j^^  testator  died   soon  aflierwards.     Richard  Booth  took 
C  *1  L     •  th  t  ^  considerable  real  estate  upon  the  death  of  his  father, 
dtet  incertns         ^^  ^^  ^*^  ^^  ^®  ^^  Phcsbe  Booth  and  Ann  Booth  were 
tn  testamento     both  of  age ;  and  they  filed  the  bill  to  have  their  interests 
eoiuUtumem       in  the  residue  declared :  but  the  Master  of  the  Rolls  thought 
facit.    One  of  that,  as  the  Plaintiffs  might  marry,  the  question  was  not  ripe 
the  legatees      for  decision, 
being  aead 

without  having  been  married,  the  Coort  directed  one  moiety  to  be  paid  to 
her  executors;   bat  would  not  permit  the  other  moiety  to  be  paid,  but 
directed  the  interest  and  dividends  of  that  moiety  to  be  paid  to  the  other  • 
legatee,  with  liberty  to  apply  in  case  of  her  marriage  or  her  death  before 
marriage. 


<;aSES  DJ  CrillNCEItY. 

"by  the  decree  made  in  that  cause  on  the  13th  ofJwie  I79S 
the  fund  was  ordered  to  be  transferred  to  the  Accountant- 
General;  and  an  inquiry  was  directed  for  the  purpose  of  as- 
certainingy  who  were  the  testator's  next  of  kin  at  the  time 
of  his  death. 

The  report  stated,  that  the  Plaintiffs  and  their  two  brothers 
Robert  and  Richard  Booth  were  the  testator's  next  of  kin  at 
the  time  *  of  his  death ;  and  that  the  Fhintiff  Phcebe  Booth 
died  in  June  1797,  without  having  been  ever  married.  By 
her  will,  made  shortly  before  her  death,  she  appointed  her 
brother,  the  Defendant  Richard  Booth,  and  the  Plaintiff  ^itn 
Booth,  her  executors;  and  having  disposed  of  certain  real 
estates,  and  given  a  legacy  of  100/.  to  her  brother  Richard 
Booth  for  his  trouble  as  one  of  her  executors,  she  gave  the 
residue  of  her  personal  estate  to  the  Plaintiff  ^nn  Booth,  but 
inth  such  request  annexed^  as  therein  mentioned. 
-  The  cause  coming  on  for  farther  directions,  the  question 
was,  whether  the  share  of  Phcebe  Booth  in  the  residue  of  the 
personal*  estate  of  Robert  Bragge  under  his  will  was  an  abso- 
lute vested  interest  in  her,  to  be  transferred  to  her  executors, 
or  whether  in  the  event  of  her  having  died  unmarried  it 
bUonged  to  the  next  of  kin  oi  Robert  Bragge  as  undis- 
posed of. 

Mr.  Lloyd  and  Mr.  Wooddeson,  for  the  Plaintiff. 
This  was  clearly  a  vested  interest  in  Phcebe  Booth,  though 
she  never  married  according  to  May  v.  Wood,  3  Bro,  C  C 
471,  and  other  cases;  marriage  not  being  a  condition  prece- 
dent. The  words  ^^  until"*  and  "tc/*eii"  denote  the  time  df 
payment ;  and  postpone  that  only ;  not  importing  a  condition 
precedent  to  the  vesting  of  the  interest.  This  is  a  personal 
legacy.  There  is  scarce  an  instance,  in  which  the  divi- 
dends having  been  given,  and  the  capital  being  directed  to  be 
paid  to  the  same  person  at  a  future  period,  it  has  been  held 
a  condition  precedent.  In  Daintry  v.  Daintry  6  Term  Rep, 
B.  R.  307,  which  was  sent  from  this  Court,  nothing  but 'the  an- 
nuity was  given  to  the  devisee,  until  he  married ;  yet  the  Court 
of  King's  Bench  held,  he  had  the  absolute  property.  From 
Boraston^s  Case,  3  Co.  19,  down  to  Doe  v.  Lea,  3  Term  Rep. 
B.  JS.  41,  the  decisions  have  been  uniform,  that,  as  a  general 

proposition, 
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proposition^  the  word  "  until "  does  not  prevent  the  vestkigi 
In  Atkinson  v.  Paice,  1  Bro.  C.  C.  91,  the  Lord  Chancellor 
relied  on  Tomkins  v.  Tomkins ;  though  it  does  not  appear 
in  the  report;  and  that  case  was  also  relied  on  by  Lord 
Mansfield^  in  Goodtitle  v.  Whitby,  3  Bur.  234^. 

It  will  be  contended,  that  there  b  a  distinction  between  an 
event,  that  is  certain,  and  must  come,  and  such  an  event  as 
marriage  I  and  there  are  several  cases,  that  may  at  first  sight 
appear  in  favor  of  the  Defendant;  as  Garbui  v.  Hiltanf  and 
Atkins  V.  Hiccocks,  1  Atk.  *381,  500;  and  EUon  v.  ElUm^ 
SAtk.  50*i  IVes.  4fi  1  Wila.  159:  but  there  are  striking  dis- 
tinctions. Those  were  all  gifts  of  a  legacy,  not  a  reudue,  and 
upon  the  condition  of  marriage  requiring  consent*  There- 
fore the  legacies  were  held  not  due;  and  die  rule  of  the  Civil 
Law,  that  cBe#  incertus  in  testamento  conditionem  /acH,  todc 
place.  Where  the  testator  affects  to  dispose  of  the  residue^ 
there  is  always  a  strong  presumption  against  presuming  an 
intestacy.  In  all  those  cases  there  are  express  words  of  con- 
dition: in  thb  there  are  none.  In  Atkins  y.Hiccodis  Lord 
Hardwicke  states  the  rule  of  the  Civil  Law;  and  dtea  a 
passage  from  Swinburne.  There  is  another  passage  in  the 
same  bool^  ^8,  /olio  edition,  which  is  very  strong ;  where 
the  case  is  put  of  a  sum  of  money  given  to  a  young  maid 
for  and  towards  her  marriage;  and  she  dies  unmarried: 
Upon  the  question,  whether  it  is  due  to  her  executor, 
Swinburne  gives  his  opinion,  that  it  is  due;  especially  if 
she  was  marriageable ;  and  he  cites  many  authorities.  Ward 
v»  Trigg,  cited  in  EUon  v.  EUon,  3  Atk.  505 ;  1  Ves.  5,  is  a 
strong  authority,  that  it  is  not  true  as  a  general  proporition, 
that  in  all  such  cases  an  actual  marriage  is  necessary. 

In  this  case  the  produce  of  the  whole  residue  is  given  to 
these  great-nieces  immediately  after  the  testator's  decease 
until  their  respective  marriages ;  and  in  giving  the  capital  he 
describes  it  as  their  respective  moieties  or  shares  thereof! 


Mr.  Graham,  for   the  Defendants,    the    other  next  of 
Km. 
Upon  the  words  of  this  will  and  the  authorities  it  is  impos- 
sible to  contend,  thaf  ^ere  is  a  necessary  implication,  that  the 
testator  intended  the  capital  of  his  residuary  personal  estate 

to 
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to  ^eet  at  all  events  in  his  great-nieces.  The  wordt  ekarfy 
express  in  plain  language  a  different  idea.  ^The  dividendil 
only  are  to  be  paid,  until  they  marry;  and  then  fitom  and 
hnmediately  after  their  respective  marriages,  without  any  se* 
IMurmtion  of  the  sentence,  the  capital  is  to  be  assigned  and 
transferred  ih  moieties*  He  has  expressly  negatived  ibd 
vesting  tiQ  marriage ;  therefore  if  they  lived  to  the  age  of 
ninety  uninarried,  it  it  is  impossible  they  could  have  had 
more  than  the  dividends.  The  intention  not  to  give  them 
die  capital)  tmless  they  knarry,  may  be  very  consistent  He 
might  have  thought,  they  would  not  want  the  capital,  unless 
they  married;  therefore  supposing,  they  would  marry,  he  did 
not  look  to  the  particular  case,  that  has  happened.  It  U 
an  argument  frequently  used  upon  wills,  that  if  the  case  had 
been  put  to  the  testator,  he  would  have  provided  ^for  it. 
The  answer  to  that  is,.  Quod  voluit  non  dixit.  I  admit  the 
eases,  in  which  it  has  been  held,  that,  where  the  capital  is 
given  originally  in  trust  to  receive  and  dispose  (ff  the  rents 
land  profits  for  the  maintenance  and  education  of  an  infant 
until  he  shall  attain  21,  and,  when  he  shall  attain  that  age,  to 
assign  the  same  to  him,  the  capital  being  given  in  the  first 
instance  evidently  for  the  benefit  of  the  party,  and  the  pay- 
ment only  postponed,  his  not  arriving  at  that  time  shall  not 
defeat  the  vesting.  In  May  v.  Wood  the  absolute  interest 
was  given  in  the  first  instance.  In  MaeieU  v.  Winter^  {antef 
VoU  III,  536)  the  Lord  Chancellor  went  merely  upon  this  ; 
that  nothing  was  given,  till  the  event  happened.  In  Baisford 
^.  Kebbellf  {ante^  Vol.  Ill,  363,)  his  Lordship  clearly  affirmed 
that  opinion;  holding,  that  where  the  dividends  are  giveni 
imtil  a  particular  time  arrives,  or  a  particular  circumstance 
happens,  if  the  party  does  not  arrive  at  that  time,  or  that 
tarcumstances  does  not  happen,  the  disposition  of  the  capital 
does  not  take  effect.  The  Courts  of  Law  have  found  them* 
selves  bound,  where  the  testator  has  marked  the  circumstancci 
upon  which  the  property  is  to  go  over.  In  Doo  v.  Brabautf 
and  Calthorpe  v.  Gough,  3  Bro.  C.  C.  393,  395,  the  argu«< 
ment  from  the  general  intention  was  much  stronger  than  in 
this  instance. 

The  passage  in  Swinburne  is  simply  an  opinion  of  his  own. 
The  current  of  cases  cited  by  him  is  with  the  Defendant;  and 
the  reason  is  given ;  *'  pariicularfy  if  9he  was  marriageable.^ 

A  legacy 
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A  legacy  given  in  that  way  may  be  considered  as  given  abso* 
lutely  to  her  for  her  advancement  in  life.  This  testator  shews 
a  different  intention  in  the  event  of  these  legatees  marrying  or 
not.  A  clear  express  intention  appears  that  they  shall  take 
the  capital  only  in  the  event  of  their  being  married ;  and  there 
is  no  necessary  inference ;  for  there  is  a  very  probable  reason 
the  other  way;  that  being  unmarried  they  would  only  require 
the  dividends.  The  reasoning  in  the  cases  in  Atkyns  is  very 
strong  in  favour  of  the  Defendants.  Ward  v.  Trigg ^  if  there 
were  not  other  circumstances,  would  be  against  these  cases : 
but  the  testator  meant,  that  legacy  should  not  fall  into  the 
residue  in  any  other  event  than  that  specified ;  and  the  Court 
then  adopted  the  principle,  that  it  was  merely  intended  as 
check  upon  a  marriage  without  consent;  and  therefore  as 
the  daughter  did  not  marry,  there  was  no  ground  t^f  for- 
feiture. In  the  other  cases  Lord  HardtxAcke  clearly  thought 
marriage  was  an  essential  part  of  the  character  of  the  legatee. 
♦Thai  applies  equally  to  a  residue.  What  difference  is  there 
between  a  legacy  and  a  share  of  the  residue  ?  Every  legacy 
is  a  share  of  the  residue. 


Master  of  the  Rolls. 

There  is  a  great  distinction  between  a  legacy  and  a  bequest 
of  a  share  of  the  residue  given  in  this  way.  Where  a  legacy 
is  given  upon  a  condition,  if  the  residue  is  disposed  of,  the 
legacy  b  given,  though  the  condition  is  not  performed.  In 
this  case  the  Court  struggles  against  an  intestacy.  The  Court 
is  always  liberal,  wherever  it  can  be  contended,  that  payment 
merely  is  postponed  on  account  of  the  age  of  the  party  or 
other  circiunstances. 

In  MacJceU  v.  Winter  the  Lord  Chancellor  in  reversing  my 
decree  went  upon  there  being  nothing  vested.  I  thought,  I 
found  such  words ;  and  I  think  so  still. 

The  material  difference  between  this  case  and  May  v.  Wood 
is,  that  the  time  of  marriage  may  never  arrive.  Lord  Hard' 
wicke  laid  great  stress  upon  that  difference ;  for  marriage  is 
to  be  supposed  the  consideration,  upon  which  the  legacy  is 
to  attach. 

Daintry  v.  Daintry  was  a  very  particular  case,  turning 
upon  the  whole  will.  Lord  Kenyon  did  not  approve  of  the 
distinction  in  Fiyrth  v.  Chapman^  any  more  than  I  do :  but  it 

cannot 
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ctffliiiot  be  got  rid  of.  I  knoW|  the  Judges  were  inclined  to 
vaakfd  another  certificate^  and  to  certify  as  to  the  real  estate^ 
one  way,  as  to  the  personal^  another:  but  they  found  the 
will  too  strong. 

In  Doo  y.  Brabant  Lord  Thurlow  inclined  the  other  way : 
so  did  I  in  CaUhorpe  v.  Gough. 

Mt.  lAoydi  in  reply. 

tn  MaickeU  t.  Winter  the  £6rtf  ChanteUot  went  upon  the 
Tioleht  implication  arising  upon  the  whole  will;  and  your  Honor 
determined  Wainewright  y.  WainewrigAi  {ante.  Vol.  Ill,  508) 
upon  the  same  ground. 

These  conditions  are  considered  subsequent  There  is  a 
sensible  distinction  between  a  legacy  and  a  residue*  It  is 
dear,  this  man  could  not  mean  to  die  intestate,  in  case  these 
legatees  did  not  marry.  It  is  not  giyen  over;  and  he  has 
ghren  a  legacy  to  his  executor,  so  ^  as  to  make  him  a  trustee* 
In  those  cases  in  AtkynSy  if  the  legatee  did  not  marry,  the 
legacy  was  given  to  other  persons  by  name.  This  is  a  very 
peculiar  case.  Suppose,  these  great-nieces  were  the  only  next 
of  kin,  it  would  be  very  absurd  to  suppose,  that  he  meant 
in  the  event  of  their  not  marrying  to  give  it  to  any  one  else. 
He  must  have  known,  that  in  that  event  they  would  take 
one  half  of  it. 

Some  cases  have  been  detenmned,  that  have  rendered  this 
subject  rather  nice.    In  Barlow  v.  Grant,  1  Vem.  S55,  a  le- 
gBCj  to  put  an  infant  out  apprentice  was  held  vested,  though 
the  legatee  died  without  having  been  put  out  (II).    It  might 
Iiave  been  there  said,  it  was  for  a  particular  purpose.    If 
according  to  the  rule  laid  down  by  the  Lord  Chancellor  in 
Batsford  y.  Kebbell  there  is  to  be  a  distinction  between  the 
rents  and  profits  and  the  land  itself,  and  between  the  divi- 
dends and  the  capital,  that  will  go  a  great  way  towards  over^ 
taming  Daw  v.  Lord  Chatham {\2)  and  other  cases,  in  which 
it  has  been  held,  that  a  gift  of  the  rents  and  profits  or  divi- 
dends 

(11)  See  also  Nedll  v.  NeviU,  1  Madd.  488.  Feame'9  Executory 
2  Fern.  431.  Devtset,  (edition  by  Mr.  Powell,) 

(13)  7  Bro.  P.  C.  453,  edition    169,  &c. 
bjMr.rm/m.    TothiUr.Pitt, 
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den^8  is  a  gift  of  the  land  or  the  fiind  itself.  Upon  tike  di»* 
tinction  betiveen  a  legacy  and  a  residue  this  is  vested. '  There 
is  no  confinement  to  the  lives  of  these  legatees;  and' the  ex^ 
pression  "  their  respective  moieties"  is  very  strong. 


Master  of  the  RoLi«s. 

I  have  looked  into  all  the  cases,  that  were  dted^  and  some 
others,  that  have  occurred  to  me,  upon  the  question,  whether 
these  shares  of  the  residue  were  vested,  or  not;  and  I  am 
much  inclined  to  think,  they  were  vested ;  notwithstunding  die 
general  rule,  that  an  uncertain  day  of  payment,  or  any  circum- 
stances, that  are  to  precede  the  payment  of  a  legacy,  wiD 
render  it  subject  to  condition.  That  is  the  general  rule ;  and 
I  should  be  very  sorry  to  be  supposed  by  any  judgment  of 
mine  to  break  in  upon  it.  The  only  question  is,  whether  upon 
the  circumstance,  that  this  is  the  Case  of  a  residue,  and  the 
particular  wording  of  the  clause,  this  case  is  made  an  excep- 
tion to  the  rule,  and  is  taken  out  of  it.  At  present  I  am 
very  much  inclined  to  think,  it  is :  but  I  am  not  prepared 
to  make  that  decree,  least  I  should  be  thought  to  break  iq 
upon  the  rule. 

In  May  V.  Wood  the  case  of  Love  v.  L' Estrange,  3  JSrou 
P.  C  337,  is  mentioned;  my  observations  upon  which  are  re- 
presented with  too  great  latitude.  I  also  doubt,  whether  Lord 
JLoughborottgh's  observations  upon  that  case  in  Manihouse  v. 
Holme  are  correctly  stated.  If  it  is  accurate,  it  is  a  strong 
authority,  that  the  case  of  a  residue  is  a  complete  exception 
to  the  rule.  It  is  true,  the  case  of  a  residue  do,es  notajqpear 
in  the  reasons  in  Love  v.  L' Estrange  to  have  been  mudi 
insdsted  on.  .  . 

|ily  inclination  is  to  hold  this  a  vested  interest:  but  I. wish 
to  take  more  time  to  consider  it* 


1799. 
Jan.  29tA. 


Master  of  the  Rolls. 
This  case  deserved  very  great  consideration,  least  it  should 
be  supposed,  that  the  Court  had  by  deciding  it  trangressed 
the  rule  laid  down  as  to  legacies  given  payable  at  an  uncertain 
time.  When  it  was  argued,  I  was  imju^ssed  with  im  iAtB^ 
that  it  was  distinguishable  from  all  the  cases  in  re8|pect  of  its 

being 
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IbbSiig  tM  the  c$»e  of  a  legacy,  but  a  reddue;  and  idl  iha 
cases,  ia  which  that  rule  prevailed,  were  cases  of  mere  legacies^ 
to  be  paid  out  of  the  personal  estate  by  the  executor;  the 
residuary  legatee,  or  the  executor,  if  he  was  to  have  the 
reidue,  having  only  to  pay  ^  the  ^me  the  legacy  became  due^ 
and  taking  the  residue^  But  this  is  not  that  case,  but  the 
case  of  a  residue^ 

I  do  110  see,  that  any  of  the  pecuniary  legacies  are  given 
to  Phebe  and  Ann  Booth;  though  I  do  not  think,  that  would 
make  inuch  difierence:  they  are  both  comprehended  in  the 
limitations  of  the  real  estate.  It  is  to  be  observed,  thai  Robert 
haihropp  only  is  executor :  Sir  John  Chapman  is  a  trustee,  but 
not  lexecuton  Therefore  it  is  not  a  gift  of  the  residue  to  the 
executor,  but  to  him  and  another  person  upon  these  trusts* 
]|^oth  these  residuary  legatees  were  adults  at  the  time  the 
fesidue  was  given  to  them :  if  it  had  been  otherwise,  it  might 
hfkve  made,  some  ingredient  in  the  argument.  The  event,  that 
has  happened,  is  that  one  of  them  has  died  without  having 
^ver  been  married;  and  the  bill (13)  is  filed  by  her  sister 
claiming  under  her  will,  and  insisting,  that  she  was  entitled, 
thpqgh  she  nevier  married ;  that  marriage  was  not  a  condition 
precedent,  upon  which  the  residue  was  to  vest;  but  merely 
denoted  the  time,  at  which  the  residuary  legatees  were  to  be 
put  ip  full  possession  of  the  property. 

He  argument  upon  the  part  of  the  Plaintiff  turned  upon  a 
gxNmd,  that  is  frequently  taken  upon  legacies  payable  at  a 
fatiwr  day,  whidi  on  account  of  the  death  of  the  legatee  never 
aniies;.  that  the  time  bebg  mentioned  merely  as  the  time  of 
pfiyaient  on  account  of  th^  sittuition  and  circumstances  of  the 
party  is  never  held  to  defeat  the  legacy.  The  cases  were 
Opmmented  upon  on  both  sides.  Atkinson  v.  Paice  was  men- 
tiooed ;  which  I  lay  out  of  the  case.  It  does  not  prove  much. 
Of  the. other  cases  Boraston's  Case,  Doe  ▼•  Lea,  GoodtUle  v. 
fFlUby,  and  Mansfield  v.  Dugard,  1  Eq.  Ca.  Ab.  195,  are 
in  favor  of  the  Plaintiff:  but  it  was  properly  observed^  they 
tnefe  all  cases  of  an  absolute  interest;  the  possession  of  which 
was  to  be  given  at  a  certain  time.    The  reasoning  upon  them 

would 
(^3)  A  suf^pmentai  biU  was  filed  after  the  Report  in  the  ori* 
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wouM  be  sufficient  for  the  Plamtiff,  if  appli^  to  this  caa?; 
for  the  reasoning  is,  that  though  the  testator  has  ^ren  a 
partial  interest  till  that  time^  those  words  of  reference  a$  to 
the  time  are  not  to  be  considered  as  referring  to  die  time, 
upon  which  only  the  devise  is  to  take  place,  but  the  time,  at 
which  the  devisee  or  legatee  ier  to  be  entitled  to  the  fall  and 
absolute  benefit  of  the  bequest ;  and  a  reason  is  given,  which 
does  not  apply  to  this  case,  that  it  cannot  be  supposei!,  that,  if 
the  devisee  or  legatee  should  die  before  that  time,  leaving 
children,  the  intention  was,  that  children  should  not  take« 
I  shall  not  comment  upon  the  cases.  The  arguments  of  ihe 
Judges,  who  decided  them,  are  very  full  to  shew;  that  such 
words  do  not  make  a  condition  precedenti  but  merely  denote 
the  time  of  absolute  possession. 

It  is  very  true,  the  cases  relied  oti  by  the  Defendant^ 
Garbut  V.  Hilton^  Atkins  v.  HiccockSy  and  EUon  v.  Elian, 
are  very  distinguishable  from  this.  First,  they  are  all  cases 
of  mere  legacy,  not  of  a  residue :  Secondly,  in  the  very  gtfl 
of  the  legacy  it  is  perfectly  clear,  as  Lord  Hcfrdwicke  observes 
in  Elton  v.  Elton,  that  they  are  aO  cases  of  a  conditicm  abso- 
lutely precedent.  It  is  impossible  not  to  see,  that  tbe  testator 
meant  the  legatee  to  bring  himself  into  the  circumstances  spe- 
cified. In  all  those  cases  the  legacy  was  given  upon  a  marriage 
with  a  given  consent.  It  is  impossible  in  that  sort  of  ease  to 
say,  the  legatee  could  be  entitled  without  that.  It  would  be 
to  put  a  violation  upon  the  very  words  of  the  bequest.  There- 
fore the  Plaintiff's  Counsel  are  fully  justified  in  sayings  thosQ 
cases  cannot  be  brought  to  bear  upon  *  this  question.  They 
are  cases  of  legacies,  and  conditions  precedent.  They  were 
considered  and  determined  as  such. 

For  the  Defendant,  besides  the  ^ases,  I  haye  maotioiiecl^ 
the  late  case  of  Batsford  v.  Kebbell  was  relied  on ;  in  frhich 
the  Lord  Chancellor  took  a  great  distinction  between  a  be- 
quest of  a  sum  of  money  payable  at  a  future  time  and  a  gift 
of  the  interest  until  a  certain  time  and  then  a  gift  of  the  prin- 
cipal. His  Lordship  gives  a  short  judgment ;  but  upon  ccmi- 
sideration  of  all  the  cases  he  laid  it  down,  that  it  is  necessary 
to  shew,  the  principal  was  intended  to  be  given,  before  the 
time  arrived ;  and  in  that  case  he  for  that  reason  hdd,  the 
legacy  (for  that  was  the  case  of  a  legacy)  never  attascfaed. 
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It  k  to  be  considered,  whether  this  case  is  in  its  circami- 
stanees  distinguishable  from  all  these  cases;  and  I  am  of 
opinion,  it  is.  It  is  distinguished  from  Batsford  v,  Kebbeli  in 
this  respect ;  that  this  is  m  fact  an  absolute  gift  of  the  residue 
to  trustees.  It  may  be  said,  so  much  of  the  trust  as  is  not 
su£Seiently  declared  must  go  to  the  person,  who  would  be 
entitled,  iii  ease  there  was  no  disposition :  biit  I  think,  it  is 
tquivalent  to  saying,  in  trust  for  them,  to  "pay  and  dispose  of 
the  dividends  and  interest  to  them  till  their  respective  mar- 
liages,  and  then  to  assign  and  transfer  the  principal :  for  it  is 
not  merely  a  gift  of  the  interest  until  marriage,  stopping 
there,  and  after  the  marriage  a  gift  of  the  principal:  but  it  ia 
iinpoBsible  not  to  see,  that  these  words  are  equivalent  to 
a  gift  of  the  principal.  The  testator  considers  it  as  given. 
He  speaks  of  it  as  their  shares  of  the  residue.  The  day^  of 
their  marriage  is  the  time,  at  which  they  are  to  be  put  into 
actual  possession  of  their  shares.  I  cannot  construe  thb  other- 
wise than  an  absolute  gift  of  the  residue,  qualified  only  thus, 
t&at  until  their  marriages,  until  when,  I  suppose,  hie  thought, 
they  woidd  not  want  it,  they  were  not  to  hare  the  actual 
jpossesrfon. 

That  thf  re  is  a  difference  between  a  bequest  of  a  legacy  and 
a  residue  with  reference  to  this  point  cannot  be  denied  either 
upon  principle  or  precedent.  Every  intendment  is  to  be  made 
agunst  holding  a  man  to  die  intestate,  who  sits  down  to  dis- 
]M>se  of  tb^  residue  of  his  property  ( 14).  How  did  this  testator 
dispose  of  it?  It  might  be  supposed  natural,  that  they  would 
marry*  It  might  be  in  bis  idea,  that  there  might  be  a  possi- 
bility, that  ^  they  might  not  marry.  If  he  did  not  mean  by 
the  residuary  bequest  to  dispose  of  the  absolute  interest,  it 
was  natural,  that  he  should  declare,  what  should  be  the  case, 
if  they  should  not  many.  He  b&s  done  that.  So  much  as 
to  the  principle. 

Next,  how  far  in  point  of  precedent  has  a  ^ft  of  the 
residue  been  be]d  distinguished  from  a  mere  legacy.  In 
Mcnkhouse  v.  Holme^  1  Bro.  C.  C.  298,  Lord  Loughborough 
conunents  upon  all  the  cases;  and  lunon^  others  mentions 
Lave  y^  I4 Estrange;  upon  which  I  mainly  rely  in  this  case. 

His 

(14)  PkUippg  y.  Cfiamberlaine,  ante,  51.  Milsom  v.  Awdfy,  Bolger 
V.  M^ickeU,  post,  Vol,  V,  4G0,  509.    2  3Ier,  dUU. 
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1700.  His  Lordslup  sajrs,  that  case  was  deterniined  upon  die  grotnid 

of  its  being  a  residue ;  and,  if  the  report  is  correct,  he  gives 
a  decided  opinion,  that  Lot^e  v.  V Estrange^  if  it  had  not  been 
the  case  of  a  residue,  would  not  have  been  decided,  as  it  was  j 
being  of  opinion,  that,  if  it  had  not  been  the  case  of  a  residue, 
but  a  legacy,  it  would  not  have  been  a  vested  interest*  I  am 
not  now  commenting  upon  the  point,  whether  that  argument 
strictly  applies  to  Love  v.  U Estrange.  It  is  enough  for  me  to 
avail  myself  of  Lord  Loughborough's  coipment  upon  it;  who 
was  evidently  of  that  opinion  upon  the  ground,  upon  whidi 
Batsford  v.  KebbeU  was  decided.  In  Moni/iouse  v.  Holme 
Lord  Loughborough  seems  to  be  of  opinion,  as  he  was  in 
Batsford  v.  Kebbell,  that  in  Love  v.  L' Estrange,  there  being 
no  gift  of  the  principal  until  the  age  of  twenty-four,  and  only 
a  partial  gift  in  the  mean  time,  from  the  age  of  twenty-one, 
not  so  much  as  the  interest,  the  principal  cpuld  not  attach  until 
that  time,  unless  upon  its  being  the  case  of  a  residue ;  which 
distinguished  it  from  Batsford  v.  KebbeU,  a  case  in  other  re« 
spects  very  like  it.  I  do  not  find,  that  is  mainly  insisted  on  in 
the  printed  case  of  Love  v.  L' Estrange;  and  I  see,  in  May  v. 
Wood  I  stated  that  fact,  that  it  was  not  insisted  on ;  and  that  I 
did  not  see  any  difference  between  the  cases  of  a  legacy  and  a 
residue.  If  I  did  say  so,  I  spoke  with  too  much  latitude ;  for 
I  then  thought,  and  I  now  think,  there  is  a  distinction ;  though 
in  that  case  it  made  no  difference;  the  words  being  so  Uke 
those  in  Doe  v.  Lea,  and  Goodtitle  v.  Whitby  i  in  the  latter 
of  which  some  principles  are  laid  down  by  Lord  Mfm^ld, 
with  regard  to  all  words,  that  may  be  construed  words  of  re« 
ference  to  the  time,  at  which  possession  is  to  be  git^n^  and 
not  words  of  condition,  that  seem  to  me  to  govern  die  deci- 
sion of  this  case.  The  first  principle  laid  down  by  Lord 
^Mansfield  is,  that  wherever  the  whole  property  is  devised, 
with  a  particular  interest  given  out  of  it,  it  opierates  by  way 
of  exception  out  of  the  absolute  property. 

In  that  case  the  estates  were  given  to  trustees  and  their 
heirs,  upon  trust  to  apply  the  rents  and  profits  for  the  mainte- 
nance and  education  of  the  nephews  of  the  devisor  during  their 
minorities ;  and  when  and  as  they  should  respectively  attain 

way  of  excep-  ^^  ^S^  ^^  twenty-one  then  to  the  use  of  his  said  nephews. 

lion  ont   of 

the  absolute  property. 
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Another  principle  laid  down  T>y  Lord  Mansfield  is,  that,  ;i79a. 

where  an  absolute  property  is  given,  and  a  particular  interest        -d^^^ 

given  in  the  mean  time,  as  until  the  devisee  shall  come  of  ^^ 

age,  8cc«  and  when  he  shall  come  of  age,  &c.  then  to  him,  &c.        BooTHi 

the  rule  is,  that  shall  not  operate  as  a  condition  precedent.    Where  an  ab- 

H)ut  as  a  dctscription  of  the  time,  when  the  remainder-man  is  •®*'^^®^  P*"^ 

to  take  in  possession.  \^  ^„    ^  . 

,  by  will,  and  a 

If  this  will  had  mentioned  a  particular  age  instead  of  mar-?-  «g|.t|caiar  in- 

riage,  there  could  be  no  doubt,  that  these  cases  would  have  terest  is  given 
absolutely  governed  it;  for  though  I  do  not  deny,  that  dies  in  the  mean 
meertus  in  festamento  conditionem  facitf  I  say,  admitting  that  time,  it  is,  not 
principle,  that  m^r^age  is  the  tiine,  at  which  they  were  to  be  *  condition 
put  in  possession.     It  is  true,  the  testator  fixes  the  marriage  P''«cedent,  but 
to  the  time,  at  which  they  were  to  be  put  in  possession*     \\    ^  ,       : 
is  not  a  maiTiage  under  any  qualification,  but  whenever  the,  "^^^^  p^",^;. 
should  marry.    Where  is  the  absurdity,  that  that  time  shoulct  gion  is  to  ba 
be  flxed,  as  the  time  for  their  being  put  into  possession?  taken. 
The  testator  thought  that  the  time  at  which  they  might  want 
i^  and  until  which  it  would  be  better  applied  upon  that  trust 
for  their  benefit^ 

Therefore  without  breaking  in  upon  that  rule  of  the  Civil 
Law,  or  the  cases  before  Lord  Hardwicke,  to  whose  doctrine 
I  wish  to  refer,  that,  it  is  impossible  not  to  see,  that  the 
testator  in  those  cases  did  mean  those  circumstances  to  be 
conditional,  I  am  of  opinion,  there  is  nothing  in  this  will  to 
shew  a  condition  precedent  to  the  vesting  of  this  interest. 
Another  reason  may  be  given.  Suppose,  one  of  these  sisters 
had  married,  and  had  children :  this  interpretation  puts  it  in 
the  power  of  the  other  to  provide  for  those  children*  It  hns 
becfn  determined,  that  where  a  legacy  is  given,  payable  at 
the  age  of  twenty-four,  the  legatee  at  the  age  of  twenty- 
one  may  dispose  of  it  by  will.  The  same  reason  applies  to 
this  case. 

Upon  these  circumstances,  and  the  ground,  that  this  is  a        [  410  ] 
Residue,  and  upon  the  words  of  the  bequest  in  this  case,  I 
am  of  opinion  that  the  Plaintiff  is  well  entitled  under  the  wHI 
e(  her  sister  to  her  share  of  the  residue  (15).  ' 


(15)  Sec  the  note,  ante.  Vol.  Ill,  mu 
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The  Counsel  for  the  Plaintiff  applied  for  a  direction  foe 
payment  of  her  moiety. 

Master  of  the  Rolls. 
I  doubt  as  to  giving  that  direction.  In  all  these  cases  the 
Court  has  never  yet  accelerated  the  payment.  It  maybe  a 
vested  interest,  and  disposable,  but  not  tangible  in  the  mean 
time.  It  is  worth  consideration  upon  the  question,  whether 
the  survivor  has  any  right  to  demand  payment  and  to  be  put 
in  possession  of  this  vested  interest  until  the  day  of  her  Hiar- 
riage.  Suppoes,  in  Love  v.  L*Estrange,  where  the  testator 
had  anxiously  given  only  10/.  a-year  till  Walter  Nash  should 
attain  the  age  of  twenty-four,  having  attained  the  age  of 
twenty-one  he  had  brought  his  bill:  does  it  follow,  that  he 
would  have  been  put  in  possession  ?  No  other  person  could 
have  had  any  advantage  from  it  in  that  case.  It  is  like  the 
case  of  an  infant,  who  may  dispose  of  property,  though  he 
cannot  have  possession  of  it,  until  he  is  of  age.  I  will  con- 
sider of  this  point.  I  am  not  sure,  it  may  not  be  a  wise  pnK 
vision,  intended  for  the  benefit  of  the  legatee. 


By  t|ie  decree  it  was  declare^*  that  the  Plaintiff  ^wi  Booth 
and  the  Pefendant  JUchard  Booth  as  executor  and  executrix 
of  the  testatrix  Phoebe  Booth  are  entitled  to  one  moiety  of 
the  Bank  Annuities  and  Bank  Stock,  constituting  the  clear 
residue  of  the  personal  estate  of  the  testator  Robert  Bragge, 
and  it  was  ordered,  that  one  moiety  of  the  said  Bank  Annui- 
ties and  3ank  Stock*  be  transferred  accordingly,  to  be  appHed 
by  them  to  the  purposes  in  the  said  testatrix's  will  mentioned; 
and  that  the  interest  and  dividends  to  accrue  du^  on  t^ie  other 
moiety  of  the  said  Bank  Annuities  and  Qank  Stock  be  from 
time  to  time  paid  to  the  said  Ann  Booth  during  her  life ;  and 
in  case  of  her  marriage  the  said  Ann  Booth,  or  in  case  of  her 
death  before  marriage  any  other  person  interested  in  the  said 
Bank  Annuities  and  Bank  Stock,  are  to  be  at  liberty  to  apply 
to  the  Court,  as  there  shall  be  occasion. 
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1798. 
Feb.  6th.' . 

LOED  HARDWICKE  r.  VEftNON.  J!^\- 

fJHARLES  DE  LAET,  Esq,  had  been  employed  by  the    Account  bo- 

late  Lord  Hardwicke  for  several  years  as  receiver  and    7*^°  ^^'' 

manager  of  his  estates  in  the  counties  of  Middlesex  and  Hert^  _K^  i  ^ 

ford^  and  continued  to  act  in  that  capacity  after  his  Lordship's  i^^^g^  pap«rs* 

death  down  to  the  year  179S.     Mr.  De  Laet  having  been  for  the  agent  hav-' 

some  time  much  pressed  by  the  present  Lord  Hardwicke^  who  iog  kept  no 

had  attained  the  age  of  twenty-one  in  1788,  to  give  an  account  «'«golw  books; 

of  his  receivership,  and  producing  only  loose  papers,  and  ac-  *  *  death, 

knowledgine,  that  he  had  kept  no  reirular  books  of  account,  it    .      ^  ^ 

,1       T, .        ,^        «ii      1,1  1       ,n      1      given  to  snr^ 

was  agreed,  that  Edward  RusaeU  would  be  employed  for  the  eharire  and 

purpose  of  investigating  his  receipts  and  payments.    De  Lcuii  falsify  upon  al<r 

fiimished  Russell   with    twenty-one    annual    accounts,    com-  legation  of 

liiencing  at  Michaelmas  1770,  and  ending  at  Michaelmas  1791;  errors  since 

but  made  out  from  loose  and  irregular  papers.     In  the  coiurse  discovered, 

•f  making  out  this  account,  which  took  up  above  two  years,    -^S^^^  ®™' 

1  r  1       1.  1.  J       •    •  ployed   to  sell 

several  errors,  false  charges,  overcharges,  and  omissions,  were      /^     ^  . 

pointed  out,  some  by  De  Laet  himself;  and  upon  a  balance  ^^^^  ^^^  1^.^^^ 

of  the  account  of  errors  the  sum  of  1650/.  Os.   \d.  appeared  gelf  noder 

to  be  due  to  Lord  Hardwicke  in  that  respect;  which  account  colour  of  a 

was  admitted  by  De  Laet,  and  signed   by  him,   including  fictitious  pur^^ 

^Tors  down  to  the  19th  o( May,  1792.     The  general  balance  chase;  and 

due  to  Lord  Hardwicke  upon  the  account  so  made  out  was  P^^i: 

€9L  8s.  lOlrf. ;  which  was  paid  by  De  Laet:  and  a  bond  of      ^T     f    ^* 
,  ,  .  •D  inquiry  waa 

indemnity  in  the  penalty  of  9000/.    against  such  payments  directed  to 

charged  by  De  Laet  in  the  account,  for  which  he  could  pro-  ascertain  the 
-duce  no  vouchers,  was  executed  by  him  to  Lord  Hardwicke  real  value ; 
upon  the  12th  of  May,  1792,     De  Laet  also  paid  Russell  according  to 
400/.  as  a  compensation  for  his  trouble  in  investigating  the  which  his  esit 
account.  ^  ^'«  ^"^  ^  ^ 

In   1786  De  Laet   being  employed  by  Lord  Hardwicke  charged:  ^e 

to  sell  certdn  estates  sold  them  to  John  Wright  for  the  sum  H /:  ^.^  _ 

^  log  an  option 

^  ^^550/.  xo  take  what 

remained  un- 
sold ;  anil,  the  agent  having  fraudulently  prevailed  on  his  principal  to 
execute  a  lease  at  a  rent  under  the  real  value,  the  agont*s  estate  was 
charged  with   the  loss  arising  from   that. 
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1798,0.  By  indentures  of  lease,  dated  the  26th  oi  February,  1790, 

Lord  certain  tithes,  called  the  Ridge  tithes  and  Almoners  tithes, 

BarbwiCkb  ^"^^  certain  woods,  called  Tiiienhanger,  all  being  the  property 
V.  of  Lord  Hardwiake,  were  let  to  Justinian  Casamajorj  Esq. 

VBBNOM.      gjj.  ^  term  of  twenty-three  years  from  the  12thof  Afory  pre- 
ceding at  the  yearly  rent  of  196/.,  and  subject  to  other  ai^ 
nual  outgoings  tp  the  amount  of  71/.  Aa.  6d.    This  affair  was 
transacted  wholly  by.  De  LaeL 
.[  412  ]  in  June  1792  De  Laet  died;  having  devised  his  real^stat^ 

in  the  counties  of  Middlesex  and  Hertford  to  Justinian  Casa* 
majors  Esq..  for  life,  with  remainder  to  his  son  William  Charles 
Casamajor  and  his  issue  male  in  strict  settlement,  witl^  various 
*  remainders  over,  the  ultimate  remainder  to  Justinian  Casa^ 

major  and  Humphrey  Sibthorpe  in,  fee ;  and  he  disposed  of 
all  the  residue  of  his  real  and  personal  estates  upon  the  trusts 
therein  mentioned. 

The  bill,  filed  by  Lord  Hardwicie  against  the  executors 
and  devisees  oi  De  Laet,  had  three  objects :  first,  to  open  the 
account,  vpon  charges  of  errors,  false  charges,  over-charges, 
luid  omissions,  discovered  by  Russell  since  the  4eath  of  De 
Ijoet  to  the  amount  of  4^44/.  10^,  9d. 

Secondly ;  as  to  the  estates  sold  to  Wright.    With  respect 

tp  those  estates,  the  bill  charged,  that  they  were  sold  for  n^ich 

.  less  than  their  real  value;  and  that  De  Laet  figreed  to  sell 

them  to  Wright  for  the  sum  of  5550/,  upon  condition  or  under 

•    •  some  agreement  or  understanding,  that  Wright  should  convey 

to  De  Laet  a  meadow,  called  Sleapside  Meadow,  part  of  th^ 

same  estates,  without  any  consideration  or  for  some  inadequate 

.    consideration ;  which  meadow  was  conveyed  accordingly ;  and 

De  Laet  continued  in  possession  of  the  said'  meadow  till  his 

death ;   and  since  that  time  the  Defendant  Casamqfor  haa 

(  been  in  possession  under  his  will. 

Thirdly;  as  to  the  lease  of  the  tithes  and  woods  to  Cas^^ 
^  ■  '     ■  major.    The  bill  charged,  that  in  and  since  the  year  1786  the 

said  tithes  and  woods  were  wprth  yearly  between  4  and  500/., 

to  be  let  upon  a  lease  for  twenty-one  years ;  and  that  Levi 

.  Lavender,  one  of  the  Plaintiff's  tenants,  applied  for  such  leaa^ 

,  to  De  Laet;  who  offered  it  to  him  at  a  rent  of  500/.  a-year. 

«     .    .  Lavender  o&red  to  take  it  at  a^  rent  of  4001.  a-year,  which 

i)e  Laet  re&xsedk 
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The  bin  thereforie  prayed  a  general  account  of  all  dea]ih|(8       17M,  f  • 


and  transactions  of  De  Isoet  with  regard  to  the  Plaintiff^  and 
of  all  sums  of  money  refceived  and  paid  by  De  Laet  on  ac-    ii  a  jujwic^* 
count  of  the  Plaintiff  or  his  estates  during  the  time  aforesaid;  «, 

and  that  the  difference  between  the  sum  of  55502!.,  for  which      Vbew)K, 
De  Laet  sold  the  said  estates  to  Wr^hi^  and  the  real  valufe 
of  the  said  estates,  including  Sleapside  Meadow,  at  the  innfe 
of  such  sale  may  be  ascertained ;  and  ako)  that  the  danikge  ^ 

sustained  by  the  Plaintiff  by  reason  of  the  said  *  lease  beid^      [  *413  ] 
made  for  the  rent  of  196/.  may  be  ascertained  9  or  diat  the  ''   I 

said  lease  may  be  declared  void,  and  be  delivered  up  to  be 
cancelled ;  and  that  the  DefendaCnt  Caeamtyer  may  be  de- 
creed to  deliver  up  possession  of  the  premises  inchided 
therein,  and  accoimt  for  the  real  value  of  such  premises  from 
the  date  of  the  lease. 

The  biU,  as  far  it  sought  to  open  the  account,  was  resisted 
on  the  ground,  that  the  account  stated  by  RusseU  was  con* 
sidered  by  all  parties  as  a  final  settlement,  not  by  De  Laet 
only,  but  by  the  Plaintiff  himself. 

In  support  of  that  objection  the  Defendants  relied  on  the 
payments  of  the  balance  to  the  Plaintiff  and  the  sum  of  900L 
to  Russell,  the  acceptance  of  the  bond  of  indemnity,  and  a 
letter  from  the  Plaintiff  to  De  Laet,  dated  the  4th  of  May 
1792,  before  the  payment  of  the  balance;  in  which  the  Plidn* 
tiff  after  expressing  his  concerli,  that  it  waa  not  in  his  pow^ 
to  write  sooner  concerning  the  final  determination  of  the 
matters  theh  depending  between  them,  proceeds  thus : 

''  The  investigation  of  Mr.  Bussell  has  only  put  the  ac- 
"  eovixM  in  the  form,  in  whacb  they  ought  to  have  been  drawn 
*'  op  each  year;  and  therefore  I  think  it  perfectly  right  and 
^  fair,  that  you  should  pay  the  ezpence  of  that  investigation. 
''It  is  ako  right,  that  I  should  be  indemnified  by  you  against 
^  the  chance  of  paying  sudh  Mils  as  are  in  your  accounts 
*'  stated  to  have  been  paid.  For  this  reason  Mr.  Jtussell 
**  waits  upon  you  with  a  bond  for  that  piirpose;  the  extoi* 
''  tion  of  which  by  you  together  with  .the  instrument  aoton^ 
**  panying  it  will  secure  me  agaitost  such  contingency.  After 
''  tins  I  shall  not  be  desirous  of  continuing  in  any  respect  a 
**  creditor  of  your's:  nor  shall  I^vndb  to  Ireeeive  firom  yoH 
**  any  thing  vAovt  dita  what  I  caki  prov^  myself  entitled  tow 

"  The 
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.1708,  0.      '''  The  errors  and  omissions  wiH  leave  a  balance'  iii  iny  favor 


Lord 


"  after  payment  of  your  salary.    This  I  shall  state  to  you 

.Hardw*  "  ^^  ^^^^  ^  possible ;  and  after  that  I  am  ready  to  send 

V,  **  you  a  ftill  release.    I  think,  Mr.  Russell  should  have  the 

VjttNOir.      €t  sum  of  200  guineas  paid  him  for  the  expence  and  trouble 

'"  of  the  investigation ;  and  to  whidi  I  trust  you  ivill  have  no 
**  objection.'* 

On  the*  other  side  ike  letters  of  Z>e  iMei  were  produced, 

I   '  dcidaring,  that  the  Plaintiff  should  not  lose  a  shilling  by  him; 

£  ^414  ]      diat  *he,  or  his'  executors,  if  he  should  die,  would  pay  the 

kst  iartbing,  &c. 

The  Defendant  Casamtijor  by  his  answer  submitted,  that 
Jtusselt  being  nearly  two  years  employed  in  the  investigation, 
and  having  had  all  the  assistance  and  information  De  Last 
could  give  him,  it  is  not  probable,  that  Russell  can  have  any 
better  infiNrmation  than  he  might  "have  obtained  in  die  life 
ofD^Laei.  Besideis,  as  such  account  has  been  made  out 
since  the  death  ofDe  Laei^  it  must  be  considered  as  a  partial 
account;  and  if  Z>e  Laet  had  been  living,  he  might  have  given 
fun  answers  and  explanations  to  thie  charges  made.  There- 
.fore,  and  as  infants  are  interested  in  his  real  and  personal 
estate,  the  Defendant  submits,  that  the  account  settled  in 
De  Laetn  lifi^^ime  ought  pot  to  be  opened;  and,  if  there  is 
any  question,  whether^the  account  should  be  opened,  or  not, 
it  ought'  to  be  by  a  charge  before  the  Master  in  the  cause 
instituted  by  the  executors  of  De  Laet  for  taking  the  accounts 
of  his  persotial  estate,  &c.  As  to  the  Sleapside  Meadow,  the 
Defendant  Casamajar  admitted,  that  he  was  in  possesion  of 
that  meadow  since  De  Laefs  deadi ;  and  that  he  had  seen 
a  conveyance  of  it  dated  thf  7th  oi  May  1789,  fVom  Bromte, 
a  trustee,  and  Wright^  to  f>e  Laet  in  fee  in  cpx|sideration  of 
160/. ;  the  receipt  of  which  sum  was  acknowledged  upon  the 
back,  signed  by  Wright.  JiLe  beHeyed,  the  meadow  was  }et 
at  7/.  a-year. 

John  Wright  deposed,  that  in  1788  Z)tf  La^  told  him,  if 
he  had  any  money  to  spare,  he  {De  Las.t\co'vii3L  buy  him  an 
estate,  by  which  he  could  make  some  money  for  the  deponent. 
He  answered,  he  had  1800/.  3oon  afterwards  De  Laet  in- 
formed  him,  he  had  bought  the  estate,  but  it  came  to  much 
^|ore  money;  b^t  that  he  himself  would  find  the  rest,     goon 

afterwards 
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aftefwards  he  procured  the  md  estate  to  be  coiiTeyed  te.ihl^       1706^.  9. 

deponent;  and  afterwards  informed  hhuj  he  {De  Laet)  could         \^^ 

dispose .  of  such  estate  again  to  different  people ;   and  he    Hardwickb 

accordingly  afterwards  disposed  of  part  thereof  to  three  dif-    '   '     o.       "" 

ferent  persons:  vi*.  Mr.  Ridge 9  Captain  Lambert ^  and  a  mer-      ^^^^9^f 

chant  in  the  city,  whose  name  the  deponent  does  not  recollects,  ^ 

and  the  deponent  executed  conveyances  of  such  parts,  buty 

he  believes,  not  the  whole  of  the  said  estate ;  at  whidi  time 

De  Laet  paid  him  1900/.    About  a  month  before  the  death 

oi  De  Laet  the  deponent  executed  a  conveyance  at  his  house^:     / 

and  does  not  know  of  what,,  unless  the  said  -field;  havlnf^ 

executed  *it  in  confidence  of  the  representation  of  Vemom      [  ^415  ] 

and  De  Laet^  that  it  was  necessary  for  him  to  do  so  without 

knowing  the  purport.    The  deponent  received  no  profit  from 

the  transaction  except   100/.  more  than  the  ISOOA,  he  had 

advanced. 

Levi  Lavender  deposed,  that  he  was  employed  several  yeara 
in  the  management  of  the  woods,  comprised  in  Casanuyor^ 
lease  by  De  Laet ;  who  in  1786  offered  to  let  the  said  wooda 
and  the  tithes  comprised  in  the  said  lease  for  a  rent  of  500li 
a-year.  The  deponent  offeited  400/.  a-year«  He  conceivedr 
them  worth  that  rent  for  twenty-one  years ;  and  would  noW 
give  it.  When  the  tithes  were  raised  by  De  Laet^  the  depo^ 
nent's  tithes  were  not  raised :  but  De  Laet  desired  him  to 
attend  the  meeting,  and  to  say,  that  he  had  settled  his  tithea 
De  Laet^ 


Attorney  General  and  Mr.  Grants  for  the  PlainttflT. 
Upon  the  first  point,  this  is  not  a  settled  account ;  and  if  it 
is,  this  Court  will  not  consider  it  so  under  such  drciunstances. 
The  letters  of  De  Laet  shew,  that  it  was  not  his  intentioBf 
that  these  accounts  should  be  final  and  conclusive.  There 
was  no  intuition  on  either  side  to  have  the  account  considered 
as  closed.  Russell  had  no  authority  to  make  a  conclusive 
settlement  of  the  account  He  was  not  an  arbitrator.  He 
was  employed  in  the  mere  capacity  of  an  accountant.  He 
was  paid  hy  De  Laet  for  stating  the  account  for  him;  imd, 
had  De  Lae(%  assent  to  every  alteration.  He  was  obliged  to. 
state  the  account  from  De  Laefs  inforination ;  and  waayi 
things  were  considered  unadjusted.     T,he  Plaintiff  thought^ 

that. 
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1796,  9.       tbaty  wken  die  account  shoald  be  setded,  a  release  was  to  he 


ghren.    Upon  the  whole  of  this  case  the  Plaintiff  is  entitled 

&ARDWICICR   **  hiti'Option  either  to  open  the  account  generally  or  to  be  at 

9.  fiberty  to  surcharge  and  £dsify. 

Ybrnok.  As  to  the  transaction  of  the  sale  to  Wright  and  the  convey- 

[  416  ]       anoeof  the  Sleapside  Meadow,  part  of  that  estate,  to  De  Laet 

without  consideration,  an  inquiry  must  be  directed  as  to  the 

▼alue  of  the  estates  sold ;  and  if  it  shall  be  fi>und  to  exceed 

tbe  sum  of  5550/«i  the  price,  that  was  paid,  the  excess  must 

be  answered  out  of  the  estate  of  De  Laet    With  respect 

to  the  Sleiqmde  M^idow,  the  Plaintiff  must  have  the  option 

to  take  it,  or  to  have  what  shall  be  found  to  be  the  real 

yalue. 

'  As  to  the  lease  of  the  woods  and  tithes  to  the  Defoidant 
Casamajor  there  is  no  evidence  of  fraud  in  him  in  obtaining 
it:  but  De  Laet  intended  in  violation  of  his  duty  to.  his  prinr 
eipal  Lord  Hardmcke  to  give  Casamajor  an  advantage  in  this 
lease.  De  Laet  therefore  being  the  agent  both  of  the  lessor 
and  lessee,  it  is  not  fit,  that  Casamajor  should  retain  die 
benefit  of  it.  DeLaet,  if  he  did  not  studiously  conceal  firom 
Aie  Plaintiff,  that  Lavender  had  been  in  treaty  with  him  for  a 
lease  of  these  woods  and  tithes,  certainly  never  communicated 
his  offer. 

SoKcUor  Genercd  and  Mr.  Mansjield,  for  the  Defendants, 
Contended,  that  the  account  ought  not  to  be  opened ;  and 
they  resisted  the  inquiry  as  to  the  other  points. 

Lord  Chakcelloe. 
•  The  aocounts  having  been  so  improperly  kept,  when  Lord 
Hardwicke  began  to  look  .into  his  own  afikirs,  they  came  to 
Ais  arruigealent ;  that  an  accountant  should  be  employed 
to  prepare  a  statement  of  the  accounts  in  a  regular  form.  It 
Itppears  perfectly  understood  on  both  sides,  that  the  account 
should  be  stated 'as  dra¥Fn  up  by  Russell^  and  so  far  as  he 
had  gone  it  is  admitted  to  be  an  account,  that  was  not  to  be 
unravelled,  but  subject  to  such  errors  as  had  not  then  been 
suggested.  On  both  sides  it  was  expected,  that  the  balance 
ttii|^  be  much  iarger^ 
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'  ^^6  jostice  of  the  case  k,  that  the  account  shall  dtahS,  mi 
stated  by  Russell  *^  with  liberty  to  the  Plaintiff  to  surcharge 
and  falsify. 

Widi  respect  to  the  other  two  circumstances  of  the  cause, 
certainly  the  transaction  as  to  the  sale  of  the  estate  very 
much  impeaches  the  morality  of  De  Laefs  character.  The 
transaction  is  different  from  that  in  Fox  r.  Mackreth  ( 16),  and 
worse.  The  Plaintiff  employed  De  Laet  to  sell  these  estates 
to  the  best  advantage.  Wright  is  set  up  as  the  purchaser. 
He  had  no  specific  knowledge  of  the  purchase.  The  estates 
were  sold  in  parcels.  Part  was  not  sold.  The  names  of 
three  purchasers  appear :  two  only  were  known  to  Wrighi. 
De  Laet  was  in  fact  the  purchaser  from  the  Plaintiff;  and  the 
plain  rule '  of  justice  is,  that  he  should  be  charged  with  the 
ift;tlial  vialue  of  the  estate. 

As  to  the  Slee^side  Meadow,  the  Plaintiff  has  a  right  to 
take  that,  if  he  pleases. 


19M,9. 


Lord 
HARDWicn 

V&RNON. 


The  decree  directed,  that  the  account  stated  by  Russeli 
up  to  the  19th  of  May,  1792,  shall  stand ;  with  Hberty  to 
thjB  Plaintiff  to  surcharge  and  falsify. 

It  was  referred  to  the  Master,  to  whom  the  cause  of  Browne 
V.  Casamtyor  ( 17  )  was  referred,  to  inquire,  what  was  the  value 
of  the  premises  conveyed  by  the  Plaintiff  to  John  Wrighi  by 
the  indentures  of  the  15th  and  16th  oi  March,  1787,  in  con- 
sideralion  of  55501.,  at  the  tme  the  same  were  so  conveyed, 
and  to  distinguish  what  was  the  value  of  tiie  said  premise^ 
respectively ;  and  to  inquke,  to  whom  the  said  pranises  fnr 
any  of  them  were  sold  or  convey^  by  Wright  or  De  tdieif 
und  what  were  the  prices  paid  for  the  several  parcels  of  ihe 
said  premises  respectively :  the  Plaintiff  to  be  at  liberty  (9 
elect,  whether  to  abide  by  the  valuation  of  the  said  estate^ 
or  by  the  prices,  at  which  the  same  were  sold ;  and,  as  to  the 
^leapside  Meadow  conveyed  by  Wright  to  De  Laet  for  the 
Aouifial  consideration  of  160/.,  the  Plaintiff  to  elect,  whether 

(16)  2  Bro.  C.  C.  400.  Which-  the  execotors  of  Be  Laet  for 
cote  ▼.  Xatrreace;  ante,  VoL  ill,  establishing  his  will  and  taking 
.740,  and  the  note,  752.  Ihe  aecoontji. 

(17)  The  eause  instituted  by 


[4iri 


i\7 


1708,9. 


Lord 
Harpwickb 

Vkbnon. 
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Feb.  OrA. 
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lie  will  accept  of  what  shall  appear  upon  the  iilqu&ry  Utjhe 
the  value  thereof,  or  whether  he  will  insist  upon  the  same  aa 
owner  thereof.  It  was  farther  directed,  that  the  parties  shall 
proceed  to  a  trial  at  law  by  a  special  jury  at  the  next  assises 
for  the  county  of  Hertford  upon  the  following  issue : 

What  was  the  annual  value  between  the  years  1786  and 
1790  of  the  tithes,  woods,  and  premises,  comprised  in  the 
lease,  dated  the  S6th  of  February,  1790,  granted  by  the  Plain- 
tiff to  John  Casamofor,  to  be  let  to  a  tenant  for  a  term  of 
twenty-three  years,  suliyect  to  the  covenants,^  payment^  an4 
outgoings,  in  the  lease  mentioned  on  the  part  of  the  lesseer 

Upon  the  trial  of  that  issue  the  verdict  was,  that  the  tithes^ 
woods,  and  premises,  in  the  said  lease  mentioned,  to  be  let  to 
a  tenant  for  a  term  of  twenty-three  years,  subject  to  the  cove-^ 
nants,  payments,  and  outgoings,  on  the  part  of  the  lessee^ 
were  *  worth  a  clear  ^ent  of  320/.  aryear  between  the  years 
1786  and  1790. 

The  cause  was  brought  on  for  farther  directions  upon  that 
branch  only,  that  was  the  subject  of  the  issue. 


The  Attorney  General  and  Mr.  Grani,  for  the  Plaintiff 
pressed  for  an  account  of  the  loss  incurred  by  him  in  respect 
of  the  lease  agamst  the  estate  of  De  Laet  upon  the  foot  of 
the  verdict 


The  Solicitor  General  and  Mr.  Mansfield,  for  the  Defen- 
dants complained  in  strong  terms  of  the  verdict,  which  waa 
obtained  chiefly  upon  the  evidence  of  Lavenders  but  they 
did  not  desire  a  new  trial. 

They  also  contended,  that  it  was  a  new  equity  to  asfc  da- 
mages against  the  estate  in  respect  of  a  loss  arising  firam  a 
tort,  that  died  with  the  person. 

Lord  Chancellor  upon  that  olgection  observed,  that  it 
was  a  fraud;  and  though  an  action,  sounding  in  damages, 
dies  with  the  person,  the  ground  of  jurisdiction  in  equity  is, 
that  it  is  a  debt  (18). 


(18)  See  The  BtMkop  ef  Win- 
ehetter  v.  Knight,  1  P.  fVUl. 
^06.    PnHeney  v.  Warren,  post. 


VoLVI,  73.  ttarquu  of  JUn^ 
dinimer.ifetrMamm$J)9metger(f 
Ltuudaigne,  1  Moid.  116« 
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The  decree  therefore  directing  the  account/  Mr.  Cmo*         17M. 
mofor  rather  than  account  in  respect  of  the  remainder  of         T^ 
the  term  at  the  rate  established  by  the  verdict  offered  to   Hardwickb 
give  up  the  lease  (19)^  «• 

Vbrnon. 

( 19  )  Post,  Lord  Hardwicht  v.  MackdkxU  v.  Johuttm,  Money 
Vernon,  Vol.  XIV,  504.  Middle-  r.  Banner,  4  Madd.  373,  413. 
dUch  r.  Sharland,  Bemmont  v.  Lord  Seitey  v.  Rhoades,  2  Sim. 
BouHbee,  V,  87,  485.  VII,  599.  ^  Siu.  41.  For  the  Cases  of 
XI,  358.  Lord  Chedwotth  v.  Attorney  and  Client,  see  ante, 
Edwards,  White  v.  Lady  Lincoln,  Newman  t.  Payne,  Vol.  II,  199, 
VIII,  46,  363.  Lady  Ormond  r.  and  the  note,  204.  Gihson  ▼. 
J7M/cAta«(m,XIIt,47.  XVI, 94.  Jeyee,VI,  266,  and  the  note, 
Lupton   V.  While,      XV,    432.    280. 

^  Rolls. 

1799. 
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leth,  18/A. 
JOHN  BROWN  by  his  wBl,  dated  the  18th  otJune  1785,    Legacy  to  the 

after  giving  some  specific  and  pecuniary  legacies  gave  trustees  of  a 

and  bequeathed  the  residue  of  his  property  in  the  following  chapel  for 

•«.».««^. .  Protestant 

manner:  *ivi*om»m* 

"  The  rest  and  residue  of  my  estate  and  effects  of  what  .  ..   .*  . 

« 1 .    1  T    1.  ,1.  ^      n       ^    1  be  applied  by 

"  kind  soever  I  direct  may  be  disposed  of  and  the  money  ^n        towards 

arising  from  *  the  sale  to  be  paid  unto  my  said  trustees  to  ^||^  jl^. 

be  by  them  invested  in  the  public  funds  or  some  other  good  L  ^^^J  charge 

security  at  their  discretion,  and  the  interest  thereof  to  be  of  the  mort* 

paid  to  my  dear  wife  Elizabeth  during  her  natural  Ufe :  at  g^e  on  the 

her  decease  I  direct,  that  the  sum  of  500/.  be  paid  to  the  «»*^  chapel,  is 

"  trustees  of  the  chapel  in  Essex-street  (whereof  the  Revc-  ^^^    °°  ^'  ,^ 

^•^°^c.36.    The 
mortgage  having  been  paid  off  by  other  funds  in  the  testator^s  life,  the 
Coart  would  not  say,  the  legacy  might  not  have  been  applied  in  repairing 
or  sustaining  the  chapel ;  but  was  of  opinion,  it  could  not  be   applied  to 
any   other  charitable  purpose. 

Bequest  of  the  residue  to  A.  for  life;  and  after  her  death  legacies 
were  given  to  B.  or  to  her  proper  representative,  in  case  she  should  not 
be  Uving  at  the  decease  of  A.  and  to  four  other  persons  or  their  repre. 
sentatives  or  representative :  one  of  the  four  died  in  the  life  of  the  tes- 
tator :  and  another  survived  him,  but  died  in  the  life  of  A. :  the  former 
lapsed  ;   the  latter  vested. 

Vol.  IV.  F  F 
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''rend  Mt.lAndsajf  and  t!h6  lUverend Tfoetor Dttneff  att  mi- 
nisters) to  be  applied  by  tbem  towards  the  discharge  of  the 
mortgage  on  the  said  chai>el:  And  I  Airther  give  and  be- 
queath to  my  aforesaid  niece  Elizabeth  Cooper  the  sum  of 
"  2000/.  or  to  her  proper  representative  in  case  she  should 
"  not  be  living  at  the  decease  of  my  wife.  I  also  give  to  each 
of  the  children  of  my  sister  Elizabeth,  viz.  John,  Dorothy, 
WiUiam,  and  Christopher,  or  their  representatives  or  repre- 
"  sentative  the  sum  of  3000/.  The  remainder  I  direct  to  be 
"  equally  divided  between  Josiah  Messer  aforesaid  and  John, 
*'  the  son  of  my  very  worthy  and  much  respected  friend  and 
''  partner  Thomas  Corbyn,  share  and  share  alike." 

The  testator  appointed  French  and  Josiah  Messer, 

whom  he  had  nominated  as  trustees^  and Stacey  to  be 

his  executors. 


€f 


t€ 


By  a  codicil,  dated  the  13th  o{  August,  ITS?,  after  giving 
some  legacies  he  proceeded  •  thus : 

''  At  the  decease  of  my  dear  wife'  I  give  unto  Thomas 
*'  Rogers,  Matthew  Tumgood,  and  Michael  Dodson,  Esquires, 
'^  treasurers  to  the  new  Academical  Institution  among  Protes- 
**  tant  Dissenters  or  to  the  treasurers  at  the  time  the  sum  of 

SOOO/.  to  be  by^them  applied  upon  the  purposes  of  the  said 

Institution :  the  remainder  after  payment  of  all  legacies,  &c. 

as  before  directed  by  my  will.** 


€t 


ti 


it 


The  testator  died  in  1788.  Elizabeth  Broum,  his  widow, 
died  upon  the  24th  of  December,  1797. 

John  Barker,  one  of  the  children  of  the  testator's  sister 
Elizabeth,  died  during  the  life  of  the  testator ;  leaviiq^  a 
widow  and  children.  Christopher  Barker,  another  son  of  the 
testator's  sister,  died  soon  after  th^  death  of  the  testator, 
but  during  the  life  of  his  widow. 

The  bill  was  filed  by  John  Corbyn,  one  of  the  residuary 
legatees,  praying  an  account  of  the  personal  estate,  debts,  &c. ; 
that  the  said  two  legacies  of  2000/.  each  given  to  John  and 
Christopher  Barker,  aiid  also  the  legacy  of  5001.  to  the  trus- 
tees of  the  Essex^treet  Chapel,  and  the  legacy  of  2000/.  to 
the  treasurers  of  the  Academical  Institution  for  Protestant 
Dissenters,  may  be  declared  void,  and  to  have  fallen  into 
the  residue. 
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XIk  titistees  for  dib  dkapd  ih  EtwctC'^streef  b^tbeit  amirar 
stated,  that  they  believe,  the  chapel,  or  the  equity  of  redem{H 
fionthcTOof  subject  to  a  ndortgage,  upon  which  was  (hen  due 
Ae  sum  of  886^  lOs^  and  some  interest,  was  in  Jcmuary  1788 
conveyed  to  and  vested  in  certain  trustees  in  fee-simple  for  the 
public  worship  and  service  of  Almighty  God  therein;  and  that 
diet  said  chapel  and  premises  belonging  to  ihe  same  were  on 
or  about  the  ^th  of  Mnrchf  1779,  conveyed  to  the  Ddendant 
Go^yrey  Kettle  m  fee-simple  for  the  purpose  of  securing  the 
iqpaynent.  of  1000/.  and  interest;  which  principal  sum  had 
been  previoiuly  advanced  by  the  Reverend  TheoptUlue  Lhut' 
eiiy  upon  the  aeeurity  of  the  said  premises,  and  for  whose' 
benefit  Godfrey  Kettle  was  a  tmstee. 

They  admit,  that  ^n  or  about  the  6th  of  December,  1781, 
the  sum  of  1182.  10».,  j^art  of  the  said  sum  of  100D2.,  wtir 
paid  «ff  and  discharged;  and  that  the  sum  of  8862.  10».,  being 
the  wmainder  of  the  said  sum  of  10062.,  was  paid  off  and 
discharged  on  or  before  the  19th  of  March,  1785,  by  a  do-. 
BstioR  by  one  Mr.  Brooksbank;  and  that  the  same  premises' 
w^re  reconveyed  by  the  Defendant  Kettle  by  the  direction  o£ 
Tkeopiibu  Lindsay  to  the  persons,  who  were  at  that  tiioB> 
tastees  of.  the  chapel ;  and  they  say,  the  said  mortgage  way 
80  paid  off*  and  discharged  in  the  life  of  the  testator  and 
before  the  date  and  execution  of  his  wHl. 


1799. 
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The  bill  stated,  that  the  Academical  Institution  mentioned 
m  tiia  eodicii  was  formed  for  teaching  and  promoting  certain: 
leGgioas  tenets  and  sentiments;  which  differ  firom  the  esta- 
bfished  religion ;  that  certain  lands  at  Hackney  were  vested 
in  trustees  for  the  purposes  of  the  said  institution ;  and  part 
of  the  institution  was,  that  it  should  be  for  ever  carried  oii> 
upon  die  said  premises.  The  bill  then  suggcssted,  that  at 
the  death  of  Elixabeth  Brown  the  institution  bad  ceased  r* 
but  «pon  the  answers  of  the  titistees  this  part  pf  the  bilt 
was  given  up. 

The  questions  werci  first,  wheth^  the  legacy  to  the  Essex- 
street  Chapel  was  void  within  the  Sttitute  (20) : 

Secondly,  if  the  legacy  was  not  toid  by  the  Statute,  whe- 
ther, the  express  purpose  of  it  having  been  satisfied  by  other  ^ 

means, 
(20)  9  0eo.lt,  €.96. 
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means,  that  institution  coald  have  the  benefit  of  it  for  any 
other  purpose: 

Thirdly,  whether  the  legacies  to  John  and  ChrUicpher 
Barker  or  their  representatives  failed  in  consequence  of  their 
deaths. 


Mr.  Owen,  for  the  Pldntiff,   and  Mr;  Bichards,  for  the 
Defendant  Messer,  the  other  residuary  legatee. 

The  question  upon  the  Statute  seems  so  clear,  that  it  is 
scarcely  possible  to  argue  it  without  hearing  what  can  be  said 
in  support  of  the  legacy.  It  cannot  be  distinguished  fitmi  a 
bequest  of  a  term  for  years,  or  a  direction  to  the  trustees  to 
purchase  a  term  for  years.  In  Widmore  v.  The  Gavemors  of 
Queen  Anne's  Bounty,  1  Bro.  C  C  13,  33^  n.  the  legacy 
was  hcfld  void  upon  the  ground^  that  now  by  th6  tegulalions, 
that  corporation  has  made,  every  thing  given  to  them  must  be 
laid  out  in  land^  There  is  no  difibrence  between  giving  a 
mortgage  to  a  charity  and  giving  a  sum  of  money  to  be  laid 
out  upon  a  mortgage.  There  is  an  apparent  distinction  be^ 
tween  this  case  and  those,  in  which  ^ftd  of  nioney  to  be  laid 
out  upon  land  already  in  Mortmain  have  been  sustained ;  as 
where  money  is  bequeathed  to  beautify  or  repair  a  chapel 
already  erected. 

Upon  the  second  question,  supposing  this  legacy  not  void 
by  the  Statute,  the  mortgage  having  been  paid  off)  and  there- 
fore the  object  of  the  legacy  not  being  in  existence,  it-  is 
adeemed ;  like  a  legacy  of  a  horse,  which  does  not  exist  at  the 
death  of  the  testatoi'.  The  particular  object  eanndt  now  be 
Answered.  There  is  no  Such  incumbrance  to  be  removed. 
The  legacy  is  given  only  for  the  special  purpose  of  paying  off 
that  incumbrance,  not  for  the  general  purposes  of  the  institu- 
tion. There  is  no  intimation  of  an  intention  to  give  them .  thi» 
legacy^  in  case  the  mortgage  was  removed.  If  a  legacy  ia 
given  for  the  purpose  of  building  a  church,  and  they  wiU  not 
take  it  for  that  purpose,  the  legacy  is  gone :  Attorney  General 
V.  The  Bishop  of  Oxford  (  21 ). 

There  is  no  general  charitable  intention,  under  whicfh  the. 
Crown  can  have  a  right  €6^*appoint ;  the  particular  purpose 
having  failed.     It.  may  be  doubtful,  whether  this  institution  is 

a  charity. 

(21)  1  Bro.  C.  C.  444,  n.  See  the  end  of  that  caase  stated  in 
the  judgment^  431,  from  the  Raster's  Book* 
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a  cliarity.  It  is  to  support  a  chapel,  in  which  are  to  be  re- 
ceived such  persons  as  choose  to  attend  their  mode  of  worship, 
differing  from  the  established  church.  Is  that  a  charity ;  and 
shall  this  fund  go  as  a  *  sum  devoted  generally  to  charitable 
purposes,  and  to  be  apphed  by  the  Crown?  The  particular 
object  has  failed:  there  is  no  intimation  of  any  other;  and 
there  is  no  general  charitable  purpose. 

Upon  the  third  question,  both  the  legacies  to  John  and 
Christopher  Barter  have  failed  by  the  death  of  the  former 
during  the  life  of  the  testator,  and  of  the  latter  during  that  of 
his  ¥ddow.  In  Cooper  v.  Thornton,  3  Bro»  C.  C.  96, 186,  the 
children  took  an  immediate  interest.  It  would  be  going  a  great 
way  to  insert  the  words  "  in  case  of  their  deaths  in  my  life  or 
''  the  life  of  my  wife ;  *'  especially  as  the  legacy  immediately  pre- 
ceding contidns  such  a  provision.  It  is  like  a  legacy  to  a  per- 
son, who  does  not  exist :  Maybank  v.  Brooks,  VBro.  C  C  84. 
Huicheson  v.  Hammond,  3  Bro^  C,  C  128. 
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Mr.  Piggoit  and  Mr.  RomiUy,  fpr  the  trustees  of  the 
Essex-street  Chapel,  Defendants* 
This  is  undoubtedly  a  charitable  purpose :  Attorney  General 
V.  Cock,  2  Ves.  273. 


As  to  the  objection  upon  the  Statute,  this  is  an  interest  in 
land  already  in  mortmain.  Therefore  it  does  not  fall  within 
the  authorities,  that  a  mortgage,  or  a  lease,  or  a  rent,  is  within 
the  Statute.  That  only  holds,  where  the  land  is  not  already 
in  mortmain :  but  you  may  lay  out  money  upon  land  already 
m  mortmain.  It  was  not  the  object  of  the  Statute  to  prevent 
land  already  in  mortmain  from  being  improved.  The  object 
was  to  prevent  new  land  from  being  brought  into  mortmain. 
It  is  assumed,  that  giving  money  to  pay  off  a  mortgage  b 
exactly  the  same  as  if  the  mortgagee  was  to  give  the  mortgage: 
but  it  would  not  be  unlawful  for  a  mortgagee  to  give  the  mort^ 
gage  directly,  if  the  land  was  already  in  mofimain.  The 
mortgagee  might  by  his  will  have  given  the  mortgage  to  these 
trustees  having  the  equity  of  redemption.  A  mortgage  is  cer- 
tainly considered  merely  as  a  debt ;  though  in  strictness  the 
mortgagee  has  the  legal  estate.  A  devise  of  a  mortgage  would 
be  only  ^moving  the  incumbrance,  and  improving  property 

already 


in 
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already  in  m&rtmain*  It  would  not  be  bringing  new  kud  %ito 
mortmain  i  and  to  prevent  that  is  the  principle  of  tbje  Staiftie^ 
as  Jiord  Camden  held  in  Widmore  v.  7%e  G^vennfirM  of  StK^fm 
Jnne'9  Bounty  ;  and  that  distinctioQ  that  a  bequest  of  monegr 
ito  be  laid  out  in  land  is  good,  if  the  land  U  already  in  mori^ 
.main,  and  Toid,  if  not,  preyailed  in  Brocfh  ▼•  "The  Ppjbe  qf 
Chandos,  and  *  The  Attorney  General  v.  HtUehUtaoniiSi), 
iWd  in  other  c&3es ;  GMb  v.  The  Attorney  Gfner^,  Hofrris 
\.  Barnes,  Amb.  SIS,  651.  Attiomey,  General  y.  The  BUhep 
xf  Chester,  1  Brq.  C. ,(!.  444.  The  Statute  had  two  objectSt; 
SxBt,  to  preyenf  the  •dlsinberitii^  of  hje^rs;  secondly,  to  p^eveat 
.putting  li^ds  jinto  <a  «ta;te  of  perpalsiMty.  The  principle  wiA 
respect  to  the  second  olgeot  if,  th^  thjp  land  i^  taken  #ul  of 
.circulation.  Upo^  th^it  principle  it  has  been  decided^  that  a 
bequest  of  money  to  be  ]aid  out  upon  land  already  in  mor^ 
main,  no  matter  to  what  amount,  is  good*  That  principle 
reaches  this  case.  "Wlipre  property  is  given  to  disincumber  an 
estate  already  in  mortmain,  it  is  in  point  of  principle  the  same 
:a8  if  it  is  given  to  improve  land  already  in  snortmafsu  The 
Court  have  gone  so  f^  as  to  say,  that,  where  the  land  is  given 
by  another  persc^,  the  money  inay  be  used :  so,  whexe  *the 
body,  for  whose  benefit  the  bequest  is  made,  had  jiand  already 
in  mortmain.  The  Court  have  availed  themselves  of  all  those 
'distinctions  f  and  have  constantly  said,  the  bequest  ahould  be 
supported,  unless  it  is  to  purchase  land^  and  bring  new  land 
into  mortmain. 

Many  cases  upon  the  Statute  are  to  be  lool^d  on  bm  casqs 
of  positive  law,  and  are  not  withm  the  principle. 

Upon  the  second  point,  this  diqpqsilion  wa^  intended  ^sub- 
stantially  for  the  benefit  of  the  chapel  The  appUcation  of 
the  money  is  directed  tio  that,  which  the  testator  niight  think 
the  most  i9*g^nt  puipo^;^:  but  the  ^austc^ice  of  .tl^  mor^i^ 
is  not  of  the  es^enqe  of  the  gift.  The  gift  is  to  ithe  ti^isteep. 
The  application  is  to  be  by  theni,  not  by  the  executors.  It 
would  be  a  singular  constm^^tionj  that  be^uae  the  testi^tor  has 
pointed  out  the  mode,  in  which  he  wished  this  l^acy,  in- 
tended substfgntially  ^s  a  bene^  to  the  chap^,  to  be  applici^, 
that  should  be  turned  into  a  condition  precedent  in  ft  Court 

of 

(23)  Cited  io  The  Attorney  General  v.  The  Bishep  uf  ChetUr, 
1  Bro..C.  C.  444.  See  Chapman  r.  Brown,  post,  Vol.  VI,  404. 
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of  JQstieej  which  Is  favorable  to  charities.    The  directioit  to 
apply  the  money  distinguishes  bet^*;een  the  object  and  the 
mode:  a  distinction  frequently  laid  down  by  Lord  Thurlow. 
The  object  was  the  chapeL     The  application  directed  was 
oijJy  the  mp4e ;  that,  which  the  testator  thought  the  best  ap- 
plicatioo  for  the  benefit  of  that  object.    This  differs  essentially 
from  Tke  Attorney  General  v.  The  Bishop  of  Oxford  i  there 
was  no  election  to  repair  the  church,  or  to  build  a  chapel : 
the  only  object  was  to  buil4  a  church.    In  such  cases  vanity  is 
the  object  of  the  ^  testator;  tq  raise  a  monument  to  his  own 
naipe :  but  it  cannot  bje  sa]49  this  testator  h^ad  any  such  inten- 
tion of  commemorating  himself.    The  ademption  of  a  legacy 
depends  upon  the  testator ;  who  must  do  some  act  \o  adeem ; 
asy  where  a  specific  legacy  is  sold  by  the  testator.     According 
to  this  argument  it  would  depend  upon  the  act,  not  of  the 
testator,  but  the  trustees;  upon  the  ^cident,  whether  they 
^ould  apply  any  other  fund  to  pay  off  this  mortgage,  or  not. 
Suppose,  it  bad  been  paid  off  in  part  only  by  Brooksbank's 
donation :  upon  this  ground  it  must  be  contended,  that  thie 
le;gacy  is  good  only  to  the  extent  of  what  remained  due.  They 
might  go  fiptrther ;  and  say  nothing  was  due. 

Consider  this  as  a  legacy  to  an  individual  to  be  applied  tp- 
'wards  paying  off  a  mortgage,  supposing  him  seised  in  fee. 
It  would  be  considered  as  a  legacy  for  his  benefit;  and  if  he 
did  not  want  it  for  the  purppse  of  paying  off  the  mortgage, 
the  Court  would  never  compel  him  so  to  apply  it.  There'  are 
not  many  cases  to  be  found  upon  the  subject.  In  2  Leon.  154, 
and  3Le0n*  65,  the  devise  of  a  rept-charge  to  a  son  towards  his 
education  and  bringing  up  in  lemming  was  held  not  conditional. 
The  same  construction  was  made  upon  a  legacy  to  place  a  boy 
out  apprentice  in  Barlow  v.  Grant j  1  Vem.  255,  and  Nevill 
V.  Nevill,  2  Fern.  431.  There  are  however  many  cases  ih 
this  Court  of  the  same  nature ;  as  where  a  legacy  is  given  for 
the  maintenance  and  education  of  children,  it  has  been  or- 
dered to  accumulate  for  their  benefit,  if  the  father  is  of  ability 
to  maintain  them  (23).     So  upon  a  legacy  for  mourning  or  for 

a  ring 


1799. 


(23)  Andrews  v.  Partington, 
3  Bra.  C.  C.  00.  But  as  to  the 
strict  rule,  that  prevailed  in  that 
case,  see.  Hoae  v.  Pratt,  ante, 


Vol.  Ill,  730  ;  Mundjf  v.  Soft 
Howe,  4  Bra.  C.  C.  223,  and  the 

note,  ante,  Yol.  Hi,  783. 
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a  ring  It  has  never  been  held,  that  the  legatee  is  to  be  com* 
pelled  to  that  applioation. 

It  must  be  said,  that  the  only  wish  of  this  testator  was,  that 
there  should  be  no  mortgage  upon  this  chapel,  but  he  did  not 
eare  for  the  benefit. of  it  in  any  other  respect.     That  is  not  a 
rational  object;  not  could  it  be  attained ;  for  suppose  the  trus- 
tees thought  any  other  mode  better ;  they  might  pay  off  the 
mortgage,    and  immediately  make  another,    and    apply  the 
money  to  any  other  purpose  in  their  opinion  more  beneficial. 
Suppose,  two  testators  knowing  of  this  mortgage  had  each 
bequeathed  500L  for  the  purpose  of  paying  it  off:  what  is  to 
be  done  ?    Is  there  to  be  a  contribution?    It  is  perfecdy  clear, 
the  object  of  both  is  to  advance  the  general  purpose  of  the 
charity*    This  *  mortgage  is  not  directed  to  be  paid  off  till 
after  the  death  of  the  testator's  wife.    Suppose,  the  mortgage 
having  been  paid  ofil^  a  second  mortgage  had  been  made  be- 
fore the  death  of  his  wife.    If  the  case  bears  any  resemblance 
to  the  cases  of  ademption,  the  legacy  could  not  be  applied  to 
that  mortgage :  but  there  can  be  no  doubt,  there  being  at  the 
time  the  Court  was  to  act  upon  it  a  mortgage,  the  charity 
wanting  the  legacy  for  the  expj^ess  purpose,  for  ^ich  it  was 
given,  the  application  would  be  made. 


Mv.  Hubbersiy,  for  the  Representativea  of  John  and 
Christopher  Barker.        « 

As  to  the  legacy  to  John  Barker,  the  word  ^'  or^  distin- 
guishes this  case  from  Maybank  v.  Brooks  and  Huicheson 
V.  Hammond.  That  word  may  make  a  difference :  Stone  v. 
Evans,  Lowther  v.  Condon,  S  Atk.  86,  1^.  The  former 
turned  upon  the  clear  intention  to  give  to  the  sister  as  exe- 
cutrix. In  the  Iktter,  I  admit,  an  intention  appeared,  that  the 
legacy  should  not  lapse.  In  Buffar  v.  Bradford,  2  Atk.  220, 
a  legacy  to  A*  and  the  children  bom  of  her  body  survived  to 
a  child  bom  after  the  date  of  the  will.  In  Siblejf  v».  Cook, 
8  Atk.  573,  the  legacy  did  not  lapse.  That  case  was  noticed 
by  the  Court  in  BrUfge  v.  Abbot,  S  Bro.  C.  C.  2SAf. 

As  to  the  legacy  to  Christopher  Barker,  who  survived  the 
festator,  but  died  in  the  life  (^  hb  wife,  the  case  is  stronger. 


^r.  Owen,  in  reply. 
By  the  expreffs  words  of  the  will  t|ie  application  is  eon- 
fined 
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fined  to.  that  particular  mortgage.  Pa]4ng  off  that  mortgage 
is  in  other  words  purchasing  *b  term  of  500  years  in  k^nd. 
It  is  so  considered  by  the  Defendants ;  who  contend,  that  a 
devise  of  the  mortgage  itself  would  be  good :  but  the  statute 
b  not  confined  to  land,  but  extends  to  any  interest  in  land. 
This  is  absolutely  an  estate  in  land.  Hpw  are  the  trustees  to 
get  this  estate  ?  After  a  certain  time  it  is  an  absolute  estate 
in  the  mortgagee.  Upon  a  bill  for  redepiption  there  must  be 
a  re-conveyance  of  the  lege)  estate^  There  is  not  an  end  of  it 
merely  by  paying  the  money.  In  the  case  of  a  legacy  to  A. 
for  the  benefit  of  his  children  the  children  are  the  sole  ob- 
ject; and,  if  they  die,  there  is  an  end  of  it.  So  in  this  case 
the  paying  off  this  mortgage  is  the  sole  object.  It  is  incum- 
bent upon  these  trustees  to  shew  a  trust,  to  which  this  legacy 
is  to  be  applied. 

As  to  the  third  question,  in  Sibley  v.  Cook  the  testator  de- 
clared in  terms,  that  none  of  the  legacies  should  lapse.  It 
was  there  held,  that  there  must  be  a  clear  intention,  that  the 
legacy  shall  not  lapse ;  and  also,  that  the  persons  intended  ,to 
take  must  be  distinctly  pointed  out.  These  cases  were  con- 
sidered in  Bridge  v.  Abbot  \  and  this  Court  adopted  that 
principle ;  which  was  also  followed  by  the  Court  of  Exche- 
quer in  Evans  v.  C/uirles^  1  Ansir.  128,  which  went  upon  par- 
ticular circun^stances,  s^nd  \xy  the  Lord  Chancellor  in  Long  y. 
BlaciaU  {ante,  VoJ.  Ill,  486.) 
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Master  of  tJie  Rolls. — This  is  certainly  a  charity, 
I  feel  great  difficulty  in  saying,  this  is  not  an  interest  i(i 
land.  If  the  mortgage  itself  was  devised  to  a  charity,  it  woul^ 
be  clearly  void.  The  executor  would  be  deprived  of  an  in- 
terest in  land ;  and  that  interest  would  be  given  by  will  to 
a  charitable  purpose. 

» 

In  The  Attorney  General  v.  Andrew  {ante.  Vol.  Ill,  633), 
the  Lord  Chancellor  has  thought  it  qot  clear,  that  the  cha- 
ritable disposition  shall  not  be  carried  into  execution,  though 
Trinity  Hall  refuses  it ;  and  it  was  referred  to  the  Master 

•A 

1/with  that  view.  I  suppose,  that  proceeded  from  the  doubly 
object,  and  the  interest  of  the  othe^  party,  Merchant  Taylqr^ 
School.  It  may  be  inferredf  that  if  the  testator  Y^  knowi^ 
Ae  College  would  not  have  accepted  it,  be  would  have  pro^ 
vided  for  the  other  object. 


CA0B8  IN  CHANGWir^ 


vm. 
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if  m  trustee  for  ai'cbgnty  had  ccMtitrai^  for  th«  piyr^liaii 
of  an  estate,  would  ti9t  a  8um'#f  money  bequgeaithed  to  eiHlMe 
him  to  comfdete  thai  purchase  be  within  the  statute? 


[♦4«7] 


For  the  Trustees. 
I  should  feel  a  difiiculty  in  the  case  of  a  Contract  only. 
The  trustee  woiild  have  only  an  equitable  estate :  but  a  mort- 
gagor is  always  considered  as  owner  of  the  estate,  with  an 
mcumbrance  upon  it. 


'  The  Matter  of  the  Rolls  was  indined  to  direct  an  inquiiy 
into  the  nature  of  this  Chapel:  but  afterwards  observing,  that 
it  appeared  by  the  will,  that  there  were  Ministers^  he  ^rom^ 
to  think  that  would  prevtot  the  necessity  of  the  jnqwy. 
However  it  was  admitted  ^n  both  sides,  that  this  Chapel 
iwas  used  for  the  purpose  *  of  public  worship  by  a  society 
^  Protestant  Dissenters,  and  ivas  duly  Ucensed  under  the 
Toleration  Act. 


Master  of  the  Rolls. 
The  question  as  to  the  legacy  of  600/.  under  thiswfll  is, 
whether  under  die  late  statute  (84)  or  on  account  of  the  na- 
ture of  the  application  of  the  money  to  the  particular  pur- 
pose therein  mentioned  it  is  good  or  void. 

It  is  insisted,  that,  this  being  in  its  nature  a  charttalde  use, 
the  bequest  of  this  money  to  be  appUed  in  redemption  of 
the  mortgage  is  within  the  Statute  o{  Mortmain,  commonly 
so  called,  but  very  improperly ;  for  it  does  not  prevent  the 
alienation,  of  land  in  mortmain :  nor  was  that  the  object  of 
the  Act.  It  has  nothing  to  do  with  that.  The  object  was  to 
prevent  devises  of  land,  or  any  interest  in  land,  or  bequests 
of  money  to  be  laid  out  in  any  such  interest,  for  any  cha- 
ritable use  whatsoever. 

It  is  l&ewise  inristed,  that  if  this  legacy  b  not  void  under 
that  statute,  inasmuch  as  at  the  death  of  the  testator  tli# 
mortgage  was  paid  off,  and  therefore  that  object  cannot  now 
be  attained,  it  is  dot  applicable  to  any  other  purpose  for  the 

benefit 
(24)  9  Gto.  II,  c.  80. 
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it Hm  MoieCy;  and  at  tlie  ol]jeot  pointed  (Mil  lijr 
'tte  yOiSk  cannot  arLse,  Ae  fond  will  belong  to  th^  venduary 
l^^atees.  I  am  in  &eir  &your  upon  both  poiilts:  but  it  is 
not  necessary  to  dweU  long  upon  the  second,  if  I  am  right 
tf^^  the  first 

It  was  insiatedy  and  with  success,  that  though  the  construe- 
tion  of  this  statute  has  .been  extremely  rigorous,  and  many 
detenninations  upon  it  have  been  thought  to  carry  it  even 
beyond  what  theleigislature  had  in  c<Hitemplaition  at  the  time; 
t88,  for  instance,  when  part  of  the  rdsidue  given  to  a  charity 
^OBsists  of  mortgages  or  other  securities  upon  land,  though 
it  was  held,  that  it  was  not  an  immediate  gift  of  an  interest 
in  land,  being  only  what  should  remain  after  the  debts  wece 
vfaiA^  and  it  was  melted  into  money,  it  was  determined,  that, 
as  to  BO  much  of  the  residue  as  consisted  of  securities  upon 
land,  the  charity  could  not  take  any  part  of  the  residue  so 
coH8tituted(25);  «yet  there  have  been  repeated  determinations, 
^mt  it  it  competent  to  a  testator,  though  not  to  give  directly 
'^any  interest  in  land  to  a  charitable  use,  to  leave  a  sum  of 
money  for  the  purpose  of  meliorating,  as  it  is  called,  any  land^ 
or  for  beautifying,  sustaining,  or  repairing,  buildings,  already 
vetted  in  trustees  for  charitable  uses :  and  no  doubt,  I  believe, 
Sb  iIow  entertained  upon  it :  and  many  cases  have  been  deter- 
anned  •  xxpon  the  distinction,  whether  it  is  clear,  the  testator 
naaat  the  money  to  be  applied  in  erecting,  sustaining  or  re- 
pairing, buildings  upon  land  already  vested  in  trustees  fcMr 
charitable  uses,  or  had  any  object  of  having  fresh  land  pur- 
^aaed  for  that  purpose  (S6). 

It  is  said  this  case  is  analogous  to  those  cases,  in  which  the 
Court  'has  established  in  favour  of  a  charity  a  disposition,  not 
«f  an 'interest  in  land,  or  of  a  sum  of  money  bequeathed  for  the 
purchase  of  any  interest  in  land,  but  for  the  purpose  of  meBo- 
Siting  an  estate  already  vested  in  trustees  for  charitable  usesr 
I  am  of  opinion,  that  cannot  be  considered  as  the  true  con- 

struoticm 


vm- 


(26)  Pickering  v.  Lord  Stank" 

fifra,    aote.  Vol.  II,  272,  581. 

Ill,  939,  4t2.    WhUe  r.  Evant, 

vile,   2^1.    Hawte  v.  Gkapmam, 


Amb.  6d5.      An.  Qen.  v.  Meg* 
rick.  2V€8.4A. 

(20)  See  ante,  Orieve$  v.  CW, 
VoL  I,  548 ;  and  the  note,  554. 
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ICflMm»  F.  WiUiMs, '  po^i,  i3Qs    mmdfontv.  TkackercU,yci.U, 
M2.     Att.    Gen.    v.  Caldwell,    286. 
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struction  of  this  gift  The  words  of  the  statute,  which  goes 
far  beyond  the  tide,  are  very  express.  It  is  called  an  Act  to 
restrain  the  disposition  of  lands,  whereby  the  same  become 
unalienable.  It  then  recites,  that  gifts  or  alienations  of  lands, 
tenements,  or  hereditaments,  in  tnartmain  are  restrained  fay 
Magna  Charta  and  other  laws  as  against  the  common  utility; 
nevertheless  this  public  mischief  has  of  late  gready  increased 
by  many  large  and  improvident  alienations  or  dispositions  to 
uses,  called  charitable  uses  (not  dispositions  in  mortmain) \  and 
the  first  clause  enacts,  that  no  manors,  lands,  tenements,  rents» 
advowsons,  or  other  hereditaments,  corporeal  or  incorporeal 
whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chattels^ 
stocks  in  the  public  funds,  securities  for  money,  or  any  odier 
.personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  shall 
be  conveyed  as  setded  to  or  upon  any  person  or  persons 
bodies  politic  or  corporate,  (that  is  the  only  case,  in  which  it 
could  be  in  mortmain^)  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  anyways  charged  or  incumbered  by  any  person 
ckr  persons  whatsoever,  in  trust  or  for  the  benefit  of  any 
ichaiitable  uses  whatsoever,  unless  such  gift,  conveyance,' && 
of  any  such  lands,  &c.  money,  or  personal  estate,  (other  thaa 
stocks  in  the  public  funds,)  be  made  by  deed  indented  sealed 
and  deUvered  in  die  presence  of  two  witnesses  twelve  mondii 
before  the  death  of  the  donor  or  grantor  and  enrolled  in  the 
Court  of  Chancery  within  six  months  after  execution;  and 
unless  such  *  stocks  be  transferred  six  months  before  the  deatk 
of  such  donor  or  grantor,  and  unless  the  same  be  made  to 
take  effect  in  possession  for  the  charitable  use  intended  im« 
mediately,  and  be  without  any  power  of  revocation,  &c. ;  and 
-also  subject  to  the  provision  by  the  second  clause  in  fiivour  oT 
purchasers  bond  fide  for  valuable  consideration. 

The  diird  clause  enacts,  that  all  ^fls,  grants,  conveyances, 
&c.  of  any  lands,  tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
;|fie^tipg  qr  tp  affect  ^y  lairds,  tenenjents,  or  hereditaments, 
or  of  any  stock,  money,  gopds,  chattels,  or  other  personal 
testate,  or  securities  for  money,  to  be  laid  out  or  disposed 
.of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
pieats,  pr  of  any  estate  or  interest  therein,  or  of  any  charge 
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or  ineambrance  affecting  or  to  affect  the  saHie,  to  or  ill  trust 
for  any  charitable  uses  whatsoever,  made  m  any  other  manner 
than  by  the  Act  is  directed,  shall  be  absolutely  void. 

Upon  the  third  clause  this  question  arises;  whether  this 
is,  or  is  not,  a  legacy  to  be  applied  in  the  purchase  of  an 
iiltl^test  iii  laiid,  or  a  dhsfge  or  inciimbftoce  affectiiig  the 
same.    I  am  of  opihion,  this  is  direttly  in  words  giveh  foi^ 
that  purpose.   Without  iedl  question,  tmless  the  other  ^gti- 
ment  is  resorted  to,  it  is  a  direction  to  apply  this  money  iii 
the  purchase  of  that  intei^t  then  affecting  those  premises. 
But  it  is  said,  those  premises  were  already  Appropriated  to 
the  same  use,  for  which  this  mortgage  was  to  be  redeemed ; 
and  it  is  further  insisted,  that  if  the  testator  had  been  himself 
the  mortgagee,  and  had  directly  given  Uie  mortgage  by  his 
win  to  these  trustees  having  the  equity  of  redemption,  it  is 
something  like  beautifying,  sustaining,  or  repairing,  buildings, 
money  given  to  be  laid  out  upon  land  already  vested  in  trus- 
tees for  a  charitable  use :  but  I  deny  that.    The  land  was 
never  given  to  that  charitable  purpose.    This  is  an  interest 
in  the  land  never  given  to  that  purpose.    They  had  all  the 
estate  but  this  moirtgage  interest ;  and  the  purpose  was  to 
give  those  trustees,  who  had  the  estate  subject  to  this  interest^ 
which  is  in  other  persons,  a  larger  and  more  extensivie  in- 
tetest  than  they  had  before.    I  am  Of  opinion,  it  is  Within  th6 
statute.    It  is  nothing  but  a  silm  of  mon6y  given  for  th6 
purpose  of  procuring  first,  and  then  conveying  to  the  trustees 
this  farther,  greater,  and  more  extensive,  mterest  •than  they 
had  before.     I  should  be  sorry  to  refine  upon  the  statute,  or 
to  be  more  rigorous   in  the  construction  than  former  deci- 
sions warrant:  not   that  I  wish  to   defeat  the  statute ;   but 
I  wish  &ir)y  to  construe  it.     The  Court  has  not  gone  so  fisur 
ha  to  hold,  that  a  sum  of  mokiey  secured  upon  turnpike  tolls 
is  aa  interest  in  land  within  the  Act(S7)«    This  is  not  like 

the 
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(37)  Knapp  v.  Williams.    Iq  Chancery,  14th  March,  1798. 

Mortgage  of 
The  DefendaQts  are  governora    of  clergymcD ;  and  they  claimed  inmpike  tolls 

of  the  charity  for  the  relief  of    a  mortgage  for  600/.  upon  the  |g  withia  the 

the  poor  widows  and  children    tolls  arisiug  under  Acts  of  Par-  gut  9  Geo.  II. 

liament,  c.  36. 
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fhe  ease  of  a  buflding.  It  is  very  unferttmate,  fhat  (Ke  teii- 
tator  in  sueli  a  ease  should  have  taken  this-  method  of  grnng 

it; 

■      I'll 

)iaineDt|3  6«o«I;  lOGeo.  I,c.6;  tioDs  of  any  charge  or  ineiUB^ 
11  Oeo*  II,  c.  6,  for  the  repair  brance  afiTecting  anj  lands,  tene* 
of  the  JBrefi(/ord  Tnmpike  Road,    ments,  or  hereditaments.    This 


The  security  was  taken  npon  the 
tolls  simply;  not  inclnding  the 
toll-houses  and  gates. 

The  question,  whether  this 
was  within  the  statute  9  Geo,  II, 
c.  36,  came  on  upon  exceptions 
to  the  Masteft  report 

SoHcitor  Qeneral  and  Mr.  Rir 
cAonif,  for  the  Exceptions. 
This  is  certainly  not  within 


is  an  incorporeal  hereditament. 
Th^re  is  no  distinction  between 
these  tolls  and  toUs  arising  from 
a  navigation,  a  fair,  or  a  market. 
All  tolls,  that  are  private  pro- 
perty, are  rateable  to  the  poor 
as  hereditaments.  This  point 
was  decided  in  Bncheridge  r. 
digram,  (ante.  Vol.  II,  6flS,) 
where  shares  in  the  naTigatfon 
of  ^e  river  Atxm  were  held  to 


the  mischief,  which  is  the  object  be  real  estate,  and  subjeel  to 
of -the  statute:  but  an  opinion  dower» 
has  prerailed,  that  such  inte- 
rests are  within  the  Act,  on  the  Lord  ChancblloiL 
ground,  that  the  turnpike-houses  It  occurred  to  me,  that  it  had 

a 

and  conveniencies   for  jevying  been  determined*  that  a  taorU 

the  tolls  are  vested  in  the  com-  gage  of  turnpike  U>lls  is  within 

missioners,  and  made  the  sub-  the    statute.     The     mortgagee 

ject  of  the  mortgage.    The  case  would  have  a  right  to  come  into 

upon    Serjeant  AtpinaWs    will  this  Court  to  have  an  aqeount, 

,  before  the  Master  of  the  Rolls  and  a  receiver  appointed.    He 

turned  upon  that;   the  houses  would  have  a  right  by  the  aid 

being  demised,  '  the  Master  of  of  this  Court  to  have  the  tolb 

the  Rolls  thought,  an  ejectment  specifically  applied  to  his  mort- 


might  be  brought.  This  security 
is  made  in  a  different  manner; 
tfie  Court  of  King's  Bench  have 
determined,    that   the  commis- 


gage.  Consider,  what  the  point 
of  law  is,  from  the  nature  of  the 
interest.  It  is  not  at  all  withiir 
the  mischief:    but  the    conse- 


sioners  cannot  delegate  their  quences  would  open  a  much 
po>rer  to  erect  gates,  &o.  larger  field  for  chwtfable  doBa- 

tions.    From  the  nature  of  the 

Mr.  Mansfield  and  Mr.  Alex-  interest  created  by  the  Aet  these 
ander^  for  the  Report.  toUs  granted  in  perpetuity  are 

The  statute  restrains  disposi-    certainly  a  hereditament ;  •it  U 
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it;  Ibr  he  ndght  hive  done  it  fn  a  moTe  difect  m^ ;  and  t 
am  aware,  that  all  these  refinements  upoa  the  statute  are  not 
using  it  for  the  purpose,  for  which  it  wa6  intended.  If  4  man 
devises  his  lands  to  be  sold,  and  directs  the  money  to  t># 
appUed  to  a  charitable  use,  the  statute  says*  it  is  void*  I  pt|t. 
a  case,  the  answer  tawhfeb  I  exp^ted*  Jt  is  .md,  tibtft  i£ 
th^  trustee  for  a  charity  has  got  any  interest  in  Wid»  the  i^ 
creasing  that  interest  or  applying  money  by  will  to  make  it 
good  is  not  an  interest  in  land  within  the  9tatut<^  I  put  th^ 
ease  of  a  trustee  having  contracted  for  the  purtbase  of  an 
estate,  and  money  being  left  to  maUe  him  to  coniidete  that 
purchase.  The  Counsel  for  the  Charity  could  not' 8fty»  that* 
would  not  be  within  die  statute.  '  Suppose,  a  part  <|C  tbif 
money  was  paid,  and  part  not:  if  the  whole  cJould  .npC  be 
applied^  no  part  could«  Where  is  the  difference  ?  T^U  the» 
mortgage  was  paid  off,  die  trustees  had  not  tfalit  ptorehaseio 
I  am  therefore  of  opinion,  that  this  sum  of  i^oney  beqiieadi^ 
lo  redeem  the  mortgage  upon  this  chapel  is  vdid  by- die 
statute. 

If  I  am  right  upon  that  point,  perhaps  the  other  considera^ 
don  is  immaterial:  but,  as  the  point  was:)mad^,  I  will  say  a 
few  words  upon  it,  for  the  purpose  of  having  The  Atiomef 
General  v.  The  Bishop  of  Oxford^  which  has  been  mistaiken, 
perfecdy  understood. 

It  is  said,  supposing  this  legacy  b  not  void  by  the  statutoi 
it  is  not  so  confined  to  the  purpose  of  paying  off  the  mort* 
ipige^  as  that,  in  case  that  was  paid  off  without  the  kiiowledge 

Of 


VW^ 


OcfRvrH* 


Bequest  of 
money  to  en* 
able  a  trnstee 
for  a  charity 
to  complete  a 
contract  for 
the  purchase 
of  land  is  void 
by  the  statute 
9  0€f^  9«  ^ 
c3d. 


in  its  nature  an  interest  affect- 
ing  land.  He  migbt  bring  an 
assise  for  these  tolls,  I  should 
«hink. 

There  is  another  species  of 
%4>n,  which  gives  no  right  at  all 
£■1  the  laiid.  That  is  a  toll  tho- 
^Ogh. 

I  think,  it  falls  within  the 
Keneral  words  of  the  statute. 


mled.  See  also  Joh$utan  v. 
Swann,  3  Madd.  457.  *  In  Howie 
V.  Chapman,  post,  5412,  bonds 
of  commissioners  of  k  tdropike 
were  held  within  the  statnti). 
So  money  secured  updts  die 
poor  rates  and  county  rateft^. 
Finch  V.  Squire,  post,  Vol.  X, 
41.  Dalies  imposed  for  th^ 
erection  and  support  of  doeka, 
held  an  interest  in  land;  TMb 
King  v.  WinstfuUey,    B  Prfee, 


,  Thd.  exceptions    were    over-    179. 
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of  the  te&jtatoi*,  I  may  not  infer  an  intention,  under  which  it' 
may  be  ajpplied  to  other  beneficial  purposes  for  this  society. 
I  cdlifess^  the  inclination  of  my  opinion  is  otherwise.  The 
true  questioh  is,  can  any  intention  be  cdlected  beyond  that 
6t  seteurihg  to  them  the  enjoyment  (tf  this  building}  any  in- 
fisntion,  that,  after  having  provided  for  that  object,  if  the 
whole  was  Mt  necessary  for  that,  the  surplus  should  be  ap- 
plied for  atiy  other  beneficial  purpose  in  fitvpur  of  the  society  {. 
I  am  bf  opinioti,  no  such  intention  can  be  collected.  I  will 
not  say,  that,  if  this  legacy  was  not  void  by  tiie  statute,  it 
Alight  not  be  applied  to  sustaining  and  repairing  that  building: 
bCit  that  it  can  be  applied  to  any  other  purposed,  I  deny,  if 
I%e  Attorney  General  v.  The  Bishop  of  Oxford  is  light. 

The  first  decree  in  that  cause  was  made  upon  the  18th  of 
Juhf,  1786 ;  and  is  m  the  Register's  Book,  A.  1785«  The 
decree  by  tiie  Lords  Commissioners  in  1792  is  in  the  Be^ 
gisier^s  Boot,  61 L  The  *  testator  after  giving  to  Jiis  exe- 
eutors  KXM.  each  for  their  trouble  gave  and  bequeathed. the 
rest  and  residue  of  his  personal  estate  upon  trust  **  to  build 
''  a  church  at  Wheatley,  where  the  chapel  now  is,  in  such 
''  manner  as  I  shall  hereafter  direct,  or  for  want  of  such  di* 
*'  rection,  as  my  executors  shall  thiiJc  fit.*' 

The  Bishop  of  Oxford,  who  was  patron  and  parson  of 
Cuddesden,  in  which  Wheatley  was,  opposed  tiie  dei^gn  of 
btiildihg  a  church;  and  it  was  proposed  by  the  Defendants, 
that  the  salary  of  the  chaplain  should  be  increased.  The 
next  of  kin  insisted,  that  a  new  church  must  be  built ;  and 
that  the  surplus  belonged  to  them.  By  the  first  decree  it 
was  referred  to  the  Master  to  take  the  accounts ;  and  it  was 
diirected,  that  the  Defendants,  the  Bishop  of  Oxford,  8cc  do 
signify,  whether  they  are  willing,  that  the  residue  of  tiie  tes- 
tator^s  personal  estate  shall  be  laid  out  in  building  a  church  at 
Wheatley,  where  the  chapel  now  stands ;  with  liberty  to  lay 
a  plan  before  the  Master,  how  the  said  residue  may  be  most 
beneficially  applied  according  to  the  will  of  the  testator. 

Before  the  cause  came  on  agsdn  many  transactions  had 
taken  place.  The  next  of  kin,  and  the  persons  entitled  to 
the  benefit  under  the  will,  the  parishioners  acting  by  the 
Bishop  and  their  wardens,  came  to  an  agreement,  that  SOOO/L, 
part  of  the  residue  of  the  testator's  personal  estate,  should  be 

apjpBed 
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•ppBed  tot  th^  purpose  of  building  a  new  dnnrch  and  fortning 
a  fimd  for  keeping  it  in  repair^  and  that  lOOW*)  other  part 
thereof  should  be  applied  towards  augmenting  the  ministeir^s 
salary;  and  that  4000/.  being  paid  for  the- purposes  aforesaid^ 
die  residue  should  belong  to  the  next  of  kin*  This  aglieement 
is  recited  in  the  decree ;  and  by  consent  it  wait  ordered,  that 
the  sum  of  4000/.  being  paid  for  the  purposes  aforesaid,  the 
reridue  be  paid  to  the  next  of  kin. 

This  decree  b  completely  dedsiTe,  ihat,  the  olgect  liot  beikig 
capable  of  taking  efifect,  the  fund  could  not  be  applied  to  any 
other  charitable  purpose.  The  Court  could  not  haTC  made 
the  decree,  unless  they  thought,  the  residue  was  not  applicable 
to  any  other  charitable  purpose.  I  will  not  say,  it  could  not 
lunre  been  applied,  for  repairing  or  sustaining  the  chapel ;  and 
I  doubt  whether  Lord  Kenyan  said  so :  but  beyond  that  pur- 
pose, or  after  satisfying  it,  diis  is  decisive,  that  it  could  be 
appBed  to  no  other  purpose ;  for  if  it  was  applicable  to  any 
other  gmeral  charitable  purpose  *  or  any  other  purpose  for 
the  benefit  of  that  parish,  except  of  the  nature  pointed  out, 
diat  decree  could  not  have  been  justified. 

If  therefore  this  legacy  was  not  void  upon  the  StaMCy  I 
should  pause  upon  the  question,  whether  I  could  apply  it  to 
any  other  purpose.  I  see,  the  testator  intended  it  to  provide 
fer  diese  persons  a  place  of  worship.  I  see  no  other  inten- 
tion {  and  J  think,  I  could  not  apply  it  to  increase  the  salary 
6i  the  ministers  or  for  any  other  purpose.  In  looking  over 
diese  cases,  understanding,  that  the  question,  how  far  a  legacy 
given  to  a  charitable  purpose  may  be  applied  to  any  other 
pdrpose  than  that  specified,  is  now  depending  before  the 
Lard  Ckancettor  in  The  Attorney  General  v.  Andrew  (S8),  I 
find,  that  in  Moggridge  v.  TkackweU  {ante.  Vol.  I,  469), 
Lord  Tkurlow  makes  this  observation: 

*'  Baxter* i  Case  was  very  strong;  and  perhaps  would  not 
^  now  be  followed.  The  legacy  was  deemed  to  be  void,  be- 
^  cause  for  forbidden  uses ;  and  yet  the  Court  thought,  that 
^'  as  it  was  declared  to  be  for  charity,  it  should  go  to  charities 
*'  to  be  declared  by  the  Court.    I  do  not  mean  to  state  that 
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as 


(SB)  Ante,  Vol.  Ill,  633.  See  ulsOi Attorney  General  r.  Bowfer, 
III,  714,  and  the  notes. 
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**  as  Hn  authl^Mriiy)  for  it  ib  tery  hard  indeed,  that  the  Court 
"  should  give  il  to  other  charitiesi  because  those,  which  were 
<<  meiitioned,  could  not  take  (29)." 

(20)  Hhe  de<^i^e  In  7%«  AHar-  tfotih  Ptairtnties  (tin  edUblisll- 

iujf  Qeketat  r.  Baxter,  1  Venu  oient  in  this  kbgdlom):  to  the 

^49,  declftring  the  legacy  for  the  English  ])!ack  Nans  aft  Porlr: 

efeoted  Mfaiisters  toid^  iBtnd  that  to  the  establishment  of  the  Be- 

the  legacy  should  be  applied  to  nedicHne  Nans  at  Carnhhig:  to 

the  maintenance  of  a  chaplain  the EngUikB^nedictineMciokso^ 

in   Ckabea  Oollege,  appears  to   -, ^inXorrotae.'  to  JoMBoAioif 

hare  been  rerersed  in  The  At"  for  the  maintenancei  of  a  Rmtmm 

i&mey  Oeneral  v.  Uughei,  2  Vetti.  Catholic  mmisier  for  etei^ ;  and 

105,  and  the  validity  of  the  dis-  some  others, 

position  established :  the  money  These  legacies  were    eonti- 

appearing  to  hare  been  ordered  dered  as  being  void  :  those  to 

to  be  distributed  according  to  the  foreign  establishments  beiog 

the  directions  of  the  will.    See  contrary  to  the  policy  of  this 

The  Attorney  General  v.  Fowler ^  country,  andl  some  of  them  hav- 

post.  Vol.  XV,  85,  and  the  note,  iog  ceased  to  exist;  the  others 

68.  being  either  given  to  individuals, 

in  characters,  with  respect  to 

This  subject  was  much  dis-  t^hlch    they  Could    not    claim, 

Cussed  in  the  case  of  Be  Garein  or  for  an  ille^l  estailiahment. 

1r.  Lttwson,  in  Chancery,  the  dd  See  post,  Vol.  VI,  567,  Smart 

6fJuhf,  1708k  V.  Pn^ean,,   Cory  t,  ilMaf^  Vfl, 

Ann  Fairfaa  by  her  Will,  made  400.    3  ilfsr.  300.    Atiomay  Gt- 

In  1784,  after  giving  several  cha^  fiero^  v«  Pamer^  1  Jbtf  ^  Beai. 

ritable  and  other  legacies,  gave  145; 

die  residue  of  her  personal  es->  Tlie  qtiestion  arose,  as  to  the 

tate  to  her  executors,  upon  trust  void  •  legacies,     between     the 

to  apply  the  Same  to  such  uses  Crown^  claiming  a  right  to  ap- 

as  she  should  by  any  codicil  ap-  point,  the  Phnutiff  aod  another 

point ;  and,  subject  thereto,  to  person,  claimiDg  under  the  resi- 

the  Plaintiff  and  another  per-  duary  clause,  and  the  *  next  of 

son,  share  and  share  alike.  kin,  contending/  that  the  residu- 

By  a  codicil,  made  in  1793,  thd  ary  disposition  was  speciGc  and 

testatrix  ^ave  legacies  to  several  liinited,  and  therefore  what  way 

K&mdn  Catholic  establishments  taken  out  of  the  specific  residue 

in  foreign  countries  and  in  this  for  purposes,  thai  faded,  WOuld 

kingdom :  Viz.  to  each  Superior  belong  to  them, 

'for  the  time  heing^of  the  AeAe-  In  opposition  to  the  cfiaim'  of 

dittine  Monks  of  the  Sonth  and  &e  Cr6Wn  tt  was  falsbtod  by  Ae 

SbKeitor 
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t  OQufeaSy  I  tery  miioh  agree  with  this  doctrine* 

Dedbre    Una    legacy   <^   500^4  roid   under   the    Stmtde 

SaKeit(or  (hmerql^  Jif  n  Otrei9»  and  ^er  uae  can    be  aobititolad* 

Ur.lIU^AAtsaeh  a  claim  upon  The  true  eaae,  irliere  the  di9« 

the  prin^lci  that  the  property,  position  ig    in  the  Orown,   is^  * 

heing   given    for  an    improper  where  the  charitable  .purpose  is 

parpose,  was  forfeited,  can  rest  not  so  clearly  expressed  as  to 

only  npon  the  SiatuU  1  Edw.Wlt  shew,  what  was  intended ;  as  in 

c.  14:  bvt  that  iSi/a/K^e  gave  to  Tke  Attoruy  General  t.  Sider- 

the  Crown  only  dbpositions  to  fen,  1  Ver.  224.  Attorney  General 

saperstitions  uses  then  sabsist-  v.  Hickman,  2  Bj.  Ca.  Ab.  193. 
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ing;  and  had  nothing  in  it  pro- 
spective.  Therefore  snperstiti-^ 
Oils  uses  since  limited  are  merely 
void.'  The   opinion,    that  pre^ 


Attorney  General  r.  fferrick, 
Amb.  712;  and  FAtfe  v.  White, 
1  Biro.  C  C.  12.  That  principle 
has  been  foHowed  in  TheAtttn^ 


rwSM  in  some  cases,  particn*  ney  General  v.  Whitchurch  (ante, 

brly  Baxter^s  Ckue,    that    the  Vol.  Iir,  141)  and  the  other 

Cnnrii  may  appoint,  was  dtsap-  cases  npon  the  doctrine  of  C^ 

proved  by  Lord  Thurhw  in  Mog^  pres:                                     ^ 
yri^  V.  Thachoell  (  ante,y  ol.  I, 


469;  po#t,VII,  86);  and  in  GH^e 
AtMrmey  General  v.  Whorwood, 
1  Fes.  634,  the  next  of  kin  upon 
the  foondation  of  Lord  Hard- 
wieke*i^  opinion  filed  a  supple- 
mental bill;  upon  which  Lord 
Keeper  Heniey  declared,  that 
the  disposition  of  the  personal 
estate  after  the  death  of  Mrs. 
Scott,  80  fjEur  as  it  was  intended 
for  a  charitable  purpose,  was 
▼Old;  and  that  it  would  belong 
to  the  next  of  kin;  and  under 
that  decree  the  next  of  kin  upon 


The  Attorney  General  and  Mr. 
Campbell  reUed  on  The  King  r. 
£ady  Portington,  1  Salk.  162 ; 
the  first  decree  in  Baxter^t  Ckue, 
1  Vem.  248 ;  and  De  Coeta  v.  De 
Pas,  Amb,  228;  as  afibrding  a 
principle  in  support  of  the  right 
of  the  Crown  beyond  that  of 
Cy  pres. 

The  Lord  Chancellor  said, 
he  had  always  thought,  that, 
where  the  disposition  was  to  a 
superstitious  use,  the  Crown  ap'* 


the  death  of  Mrs.  Sooee  about  pointed ;  but  that  he  should  coin 

«ight  years  ago  obtained  a  trans-'  sider  it  a  few  days. 

fcr  of  all  the  funds.  That  shews,  — — 

4hat  ilfiere  the  use  is  clearly  This  cause  did  not  proceed 

etpMlMed,  if  itcannot  take  ef-  to  judgment.    During  the  argo- 

fe^  it  is  wh^M^  void ;  and  nb  ment  H  appeared  very  doubtful, 

S                    G  G2  whether 
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Another  point  arising  upon  this  will  is  as  to  the  kgaclea 
given  by  the  testator  to  the  children  of  his  sister  EUzabetk^ 
or  their  ♦representatives  or  representative.  One  of  those 
children  died  in  the  Ufe  of  the  testator.  Another  survived 
the  testatorj  but  died  in  the  life  of  his  widow.  The  question 
is,  whether  they  ard  vested;  and  trandmissible  to  tiie  repre- 
'sentatives.  I  am  very  ctelffly  of  opinion,  the  legacy  ib  Ckrls^ 
topher  Barker  is  good.  This  id  stronger  ihitn  the  dommori 
case  of  a  legiicy  to  A.  and  his  repredentatives.  There  lliose 
words  are  surplusage ;  for  if  the  legiitee  dies  before  tlie  day 
of  payment,  it  would  go  to  hb  rept'e^ntatives.  But  in  this 
case  there  is  a  reason  for  inserting  them..  This  i^  not  an 
immediate  legacy,    but  after  the  deatl^  of  another  person^ 

There  is  therefore  an  interval,  in  which  the  legatee  might 

•  *  •       .  •         ■ 

die;  and  though  it  vested,  he  might  not  live  to  receive  it. 
That  addition  might  be  inserted  to  put  it  out  of  doubt ;  and 

mnst 

whetbertherewould  be  tnyfond  tress;   and  the  application  was 

for   the  charitable  legacies ;    a  to  be  personally  by  Mr.  B^uUer 

groat  part  of  the  personal  estate  himself. 

being  secured  upon  mortgage ;       The  right  of  the  Crown  there- 

and  the  rest  not  being  sufficient  fore  certainly  appears  not  to  be 

for  the  discharge  of  the  debts,  affected  by  the  final  dedsipn  of 

nor  e^aal  to   the  legacies,    to  that  case.    The  exercise  of  that 

which  there  was  no  objection,  right  by  the  first  decree  and  in 

It  was  also  suggested,  that  some  the  case  of  He  Cbtla  v.  DePmh 

of  the  legacies  under  the  codi-  Amh.  228,  is  considered  as  rest* 

cil,  claimed  by  the  residnary  le-  ing  upon  the    principle  of  Cf 

gatees  as  being  void,  had  been  pre»:   post.  Vol.  VII,  75,  76* 

paid  With  their  consent  by  the  Supposing  forfeitare  to  be  the 

executors.  principle,  the  right  of  the  Crown, 

In  the  course  of  the  argn-  if  it  exists  independeift  of  the 

ment  it  was  observed,  that  the  StahUe  of  Edward  the  Sixth* 

disposition  in  Bmxter*$  Case  was  may  perhaps  have  its  source  in 

established  by  the   reversal  of  the  early  &atHie$  of  Martrnwrn ; 

the  first  decree :  the  TakraHon  under  which  a  forfeiture  accruer 

Act  having  passed  in  the  inter-  to  the  lord,  snd  ultinuitely  Xxw 

val;   and   there    being  nothing  the  King.   It.is  remsitable,  ihaC^ 

illegal  in  the  object;  which  was,  the  StaHUei  23  A91.VIII,  c.  10^ 

not  to  esUblish  any  thing  super-  and  9  Geo.  II,  c.  86,  contain  n(r 

stitious,  but  merely  to  provi^ie  clanseof  that  nature;  butsi^iply^ 

for  a  number  of  persons  in  dis-  declare  the  disposition  void. 
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must  Stan,  in  case  they  die  in  the  life  of  the  testator's  wife* 
I  desire  to  be  understood  to  determine  it  upon  that  circum* 
stance,  that  there  is  a  life  intervening  (30). 

A#  to  the  legacy  to  John  Barker^  1  think,  the  question 
(caxi  hardly  be  raised  upon  this  will;  for  see  the  preceding 
legacy  to  Elizabeth  Cooper:  would  not  that  have  lapsed,  if 
BUzabeih  Cooper  had  died  in  the  life  of  the 'testator?  Beyond 
all  question  it  would.    It  is  nothing  more  than  saying,  it  sha]l 
go  to  her  representatives,  if  she  dies  before  his  wife.    As  to 
the  ipdiers,  I  am  of  opinion,  it  is  nothing  moris  than  a  ffh  to 
them  at  the  death  of  his  wife;  but  it  was  intended  only  as  a 
beneficial  interest  to  them ;  and  must  ai^  such  vest  in  them^ 
before  it  could  be  transmissible.    The  ^es,  upon  which  tiie 
Court  proceeds  are  perfectly  established.    A  testator  is  never 
to  be  supposed  to  mean  to  give  to  any  but  those,  who  shall 
survive  him,  unless  the  intention  is  perfectly  clear,    I  will  not 
determine  now,  because  it  is  not  necessary,  that  where  a  le- 
gacy is  given  to  a  person  or  to  his  representatives,  it  can  mean 
anything  but,  in  case  of  his  deatii  in  the  life  of  the  testator: 
but  it  is  perfectly  dear,  that  where  tiie  fund  is' given  to  one 
forBfe  and  after  the  death  of  diat  person  to  several  others^ 
and  in  case  of  their  deatiis  to  tiieir  representatives,  there  is 
no  reason  to  presume  an  intention,  that  it  shall  not  lapse  by 
the  death  of  the  legatee  in  the  life  of  the  testator.    It  is 
impossible  without  transgressing  every  rule  as  to  vesting  to 
hold  this  legacy  vested,  the  legatee  not  having  lived  to  take 
the  benefit  under  the  testator's  will  (31). 
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To  prevent  i 
lapse  the  in- 
tention must 
be  p^f  eclly 
clear. 


(30)  TtdwM  V.  Arul,  3  M^dd.       (31)  8|ee  the  note,  ante^Vol.  l^ 
V^  40% 
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178ft. 
ROYLE  V.  HAMILTON,  Rqim,' 

OHNHiWTEn  by  hiBy9^,Aa$eAlbti8ihi^  Gnnd^obil*^ 

after  se^end  peecnianf  ^ivl  «pedflc  legaeioB  ga^e  «nd  be*  ^ren  entitled 
queued  fts  CbllowB  }  under  the  de- 

"  I  gite  unto  *e  childreft  of  Wmam  Hmier^  Eflqv,  iai#  4>f  JTSSL?- 
^*  HampUm  itt   FSt'^Mif  that  is  to  -saf,  to  Captain  Jokm        ».;  ^^  .  ^ 
**  Hwker  tS  Hampton  m  Vtrgtma^  900M»  and  to  Iw  isstiei  lention  upon 
'*'  to  his  sisters,  or  their  j^siie,  1000^*  each ;  (  yb. )  the  ksiie  dT  the  whole 
f^  his '  sister  i  Mfihle '  deceased :   Mrs.  EUftabeih  Hok,   wife  of  olanie  being 
5'  tfoAn  Hgli,  Esq,,   now  of  iVm  Yori(;  tf  ]!|r.  J^  should  phildren,  or 
''  sqrvite  her,  I  %ffl,  t^at  >l^  h^ye  (}ie  intarest  irf*  ^  shafi^  ^®  >~^®  ^^ 
f*fer5fe;  «it  Wb  death,  to  the  survhrijig  ebUdNli  of  the  saM  ^^JJ^T"^^ 
f*  William  Hunter  j  Mrs.  Mary  Davempori  wife  to  the  Rev.   ,     , 
*'  Mr.  JOwenpori  in  f^ti^iria,  and  to  Mrs*  Ra&ana  Di»&tf,    DistribotioQ 
f*  wife  to  Mr.  Dixon,  -printer,  Sn  Virginta;  Ae  whole  sum  tp  per  iifrpes  A^ 
f^  'the  said  Captain  Jokn  Htmier  and  his  issue  and  to  his  sisters  per  cfgfifa. 
**'and  tfidr  issue  amounting  to  6000A:  if  any  lapse,  to  b^ 
'"  divided  among  thp  surnvors.** 

The  testator  died  in  April  Vt9i. 

Mable,  the  wife  of  Daoid  Hok,  died  beft»e  ike  date  pf  th^ 
11^ ;  leaving  issue  one  son,  Johnlfunierifqlif  who  also  died 
fn  the  life  of  the  testator,  viz.  in  Aprif'VtSS,  and  one  daugb^eri' 
EUpibeih  OtwaM. 

EUzaheth  Holt  died  without  fssue  in  ]!^arch  1788,  hi^yhi|^ 
saryiTed  her  husband  John  HcU;  whored  in  1788. 

BUzaheth  Hunter  Davenp&rt,  the  oriy  daughter  of  Marjf 
Dmoenp^tt^  married  Wiliknn  ItunteTf  and  ^ied  in  il^e  life  of 
herknolher,  viz.  in  178S,  lesmng  ^ssue  WilUam  fftmier  and 
Joseph  IbfMer. 

Mary  D<9PenpoH  died  in  March  1788$  leaving  ^f^Mf^ 
Darenpofi  her  only  survfying  child. 

R^Mona  Dixttn  died  in  March  1789^  kaying  issife  by  her 
first  marriage  WiUiam  Royle,  and  by  ber  second  n^arriag^ 
Mary,  wife  of  John  Riohard$,  John  Di^on,  Henry  Dixon^ 
and  George  Dixon, 

The  bill  was  filed  by  the  children  of  Roscma  Dixon,  claim* 
ing  the  legacy  of  10002.,  given  by  the  wBl  to  Rosana  Dixon 
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or  her  issue,  and  one-fourth  part  of  the  legacy  of  1000/.  given 
to  EUzabeih  Holt  or  her  issue. 

The  executors  by  their  answer  admitted,  that  they  paid 
2250/,,  part  of  the  sum  of  60002.  mentioned  in  the  idD,  to' 
John  Hunier  the  elder,  in  respect  of  the  legacy  to  him  of 
aOOOL  and  his  fourth  part  of  the  legacy  of  1000/.  to  EUxabeik 
Holt;  and  the  sum  of  1S50A,  other  part  therec^i  to  Eletater 
Qiwald  and  Elixabeth,  his  wife,  for  her  legacy  of  1000/.  and 
her  share  of  the  said  lapsed  legacy ;  and  to  the  Defendant 
William  Davenport  the  sum  of  51A  9s.  Id,  in  part  of  the 
legacy,  which  they  conceived  he  was  entitled  to,  as  the  only 
surviving  issue  of  Mrs.  Davenport  i  and  that  they  had  also 
ailvaneed  to  the  Plaintiff  jRoy/e  a  part  of  the  hgBCjf^  to  whidli 
they  poniQeived  him  to  be  entitled. 

The  Defendants  WUliqm  Hunter,  Thanuu  Hunter,  and 
Martf  Ann  Hunter,  insisted  by  their  answer,  that  as  the  iaaiia 
of  John  Hunter  they  were  equally  entitled  with  their  fiitlier} 
or  he  W9a  entitled  to  the  interest  for  his  life;  and  that  the 
inpney  ought  to  be  secured  for  their  benefit. 

By  the  decree  pronounced  by  the  Master  of  the  RoUs  oia 
the  21st  of  Juiy^  1797,  various  inquiries  were  directed,  with 
a  view  tp  iM»certau|  the  clainds  of  the  parties. 

The  cause  camp  on  for  faurther  directions;  at  which  time 
Captain  John  Ifynter  was  diead, 

For  the  executors  it  was  contended,  that  the  legacy  oS 
Elizabeth  Holt  shoi|ld  be  divided  per  stirpes  as  to  the  stocks : 
viz.  that  Caption  John  Ifunter,  a^d  his  sisters,  if  diey  had. 
been  living  at  the  decefwe  of  the  testator,  would  have  been 
entitled  in  equal  sh^u^es ;  and  th^t  the  share,  that  would  have 
belpnged  to  each  sister,  if  living,  should  go  to  t|ieir  respe^ve 
issues  per  capita  among  themselves ;  and  that  the  payments, 
4ia,t  ha4  been  made,  were  good ;  and  the  children  ot  Captain 
John  ^Hunter  have  no  interest:  the  word  *^ children^  never 
being  exuded  tp  gran4-^hQdren«  whqs^  parents  are  (iving, 

Masteh  ^  litf  ROLLS^ 
Upon  the  best  construction,  that  I  can  put  upon  this  blind 
clause,   it  is  clear,   that,  when  the  testator  speaks  of   the 
children  of  William  Hunter^   explaining  that   afterwards   tp 

mean 
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mean  tliem  and  their  issue^  he  meant,  that,  if  any  of  diem 
shonld  be  dead,  their  children  are  persome  dengnaUe  to  stand 
in  theb  place.  The  word  **  e^Uren^  certainly  wonld  not 
mean  grand-children,  unless  the  parent  of  those  grand* 
children,  who  is  the  object  of  that  description,  is  dead:  but 
it  is  plain,  he  meant  to  embrace  issue  beyond  the  first  gene- 
ration.  It  is  said,  that,  where  he  mentions  the  surviviiq; 
children  of  William  Hunter ^  he  must  mean  children  strictly  | 
but  upon  the  latter  part  of  the  clause  it  is  p^ectly  plftiOf  be 
meant  just  what  he  did  before : 

*'The  whole  sum  to  the  said  Captain  John  Hunter  aQ4 
*'  his  issue  and  to  his  sisters  and  their  issue  amounting  tq 
*'  nx  thousand  pounds :  if  any  lapse,  to  be  divided  among 
''the  survivors:** 

The  survivors  of  whom  ?  Of  all  those  persons,  to  whoni 
he  had  given  it.  By  '*  children  **  he  means  the  descendants. 
Where  he  speaks  of  surviving  children,  he  means  children,  as 
he  meant  before.  The  other  construction  would  involve  this 
absurdity;  that,. if  none  of  the  children  hsA  survived  Mrs.  HoU^ 
he  would  have  died  intestate ;  a  constrqptiQn  the  Comrt  always 
endeavours  to  avoid. 

I  found  myself  upon  these  word? :  **  the  whole  sum  to  the 
**  said  Captain  John  Hunter  and  his  issue  and  to  his  sister^ 
*'  and  their  issue,**  fipc. 
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By  the  decree  it  was  declared,  that  one-fourth  part  of  the 
legacy  given  to  Elizabeth  Holt  belonged  to  the  Plaintiffs  ac^ 

cordmg  to  tbe'^praver  of  the  b^l  (  52 ). 

•\ 

(as)  Ante,  Davenport  v.  Hanhwry^  Freeman  v.  Parsley ,  Vol.  Ill, 
257, 421,  and  the  Qot^s,  2Q0 :  Post,  6^. 


iid  GASBS  IN  CHANCBRV, 


17».  Lady  CI^DITON  r.  tord  ROQERT*  SEYMOUR. 

March  !«/,  MASTER  qf  ihfi  J^oi^Ls/or  (he  Lord  QfiAifC^LOQu 

The"  Court  T^^  *^^  settfement  made  npon  the  marriage  of  Henry ^  Jate 

leaqft  sigainst  Huke  of  Newcastle ^  t]ie^  Earl  of  £f n^oAt,  ufhd  Catherine 

the  constrop-  Pelhamf  dated  the  13th  of  October,  1744^  the  Duke  conveyed 

iion  for  rais-  geveral  estates  in  Bedford  Level  and  in  the  county  of  S^trreg 

iog  portions  to  the  use  of  himself  for  Hfe;  remafaider  to  trustees  to  pre- 

or  maiDie-  serve  Contingent  remainders ;  remainder  to  trustee,  their  exe-r 

cntors.  &c.  for  a  term  of  SOO  years;  remainder  to  the  first 
a  reversionary  r 

term  •  and         and  other  sons  of  the  marriage  in  tail'tnale. 

upon  that  prin-  '^^^  trusts  of  the  term  of  500  years  were  declared  to  be^ 
oiple,  when  the  ^^t  in  case  there  should  be  an  eldest  or  only  &on  of  the  mar-r 
terni  fell  into  riage,  wito  should  for  the  time  being  after  the  deatii  of  the 
possession,  said  Duke  be  entitled  to  the  immediate  freehold  of  t|ie  pre* 
and  the  por-  mfges  by  virtue  of  the  said  limitations,  and  also  one  oy  more 
^T  ^T  T*'   ^*^'  ^        ^^  children,  then  that  the  trustees  should  after  the 

.*        ..  death  of  the  said  Duke,  or  in  his  lile-fime  by  his  direction,  by 

difference  be-  ^^  ^^  mortgage  or  by  the  rents  and  profits  raise  such  smn^ 
tween  the  9am  P^  money  for  the  portions  of  al)  and  every  the  chiKl  and 
annually  al-  childrei^,  other  than  such  eldest  or  only  son,  as  after  men- 
Ipwed  by  the  tioned :  that  is  to  say,  ip  case  there  should  be  but  one  such 
pfant^s  grand-  ^hild,  such  only  chUd  should  have  10,000/.  for  bis  or  her  por- 

a  er  or  er  ^^^ ,  ^^^  j^  ^^^^  there  should  be  two  such  childrei^  suph  tofo 
and  the  sam  ^^^^'^"^  should  have  I5,000iL ;  and  in  case  there  should  be 
qharged.  three  or  more  children^  they  shQuld  have  20,00(1/. :  the  said 

15,000/,  and  20,000/.  to  be  paid  to  them  respectively  in  such 
Appomtment,  ,  ^j^^^^ 

by  father  and 

son  under  a  power,  qf  money  chargpd  op  an  estate ;  (hat  in  case  the  son 
should  survive,  it  should  be  applied  by  him  in  and  towards  payment  of 
the  debts  of  the  father;  and  subject  thereto  the  residue,  if  any,  should 
go  and  be  considered  as  part  of  the  personal  estate  of  the  father;  and 
in  case  the  father  should  survire,  it  should  go  and  be  pajd  by  him,  his 
executors,  &c.  in  and  towards  satisfi^ction  of  his  debts,  with  a  siipilar  pro- 
vision as  to  the  Residue :  the  father  sunriviog  appointed  in  favor  of  another 
son,  for  valuable  consideration  as  to  part :  as  to  that,  the  decree  directed 
payment  under  the  appointment :  the  residue  to  be  paid  into  Court,  with 
liberty  to  apply ;  in  case  of  no  application  ^iihin  twelve  months  to  bft 
paid  according  to  the  sppointment. 
A  dec|ree  canpot  be  impeached  collaterally  in  anptber  cause. 
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ehared  and  propordons,  a(  the  said  Duke  of  Neweoitle  iliid 
Caikerine  Pelh^m  or  t}i6  survivor  should  by  any  deed  or 
writing  executed  in  the  presence  of  tiro  witnesses  appo^t ; 
and  in  default  of  sueh  appointment  to  be  equally  divide^ 
among  them,  share  and  share  alike ;  and  it  was  provided,  that 
if  toy  of  the  younger  sons  should  die  under  the  age  of  twenty- 
one  years,  or  become  an  eldest  or  cmly  son,  before  his  portion 
should  be  payable,  or  if  any  of  the  daughters  should  die 
under  the  age  of  twenty-one  and  unmarried,  as  well  the  ori^^ial 
portion  or  portions  of  hhn,  her,  or  them,  so  dying  or  b^ 
coming^an  eldest  or  only  son  as  any  share  or  shares  aceming 
by  wny  of  survivorship,  should  from  time  to  time,  as  the  same 
shbidd  so  happen,  go  to  the  survivors  or  sunivor,  to  be  paid 
at  such  time  and  in  such  mumer  as  the  ori^al  portions;  so 
as  that  ill  case  there  should  be  but  two  such  surviving  c^iildien, 
ihey  should  hitve  no  more  than  15,000/.  for  their  portions,  and 
in  caise  there  should  be  but  one  such  child,  he  or  she  shoiild 
have  no  more  than  10,000/.  for  his  or  her  portion,  by  virtue 
of  the  trusts  qf  the  said  term. 
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The  issue  of  this  marriage  was  three  sons  only :  Henryi^ 
Eail  of  Lincoln;  Lord  Thomas  Pelham  Clinton ;  and  hard 
Join  Pelham  Clinton. 

Catherine,  Duchess  of  NewcasUet  died  without  leavmg  any 
olher  child.  Henr^,  late  Duke  of  Netoeastle,  succeeded  to 
Aat  Otle  in  1768. 

Under  an  act  of  Parliaifient,  S9th  Geo.  II,  the  said  feq 
estate,  called  Bedford  Level,  was  sold:  and  the  sum  of 
70,000/.  being  the  residue  of  the  purchase-money  after  paymg 
off  a  mdrtgage,  was  laid  out  in  the  purchase  of  estates  in  the 
counties  of  Nottingham  and  Lincoln ;  which  by  indentures  of 
lease  and  release,  dated  the  8th  and  9th  of  ilfay,  1772,  wove 
conveyed  to  the  use  of  Henry,  Duke  cf  Newcastle,  fiw  life ; 
remainder  to  trustees  to  preserve  contingent  reminders ;  re^ 
mainder  to  trustees,  their  executors,  &c.  for  a  term  of  fiOCj 
years;  remainder  to  the  use  of  jHfenry,  Earl  of  Irtncd^  and 
the  heirs  male  of  his  body ;  with  similar  remainders  to  Lord 
Thomas  Pelham  Clinton  and  Lord  John  Pelham  Clinton ; 
remainder  to  the  right  heirs  of  the  Duke  of  Newcastle  tov 
ever. 
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The  trusts  of  the  tenn  of  500  years  were  declared  to  be, 
that  the  trustees  should  after  the  death  of  the  Duke  of  Netty- 
castle,  or  in  his  life,  if  he  should  so  direct,  by  sale  or  mort- 
gage or  by  the  rents  and  profits  raise  the  sum  of  15,000/.  for 
the  portions  of  Lord  Thomas  Pelham  Clinton  and  Lord  John 
Petham  CU^on:  to  be  paid  to  them  respectively  in  such 
shares  and  proportions  as  Henry,  Duke  of  Newcastle,  should 
by  any  deed  or  writing,  executed  in  the  presence  of  two  wit- 
nesses, appoint ;  and  in  default  of  such  appointment,  to  be 
equally  divided  between  thepa,  share  and  sliare  alike ;  and  it 
was  provided,  that,  if  either  of  them  should  die  under  the 
age  of  twenty-one  years,  or.  become  an  eldest  or/ only  souj  and 
^  entitled  to  the  freehold  of  the  same  premises  under  the 
limitations  of  the  same  indenture  of  settlement,  befture  his 
.portion  should  be  payable,  the  sundvor  of  them  should  have 
no  more  than  10,000^  for  his  portion  by  virtue  pf  Ui^  trusts 
of  the  said  term* 


Henry,  Earl  oi  Lincoln,  having  attained  the  age  of  twenty- 
one,  in  1773,  in  consideration  of  the  Duke  of  Newcastle's 
having  agreed  to  settle  his  mansion-house  at  Clumber,  upon 
which  he  had  expended  upwards  of  70,000/.,  and  other  estatef, 
for  the  benefit  of  the  Earl  of  Lincoln  and  his  issue  male  after 
the  decease  of  the  Duke,  for  the  residence  and  the  farther 
support  of  the  honours  and  dignity  of  the  family,  joined  the 
Duke  in  sufiering  recoveries  of  the  said  estate ;  and  by  in« 
dentures  of  lease  and  release,  dated  the  13th  and  14th  of  May 
177S,  the  recoveries  were  declared  to  enure,  as  to  the  estates 
piirchased  with  the  said  sum  of  70,000/.,  subject  to  the  said 
terms  of  years  and  the  powers  for  raising  the  said  sum  of 
15,000/L  for  younger  childrens*  portions,  to  the  use  of  tl\e 
Duke  oi  Newcastle  for  life;  remainder  to  trustees  to  preseirve 
cdhtingent  remainders ;  remainder  to  the  Earl  of  Lincoln  for 
life;  reiniunder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  the  Duke  of  Newcastle  in  fee ;  with  a  power  to  the 
Duke  of  Newcastle  and  the  Earl  of  Lincoln  jointly  to  revoke 
the  uses. 


By-indentures  of  lease  and  release,  previous  to  the  marriage 
of  Henry,  Earl  of  Lincoln,  and  Lady  Frances  Seymour,  date^ 
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tiie  I9th  and  SOth  fotMaif,  1775,  reciting  indentures  of  leaite 
and  tdease^  dated  the  13th  and  14di  of  Moff  1772,  declaring 
the  uses  of  recoveriesi  that  had  been  sufiered,  of  several 
r^  estates  in  the  counties  of  Noitingkam,  Middlesex,  York, 
Surrey,  and  lAneoln,  it  was  witnessed^  that  in  consideration 
of  the  intended  marriage  and  for  other  considerations,  Henry, 
Duke  of  Newcastle,  ssnd  Henry,  Earl  otIAneoln,  in.  pursu^ 
anoe  of  the   power  given   by  the  said  indentures  revoked 
the  uses  thereof;  and  conveyed  to  trustees  and  their  heirs 
aS  the  said  estates  to  hold  to  them  and  their  heirs  to  the 
several  uses,  intents,  and  purposes,  after  m^itioned :  that  is 
to  say ;  immediately  after  the  marriage,  as  to  certain  pre-* 
mises  in  the  counties  of  Nottingham  and  Lincoln  to  the  use 
of  the  Duke  oi  Newcastle,  his  heirs  and  assigns  for  ever; 
lund  as  to  all  other  the  said  real  estates,  subject  to  a  term  of 
89  years  and  a  term  of  SOO  years,  the  trusts  whereof  are 
since  determined,  to  the  intent^  that  the  Countess  of  Lincoln, 
in  case  she  should  survive  the  Earl  of  ^lAncolm,  might  re- 
ceive an  annual  sum  of  8000/.  for  her  life,  for  her  jointure 
and  in  bar  of  dower ;  remainder  to  the  use  of  trustees^for  a 
term  of  800  years  for  securing  lliat  rent-charge ;  remainder 
to  Henry,  Duke  oi  Newcastle,  and  his.  assigns  for  life  widi<- 
oi^  impeachment  of  waste ;  remainder  to  trustees  to  preserve 
ixmtbigent  remainders ;  remainder  to  trustees  for  a  term  of 
1000  years  fo^  securing  portions  for  daughters  and  younger 
sons  of  the  said  marriage,  as  after  mentioned;  remainder  to 
Henry,  Earl  of  Lincoln,  and  his  assigns  for  life  without  im^ 
peachment  of  waste ;  remainder  to  trustees  to  preserve  contin>- 
gent  remainders;  remainder  to  the  first  and  other  sons  of 
Henry,  "Earl  o£  Lincoln,  and  Frances,  Countess  of  Lincoln,  in 
tail  male ;  remidnder  to  Lord  Thomas  Pelkam  Clinton  for  life, 
andrto  his  first  and  other  sons  in  tail  male,  and  to  Lord  John 
Pelham  CUnton  and  his  first  and  other  sons,  successively  in  the 
same  maimer ;  remainder  to  the  use  of  the  daughters  of  the 
Elarl  o{  Lincoln  successively  in  tail;  with  divers  remaind«» 
over,  and  the  ultimate  remainder  to  the  right  heirs  of  Henry, 
Duke  of  Newcastle. 

The  trusts  of  the  term  of  1000  years  were  declared  to  be, 
in  the  several  events  of  there  being  a  child  or  children  of 
the  marriage,  an  eldest  son  and  other  children,  or  if  there 
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^ou!d  be  no  son,  or  there  being  a  son,  hesHoUld  die  tilider 
the  age  of  tirenty'-one  years  without  leaving  any  iasiit  male 
t>f  his  body^  and  there  should '  be  ixie  or  more  daudter  or 
dau^tets^  then  that  the  said  trustees  should,  after  the  death 
bf  the  iiurvivor  of  Henrp,  Duke  f^Newcastie^  and  jCfewry » 
Earl  of  Uneolnt  or  during  theUr  joint  lives,  if  they  alibuld 
jointly  so  direct  by  any  deed  or  writings  to.  be  executed  by 
ihem»  as  therein  mentioned.  Or  in  the  life-time  of  die  said 
Henry 9  Earl  of  Lmcolnt  aft^t  the  decease  of  the  said  Duke 
bfNewciutief  in  case  the  Earl  ofLmeoln  should  survive  dbe 
Duke,  and  should  so  direct,  as  theiSein  mentioned^  by,Ba<Mrt^ 
gage  or  sale  or  other  disposition  of  all  or  any  part  of  the 
eaid  hereditaments  and  premises  comprided  in  the  said  term 
of  1000  years,  or  by  or  out  of  the  rents,  issues  and  profits 
thereof,  or  by  any  other  ways  and  means,  levy  and  raise  itoch 
monies  for.  the  portion  and  portions  of  such  child  and  ehildmn 
as  thisrdn  mentioned :  that  is  to  say ;  in  the  event  of  there 
being  ah  only  daughter  of  the  said  marriage,  and  no  son, 
'who  should  become  actuaOy  entided  as  therein  mentioned* 
the  sum  of  15^000/.  for  the  portion  of  such  only  daughter^  to 
be  paid  to  her  at  such  d&ys  and  times  as  the  ^said  Earl  of 
Lineoh^  should  by  any  writing,  to  be  executed  as  therein  meo- 
ikmed,  or  by  his  last  wJU^  appoint ;  and  in  default  of  such 
appomtment,  to  be  paid  to  her  at  her  age  of  twenty-one 
years,  or  day  of  marriage*  which  should  first  happen  after 
(the  death  of  the  survivor  of  the  aaid  Henry ,  Duke  of  New- 
-eastlef  and  Henry ^  Earl  of  Lincoln;  aiid  in  the  event  of  there 
being  two  or  more  younger  children  or  daughteos,  to.aise 
)such  sums  6f  money,  and  payaMe  in  such  manner,  aa  dierein 
is  mentioned ;  and  it  was  declared,  that,  in  case  of  defiuilt 
of  direction  or  appointment  of  the  siud  portions,  if  it  ahonU 
happen,  that  any  such  bhild^  being  a  son,  should -aittam  hia 
age  of  twenty^ne  years,  or,  being  a  daughter,  should  attain 
hisr  age  of  twenty-one  years,  or  be  married,  in  the  life-time  of 
die  survivor  of  the  said  Duke  of  Newcastle  and  Earl  of  Xcii- 
coin,  then  and  fVom  thenoefbitii  such  portion  dkould  be  ooi^ 
sidered  as  a  vested  interest ;  but  the  payment  diereof  should 
be  postponed  until  the  end  of  six  calendar  months  next  after 
the  death  of  the  silnrvivor  of  the  said  Duke  q£  Neu>euetle,  and 
Eari  of  LineolH ;  and  then  the  said  portion  should  be  paU 
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Mi  pkyMe  with  fifiiew«t  f<MP  th^  t^m  ftt  the  initd  o^  4f.  jn^ 
ceni.  per  ^nMtm  from  the  time  of  the  decease  of  the  survivor 
of  the  said  Duke  of  Newcastle  and  Bar)  of  Lineobtf  iinleM 
mich  portion  itbould  be  raised  and  paid  during  the  joint  Uvm 
of  tho  sidd  Duke  cffNevfcastit  and  Esrl  ot  Lhteoln^  or  duriil^ 
th^  Kfe  €]i  the  survirdr  of  th^kn^  whioh  it  should  Ibe  )a#Ail 
lor  the  trtisteeii  for  the  time  htmg  to  let^  and  taiae  durittgr 
the  joint  lives  of  the  laid  Dtdie  t^iNeibcaeile  and  Earl  of 
Lmeotn^  or  during  th^  life  of  the  survivor  of  them>  if  tbejr 
nhoUld  so  direct^  hy  deed  or  writing)  executed  as  therein  men- 
tioned ;  and  it  was  provided,  that  lib  sale  Or  mortga^  of  any 
part  of  the  hereditainents  Ihnitdd  to  the  trustees  iot  the  imM 
tthn  of  1000  years  should  be  m\Btd^,  until  iiome  oii^  of  thfl 
portions  thereby  provided  should  be<?t>m6  payckbl^y  eitdcpt  foi' 
the  raising  ^^th  part  Or  pBtth  of  tlto  portions  thereby  id- 
tended '  for  any  younger  soil  or  4ionsi  lis  it  might  be  thought 
proper  to  levy  and  raise  for  the  placing  out  Ih  the  woi4d  oi' 
{providing  employments  ibr^  or  otherwise  for  the  preferment 
of  or  advancing)  any  such  youilger  ^n  or  sons,  pursuant  tb 
a  pbwer  for  llhat  {hupose  therein  given  to  Lord  Lincoln  by 
any  •deed  Or  writing)  If  he  should  think  fit,  to  order  iOOMi 
to  be  fidsed  for  putting  out  or  plachig  in  the  World  any 
yothsg^r  ^oti)  fiotWillKtandlng  his  portion  should  not  hav^ 
become  j^ayabte :  and  upon  farther  trust,  after  the  deoetae 
of  the  said  Earl  of  Lincoln  to  levy  aiid  raise  by  all  Or  any:  of 
^  the  means  and  ways  aforesaid  for  tiie  mnintenanoe  and  edil- 
cation  1^  all  ^nd  every  the  child  and  children  of  the  said  mar- 
riage) for  whom  portions  were  thereby  intendecf  to  be  pro- 
vided Bi  uforesaid)  in  the  mean  timO)  until  hlS)  her,  or  thek) 
respective  portions  should  become  payable,^  such  yearly  isum 
and  sumd  of  money)  not  exceeding  the  interest  of  such  por- 
'fions> '«s  the  said  Earl  otLimcotm  should  by  deed  or  wilt  Id' 
be  executed  and  attested)  as  therein  mentioned)  direct  or 
appoint ;  or,  in  deftauh  of  siich  direction  or  appointment) 
then  sudb  yearly  sum  or  0ums  e€  money  as  would'  be  e<piivi»- 
lettt  to  what  the  interest  of  the  respective  portions  thereby 
Intmided  for  such  child  and  children  ( wei^e  he,  she,  or  they 
then  entitled  thereto)  would  then  amount  to  at  the  f^te  <if 
'4f.  per  cent,  per  annum ;  the '  said  yearly  sums  fcnr  mainte- 
nance to  be  paid  quarterly  on  the  four  usual  feast  days  in 
the  year:  the  first  payment  thereof  le  be  made  on  sneh  of 
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the  Baid  feast  days  as  should  &tBt  happen  after  tihe  decease 
of  the  said  Earl  oiLincolni  and  it  was  declared,  that  after 
the  aforesaid  maintenance^  or  such  several  sums  as  the  s^d 
Earl  of  lAneoln  should  so  think  fit  to  direct  or  appoint  for 
the  maintenance  of  such  younger  children,  as'  aforesaid, 
should  be  raised  and  paid)  the  residue  and  overplus  of  the 
relits  and  profits  of  the  said  premises,  if  any,  should,  until 
the  said  portions  should  become  payable  or  come  to  be 
nused,  as  aforesaid,  be  had  and  received  by  the  person  or 
persons,  who  for  the  time  being  should  be  entitled  to  the 
reversion  or  remainder  of  the  said  premises  expectant  on  the 
determination  of  Ihe  said  tenn  of  1000  years  for  his,  her, 
and  their,  own  use  and  benefit;  and  it^was  provided,  that 
there  should  not  be  raised  for  the  portion  of  any  one  child 
by  reason  of  survivorship  or  upon  any  other  account  any  sum 
or  sums  of  money,  that  would  in  the  whole  exceed  the  prin- 
cipal sum  of  15,000A 

The  settlement  contained  a  proviso,  that  it  should  be  lawfiil 
ibr  the  said  Henry ^  Duke  o£  Newcastle,  and  Hemy,  Earl  of 
Lineoln,  by  deed  or  writing,  to  be  executed  by  them  in  the 
presence  of  two  witnesses,  to  charge  all  or  any  part  of  the 
said  estates  with'  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  the  sum  of  SOflOOl.  with  interest^  to  be  paid  to 
such  person  or  persons,  and  for  such  intents  and  purposes  as 
the  said  Duke  of  Newcastle  akid  Earl  o(  Lincoln  should  think 
fit ;  or  otherwise  to  borrow  and  take  up  any  sum  or  sums  of 
money,  not  exceeding  the  sum  of  80,000/. ;  and,  to  secuie 
the  same,  •  to  mortgage  all  or  any  part  of  the  premises  for 
any  term  of  years  without  impeachment  of  waste,  subject  to 
redemption* 

A  power  was  inserted  for  the  trustees  with  the  consent  of 
the  Duke  of  Ne^bcOstle  and  the  Earl  and  Countess  of  Umcotm 
to  sell  all  or  any  part  of  the  settled  estates,  and  to  invest  the 
money  produced  by  the  sale  in  the  purchase  of  other  estates 
to  be  settled  to  the  same  uses,  or. as  near  thereto  as  the 
deaths  of  parties  and  other  contingencies  would  admit ;  and 
in  the  mean  time  to  lay  out  the  money  in  government  or  real 
securities,  and  to  apply  the  interest  and  dividends  in  such 
manner  as  the  rents  and  profits  of  the  lands  to  be  purchased, 
in  case  such  purchases  were  made* 

The  issue  of  this  marriage  was  one  son,  Lord  Clinion^  and 
one  daughteji  Lady  Catherine  Pelkam  Clinton. 
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By  deed  poll,  dated  the  I4th  of  September  1778^  tlie  Didce 
of  Newcastle  and  the  E^l  of  Lincoln  in  pursuance  of  the 
power  in  the  indentures  of  May  1775,  and  in  consideration 
of  the  sum  of  1490002^  paid  to  them  by  JUchard  Henry  Alex» 
ander  Bennettf  charged  all  the  estates  in  the  county  otNot^ 
tingham  with  payment  of  the  said  14»000/*  and  interest ;  and 
for  better  securing  the  same  granted  the  premises  so  charged 
to  Bennett,  to  hold  to  him,  his  executors,  &c.  for  a  term  of 
500  years ;  and  in  farther  execution  of  their  power  the  Duke 
oi  Newcatile .  dJiA  the  Earl  oi  Lincoln  charged  all  the  said 
estatefs  comprised  in  the  said  settlement  with  and  for  thiei 
raising  and'  paying  to  them,  their  executors,  administrators 
or  assigns,  the  full  sum  of  16,000/.,  with  interest  at  the  rate 
of  5  per  cent*  from  the  date  of  the  said  indenture  until  the 
said  16,000/.  should  be  raised  and  paid. 
.  By  another  deed  poll,  of  the  same  date,  it  was  covenanted, 
declared,  and  agreed,  by  and  between  the  Duke  o{  Newcastle 
and.  the  Earl  of  Lincoln,  that  the  said  sum  of  16,000/.  when 
raised  pursuant  to  the  last*mentioned  deed  poD,  should,  in 
case  the  Earl  of  Lincoln  should  happen  to  surrive  the  Duke 
ot  Newcastle,  go  and  be  paid,  applied,  and  disposed  of,  by 
the  said  Earl  of  Lincoln,  his  executors  or  administrators,  in 
and  towards  pa3rment  of  the  debts  of  the  said  Duke  of  New* 
castle  I  and,  subject  thereto,  the  residue  of  the  said  sum  of 
16,000/.  and  interest,  if  any,  should  go  and  be  considered  as 
part  of  the  personal  estate  of  the  said  ^  Henry  Duke  o{  Newr 
castle;  and  in  case  the  said  Duke  of  Newcastle  should  happen 
to  survive  the  said  Earl  o(  Lincoln,  that  then  the  said  1 6,000/* 
and  interest  should  go  and  be  paid  by  the  said  Duke,  his 
executors  or  administrators,  in  and  towards  satisfaction  of 
the  debts  of  him,  the  said  Duke  of  Newcastle ;  and  subject 
to  the  payment  of  such  debts,  then  that  the  residue  of  the 
said  16,000/.  and  interest,  if  any,  should  go  and  be  consi** 
dered  as  part  of  the  personal  estate  of  the  said  Henry,  Duke 
diNewc€utle. 

^enry.  Earl  oi  Lincoln,  died  intestate  upon  the  18th  of 
October  1778;  leaving  the  Countess  of  Ztnco/n,  Lord  C/sWon, 
and  Lady  Catherine  Pelham  Clinton,  surviving.  Lord  Clinton 
died  upon  the  16th  of  September,  1779,  an  infant  under  the 
age  of  two  years.    The  Duke  of  Newcastle  and  the  Earl  of 
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Lincoln  had  not  executed  any  joint  appointment  of  the  time, 
when  the  portions  should  be  payable :  nor  had  Lord  Lincoln 
executed  any  appointment  of  a  yearly  sum  of  money  for  main* 
tenance  and  education :  but  the  Duke  of  Newcastle  after  the 
death  of  his  son  the  Earl  of  Lincoln  paid  to  the  Couatesa 
Dowager  o{  Lincoln  the  yearly  sum  of  40(W.  for  the  maiii<^ 
tenance  and  education  of  her  daughter;  and  no  other  sum 
was  paid  by  the  Duke  in  respect  of  interest  of  her  portion  of 
15)000/.  under  the  settlement  of  1775. 

The  Duke  o(  Newcastle  made  no  appointment  during  the 
lives  of  Lord  Lincoln  and  his  son  as  to  the  portions  of  Lord 
Thomas  Pelham  Clinton  and  Lord  John  Pelham  CSinton. 

By  indenture^  dated  the  6th  of  September,  1779,  Henry, 
Duke  o{  Newcastle,  under  the  trust  term  of  500  years  in  the 
settlement  of  1744  and  the  Act  of  Parliament,  89  Geo:^  II, 
appointed,  that  5000/.,  part  of  the  sum  of  15,000/.  therein 
mentioned,  should  be  raised  and  paid  for  the  use  and  benefit 
of  Lord  John  Pelham  Clinton;  which  sum  was  raised  by 
mortgage  of  the  term,  and  paid  accordingly. 

By  a  decree,  made  on  the  10th  of  March,  1780,  upcm  the 
bill  of  the  Duke  of  Newcastle  and  Lord  Thomas  Pelham 
Clinton  against  the  trustees  of  the  term  under  the  settlement 
of  1744  and  the  Act  of  Parliament  it  was  decreed,  that  the 
sum  of  10,000/.,  the  remainder  of  the  said  sum  of  15,000/., 
should  be  raised  by  sale  *or  mortgage  of  the  premises  com- 
prised in  the  term  of  500  years  and  be  paid  into  the  Bank ; 
and  in  May  following  that  stun  was  raised  by  mortgage,  and 
paid  in  accordingly. 

By  deed  poll,  dated  the  6th  oi  May,  1770,  the  Duke  of 

Newcastle  directed  and  appointed,  that  100/.,  part  of  the  said 

sum  of  10,000/.,  should  be  paid  to  Lord  Thomas  Pelham 

Clinton ;  and  that  9900/.  the  residue  thereof,  should  be  paid 

'  to  Lord  John  Pelham  Clinton* 

By  an  order  made  in  the  cause  upon  the  joint  petition  of 
Lord  Thomas  Pelham  Clinton  and  Lord  John  Pelham  Clinton 
those  sums  of  100/.  and  9900/.  were  paid  according  to  |be 
deed  of  appointment  of  the  6th  of  May  1780. 

By  indentures,  dated  the  12th  of  May,  1780,  reciting,  that 
Henry,  Duke  of  Newcastle,  was  then  become  entitled  to  tiie 
said  sum  of  16,000/.,   the  residue  of  the  sum  of  30,000/. 

charged 
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cb^xg^  npmi  the  eerlates  eompmed  ia  the  settletiiexit  oC  1975, 
and  all  the  right  and  interest  therein,  charged  upon  the  said 
estates  and  premises,  it  is  witnessed,  that  ia  cwsideration-of 
the  sum  of  14,900^  to  the  Dvke  et^  Neweasile  then  paid  by 
L<Mrd  John  PelAam  Climton,  and  of  the  love  and  aflfection, 
which  the  Duke  bora*  his  said  son,  the  Duke  assigned  to 
Lord  John  Pelham  Clifdon,  his  executors,  administrators,  ajid 
assigns,  the  said  sum  of  16,000/.  and  aU  his  right,  title,  and 
interest,  therein  and  thereto  either  at  Law  or  in  Equity ;  .to 
have,  receive,  and  take,  the  same  to  and  for  the  sole  and  ab- 
solute use  and  benefit  of  the  said  liord  John  Pelham  Clintont 
his  executors,  administrators,  and  assigns,  for  ever,  in  as  full, 
ample,  and  beneficial,  manner  to  all  intents  and  purposes  as 
he,  the  said  Duke,  nught  or  could  have  had  and  enjoyed  th^ 
same,  in  case  this  indenture  had  not  been  made;  and  the 
Duke  for  more  effectually  securing  the  payment  of  the  said 
16,0002.  to  Lord  John  Pelham  CUnton,  his  executors,  &a 
emi>ewered  him  and  them  to  use  all  such  means,  as  he  and 
they  should  be  advised,  for  raising  the  said  sum,  and  to  make 
use  of  the  name  of  the  said  Duke,  his  executors  or  admi* 
mstrators,  if  necessary  for  that  purpose;  and  the  Duke  by 
a  receipt  indorsed  upon  the  said  indenture  acknowledged  to 
have,  received  of  Lord  John  Pelham  Clinton  the  said  sum  of 
14,900/.  the  consideration  money. 

Lord  John  Pelham  Clinton  by  his  will,  dated  the  27th  of 
September  1781,  after  directing,  that  his  debts  should  be 
iflimediately  paid  out  of  the  16,000/.,  which  he  was  possessed 
of  as  a  younger  brother's  fortune,  and  giving  a  legacy  of 
200/.,  to  be  paid  out  of  the  said  16,000/.  gave  to  his  liiece 
Catherine  Pelham  Clinton  all  the  rest,  residue,  and  remainder 
of  his  personal  estate  and  effects  of  what  nature  or  kind 
soever  and  wheresoever ;  and  he  ordered,  that  his  said  niece 
should  not  receive  any  use  or  benefit  firom  that  his  legacy 
until  the  day  of  her  marriage,  or  when  she  had  attained  the 
age  of  twenty-one  years ;  and  at  either  of  those  periods  he 
ordered  that  she  should  receive  the  whole  value  from  his 
death  of  that  his  legacy.. 

Lord  John  PelAam  Clinton  died  soon  after  the  execution 
of  his  will. 
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Henry,  Duke  o(  Newcastle,  died  upon  the  22d  of  February  f 
1794;  leaving  Lord  Thomas  Pelham  Clinton,  bis  only  son  sut- 
viving;  who  became  Duke  o(  Newcastle. 

Thomas,  Duke  oi  Newcastle,  entered  upon  the  setded  es- 
tates, and  continued  in  possession  till  his  death  upon  the  18th 
o{  May,  1795;  lea,vmg  Henry  Pelham -Pelham  Clinton,  Duke 
of  Newcastle,  his  eldest  son  and  heir  at  law. 

The  interest  of  the  sum  of  16,000/.  was  paid  by  Henry, 
Duke  o{  Newcastle,  and  his  executors  to  the  executors  of 
Lord  John  Pelham  Clinton ;  which  having  been  laid  out  from 
time  to  time,  with  the  accumulated  dividends,  produced  the 
sum  of  11,100/.  3  per  cent.  Consolidated  Bank  Annuities. 

Lady  Cat/ierine  Pelham  Clinton,  having  attained  the  age 
of  twenty-one  years  upon  the  6th  oi  April  1797,  filed  the 
bill;  praying,  that  the  Defendants  jPrance^,  Countess  oiLm- 
coin,  and  Martin  Whish,  the  executors  of  Lord  John  Pelham 
Clinton  may  be  decreed  to  transfer  to  the  Plaintiff^  the  said 
11,100/.  Bank  Annuities,  and  to  pay  4^/.  2s.  8d.,  a  balance  of 
cash  in  their  hands^  being  the  clear  residue  of  the  personal 
estate  of  Lord  John  Pelham  Clinton ;  that  an  account  may  be 
taken  of  what  is  due  to  the  Plaintiff  in  respect  of  the  said  sum 
of  16,000/.  and  interest  for  the  same;  and  that  what  shall 
appear  to  be  due  in  respect  thereof  *may  be  raised  by  sale 
or  mortgage,  and  paid  to  the  Plaintiff;  and  that  an  account 
may  be  taken  of  what  is  due  to  the  Plaintiff,  in  respect  of  the 
said  portion  of  15,000/.  and  the  interest  of  the  same  from  the 
death  o{ Henry,  late  Earl  of  Lincoln,  her  father;  and  that 
the  Defendants  Lord  Robert  Seymour  and  Lord  Grandison, 
the  trustees  of  the  term  of  1000  years,  may  be  directed  to 
raise  what  shall  appear  to  be  due  to  the  Plaintiff  by  sale 
or  mortgage  of  the  said  estates  and  premises  comprised  in 
the  said  term. 

The  Defendanti  the  Duke  of  Newcastle,  by  his  answer 
stated,  that  he  believes,  the  sum  of  14,900/.,  the  considera^ 
lion  money  in  the  indentures  of  the  12th  of  May  1780  men* 
tioned  to  have  been  paid  by  Lord  John  Pelham  Clinitm  to 
Henry,  Duke  of  Newcastle,  if  paid,  was  the  money,  which 
had  been  raised  by  way  of  mortgage,  and  which  b  now  a 
subsisting  charge  upon  part  of  the  estates  of  the  Defendant ; 
and  which  Lord  John  Pelham  Clinton  claimed  as  his  portion 
as  one  of  the  sons  of  the  said  Duke  ot Newcastle;  though 
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the  Defendant  submits,  that  Lord  John  Pelham  CtitUon  was 
not  entitled  to  any  greater  sum,  and  that  no  more  ought  to 
have  been  raised  for  his  pk)rtion,  than  10,000/.  only. 

The  answer  farther  stated,  that,  the  family  estates  being 
under  very  heavy  incumbrances,  Henry,  late  Earl  of  Lincoln, 
was  induced  to  join  in  executing  the  power  for  charging  the 
said  estates  with  16,0002.  from  the  confidence  he  had  in  con- 
sequence of  the  covenants  and  agreements  in  the  deed  poll 
of  the  14th  o{  September  1778,  that  the  whole  of  the  said 
16,000/.  would  be  faithfully  applied  to  the  discharge  of  the 
debts  of  Henry,  Duke  of  NewcMtle,  for  the  benefit  of  the 
persons  entitled  to  the  said  estates  under  the  limitations  there^ 
of,  and  in  ease  and  exoneration  of  the  other  charges  and 
incumbrances  affecting  his  estates ;  and  the  Defendant  there- 
fore submits,  that  it  was  incumbent  upon  the  person  advancing 
the  said  16,000/.  upon  the  credit  of  the  said  charge  to  see  to 
the  application  thereof;  and  that  Lord  John  Pelham  Clinton 
was  bound  to  have  seen,  that  the  said  14,900/.  was  applied 
pursuant  to  the  covenant  in  the  said  deed  in  payment  of  the 
debts  o{  Henry,  late  Duke  o{  Newcastle :  but  the  Defendant 
is  informed  and  beUeves,  that  the  whole  of  the  said  14,900/. 
was  paid  to,  or  permitted  to  be  received  by,  Henry,  Duke  of 
Newcastle,  and  was  applied  by  him  to  his  own  private  pur- 
poses, and  not  in  payment  of  the  debts  owing  by  him,  or  in 
exoneration  of  any  of  the  charges  *upon  the  said  estates; 
and  as  to  1100/.,  other  part  of  the  said  16,000/.,  it  appears 
apen  the  face  of  the  said  deed  poll  and  the  bill,  that  the  same 
or  any  part  thereof  never. was  paid  to  the  Duke  oi Newcastle, 
or  applied  in  the  payment  of  his  debts;  and  therefore  the 
Defendant  submits,  that  the  said  16^000/.  or  any  part  thereof 
ought  not  now  to  be  raised  or  paid  to  the  Plaintiff*,  or  tlie 
Defendant's  estates  to  be  subjected  in  any  manner  thereto : 
bat  in  case  the  Court  shall  be  of  opinion,  that  any  part  thereof 
ought  to  be  raised  and  paid  to  the  Plaintiff*,  the  Defendant 
submits,  that  only  10,000/.  ought  to  be  raised  or  paid  under 
the  indentures  of  1744  and  the  8th  and  9th  oiMay  1772. 

The  answer  farther  stated,  that  though  the  sum  of  10,000/. 
was  directed  to  be  raised  by  the  decree  made  upon  the  10th 
ol  March,  1780,  and  though  Thomas,  late  Duke  o(  Newcastle, 
was  a  party  to  the  suit,  yet  the  Defendant  is  advised  and 
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beGeves,  the  question^  whether  the  whole  of  the  said  15,000^, 
ought  to  be  raised  under  the  then  existing  circumstances  of 
the  family,  or  only  10,000/.  thereof,  was  not  raised  or  agi- 
tated :  but  that  suit  was  instituted  merely  to  have  the  direc- 
tions of  the  Court  as  to  mortgaging  the  term  of  500  years 
instead  of  a  term  of  600  y^ars ;  and  the  suit  was  merely  ami- 
cable. Thomas f  late  Duke  of  Newcastle^  was  at  that  time  be- 
come the  eldest  son,  and  was  entitled  to  the  immediate  fipee- 
hold  of  the  said  estates  expectant  upon  the  decease  of  his 
father,  and  did  so  become  an  eldest  son,  before  any  part  of 
his  portion  became  payable ;  and  there  being  only  one  other 
child,  viz.  Lord  John  Pelham  CUnton^  no  more  ought  to  have 
been  raised  for  his  portion  than  10,000/.  in  the  whole  under 
the  trusts  of  the  indentures  of  1744  and  the  8th  and  9th  of 
May  177^;  and  the  Defendant  submits,  that  the  said  decree 
is  erroneous,  and  intends  to  institute  a  suit  for  the  purpose 
of  being  relieved  from  the  same ;  and  that  the  Plaintiff  ought 
not  to  avail  herself  of  the  decree  in  the  mean  time. 

As  to  the  portion  of- 16,000/.  under  the  settlement  of  1775, 
the  answer  submitted,  that  no  interest  accrued  thereon  ante- 
cedent to  the  death  of  Henry y  Duke  o^ Newcastle;  and  that 
ThomaSf  Duke  of  Newcastle^  was  bound  to  keep  down  such 
interest  from  that  time  until  his  death ;  and  the  estates  are 
not  chargeable  with  any  interest  in  respect  thereof  prior  to 
the  18th  of  May,  1795. 


[  453  ]  The  Defendants,  the  executors  of  Thomas,  late  Duke  of 

Newcastle,  by  their  answer  stated,  that  Lord  John  Pelham 
Clinton  having  received  the  said  sums  of  5000/.  and  9900/., 
in  pursuance  of  the  appointment  ot  Hem-y,  late  Duke  otNew^ 
castle,  advanced  those  sums  to  the  Duke ;  and  they  made  up 
the  sum  of  14,900/.,  mentioned  in  the  indentures  of  the  l^h 
o(  May,  1780,  as  the  consideration  paid  by  Lord  John  Pelham 
Clinton  for  the  assignment  of  the  sum  of  16,000/. 

They  insisted,  that  the  appointments  made  by  Henry,  late 
Duke  of  Newcastle,  of  the  portion  of  15,000/.  under  the  in- 
dentures of  1744  and  the  8th  and  9th  of  May  1773  were 
illusory  and  void ;  and  the  sum  of  15,000/.  ought  therefore  to 
have  been  equally  divided  between  TI$omas,  late  Duke  of 
Newcastle,  and  Lord  John  Pelham  Clinton  for  defiiult  of  a 
good  appointment. 
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The  DefeijMlanta  fartber  statedi  that  they, have  beefi  in- 
fomied,  and  beUeve,  that,  though  ThonMs^  late  Duke  oiNeuh 
ccutie,  did  nominally  join  in  the  petition  for  the  payment  of 
the  lOfiOOl.  in  fact. the  petition  was  entirely  conducted  by 
Jokm  Jackson,  agent  to  Henry,  late  Duke  of  Newcastle,  and 
to  Lord  John  Pelham  Clinton;  and  as  Thomas,  late  Duke  of 
Newcastle,  did  not  consult  any  professional  mauj  and  was 
totally  ignorant  of  his  right  under  the  settlement  of  1774, 
and  permitted  his  name  to  be  used  from  an  apprehension  of 
disobliging  his  father,  and  from  the  persuasion,  that  he  and 
liord  John  Pelham  Clinton  would  do  what  was  right,  there- 
fore the  circumstance  of  his  joining  ought  not  to  prejudice 
his  right  to  contest  the  validity  of  the  appointment ;  and  as 
Lord  John  Pelham  Clinton  received  7400/.  more  than  his  fair 
proportion  of  the  said  15,000/.,  and  the  money  so  received 
by  him  formed  the  pecuniary  consideration  mentioned  in  the 
assignment  of  the  16,000/.,  the  Defendants  insist,  that  in  case 
the  Court  shall  direct  the  16,000/.  to  be  raised,  the  same 
ought  not  to  be  paid  to  the  Plaintiff,  but  7400/.  ought  to  be 
paid  thereout  to  the  Defendants,  as  surviving  executors  of 
Thomas,  late  Duke  of  Newcastle,  together  with  all  the  inte- 
rest accrued  in  respect  thereof  from  the  6th  of  Mai/,  1780; 
and  the  residue  only  ought  to  be  paid  to  the  Plaintiff. 
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Attorney  General   and  Mr.  RomiUy,  for  the  Plaintiff, 
and  Mr.  Graham,   for  the  Executors  of  Lord  John 
Pelham  Clinton. 
With  respect  to  the  question  of  maintenance  und^r  the 
settlement  of  1775,  there  is  a  clear  intention  to  provide  main- 
tenance for  younger  children,  though  they  were  not  entitled 
to  the  capital,  nor  to  interest,  qud  interest,  of  the  capital,  till 
the  death  of  the  survivor  of  the  Duke  of  Newcastle  and  Lord 
Lincoln.     Care  was  taken  to  postpone  the  payment  of  the 
principal,  merely  to  ease  the  Duke  of  Newcastle  from  that 
payment  in  his  life:  but  it  could  not  be  the  intention,  that 
in  the  event,  that  has  happened,  the  Plaintiff  was  to  be  left 
destitute  of  any  provision   for  her  maintenance,  unless  the 
Duke,  surviving  his  son,  thought  proper  to  rescue  her  firom 
that  situation. 
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The  next  question  relates  to  the  charge  of  1(3^000/.  It  was 
competent  to  the  Duke  of  Newcastle  and  Lord  Lincoln  to 
raise  that  sum  for  any  purpose.  The  purpose,  for  which  they 
did  raise  it,  made  it  the  personal  estate  of  the  Duke ;  and 
therefore  he  could  dispose  of  it,  as  he  pleased.  Lord  John 
Pelham  Clinton  advancing  the.  sum  of  14,900/.  to  the  Duke 
was  a  creditor  to  the  extent  of  that  sum  at  least.  But,  be- 
yond that,  the  real  meaning  was  to  give  that  sum  of  16,000/. 
substantially  to  the  Duke  of  NewaMtle,  to  go  in  payment  of 
his  debts  generally.  There  is  nothing  like  a  bargain  for  the 
benefit  of  Lord  Lincoln;  which  is  a  mere  conjecture  from 
the  extraordinary  words  of  the  deed.  It  is  a  gift  by  two 
persons  having  a  right  to  give,  as  they  thought  proper.  They 
had  the  absolute  interest,  not  destined  to  any  particular  pur- 
pose. The  deed,  however  inaccurately  expressed,  amounts  to 
•nothing  more  than  an  appointment  in  favor  of  the  Duke  of 
NetDccistle  generally.  It  is  said,  the  Duke  died  insolvent,  and 
therefore  his  creditors  have  an  interest.  What  suit  could  they 
have  instituted  ?  The  Court  could  not  regard  one  set  of  cre- 
ditors more  than  another.  Lord  John  Pelfiam  Clinton  was  a 
creditor  by  specialty,  a  creditor  under  the  settlement,  and  in 
respect  of  natural  love  and  affection,  and  a  subsisting  creditor 
at  the  time.  What  prior  claim  has  any  other  creditor?  He 
was  unquestionably  a  fair  creditor.  He  purchased  the  charge 
by  the  14,900/.  Love  and  affection  is  an  unimpeieuthable  con- 
sideration to  fill  up  the  whole  sum. 

Solicitor  General,  Mr.  Lloyd,  Mr.  GaUey,  and  Mr.  Sui" 
ton,  for  the  Defendant,  the  Duke  of  Newcastle. 
As  to  the  claim  in  respect  of  maintenance,  it  cannot  be 
imputed  as  the  intention,  that  the  eldest  son  should  wait  for 
his  provision,  and  the  younger  children  should  not  *  wait  for 
their  portions;  that  the  eldest  son  should  have  the  estate 
charged  with  80,000/.  instead  of  15,000/.,  which  might  be  the 
effect  of  the  accumulation.  It  cannot  be  supposed,  that  the 
intention  was  to  enable  Lord  lAncoln  to  charge  the  estate  of 
his  father  without  his  consent  in  favor  of  his  own  younger 
children.  That  would  be  a  monstrous  proposition,  and  wQu(d 
require  clear  words.  The  governing  words  ^^  qfter  the  detUh 
**  of  the  survivor "  import  the  contrary.    Those  words  govern 

the 


CASES  IN  CHANCERY. 


464 


•llie  whole  decbvation  of  trust/  and  the  power  of  appointment 
•^ven  to  Lord  Zrf ncoAi.    The  trustees  had  no  power  in  the 
life  of  the  Duke  to  do  any  things  luiless  directed  by  the  Duke. 
The  first  declaration,  enabling  the  trustees  to  act  at  all,  limits 
their  power  to  acting  in  the  life  of  the  Duke,  only  if  he  should 
so  direct*    The  parties  could  not  have  so  inconsistent  an  in- 
dention as  that  imputed  to  the  subsequent  words,  taken  singly. 
Other  parts  of  the  settlement  prove  this.   What  is  said  as  to 
^e  interest  in  the  clause  giving  vested  interesta  in  the  portions 
upon  attainment  of  the  age  of  twenty-one,  or  marriage  of 
daughters,  in  the  Efe  of  the  survivor  of  the  Duke  of  NetD^ 
castle  or  Lord  lAncoln,  but  postponing  the  payment  till  six 
months  after  the  death  of  the  survivor,  is  decisive.    Upon  the 
Plaintiff's  construction  what  necessity  was  there  for  a  direc- 
tion, that  they  should  be  paid  with  interest  at  the  rate  of 
4  per  cent,  from  the  death  of  the  survivor  ?    From  the  next 
clause  also  it  is  clearly  not  intended,  that  without  a  joint 
appointment  during  their  joint  lives  or  the  separate  appoint- 
ment of  the  survivor  after  the  decease  of  the  other  these  por- 
tions should  be  raised,  or  any  interest  paid  in  the  life-time  of 
either.    The  same  inference  arises  from  the  provision,  that  no 
sale  or  mortgage  should  be  made,  imtil  some  of  the  portions 
should  become  payable,  except  for  the  advancement  of  the 
yoimger  sons.    How  were  the  trustees  to  raise  the  mainte- 
nance?   First,  the  term  was  not  vested  in  them :  Secondly,  the 
power  to  raise  the  portions  is  confined  to  the  period  aftier  the 
death  of  the  Duke  of  Newcastle,  unless  he  shall  direct  it  to 
be  raised  in  his  life.     It  is  also  provided,  that  no  sale  or  mort- 
gage  shall  be  made,  until  some  of  the  portions  shall  become 
payable,  except  for  the  advancement  above  mentioned.    It  is 
dear  then,  it  could  not  be  raised  by  sale  or  mortgage.    Be- 
sides that,  what  proposition  is   so  monstrous  as  that  these 
trustees  were  to  make  a  mortgage  every  quarter-day,  in  order 
to  raise  an  income  for  this  young  lady.     It  is  impossible  io 
suppose,  these  quarterly  payments,  intended  for  her  mainte- 
nance, were  to  be  raised  at  *once  after  the  death  of  the 
Duke,  after  she  had  been  kept,  as  it  b  said,  destitute  for 
sixteen  years,  and  at  a  time,  when  she  might  have  been  dead. 
From  the  direction,  that  the  residue  and  overplus  of  the' rents 
and  profits  beyond  the  maintenance  should  be  received  by  the 
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person,  who  for  A»  time  being  ibould  be  endtled  to  the  re- 
Terskm  or  remainder  of  tbe  prentises  expectant  on  the  deter- 
mination of  the  term,  though  the  settlement  is  not  correctly 
drawny  it  is  evident,  they  adverted  to  the  time,  when  the  term 
shonid  come  into  possession,  and  the  maintenance  could  be 
raised  out  of  the  rents  and  profits,  the  natural  fund  for  mam- 
tenance,  and  it  was  not  intended  to  be  raised  out  of  the  re- 
version. The  Duke  o{  Newcastle  was  not  the  person  entitled 
to  the  reversion  or  remainder  expectant  upon  the  determinjkr 
tion  of  the  term;  his  estate  for  life  being  prior  to  the  term. 
Clearly  therefore  that  clause  could  not  apply  to  any  thing  to 
happen  during  the  Duke*s  life.  The  Plaintiff's  construction 
is  inconsistent  with  every  part  of  the  settlement.  The  true 
meaning  was,  that  the  Duke's  estate  should  remain  undis- 
turbed, except  so  far  as  it  is  expressly  charged  by  the  settle- 
ment, or  as  he  should  voluntarily  charge  it  by  directing  the 
portions  to  be  raised  during  his  Ufe.  The  provision  for  the 
younger  children  during  the  life  of  the  Duke  was  left  to  his 
generosity  and  the  large  provision  made  for  Lady  Lincoln ; 
and  the  allowance  made  by  the  Duke  was  considerable. 

The  effisct  of  allowing  the  Plaintiff's  claim  will  be  to  give 
her  a  charge  upon  the  inheritance  of  S5,000/.  instead  c^ 
15,000/.  even  without  interest;  and  it  might  have  been  much 
increased,  if  the  Duke  had  Uved  longer.    But  if  every  quar- 
ter the  trustees  had  made  a  mortgage  for  150/.  it  must  have 
been  with  interest,  at  such  rate  of  interest  as  they  could  have 
procured  it  at.    They  could  not  have  got  such  a  sum,  if  at 
all,  upon  a  reversionary  term,  at  a  distant  period,  at  a  less 
rate  of  interest  than  5  per  cent.   They  must  also  have  charged 
the  costs  of  each  mortgage.     The  mortgagees  might  have 
filed  a  bill  to  foreclose ;  and  if  the  Court  would  enlai^  the 
time  for  redemption,  they  would  direct  an  account,  and  turn 
interest  into  principal.     The  consequence  is,    the  property 
would  have  been  ruined.     This  is  a  large  estate:  but  if  it 
was  the  case  of  a  private  family,  the  eldest  son  might  have 
nothing,  and  the  younger  children  by  the  accumulating  charge 
run  away  with  the  whole  estate ;  and  a  younger  son  become 
aoi  eldest  would  lose  his  provision,  and  have  notiiing.*    The 
inconvenience  to  the  Plaintiff  is  not  equal  to  these    on  tiie 
other  side.    The  eldest  s<»i  would  have  been  ki  the  same 
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sxttuiCion,  depehdbig  equally  vtpon  the  Duke  for  his  iimintie>- 
nance.  From  the  inaccuracy  of  the  settlement  throughout 
it  is  not  a  greater  strain  to  hold,  that  this  prorision  was  to 
take  effect  only  in  case  of  the  death  of  the  Duke  of  Newcastle 
ui  the  life  of  Lord  Lincoln,  than  the  Court  will  be  obliged 
to  make  upon  other  parts  of  the  settlement. 

There  is  nothing  to  enable  the  Court  to  rectify  this  under 
the  head  of  mistake  in  misplacing  the  term^  as  in  Uvetlaile 
V.  Halfpenny ^  2 P.Will.  161,  where  the  term  for  rising  por- 
tions was  put  after  the  estate-tail  to  the  sons,  plainly  contrary 
to  the  intention.  There  is  no  instance  of  a  mortgage  or  sale 
for  maintenance.  There  are  some  few  cases,  hot  late  cases, 
in  which  the  portion  itself  has  been  raised  in  the  Hfe  of  the 
ancestor  with  great  reluctance.  Lord  Macclesfield  strained 
much  against  such  a  construction  in  Butler  v.  Duncomb, 
1  P.  Will.  448 ;  Pierpoint  v.  Lord  Cheney,  1  P.  Witt.  488, 
Pre.  Ch.  603;  and  Reresby  v.  Newland,  2  P.  Will.  93  (3S). 

The  next  question  has  more  difficulty.  The  deed  of  the 
I4^h  of  September,  1778,  clearly  demonstrates  an  intention  on 
the  part  of  Lord  Lincoln  to  make  a  bargain ;  and  shews,  he 
did  not  mean  to  give  this  sum  of  16,000/.  as  a  pure  and  abso- 
lute gift  to  his  fsither.  If  that  was  the  intention,  what  pos- 
sible  reason  coidd  there  be  for  the  second  deed  executed 
upon  the  same  day?  Every  provision  of  that  instrument 
makes  it  less  clear,  that  it  was  intended  as  an  absolute  ^ft 
to  the  Duke.  The  language  is  not  that  of  pure  gift,  but  of 
covenant  and  condition.  The  words  'Mebts  of  the  Duke  of 
"Newcastle*^  must  have  some  meaning.  It  is  difficult  to  say, 
what  specific  debts  of  the  Duke  were  to  be  discharged  out  of 
this  money :  but  it  is  clear,  some  debts  were  to  be  discharged. 
There  are  only  two  kinds:  debts  affecting  the  estate,  and 
mere  personal  debts,  to  be  recovered  by  action,  though  the 
representative  may  have  a  right  against  the  estate  to  be 
reimbursed.  Another  consideration  is,  that  the  Duke  being 
tenant  for  life  subject  to  charges,  which  with  respect  to  his 
receipt  of  the  rents  and  profits  might  be  considered  as  his 
debts,  though  to  be  again  recovered  over  against  the  estate, 

those 

(83)  The  principal  cases  are    463,  and  the  notes,  ante,yol.  II, 
eeUected  in  Mr.  Car*s  note  to    481 :  Post,  VoL  XIX,  628. 
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those  words  might  be  used  with  regard  to  that  description 
of  debts.  It  was  clearly  not  the  intention^  that  this  sum  of 
I69OOO/.  and  interest  should  be  immediately  raised ;  for  the 
deed  looks  to  a  disposition  to  have  effect  at  the  death  of  the 
one  or  the  other  of  them,  not  in  the  life  of  both.  It  must 
therefore  have  been  the  intention  of  Lord  Lincoln  to  make 
.some  bargain,  which  he  conceived  would  be  beneficial  to  him- 
self, or  those,  who  might  claim  after  him.  At  the  date  of 
that  instrument  it  was  known,  that  Lord  Lincoln  could  not 
live  long.  The  appointments  were  a  mere  contrivance  to 
give  the  money  to  the  Duke.  If  the  Duke  had  made  a  gift 
of  the  16,000/.,  it  could  not  have  been  retained  against  his 
creditors.  The  Plaintiff  claims  1100/.  of  this  money  as  a 
volunteer. 

An  inquiry  as  to  the  state  of  the  family  debts,  which  ex- 
ceeded all  the  property  of  the  Duke  both  real  and  personal, 
might  throw  some  Ught  upon  it. 


Attorney  General,  in  reply. 
As  to  the  second  question,  a  person  claiming  under  this 
charge  claims  under  the  execution  of  a  power,  protected  by 
all  the  considerations  of  the  settlement,  by  which  that  power 
was  given.  It  is  a  fallacy  therefore  to  say,  the  Plaintiff  claims 
1100/.  of  this  money  as  a  volunteer.  The  consideration  to 
be  looked  to  is  not  that  arising  out  of  the  immediate  act  of 
cl^^guig.  There  is  no  room  for  any  imputation  of  fraud. 
It  was  perfectly  competent  to  Lord  Lincoln  to  concur  or  to 
refrain  from  concurring  in  the  charge  of  16,000/.,  and  to  say, 
for  what  purpose  it  should  be  raised ;  and  what  he  has  said 
amounts  to  giving  it  to  the  Duke  as  a  part  of  his  personal 
estate.  What  is  there  in  the  deed  to  confine  the  word 
**  debts ",  so  as  to  make  it  incompetent  to  the  Duke  to  pay 
creditors  of  any  kind?  Neither  his  executors  nor  devisees 
could  defeat  that  voluntary  gift  by  the  Duke,  even  in  favor 
of  creditors,  until  it  should^be  seen,  whether  the  personal  and 
real  estates  of  the  Duke  would  be  sufficient  for  his  debts. 
If  they  are  sufficient,  even  considering  the  Plaintiff  as  a  vo- 
lunteer, persons  claiming  under  the  will  are  equally  volun- 
teers, and  therefore  cannot  disturb  the  act.  Primd  facie 
this  sum  belongs  to  the  Plaintiff,  and  ought  to  be  raised 
at  her  suit. 
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With  resi^ect  to  the  other  pomt,  looking  to  that  part  of 
the  trust  of  the  term,  whioh  relates  to  raising  a  sum  of  money 
for  maintenance  and  education,  without  connecting  it  in  con- 
struction with  the  context,  it  is  impossible  there  can  be  any 
doubt.     The  doubt  arises  from  considering  it  with  the  con- 
text ;  and  then  the  question  *  is,  whether  a  plain  declaration 
can  be  controlled  to  the  prejudice  of  a  person  claiming  a  sub- 
sistence by  arguments,  which  must  at  least  leave  the  Court  in 
considerable  doubt,  whether  the  plain  declaration  was  meant 
to  be  affected  by  the  ambiguous  and  inaccurate  expressions 
of  the  rest  of  the  settlement.    In  the  former  part  of  the  set- 
tlement they  looked  to  two  contingencies ;  the  death  of  the 
Duke  of  Newcastle  in  the  life  of  the  Earl  o{  Lincoln,  and  the 
death  of  the  Earl  in  the  Ufe  of  the  Duke.    Having  distin- 
gubhed  between  those  two  contingencies  in  the  part  of  the 
settlement  immediately  preceding  they  come  to  consider,  what 
is  to  be  done  with  die  younger  children  of  Lord  Lincoln  im- 
mediately after  his  death.     It  is  impossible,  if  they  meant  this 
money  to  be  paid  after  the  death  of  both,  that  they  should 
waive  the  repetition  of  that  sentence  occurring  in  the  part 
immediately  precedir^,  and  should  express  the  contingency 
of  die  death  of  the  Earl  only,  without  adverting  to  the  cir- 
cumstance just  before  in  their  view,  that  he  might  die  in  the 
Hfe  of  the  Duke.     It  is  said,  the  eldest  son  would  have  been 
in  the  same  situation:  but  that  is  not  correct.     His  interest 
in  the  reversion  would  have   been  a  considerable  interest^ 
capable  of  being  used  as  a  provision  for  maintenance;  and 
it  is  not  so  violent  a  presumption,  that  some  care  would  have 
been  taken  of  the  eldest  son  as  that  due  care  would  have 
been  taken  of  fourteen  or  fifteen  younger  children. 

The  sum  provided  for  maintenance  is  not  the  interest  of  the 
portions,  but  such  yearly  sum  and  sums  of  money,  not  exceed- 
ing the  interest,  as  Lord  Lincoln  should  appoint ;  or,  in  de- 
&ult  of  appointment,  such  yearly  sum  or  sums  as  would  be 
equivalent  to  what  t;he  interest  of  the  respective  portions  there- 
by intended  for  such  child  or  children  (were  he,  she,  or  they^ 
then  entitled  thereto)  would  then  amount  to  at  the  rate  of 
4jper  cent.  The  term  is  at  any  rate  misplaced.  It  would  have 
been  prior  to  the  Duke's  estate  for  life,  if  the  settlement  had 
been  drawn  with  strict  accuracy.     That  would  have  avoided 
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all  the  argument  about  the  quarterly  mortgageB,  &c.  That 
was  not  the  mtention.  The  estate  for  life  may  just  as  weH 
give  way  upon  the  manifest  intention  as  the  estate-tail  in  the 
case  cited.  Is  the  Court  against  the  express  words  of  the  set* 
tlement  to  be  pressed  upon  these  arguments,  arising  only  from 
the  inconvenience  of  mortgaging,  to  say,  they  would  have 
refused  to  raise  this  maintenance  by  that  mode,  and  thereby 
have  plunged  fourteen  or  fifteen  children  into  distress ;  though 
after  the  decease  of  their  father  they  are  expressly  entitled 
•  to  such  sums  of  money  for  maintenance  as  he  should  appoint, 
not  exceeding  the  interest  of  their  portions;  or,  in  default  g( 
appointment,  as  would  be  equivalent  to  the  interest ;  the  set- 
tlement adverting  to  the  two  contingencies  in  the  part  immedi- 
ately preceding,  and  then  dropping  one  of  them.  Will  the 
Court  in  a  settlement,  at  all  events  inaccurate,  the  trust  term 
being  at  all  events  misplaced,  abide  by  the  express  words, 
or  control  them  by  arguments  drawn  from  such  inaccurate 
expressions  ? 


The  question  upon  the  validity  of  the  appointments  made 
by  the  Duke  of  Newcastle  between  his  sons  under  the  settle- 
ment of  1744  was  not  argued.  The  Attorney  General  having 
observed,  that  the  doctrine  as  to  illusory  (34)  appointments 
stands  upon  no  ground  more  solid  than  the  opinion  of  the 
Judge  of  the  day,  who  is  to  decide  such  a  question,  was 
stopped  by  the  Master  of  the  Rolls;  who  declared,  he  must 
at  present  take  the  decree  to  be  right ;  and  could  not  enter 
into  that  question,  unless  it  was  put  in  issue  in  a  more  solemn 
way. 


March  &tk* 


Master  of  the  Rolls  (after  stating  the  case). 
It  is  perfectly  clear,  the  portions  themselves  could  not  be 
raised  during  the  lives  either  of  the  Duke  of  Neufcastle  or 
Lord  Lincoln,  except,  in  the  case  of  both  being  alive,  with  the 
consent  of  both,  or,  in  the  event  of  Lord  Lincoln's  surviving 
the  Duke,  with  the  consent  of  Lord  Lincoln :  otherwise  they 
were  to  become  vested  interests  in  the  sons  at  the  age  of 

twenty- 
(34)  See  Boyie  y.  The  Bishop  of  Peterborough,  ante,  Vol.  I,  299» 
and  the  note,  310. 
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hrentf -one  and  fai  the  duughters  at  that  age  or  open  marriage, 
but  not  to  be  payable  till  six  months  after  the  death  of  the 
aurviyor  of  both  the  Duke  and  Lord  Lincoln;  and  were  to 
carry  interest  at  the  rate  of  4tper  cent,  from  the  death  of  th^ 
survivor,  and  from  that  time  only.  The  Plaintiff  cannot  con* 
tend,  that  if  ^he  had  attained  the  age  of  twenty-one,  or  been 
married,  in  the  life  of  the  Duke  of  Newcastle,  she  could  have 
brought  a  bill  to  have  her  portion  raised.  Upon  the  pow^ 
given  to  Lord  Lincoln  to  direct  5000/.  to  be  raised  for  advanc- 
ing in  the  world  any  younger  son  I  desire  it  to  be  observed, 
that  *  any  sum  to  be  applied  to  that  purpose  was  to  be  raised 
after  the  death  of  the  Duke  of  Newcastle.  Hitherto  therefore 
every  thing  is  postponed  to  the  death  of  the  Duke. 

The  question  arises  upon  the  next  clause ;  whether  accord- 
ing to  the  true  construction  of  that  clause,  notwithstanding 
the  preceding  words^  and  coupled  with  them,  if  the  Plaintiff 
had  brought  a  bill  during  the  Ufe  of  her  grand-father,  refusing 
to  make  an  allowance  for  her  maintenance,  she  would  have  been 
entitled  to  a  decree  for  the  several  sums  of  money  provided  by 
the  settlement  for  maintenance.  Her  delaying  that  bill  till 
thia  fime,  whatever  b  thrown  out  in  the  numerous  cases  upon 
this  subject,  cannot  make  any  difference.  The  construction 
must  be  the  same,  whether  the  bill  was  brought  then,  or  is 
filed  at  this  time,  when  some  of  the  inconveniences,  that  are 
so  pbvious  as  to  strike  every  one,  will  not  occur.  It  is  con* 
tended  for  the  Plaintiff,  that  she  may  upon  this  clause,  the 
trust  to  raise  the  maintenance  being  so  limited  only  upon  the 
death  of  Lord  Lincoln^  avail  herself  of  the  plain  words,  not* 
withstanding  all  the  inconveniences,  that  might  have  resulted 
from  a  bill  in  the  life  of  the  Duke,  and  what  will  still  occur 
from  throwing  upon  the  estate  all  the  arrear  of  interest. 

Upon  the  words  of  this  clause  taken  singly  I  should  have  no 
hesitation  in  saying,  the  Plaintiff  would  have  a  right  to  have 
the  words  strictly  followed,  and  to  have  this  maintenance 
raised  upon  the  first  quarter-day  after  the  death  of  her  father 
during  the  life  of  her  grand-father.  But  notwithstanding  the 
numerous  cases  upon  this  point,  in  most  of  which  the  party 
contending  for  the  portion  or  maintenance  has  succeeded,  it  is 
mow  perfectly  settled,  and  the  more  modem  cases  have  clearly 
estabUshed,  and  it  appears  to  have  been  the  opinion  of  Lord 
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Maeele^ld{S5)f  who  always  found  fault  with  what  his  pve^ 
decessors  had  donej  but  always  went  as  far  as  they  did,  that 
the  Court  will  lay  hold  of  any  words,  from  which  it  can  be 
fairly  inferred,  that  it  was  not  the  intention  to  charge  a  rever- 
sionary  term  with  raising  portions  in  that  manner,  which  must 
bring  infinite  inconvenience  up<»i  the  reversioner;  and  if  upon 
the  context  of  the  settlement  any  thing  can  be  collected,  by 
which  it  may  appear,  that  it  could  not  be  the  intention  of  the 
parties  to  raise  them  in  that  way,  the  Court  is  extremely 
eager  to  lay  hold  of  that  ( 36 ).  That  has  been  uniformly  laid 
down  by  Lord  Cowper^  Lord  Me^clesfield,  and  all  their 
successors. 


[  461  ]  The  question  then  is,  whether  the  succeeding  words,  upon 

which  I  chiefly  rely,  do  not  amount  to  demonstration,  that  it 
could  not  be  the  intention,  that  the  quarter-day  after  the  death 
of  the  Earl  of  lAncoln^  and  each  subsequent  quarter-day,  the 
Plaintiflf  might  come,  and  insist  upon  having  her  maintenance 
raised  by  sale  or  mortgage.  It  was  contended,  but  slightly, 
that  the  Duke  of  iVi?ii^ca^/e*s  estate  for  Ufe  might  have  been 
affected.  Clearly  it  could  not  by  the  words  of  this  instrument, 
according  to  all  the  cases.  It  must  have  been  raised,  if  at  aD, 
out  of  the  reversionary  term  to  raise  after  his  death.  By  the 
express  words  the  power  of  raising  money  by  sale  or  mortgage 
could  not  be  used,  until  one  of  the  portions  became  payable, 
except  with  regard  to  the  sum  of  5000/. ;  which  might  be 
accelerated  for  the  purpose  of  advancing  the  younger  sons  in 
the  world. 

The  clause  directing,  that,  after  the  maintenance  should  be 
raised  and  paid,  the  residue  and  overplus  of  the  rents  and 
profits,  if  any,  should,  until  the  portions  should  become  pay- 
able, be  received  by  the  person  or  persons,  who  for  the  time 
being  should  be  entitled  to  the  reversion  or  remainder  of  the 
premises  expectant  upon  the  determination  of  the  term,  for 
his,  her,  and  their,  own  use  arid  benefit,  appears  demonstra- 
tion, that  the  object  of  this  settlement  could  not  have  been 
that,  which  the  Court,  unless  forced  by  words  uncontrolled  by 
any  context,  will  never  suppose,  that  this  maintenance  should 

be 

(35)  1  P.  Will.  462. 

(36)  Codrinytim  v.  Lord  Foley,  post,  Vol.  YI,  304. 
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fee  fikeA  bjp  Mb  or  tnor^^age;  1ml  that  it  was  intended  to  lIM* 
cbme  out  of  the  anilual  profits ;  and  that  the  surplus  of  the 
anmial  profits  should  go  to  the  person  or  persons  entitled  to 
the  reversion  or  remauider  expectant  upon  the  determination 
of  the  term.  That  could  not  be  during  the  life  of  Ae  Duke 
of  Newetutlek  The  term  was  not  in  possession ;  nor  was  the 
Dnke  a  person  entitled  to  the  reversion  or  remainder  ex- 
pectant upon  the  determination  of  the  term.  It  is  remiurk-» 
able,  that  in  Stevens  v.  Dethiek^  SAtk.  S9,  this  very  caise 
b  rdied  on  by  Lord  Hardwieke.  These  words  proVe,  the 
intention  of  the  settlement  was  not,  that  the  maiateilaticd 
should  be  raised  by  sale  or  mortgage.  They  control  the  ge-^ 
neral  words;  and  shew  plainly,  it  was  to  be  raised  out  of  the 
annual  rents  and  profits*  ' 

I  have  stated,  that  there  is  a  great  number  of  cases  upon 
this,  subject;    most  of  which  ate  referred  to  in  Mr.  Coa;*s 
note  (37);  and  *I  cannot  omit  to  observe  the  great  obliga*      [  •4C3  1 
iions  of  the  Bench  and  the  Bar  to  Mr.  Cox  for  his  edition  of 
Peere  WilUams ;  in  the  notes  to  which  all  the  cases  upon  the  i 

subjects  they  treat  of  are  to  be  found.  It  is  not  necessary  to 
comment  upon  all  these  cases.  Gerrard  v.  Gerrard,  Greaves 
v^  MaitisoHf  Corbett  v.  MaldweU^  and  Butler  v.  Duncomb, 
are  very  extraordinary  cases;  especially  the  last;  in  which 
Lord  Macclesfield  did  not  think  himself  at  liberty  to  depart 
from  the  preceding  cases :  and  it  is  remarkable,  that  he  thought 
fit  to  raise  part  of  the  portion  contrary  to  what  appears  td 
have  been  his  opinion :  but  in  Worsley  v.  The  Earl  cf ' 
Granville^  2  Ves*  334>,  Lord  Hardwicke  observes,  that  Butler 
V.  Duncomb  looks  much  more  like  an  award  than  a  decree ; 
as  it  certainly  was. 

The  case  o{  Broome  v.  Berkley y  2  P.  Wms.  484,  which  went 
afterwards  to  the  House  of  Lords,  was  much  relied  on  by  ^ 

Lord  Hardwicke  in  Stevens  v.  Dethick.  The  Lord  Chancellor 
Galled  to  his  assistance  the  Master  of  the  Rolls, •  and  their  ' 
reasons  against  mortgaging  reversionary  terms  are  very  well 
worth  reading.  Though  the  portion  was  absolutely  to  be  paid  at 
the  age  of  twenty-one  or  marriage,  yet  as  the  maintenance  was 
not  to  commence,  until  the  estate  of  the  trustees  should  take 

effect 

(37)  See  Mr.  G(?x*s  note  to  Butler  v.  Dtmoomb,  1  P.  Wmi.  463. 
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1999»         ^ect  in  posses^n,  on  account  of  that  circumstance  th<?  Courts 
refused  to  raise  the  portion ;  and  upon  an  appeal  to  the  House 
pf  Lords  that  decree  was  affirmed.     That  case  is  only  material 
ip^jBTMOUR.     to  shew,  that,  as  it  appeared,  the  maintenance  was  not  iH-* 

tended  to  be  raised,  until  the  estate  of  the  trustees  took  etkct 
in  possession,  thelice  the  Court  collected  the  sense  of  the 
parties,  that  the  portion  should  not  be  raised  until  after  that 
time,  from  the  inconvenience,  that  would  arise. 

Hebblethwaiie  v.  Cartwrigkt,  For.  31  is  a  strong  case  in 
favor. of  the  Plaintiff.  I  mention  it  only  to  distinguish  it  from 
this  case.  Lord  ZW&o/, finding  tio  words  to  control  the  words 
of  the  settlement  directed  the  portions  to  be  raised ;  afid  he 
distinguished  it  from  the  case  of  Broome  v.  Berkley  upon  the 
circumstance,  that  in  that  case  the  maintenance  was  not  to  ha 
raised  untH  fhe  commencement  of  the  estate  of  the  trustees. 

In  Stanley  v.  Stanley ^  1  Atk.  549,  very  shortly  reported,  it 

t       >  is  laid  down  as  a  general  rule,  that  if  there  be  a  term  for  years 

Or  other  estate  limited  to  trustees  for  raising  portions  for 

[  ^463  ]      daughters,    ^payable  at  a  certain  time^  which  is  become  a 

vested  interest,  they  shall  not  stay  until  the  death  of  the  father 
and  mother,  unless  some  intention  appears  to  postpone  it ; 
^d  if  there  does,  the  Court  will  always  take  notice  of  such 
intention,  and  postpone  it  accordingly ;  and  the  latter  cases^ 
as  Broome  v.  Berkley  and  others,  shew,  the  Court  will  lay  hold 
of  very  small  groimds,  that  speak  the  intent  of  the  parties,  t6 
hinder  the  raising  the  portions  in  the  life  of  the  father  and 
*  mother. 

HcM  V.  Carter 9  2  Atk.  354,  was  not  a  case  upon  a  mai<- 
tiage  settlement,  but  upon  a  will.  The  estate  of  the  jointress 
was  not  affected :  but  the  maintenance  and  portion  were  raised 
by  mortgaging  the  reversionary  term:  but  it  was  determined 
Upon  the  same  ground  that  it  was  directed  by  the  triU ;  with 
a  decided  disapprobation  of  raising  portions  in  that  manner 
'during  the  life  of  the  father. 

I  now  come  to  a  case  in  words  very  similar  to  this :  upon 
.which  words  the  decree  was  founded.  That  is  the  case  of 
Stevens  v.  Deikick,  3  Atk.  39.  I  can  find  no  entry  of  it 
in  the  Registers  Book.  The  words  in  that  case  are  almost 
Jiterally  those  of  this  settlement.  Lord  Hardwieke  enters 
into  the  consideration  of  the  principles;  And  states  most  of  the 

i  »  •  .  « cases. 
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<;a8l^  partibularly  Buikr  v.  Duncomb,  and  Brome  \SB^kk^: 
If  the  report  is  correct,  there  can  hardly  be  two  cases  so^ 
tzacdy  alike.  The  very  words,  that  occur  in  this  case,  ate 
tfao06|  from  which  Lord  Hardwicke  inferred,  that  the  portico 
was  not  to  be  raised  during  the  Ufe  of  the  father. 

I  think  it  but  right  to  mention  another  case,  subsequent 
in  date  to  that,  and  the  last  before  Ziord  Hardwicke  upon  the 
sulgect.  That  is  the  case  of  Lyon  v.  Duke  of  Ckandos,  S  Aik. 
416,  in  which  Itord  Hardwicke  thought  fit  to  declare,  the 
portion  bore  interest  during  the  life  of  the  grandfather:  but 
I  have  got  the  trust  of  the  term  from  the  Register's  Bookt 
apd  there  is  an  absolute  trust  to  pay  the  portion  after  the 
death  of  the  father,  the  Marquis  of  Camarvanf  without  any 
words,  from  which  it  can  be  inferred,  that  it  was  not  to  be 
raised  till  after  the  death  of  thcf  grandfather;  who  died  about 
a  year  before  the  bill  was  filed.  The  trust  of  the  term  was, 
if  there  should  be  but  one  daughter  to  raise -15,000/,  if  two 
or  more,  25,000/.;  the  same  to  be  paid  *to  such  daughter 
or  daughters,  when  she  or  they  should  respectively  attain 
the  age  of  twenty-one  yearsj^  or  be  married,  the  Marquis  of 
Carnarvon  being  dead. 

Lord  Hardwicke  was  of  opinion,  the  portion  was  so  clearly 
ordered  to  be  raised  upon  the  death  of  the  Marquis  of  Car* 
nartfonf  that  there  was  no  room  for  implication.  He  therefore 
decreed,  that  it  should  be  raised  with  interest  from  the  death 
.of  the  Marquis  of  Camatvon.  Then  I  confess,  it  is  singular^ 
as  the  maintenance  could  not  be  raised  until  after  the  death 
^of  the  Duke  of  Chandos* 

*     This  case  stands  only  upon  these  words;  and  the  question 
is,  whether  I  can  infer,  that  it  was  the  intention,  that,  if  the 
Duke  of  Newcastle  had  not  made  any  allowance  for  the  main» 
tenance  of  the  Plaintiff,  she  had  a  power  during  his  life  to 
compel  a  sale  or  mortgage.     I  am  glad  it  did  not  happen 
4n  this  case,  that  the  Duke  by  refusing  to  allow  any  mainte- 
nance made  it  necessary  to  have  a  bill  filed  in  his  life,  stating, 
that  he  would  give  nothing.     The  Court  would  perhaps  have 
found  it  necessary  to  make  the  same  determinatioit.     The  bill 
very  properly  seeks  only  the  difference  between  400/.  a-year 
and  600/.  a-year.     The  subsequent  words  are  demonstration, 
.  Aat  the  fD^dntenance  was  not  to  be  raised  but  by  the  annual 
.     ,  IIS  rents 
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rentfl  atid  profits;  and  therefore  was  not  to  be  raised  during^ 
the  life  of  the  Duke.  I  am  of  opinion,  considering  the  prin- 
ciples, that  have  obtained  upon  the  construction  of  lietAements 
as«to  rabing  portions  out  of  reversionary  terms,  that  upott 
the  true  construction  of  this  setUemelit  this  portion  was  not 
30  to  be  raised. 

With  regard  to  the  only  case,  that  was  particukrly  cited  of 
the  hearing,  Pierpoini  v.  Lard  Cheney^  it  is  tnost  accurately 
reported,  as  most  of  the  cases  are,  in  Peere  WiUiamM*  Th^ 
words  of  th^  settlement  are  pretty  nearly  according  to  that 
report.  It  is  cleari  Lord  Macclesfield  did  mean  to  raise  this 
miunteilance*  He  thought  himself  bound  to  do  it*  He  cer* 
tainly  spoke  against  rabing  portions  out  of  reversionary  terms  s 
but  he  considered  the  words  to  be  so  express,  that  he  could 
liot  possibly  get  over  them.  He  directed  tiie  inquiry  only  to 
see,  whether  it  would  be  for  the  benefit  of  the  young  lady 
herself  to  raise  it)  and  whether  it  would  leave  sufficient  for 
her  portion^ 

The  next  point  arises  Upon  the  claim  to  the  sum  of  16,000i« 
That  is  aff*ected  in  two  ways. 

First,  it  is  objected,  tiiat  the  consideration,  upon  which 
Lord  John  Pelkafn  CUnion  obtained  the  assignment  of  that 
sum,  was  the  sum  of  14,900/.  raised  for  him  under  the  ap 
pointments  of  his  father;  whereas  he  was  not  entitled  to  more 
than  lOjOOO/.  in  any  event;  and  that  the  division  of  the  sum 
p(  IBflOOli  between  him  and  TAomaSf  late  Duke  of  Newcastlei 
Was  firauduleht  and  illusory.  With  respect  to  that,  I  cannot 
permit  the  decree,  in  which  the  late  Duke  of  Newcastle  was 
a  party,  to  be  impeached  iii  this  collateral  way,  and  hold, 
that  this  was  a  void  or  an  illusory  appointment.  If  they  think 
fit  to  quarrisl  with  that,  they  must  file  a  bill.  I  shall  therefore 
considei'  Lord  John  Pelham  Clinton  d  purchaser  for  valuable 
consideration  for  the  stun  of  14,900/. 

The  question  then  remains  as  to  the  sum  of  1100/.;  whe- 
.t^r  that  was  not  appointed  in  fraud  of  some  trust  in  the 
Duke.  It  is  a  very  extraordinary  transaction ;  and  all  these 
strange  words,  I  am  afraid,  are  only  a  circuitous  way  of  saying 
it  is  for  the  Duke  himself.  I  shall  leave  the  executors  of  the 
Duke  to  try,  if  they  can  make  any  thing  of  it*  They  appear 
:  to  me  to  be  the  only  persons^  who  can  call  for  an  application  of 
;  .  that 


Cases  in  chancery: 


iSS& 


ibat  sufli  upon  the  supposed  undertaking  by  the  Duke  not 
to  ^ve  it  gratuitously,  but  to  apply  it  to  the  discharge  of  his 
debts. 


1700. 


By  the  decree  it  was  declared,  that  the  sum  of  16,000^. 
charged  upon  the  said  estates  ought  to  be  raised,  with  in- 
terest at  the  rate  of  5  per  cent,  from  the  death  of  the  late 
Duke  of  Newcastle:  and  that  out  of  the  money  so  to  be  raised 
the  sum  of  14,900/*  be  paid  to  the  Plaintiff^  with  the  inte- 
rest due  thereon  \  and  that  the  sum  of  1 100/.,  the  remainder 
bf  the  said  sum  of  16,000/.,  and  the  interest  due  in  respect 
thereof,  be  paid  into  the  Bank  to  the  credit  of  the  cause, 
.ubjcct  to  farther  order;  with  Kberty  for  any  of  the  parties 
to  apply  by  bill  or  otherwise;  and  if  there  should  be  no 
application  within  the  space  of  twelve  months,  (he  same  to  be 
^Id  to  the  Plaintiff;  and  that  out  of  the  sum  of  11,100/* 
8  per  cent*  Consolidated  Bank  Annuities,  the  fund  produced 
by  the  interest  of  the  said  sum  of  16,000/.,  so  much  as  had 
arisen  in  respect  of  the  sum  of  14,900/.  part  thereof,  should 
be  transferred  to  the  Plaintiff;  and  the  remainder  be  trans- 
ferred to  *  the  Aceountant'Geneml,  &c. ;  with  liberty  to  apply  { 
and  if  no  application  should  be  made  within  twelve  monthsj 
to  be  transferred  to  the  Plaintiff* 

'  It  was  declared,  that  the  Plaintiff  was  not  entitled  to  in« 
terest  upon  the  portion  of  15,000/.  under  the  indenturesi 
dated  the  19th  and  30th  of  May  1775,  until  the  death  of  her 
grandfather  Henry,  late  Duke  of  Newcastle ;  and  that  what 
should  be  found  due  for  interest  thereon  at  the  rate  of  4fper 
tent,  from  that  tune  with  the  capital  thereof,  be  raised  by  sale 
gf  mortgage  of  the  term  in  th^  pleadings  mentioned,  &c, 
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■   WW.  HARDY  V.  REEVES. 

March  \st,bih.  •  ' 

Residuary  le-    Q^ARAH  HO  ARE  being  seised  for  het  life  of  copyhold 

gatee   having    ^       premises,  holden  of  iAxe' xmxior  oi  Hampstead^  wad,  Jane 

been  admitted  Jg^r aft  Hansard,  wife  of  John  Hansard,  and  Afory  Lewis,  wife 

o  a  copy  oa  ^f  jf^cJiard  Lewis,  being  entitled  in  remainder  to  them  and 

Cst&.t6  W&S    Itl 

their  heirs  in  equal  moieties,  surrendered  upon  the  24ih  of 
possession  ^  '^ 

abo?e  nine-  ^«^^>  1732,  in  consideration  of  750/.,  to  the  use  of  Hewn/ 
teen  years ;  -Leche^  his  heirs  and  assigns,  subject  to  redemption, 
when  the  heir  At  a  Court  holden  for  the  manor  upon  the  30th  of  May 
obtained  pes-  ^765,  it  was  presented,  that  Sarah  Hoare,  Richard  Lewis^ 
session  by  JMary  Lems,  John  Hansard,  and  Sarah  Hansard,  were  dead, 
^ectment.         ^^  ^^iat  Henry  Leche  was  dead,  and  John  Leche  of  Guv 

r         warden  was  his  nephew  and  heir  at  law,  and  that  John  Ledic 
escence  for  r  ^^  » 

nine  years  the  ^^  ^^^  Middle  Temple  brought  into  Court  a  letter  of  attorney 
residuary  le-  ftom  John  Leche  of  Carwarden  to  him  to  be  admitted,  and 
gatee  filed  a  to  iurrender  to  the  use  of  Henry  Michael  Evans,  subject  to 
bill,  claiming  redemption  upon  payment  of  the  said  750/.  and  interest ;  and 
the  estate,  as  g^y  jr^/,^  Leche  informed  the  Court,  that  said  750/.  and  in- 

ilS,«bTe1n!  ^^'^^'  "°»  P**'*'  and  JoA»iecAe  o(  Carwarden  by  hi, 
t  '  i1  ^^  attorney  was  thereupon  admitted,  to  hold  to  hold  to  hins 
testator*  and  ^^^  ^*^  heirs,  according  to  the  eflfbct  of  the  said  two  con^ 
having  been  ditional  surrenders,  and  subject  to  the  equity  of  redemption 
treated  as  (hereof  by  the  heirs  of  the  said  Sarah  Hansard  and  Mary 
sach,  it  was  Lewis,  and  at  the  same  time  did  surrender  the  premuies  tQ 
so  decreed,  j^q  use  q(  Henry  Michael  Ev€ms,  his  heirs  and  assignsi  ao- 
An  account  cording  to  the  custom  of  the  manor,  but  subject  to  guch  re« 
was  directed  of  (lemption  by  the  heirs  at  law  of  the  said  Sarah  Hansard  aii4 
the  money  ex-  Mary  Letpi^.  ^ 

pended  p  ^^  Letters  of  administration  de  bonis  non,  &c.  of  Henry  Leche 
in  ^  re-  yrere  granted  to  John  Leche  of  the  Middle  Temple. 

•^  -  !      .*!  By  deed'  of  assignment,  dated  the  4th  of  June,  1765,  re- 

and  mqniries  ^  o 

as  to  incnm*    citing  the  original  mortgage,  and  that   1100/.  was  then  due 

brances :  the     ^^^  principal  and  interest,  and  that  by  an  agreement  between 

Court  inclin-^     John  Lechf  and  George  Errington  on  the  20th  of  May  last 

ing  strongly  to  John  Leche  agreed  to  sell  and  surrender  to  Henry  Michael 

support  the       Evans,  trustee  for  Errington,  his  heirs  and  assigns,  the  mort- 

*^.    ^  ,  .,^  .     gaged  premises  for  all  the  estate  and  interest  the  heir  at  law 

*    .  of  Henry  Leche  or  his  personal  representative  could  have 

therein^ 


CASES  IN  CHANCERY) 


Wl 


therein,  in  cini8i4erati<m  of  512^  10».,  with  proper  coveniuiia; 
diat  there  was  then  due  upon  the  said  premises  1100/.  at  leasts 
and  that  the  preniises  were  not  liable  in  law  to  be  redeemed 
untS  payment  of  the  said  sum  of  1100/.  at  least,  it  was  wit- 
nessei),  that  in  consideration  of  the  said  sum  of  512/.  lO^^^ 
John  Leche  assigned,  transferred,  and  set  over,  &c..  the  «aid 
lecited  bond  and  obligation  and  the  said  sum  of  1 100/.  and 
all  other  sums  due  and  to  grow  dqe  upon  the  same,  to  hold  to 
iQeorge  Errington,  his  expcutors,  administrators,  and  assigns/ 
imd  gave  him  authority  to  receive  the  money. 

This  assignment  contained  a  covenant,  that  the  money  dud 
was  1100/.,  and  that  the  premises  were  not  liable  to  be.rei 
4eemed,  until  the  heir  or  heirs  of  Sarah  Hoare,  John  Han* 
0ard  sflkd  Sarah,  his  wife,  and  Richard  Lewis  and  Mary,  bia 
wife,  should  pay  to  Errington,  his  executors,  and  administra^ 
tors,  the  sum  of  1 100/.  at  least. 

By  indentures,  dated  the  12th  of  c/tine,  17.66,  reciting,  thai^ 
Errington  was  in  possession  of  the  premises  under  the  agree- 
ment of  May,  1765,  the  surrender  of  John  Leche  and  the' 
Udmission  of  Henry  Mic/iael  Evans,  and  that  the  buildings 
were  at  the  time  Erringion  entered  greatly  in  decay  and  sub^ 
|ect  to  be  presented  and  forfeited  on  that  account,  and  that 
Erringtqn  necessarily,  laid  out  in  such  rebuilding  and  repair- 
ing and  in  obtaining  possession  by  course  of  law  the  sum  of 
12^  \Ts.,  and  that  Robert  Fryer  had  agreed  with  Errit^ton 
for  the  absolute  purchase  of  his  right,  title,  property,  claim 
9nd  interest,  of,  in,  and  to,  the  above-mentioned  premises 
and  every  part  thereof  at  and  for  the  price  or  sum  of  630/., 
^d  also  to  reimburse  Erringion  the  said  sum  of  120/.  17^., 
Mrrington  *in  consideration  of  the  sum  of  752/.  17«.  granted, 
bargained,  sold,    assigned,    transferred,  and  set  over,   untQ^ 
Robert  Fryer,  his  heirs  and  assigns,  all  his  right,  title,  and 
interest,  claim,  property  and  demand,  whatsoever,  of,  in,  and 
to,  all  and  singular  the  above  and  within  mentioned  copyhold 
messuages,  lands  and  premises,  and  every  part  and.  parcel 
thereof,  with  their  appurtenances,  together  with  the  full  benefit 
^nd  advantage  as  well  at  Law  as  in  Equity  of  the  assignment 
of  the  bond  within  mentioned,  and  of  all  and  every  the  several - 
articles,  clauses,  covenants,  matters  and  things,  therein  con- 
tained, to  have  and  to  hold,  enjoy,  receive,  and  take  the  same 
and  every  part  thereof  to  Robert  Fryer y  bis  -heirs,  executors,- 
«    .  '  administrators. 
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fdministrators,  and  assignsi  to  his  and  their  own  use  and  iiae% 
in  as  fiiH  and  ample  a  manner  as  the  said  George  ErrmgUm 
might  have  held  and  enjoyed  the  same. 

This  indaa^ture  contained  a  covenant,  that  Ertington  had 
not  done  any  act,  by  reason  whereof  the  copyhold  premisea 
or  any  part  thereofi  or  the  money  due  thereon,  or  the  said 
before-mentioned  bond  or  assignment,  or  any  of  the  clauses^ 
covenants,  ^c.  may  be  surrendered,  released,  forfeited,  charged 
pr  incumbered,  except  two  leases  for  three  years.  > 

Upon  the  7th  of  Julys  1766,  Henry  Michael  Evans  surreuv. 
dered  to  the  use  of  Robert  Fryer,  his  heirs  and  assigns, 
subject  nevertheless  to  such  equity  of  redemption,  if  any,  as 
the  heir  or  heirs  of  Sarah  Hoare,  widow,  Richard  Zicyns  and 
Mary^  his  wife,  and  John  Hansard  and  Sarah,  his  wife,  or. 
any  of  them,  had  in  the  same ;  and  Robert  Fryer  was  adn 
mitted,  to  hold  to  him  and  hb  heirs  according  to  the  custom^ 
and  subject  to  such  equity  of  redemption. 
•  Robert  Fryer  surrendered  the  copyhold  premises  to  the 
use  of  his  will;  and  by  hb  will,  dated  t^e  5th  of  February, 
1768,  and  attested  by  two  witnesses,  he  made  the  following 
dbposition : 

V  This  is  the  last  will  and  testament  of  me  Robert  Fryer 
**  ofHampstead  in  the  county  o(  Middlesex.  First  I  give  and 
^?  bequeath  my  late  wife*s  niece  Jane  Lewis  1002." 

The  testatov  then  after  some  other  pecuniary  legadea  gave 
and  bequeathed  a  leasehold  farm  and  prembe^  and  all  his 
sight,  title,  and  interest,  therein  unto  Mary  Usher,  ooe  half; 
and  he  directed  the  other  moiety  to  be  divided  between  Jmme% 
England  and  Mary  Davis ;  and  he  gave  the  hve  and  dead 
atock  upon  the  farm,  and  the  household  furniture,  plate^ 
linen,  &c.  to  the  same  persons  in  the  same  proportions,  upon 
cpndition,  that  James  England  and  Mary  Davis  should  pay 
each  100/.  to  his  executors.  He  gave  to  his  brother  John 
Fryer  261.  per  annum,  to  be  paid  quarterly  out  of  the  profits 
of  the  farm,  half  by  Mary  Us/ter,  and  one  quarter  each  by 
James  England  and  Mary  Davis*  Then,  after  giving  hb 
servants  10/.  for  mourning,  and  20L  each  to  his  executors 
for  their  trouble,  he  dbposed  of  the  residue  in  the  following 


manner: 


^*  All  the  rest  and  residue  of  my  goods,  chattels,  and  effects, 
^f  whatsoevefi  after  jpaym^nt  of  my  just  debts,  funeral  charges,. 

"and 
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^  and  tlift  aforesaid  legades,  I  ^re  and  be<]^ieaih  unto  M<nTf        ."M* 
*'  Usieri  and  if  it  pleaae  God  she  Bbould  die  before  ahe       Hardt 
^*  arriTes  at  twenty-one  years  of  age,  uimiarried»  or  marry  v. 

f*  without  consent  of  the  joint  executors,  or  without  hwful  ^B-IWYKS* 
f^  issue,  then  the  whole  of  her  share,  at6ck,  and  utensQs,  on 
"  the  farm,  together  with  all  the  rest  Md  residue  of  my  estatp 
^*  and  effects,  exclusive  of  the  legacies  before  mentioned^  to 
P  be  equally  divided  among  the  s4d  Jane  LewU,  Elizabeth 
f^  JefferieMf  Ann  Johmon^^  and  other  persons,  riiare  and  share 
«like;  and  the  testator  appointed  WiUiom  WUdmam  «ni 
J'komas  Fawcett  his  executors*. 

^  The  testator  Bobert  Fryer  died  in  February  VIG&  withoufe 
issue* 

c  Mary  Usher  after  the  death  o{  Robert  Fryer  entered  into 
'][K>ssession  and  receipt  of  the  rents  and  profits  of  the  eopyr 
hold  premises;  and  upon  the*  17th  of  AuguMtf  1768,  she  was 
admitted.  She  afterwards  married  John  Mwrgatroyd\  and 
by  the  settlement  made  upon  that  marriage,  dated  the  SOth  of 
July^  1773,  the  money  due  upon  the  mortgage  of  the.copy- 
Jiold  preipises  was  settled  in  trust  to  pay  one  moiety  accord- 
ing to  the  apppintment  of  ilfory  itfur^rii/foyc;;  by  deed  or  will;  t 

jmd  for  want  of  appointment  to  pay  the  interest  to  her  for 
life;  and  in  case  she  should  survive  her  said  husband,  upon 
trust  to  pay  one  moiety  of  the  principal  to  her ;  and  as  to 
ihe  other  *  moiety,  after  her  death,  in  trust  for  the  issue  of  £  *  470  1 
the  marriage;  with  a  power  of  appointment  to  Mary  Murgor 
iroyd  in  case  of  their  decease  before  they  should  be  entitled ; 
^md  in  de&ult  of  appointment,  in  trust  for  M^iry  Murgatroyd^ 
her  executors  and  administrators*  ... 

John  and  Mary  Murgatroyd  continued  in  possession  of  the 
premises  till  the  death  of  John  Murgatroyd.  His  widow 
afterwards  married  Thomas  Hardy ;  and  they  were  in  possei? 
.aion  till  the  year  1788* 

.  By  a  deed  executed  in  January  17^  Mary  Hardy  ap^ 
.}>ointed,  and  Thomas  Hardy  confirmed,  to  Fawcett,  his  heirs^ 
-executors,  and  administrators,  one  moiety  of  all  the  said  moM^ ' 
<^age  money  and  mortgage  premises,  and  all  their  estate^ 
-'»ight,  title  and  interest,  in  and  to  the  other  moiety  thereof 
^'Mjo  the  use  of  Fawcett,  his  heirs,  executors,  admitiistrator% 
^^n4  ^migns,  for  securing-rtbe  sum  of  85(tf«  with  interest..    ... 


<i!n> 
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*: :  ichn  J^yeti  the  eldest  brother  and  h^ir  at  law  and'Accord^' 
Ing  to  the  custom  of  the  manor  of  Hampstead  of  Robert 
'Fryer,  died  intestate  m  1778 ;  leaving  George  Fryer,  his  onFf 
-son  and  heir  at  law  and  according  to  the  custom  of  the  manor  $ 
^fao  died  intestate;  leaving  Mary,  the  wife  of  William Reeipet, 
4ii6  onty  surviving  child,  and  heir  at  law  and  according  to  th^ 
^custom  of  the  manor.  ' 

In  V19&  WiUiam  and  Mary  Reeves  brought  an  ejectment 
'•^ind  obtained  a  verdict ;  under  which  they  took  possession  of 
jtha  copyhold  premises;  which  they  surrendered  to  tl|e*  ua^ 
of  William  Reeves  for  life ;  remainder  to  the  use  of  Marff 
JSeeves  for  life;  remainder  to^  the  hei^  md  assigns  of  the 
survivor  of  them,  I 

<  The  bill  was  filed  upon  the  10th  ot  May,  1797,  sitet  the 
^eath  of  Mary  Reeves,  by  Thomas  Hardy  and  his  wife ;  pra^ 
ing,  that  the  Plaintiff  Mary  Hardy  as  residuary  )^atee  <^ 
Robert  Fryer  may  be  declared  entitled  to  the  possession  of 
the  said  copyhold  premises ;  and  that  the  Defendant  WiUf^uk 
'Reeves  may  be  declared  a  trustee  for  her,  and  be  decreed  to 
deliver  ^p  possession  and  sunrender  the  same  to  her;  and  di|il 
m  apcpunt  maybe  taken  of  t)ie  r^nts  and  *  profits  recrived 
py  the  Defendant  Reeves ;  and  in  case  it  shall  appear  that 
the  other  Defendants  have  any  legal  or  equitable  i^t^rest  ill 
'^em,  then  that  they  may  surrender,  &c. 

The  bill  charged,  that  afler  Robert  Fryer's  death  Jqk^ 
Fryer  was  made  Defendant  to  4  bill  for  redemption  filed  b^ 
George  Lewis  and  Richard  Hansard^  and  that  by  his  an^ 
^wer'he  admitted,  that  Robert  Fryer  at  hb  d^ath  was  merely 
a  mortgagee :  but  that  suit  was  not  proceeded  in« 


The  Defendant  Reeves  by  his  apswer  insisted,  that  Robert 
^fVyer  was  entitled  to  an  absolute  and  indefeasible  estate  gf 
If^eritanoe;  and  that  he  so  considered  himself;  for  at  thtt 
4ime  he  became  a  purchaser  the  equity  of  redemption  wai; 
l^bsolutely  barred  by  length  of  possession ;  and  upon  the  faith 
ffi  such  title  Robert  Fryer  made  very  considerable  improve* 
ments  upon  the  premises;  ^d  erected  upon  p«rt  thereof  two 
fiew  houses,  and  rebuilt  ^wo  others  and  lai^  out  consideraMt 
^nims  of  money  upon  the  premises  and  estate,  to  the  amount 
pf  10002.  and  upwards;,  aiid  in  all  respects  trefited  the  pre* 

misea 
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tnls^'as  liis  absolute  indefeasible  pitiperty ; '  and  frequently 
declared,  they  would  come  to  hiB  tkepfiew  George  Fryer,  as 
his  nephew  and  customary  heir. 

^  The  Defend  tot  denied,  that  the  efiect  t)f  the  answer  of 
John  Fryer  to  the  bill  of  redemption  41ed  by  Lems  was  an 
admission,  *that  Robert  Fryer  was  merely  a  mortgagee.  He 
•tated,  that  the  suit  was  abandoned;  and  aiiOther  bill  of  re^ 
demption  was  afterwards  filed  by  George  Lewis  against  Jokk 
Fryer;  who  by  his  answer  insisted  upon  his  absolute  title  t 
and  that  bill  was  dismissed  for  want  of  prosecution. 
"  The  Defendants  Barnes  ^nd  his  wife  claimed  an  annmt]!^ 
of  90/.  a-yeaf,  charged  upon  the  premises  during  the  lif<$ 
bf  Mrs.  Barnes  under  a  surrender  by  the  Defendant  Reeve^ 
and  Ins  wife* 

'  The  Defendant  Fox  claimed  as  a  mortgagee  without  no^ 
lice  under  a  surrender,  made  on  the  3d  otApril^  )789,  by 
Ree^s  and  his  wife  to  the  use  of  Fox,  his  heirs  and  as-jf 
tfgns,  fbt  securing  the  sum  of  680/.  and  interestj  subject  tq 
the  ftaid  annuity  to  Mary  Barnes.  '" 

The  Defendants  Wright  and  Brotimeni  were  the  executonS 
ot^Pawcett,  the  surviving  executor  of  Rqbert  Fryer  and  on6 
of  the  trustees  in  the  settlement  made  upon  the  marriage  of 
John  Murgatroyd  and  Mary  Usher,  and  a  creditor  under  the 
deed  executed  in  January  1786. 

*  The  issue  of  John  Murgatroyd  by  Mary,  his  wife,  claimed 
under  their  marriage  settlement. 

The  Defendant  Jones  claimed  under  a  deed  executed  \h 
1786  and  a  surrender  to  the  uses  of  that  deed  an  annuiti 
^f  86/.  a-year  duritrg  the  life  of  Mary  Hardy.  ^ 

In  support  of  the  answer  of  the  Defendant  Reeves  it  wai; 
proved,  that  about  twenty-eight  years  ago  the  premises  wer6 
in  a  very  ruinous  condition ;  and  Robert  Fryer  pulled  dowJ| 
the  old  houses  and  built  three  new  houses  in  their  plac^; 
and  expended  a  large  siun  in  other  contdderable  alteration^i 
additions,  and  improvements.  A  year  before  Fryer  became 
entitled  the  sum  of  200/.  was  laid  out  in  repairs  and  improves 
laents  by  Erringion.  About  twelve  years  ago  one  of  th6 
tenants  took*  down  a  shed,  and  built  three  dwelfing-houses 
hi  the  place ;  which  amounted  to  200/.  at  least ;  and  about 

tlnree  or  four  years  ago  other  tenants  laid  out  at  least  501^    -* 

>4& 
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Mr.  Piggoit  and  Mr.  Johnson,  fqr  the  Plaintiff;  Vbt.Uoffd^ 
for  the  Executors  of  Fawcett;  |uid  Mr.  JBTar^,  for  the 
Infant  ChQdren  otJohn  and  Afary  Murgatroyd. 
The  question  is^  whether  this  estate  was  redeemable  in 
Robert  FryeVi  or  not.    The  legal  estate  passed  by  the  sur- 
render to  the  trustee  for  ErringUm,  who  was  admitted  dearlj 
subject  to  the  original  equity  of  redemption  then  subsisting 
)n  the  heirs  of  the  mortgagor ;  and  the  money  due  upon  the 
mortgage  passed  by  the  assignment.    Erringion  therefore  be- 
came aJBEected  by  all  the  equity,  by  which  the  original  mort- 
l^agee  was  affected*    The  agreement  between  Erringtan  and 
Robert  Fryer  shews^  the  original  mortgagee  had  not  been  in 
possession;  for  it  is  recited,  €tLdX Errington  had  beeaput  to 
considerable  expence  in  recovering  the  possession  of  the  pro- 
puses  only  a  year  before.    Robert  Fryer  only  todc  such  in- 
terest  aa  Erri^gton  had ;  aqd  the  language  of  the  asngnment 
phew8>  nothing  more  was  intepded;  and  Xkidit  Fryer  considered 
Jlimself  oply  as  assignee  of  a  mortgage.    The  first  *  time  that 
any  doubt  was  intimated  as  to  the  right  to  redeem  was  in  di^ 
admittance  oi Fryer;  which  was  subject  to  the  equity  of  re« 
demption  **  if  any^    It  cannot  be  presumed,  that  Fryer  ac^ 
quired  an  indefeasible  interest.    Suppose,  this  queisitionf  inr 
jptead  of  arising  between  the  residuary  legatee  of  Robert  Fryer 
and  the  customary  heir,  had  been  agitated  between  the  lattef 
fuid  creditors :  it  would  have  been  impossible  for  the  bdr  to 
say,  this  was  not  applicable  to  the  debts.    Why  is  the  resi- 
4uary  legatee  in  a  worse  situation?    If  any  release  of  die 
^uity  of  redemption  h^d  taken  place,  it  woijd  not  have  been 
treated  as  a  mortgage  in  1765;  when  the  first  proceeding 
|ipon  the  Ralls  of  the  manor  appears.    There  is  every  reason 
to  think,  that  fryer  during  the  period  between  his.  admissipp 
fnd  his  death|  not  two  years,  made  no  alteration  in  (he  i(itte« 
The  ox^ly  circumstance  is,  that  he  made  sqme  |n\pro^^inents 
upon  the  estate:  but  tiiat  makes  i^o  diff^r^nce;  for  OKHiey 
laid  out  in  lasting  improvements  wquld  be  tacked  to  the  mort- 
.gage  money  and  paid  with  interest  by  the  heir  of  the  mort- 
gagor coming  to  redeem*    So  soon  ^  in  August ,  1768|  Mary 
Usher  was  let  into  quiet  and  peaceable  possession.    It  is  true, 
^e  was  admitted  as  residi^ary  legatee :  but  that  proves  no- 
thing.   It  gannoi  be  supposed,  tl^at  the  I)rottier  of  Fryer ^  lus 

heir 
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heir  at  Inw,  living  upon  the  mpot^  would  haTe  lef  het'  take         .H99. 
possession,  unless  some  reason  was  suggested^  shewii^,  that       Habdt 
she  had  the  better  title.     She  continued  in  possession  without  v. 

any  cbum  against  her  for  a  period  very  little  -short  of  that^  ^ava^k 
which  would  have  been  a  bar  under  the  JSieUtUe  cf  JAmiiak 
tiaiu.  The  nine  years,  that  have  elapsed  idnce,  caii  have  n0 
eflfect;  especially  against  the  infents*  It  appears  from  the 
will  of  Fryer,  that  his  customary  heir  was  not  the  great 
oligect  of  his  bounty. 

Some  of  the  old  cases  go  very  near  this  point.  In  Taior 
▼.  Greavest  2  Fern.  367,  1  Eg.  Ca.  Ab,  388^  it  was  held,  that 
an  old  mortgage  shaU  go  to  the  executor,  not  the  heir:  the 
equity  of  redemption  not  being  foreclosed  or  released ;  though 
the  HKH'tgagor  says  by  answer,  he  will  not  redeenu  That  waa 
after  two  descents  cast.  In  Lake  v.  Thomas  {atUe^  VoL  III| 
17,)  the  usual  plea  upon  the  length  of  time  was  put  in.  The 
bill  contiuned  a  charge,  that  the  Defendant  had  kept  accounts 
«p6ii  it  as  a  mortgage ;  and  as  that  was  not  denied  by  answer, 
^le  plea  was  over-ruled ;  and  the  Lord  Chancellor  refers  to  a 
case  before  Sir  Thomas  Clarke^  in  which  after  a  great  number 
of  years  redemption  was  decreed  as  to  ^  part'  of  the  estate*  [  ^474  ] 
mi  the  ground,  that  it  had  been  treated  as  a  mortgage  by 
keeping  accounts  and  devising  it  as  a  mortgage:  but  the  . '   ] 

•other  part  in  the  hands  of  another  family  was  held  irre* 
deemable. 

.    The  Defendants,  who  claim  as  incumbrancers  under  Reeves, 

are  affected  with  notice ;  as  they  might  have  had  notice  upon 

the  Court  Rolls.    They  would  have  found  by  looking  into 

.the  title,  that  at  a  certain  period  it  was  a  mortgage  title ;  and 

they  must  have  known,  that  it  was  at  least  very  doubtful, 

Vhether  it  did  not  continue  so.    They  are  therefore  in  a 

'different  situation  from  mortgagees  having  advanced  mone^ 

without   notice,    and    having    the   legal  interest  ;    and  the 

Plaintiff  is  entitled  to  a  surrender  of  the  legal  estate,  if  it 

is  in  them. 

A  question  may  be  made  upon  the  will  of  Robert  Fryer; 

'Whether  this  interest  in  this  copyhold  estate  did  not  pass  to 

Mary  Usher  under  the  will ;   and  consequently,  whether  she 

ought  not  to  have  been  admitted  as  devisee,  not  as  residuary 

legatee*    It  is  clear,  that  where  ^  copyhold  ^tate  is  surTen- 

dered 
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iitki.        fUr^  to  the,  use  of  the  will,  a  devise  of  all  m^  esiaUs  **  will 
^^^"^^^         {Mos  the  eof^hold  estate,  tf  there  is  no  freehold  estate;  and 
i^,  ei?en  where  there  are  fireehold  estates,  according  to  Tendril 

AMvbs^  jf.Skniih,  ftAtk.  85,  and  many  other  authorities.  TitteyY. 
{Simpson  dted  by  Lord  Kenyan  in  Fletcher  v.  SmUon^  9  Term 
iRep.  B.  IL  659,  is  a  strtmg  audiority,  that  the  word  <'  eaiuts  ** 
after  the  word  "  chatteh^  must  have  applied  to  somethbig  be* 
yond  personal  estate.  In  Hcgan  t.  Jackson^  Cawp.  299,  the 
Word  *'  effects^  was  after  great  consideration  held  sufficient  to 
pass  a  fee.  In  Tanner  v.  Morse^  For.  284,  words  very  like  those 
fa  this  case  were  held  to  pass  a  fep.  What  ground  is  theite  fef 
supposing,  this  man  meant  to  die  intestate  as  to  this  copy- 
hold estate  ?  Having  specifically  bequeathed  a  great  part  of 
Ids  personal  estate,  and  given  his  heir  at  law  a  provision  out 
ot  his  leasehold  estate,  he  has  by  this  sweeping  dause  given 
tvery  thing  not  before  disposed  of* 

,    Bfr.  Graham  (Amicus  Curim )  mentioned  a  case  of  Camp^ 
iett  V*  Beckfordg  at  the  Cockpit;  where  redemption  was  de- 
creed upon  an  old  mortgage  merely  on  the  circumstance,  that 
i  '  t      Mcoutits  had  been  kept. 

[  475  ]  Mr.  Richards  and  Mr.  Sutton,  for  the  Defendants  Wil- 

Uam  and  Mary  Reeves,    and  Mr.  Campbell,  for  the 
Annuitants  claiming  under  them. 

l^rst,  this  was  not  personal  estate  in  the  hands  of  Robert 
Fryer  : 

Secondly,  being  real  estate  it  did  not  pass  by  his  will ; 
and  the  Court  cannot  take  into  consideration^  -whether  it 
,did|  or  not. 

v  Upon  the  first  point,  the  dicta,  that  have  been  referred 
*t0i  do  not  apply  to  this  case.  The  question  is,  whethei*,  where 
*  persons,  who  originally  claimed  under  a  mortgagee,  have  been 
/treating  the  subject  for  a  length*  of  time  as  real  property, 
it  shall  be  considered  as  real  or  personal  property  between 
;  volunteers  claiming  equally  under  them. 
'.  It  does  not  appear  in  this  cause,  but  there  is  evidence  upcAi 
rlhe  records  of  the  Court  ( 38 ),  that  possession  was  takcti  net 

very 

(S8)  At  the  bev-ing  the  De-    the  Plaiixtiff  and  bis  late  wift, 

;fl^d|in(s  produced  an  answer  of    by  which  the  latter  stated,  that 

she 
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^feirj  long  aftdr  the  mortgage*  The  langimge  ."of  Ae  iiistti^^ 
ment  between  Ertington  and  Fryer  i»  very  materia^  Itift 
evident,  Errington  did  not  consider  this  as  mortgage  property^ 
and  Firyer  was  in  possession,  ccmsidered  himself  so^  and  laid 
out  money,  as  absolute  o¥nier  of  real  property^  The  expoe^ 
sion,  that  was  relied  on,  as  to  the  costs  of  obtaining  possession 
might  have  been  used  with  reference  to  a  tenant.  Erringtmi 
being  in  possession  deals  with  the  property  as  his  own;  and 
conveys  it  as  such ;  by  the  words  in  the  surrender^  *^  tubfeci 
^^  nevertheless  to  such  equity  of  redemption^  if  any,**  &c. 
meankig  only  not  to  warrant  the  title  {  ij^luch  was  originally 
n  mortgage  title :  but  they  are  not  to  be  construed  into*  tat 
adnusaion,  that  it  was  merely  a  mortgage  title;  The  language 
Df  the  surrenders  is  merely  the  language  of  the  steward  of  the 
manor*  ^  Both  parties  claiming  under  Fryer ,  his  acts  are  nol 
to  be  put  out  of  consideration*.  By  his  acts  he  could  bind  all 
clalining  imder  him  as  volunteers*  Can  it  be  supposed,  he 
Would  have  laid  out  a  considerable  sum  of  money,  compared 
with  the  value  of  the  estate,  in  the  hope  of  having  it  restored 
to  him  by  a  mortgagee,  who  had  attempted  a  redemption,  and 
failed;  the  value  of  the  estate  being  less  than  the  money  dlle? 
Will  any  Court  suffer  a  mortgagee  to  build  houses  upon  the 
mortgaged  estate,  which  may  not  be  necessary?  He  treated 
it  as  his  own  absolute  property.  His  surrendering  to  the 
use  of  his  will  was  a  strong  act  of  ownership*  It  is  not 
Usual  for  a  mortgagee  to  surrender  the  legal  estate  to  the 
use  of  his  will  in  order  to  dispose  of  it.    He  may  do  sc^: 

bftt 

Tile  bin,  to  which  tbis  answer 
was  pat  io»  was  filed  by  tbe 
Defendants  In  tbis  cause.  Reeves 
and  bis  wife,  before' they  brought 
the  ejectment,  to  compel  tbe  lord 
of  tbe  manor  to  admit  tbsm,4ind 
calling  npon  Hardy  and.bis  wifb, 
who  bad  been  in '  possession, 
having  been  admitted  under  tHe 
will  of  Fryer ^  io  acconnt  flSr 
the  rents  and  profits  thcy'h^d 
recei\'edi       . 


iffM 


she  is  informed  and    believes, 
the  mortgagee  Leche  id  the  year 
1740  entered  into  possession  of 
this  copyhold  estate ;  tbe  mort- 
gagor having  neglected   to  pay 
^^terest;  and  tbe  mortgage  being 
«  very  scanty  security ;  that  the 
^noFtgagee,    and    tbe    assignees 
^"^nder  a  variety  of  assignments, 
^^ntinued  in  possession  from  the 
3rear  1740  till  176G;   and  that 
'  BeHfy  Leche  was   admitted    in 
1765. 


BAKvasi 
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VIW0        but  iii  g€fte>al  he  suffers  if  to  descend  to  his  hein    The 
HARDr       ^^^  ^  permitting  jifary  Usher. to  take  possession  actcfd  iilider 

9«  a  mistake  of  the  law* 

BaavKSt  .  The  question  upon  the  wiH  was  tried  in  the  ejectments 
CTan  it  be  supposed,  that  Lord  Kenyan^  haying  the  will  be« 
finre  him,  could  have  passed  over  the  only  question  he  was  to 
try?  The  submission  for  nine  years  to  that  decision  has (39) 
iL  much  8tr6|iger  effect  than .  their  unifiterriipted  possession 
fbr  nineteen  years. 

.  To  call,  a  Court  of  Equity  into  action  activity  atid  reason^ 
able  diligence  must  beused(40)i  It  is  not  competent  to  the 
Plaintiff*  now  to  daini  this  as  personal  property  in  right  of  his 
wife,  who  postessed  it  so  long  as  real  property.  If  a  bill  for 
redemption  had  been  filed  against  these  Pledntiffs,  they  would 
I  '  J       have  defended  themselves  on  the  ground  of  long  possession* 

In  Bedifard  v.  Chse^  e6th  Jtdy,  1784,  at  thcf  Cockpit,  a  de- 
'murrer  to  a  bill  for  redemption  oii  the  ground  of  the  length 
of  time  had  been  over-ruled  in  Jamaica.  Upon  an  appeal 
from  that  decision  Lord  KenyoUf  then  Master  iff  the  RoUs^ 
went  through  all  the  cases^  and  observed,  that  Lord  Talbai 
.and  Lord  iCtftg  had  both  decided,  that  a  demurrer  to  a  biU 
'ftr  redemption  .is  good ;  and  Lord  Kenyan  said,  there  is  more 
good  sense  iii  that  than  In  the  dictum  of  Lord  Hardwicte, 
-which  was  but  a  did^Uf  that  it  is  not  good,  and  the  defence 
ought  to  be  by  plea  (41). 
[  477  ]  The  wOl  only  treats  of  personal  and  leasehold  property ; 

and  it  is  impossible,  that  by  the  word  ''  effects**  the  testator 
:eolild  mean  any  thing  but  personal  property.    It  is  said,  he 
had  np  real  estate :  but  that  does  not  appear.     If  the  will  had 
been  attested  by  three  witnesses,  any  freehold  property  ac- 
,  cording  to  the  Plaintiff**s  argument  would  have  passed.     The 
legacies  are  clearly  given  out  of  the  personal  estate.    In  dis- 
posing 
(38)  In  the  argument  for  the        (40)  Lord  Delaraine  v.  Browup 
Plaintiff  it  was  SDggested,  that    Smith  v.  Clay,  SBro.  C.  C.  633. 
the  verdict  had  been  obtained,    Amb,  645.    Hercy  v.  IHnwoody, 
.  not  upon  the  constmctioo  of  the    ante.  Vol,  II,  87,  and  the  note, 
.  will,  but  upon  a  point  raised  by     15. 

:  the  Defendant  in  the  ejectmcDt  (41 )  Gregor  v.  MoUswnrtk^ 
as  to  the  legitimacy  of  the  2Fef.  109.  2  Sch.  ^  Lef.  688, 
heir.  Post,  Vol.  XIX,  184. 
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poeing'of  tbe  residue  he  says  *''  exchisiye-  of  the  legttdes.** 
There  is  no  instance^  where  even  debts^  much  less  legacies^ 
.have  been  charged  upon  real  estate  by  a  will  of  this  sort. 
In  TiUey  v.  Simpson  the  will  begins  with  the  remarkaUe  ex- 
pression, which  has  had  great  weight  in  the  construction  of 
suchwills,  perhaps  more  than  it  deserves;  a  declared  inten- 
tion of  the  testator  to  dispose  of  all  his  worldly  estate.  After 
that  very  slight  words  will  be  sufficient  to  carry  all  the  pro- 
perty. This  will  has  no  such  declaration.  In  Hogan  v* 
Jackson  the  words  of  the  will  were  very  large.  The  most 
common  principle  of  the  Court  is,-  that  an  heir  at  fatw  is  to 
be  favored. 


17M. 


Hardy 

Rbevss. 


Mr.  Piggott,  in  ^ply. 
.  I  agree  to  the  principle,  that  the  Court  favors  an  heir  at 
law.  I  also  agree,  that  the  possession  of  a  mortgagee  for 
twenty  years  is  a  sufficient  answer  to  a  biU  for  redemption; 
and  that  to  a  bill  simply  stating  that  case  a  demurrer  lies, 
upon  the  authority  o{  Beckford  v.  Close,  before  Lord  Camden 
and  Lord  Kenyon.  But  there  are  facts  in  thi»  case  demon- 
strating beyond  a  doubt,  that,  whatever  right  the  mortgagee 
had,  he  did  not  avail  himself  of  that  right.  The  claim  of  the 
Plaintiff  is  an  equitable  claim  to  have  a  trust  declared  upon 
the  legal  title ;  which  prevailed,  and  could  not  fail  of  prevail- 
ing, at  law.  The  ejectment  was  not  brought,  imtil  those, 
who  were  Ukely  to  know,  whether  there  was  a  right  of  re- 
demption, or  not,  were  dead.  John  Fryer  during  his  life 
acknowledged  the  title  of  the  residuary  legatee.  Can  they 
talk  of  laches f  who  permitted  this  for  near  twenty  years,  per- 
haps only  one  day  being  wanted  to  the  completion  of  the 
title  under  the  Statute  of  Limitations^  to  be  considered  as 
personal  property? 

.  As  to  the  answer  oi  Mary  Hardy  now  produced,  what  she 
states  is  only,  as  she  has  heard  and  believes.  She  was  not 
bom  until  long  after  the  year  1740;  and  what  she  states  is 
wholly  a  mistake.  Henry  Leche,.  the  mortgagee,  never  was 
admitted ;  though  there  was  a  surrender  by  the  mortgagors. 
Evans\  admission,  *  which  was  upon  the  surrender  of  the 
personal  representative  of  Henry  Leche,  the  mortgagee,  was, 
subject  to  redemption ;  and  the  words  ''  if  any,"  throwing  a 
-   Vol.  IV.  KK  doubt 
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doubt  upon  the  right,  never  occurred  until  the  admission  of 
Fryer.  Errington  took  possession  of  it  as  personal  estate  by 
the  assignment  of  the  personal  representative  of  the  mort- 
gagee ;  and  he  dealt  with  it  as  such.  That  assignment  re- 
cites the  mortgage,  and  that  1100/.  was  due;  and  contains 
covenants,  that  such  sum  is  due,  and  that  the  premises  are 
hot  liable  to  be  redeemed  until'  payment  of  that  sum.  No 
doubt,  it  was  assets  for  simple-contract  debts :  nor  can  it  be 
denied,  that  it  was  redeemable  at  the  date  of  that  assignr 
ment.  The  twenty  years  must,  have  begun  from  that  time. 
He  had  purchased  only  a  debt,  and  taken  the  estate  as  a 
security. 

The  assignment  to  Fryer  is  in  effect  the  assignment  of  a 
debt.  The  bond  and  securities  for  the  debt  are  assigned ; 
and  all  the  circumstances  are  recited.  If  the  heir  of  the  mort- 
gagors had  filed  a  bill  then,  cait  there  be  a  doubt,  that  they 
might  have  redeemed?  If  this  had  been  wanted  finr  simple- 
contract  debts  of  Fryer ^  would  it  not  have  been  assets;  ac^ 
cording  to  the  constant  rule,  that  until  foreclosure  a  mortgage 
h  assets?  Then  it  must  have  been  personal  estate  at  the 
death  of  Fryer  for  every  purpose.  The  Defendants  then  are 
obliged  to  contend,  that,  because  he  rebuilt  three  ruinous 
houses,  and  therefore  totally  unprofitable,  being  a  copyhold 
estate,  and  though  by  neglecting  to  rebuild  them  he  would 
have  incurred  a  forfeiture,  it  is  to  be  taken  for  granted,  diat 
a  mortgagee  coming  in  in  that  character,  and  only  a  year 
and  a  half  in  possession,  treated  it  as  his  absolute  property. 
The  Court  cannot  act  upon  such  equivocal  circumstances*  It 
may  be  concluded,  that  he  might  think  it  probable,  that  they 
woidd  not  redeem ;  and  it  might  become  an  absolute  estate  in 
him.-  There  is  na  ground  for  doubt :  in  which  case  only  the 
principle  in  favor  of  the  heir  at  law  prevuls. 

The  ease  of  SmaH  v.  Hunt  {A&\  at  the  Rolls  befose  Lord 
Kenycm,  is  a  remarkable  case,  and  very  like  this.    Redemp- 
tion 

(42)  Smart  v.  Hunt,  at  the  gagor  paid  interest  for  two  years, 
Rolls,  February  the  14lh,  1788.    and  died  in  March  1744 ;  leav- 

Stephen  Smart  execated  a  ing  two  sons  Robert  ntkdJokn. 
Mortgage,  dated  the  lOih  of  Robert  Smart  entered,  and  paid 
June,  1741,  to  John  Rogers  for  «o  interest.  In  1747,  the  inter 
a  term  of  500  years.  The  mori-    rest  being  in  arrear,  be  ?o|qa- 


CASES  IN  CHANCERY.  499 

tion  waa  decreed,  though  the  mortgagors  had  been  out  of  17M. 
(MBsession  forty-one  yearsi  because  an  assignmeiit  had  been  ti^'*' 
executed  of   it  as^  a  *  mortgage  mterest  only  thirteen  years  .  ^^ 

before  the  decree*  •  .  Rbbvbs. 

The  Defendant  iFbor  cantiot  stand  in  a  better  situation  than 
his  'mortgagor.  Enough  appeared  upon  the  Court  Rolls  to 
|>nt  him  on  his  guard ;  and  it  was  incumbent  on  him  to  make 
inquiry. 

Master  of  the  Rolls. 

I  have  no  doubt,  a  demurrer  on  the  ground  of  length  of  Demurrer  on 
time  to  a  bill  for  redemption  would  be  good,  if  the  bill  was  the  ground  of 
so  framed  as  to  state  such  a  case  (43).  length  of  time 

This  case  is  attended  with    some    extraordinary  circum*    °  *      .    ®' 
stances;  and  I  am  sorry,  the  acts  of  the  parties  haye  embar-  g.  q.  JL       % 
rassed  it,  and  occasioned  all  this  expence.     But  it  is  hardly  good, 
possible  upon  the  proofs  to  hold,  that  Robert  Fryer  did  not 
take  a  redeemable  interest,  when  he  was  admitted*    If  that 
is  so,  the  question  is,  whether  any  thing  has  been  since  done 
by  him  either  as  mortgagee  or  under  the  ideal  title,  as  owner 
of  the  premises,  in  consequence  of  which  he  died  seised  of  an 
irredeemable  estate. 

There  is  no  conclusive  evidence,  at  what  time  the  possession 
of  these  mortgaged  premises  was  recovered  by  the  mortgagee:. 

nor 
tsrily  let  the  mortgagee  into  nned  in  quiet  possession  unlit 
possession,  attorned  as  tenant,  the  10th  of  JafiiMiry,  1775;  when 
and  paid  rent  for  such  part  of  they  assigned  to  John  Hunt.  The 
the  premises  as  he  occupied.  assigDee  entered ;  and  continned 
In  1752 /2o6er/Smar^  died.  His  in  possession  until  1781;  when 
brother  and  heir  at  law  John  he  died.  He  devised  the  pre^ 
Smart  died  in  1767.  mises,    considering   himself   as 

The  mortgagee  Rogers  conti-    having  the  absolute  interest  in 
nued  in  quiet  possession  from    them,  to  the  Defendants;   who 
the  year  1747  until  his  death  in    entered;  and  continued  in  pos« 
1754.    His  son,  sole  executor,    session,  till  the  bill  for  redemp* 
and' residuary  legatee,  John  Ro-    tion  was  filed  by  the  eldest  son 
ffcrs  entered  ;  and  continued  in    and  heir  St  law  of  JoKfi  Smarts 
quiet  possession  until  his  death.        Redemption  was  decreed. 
His   two    sons   and    executors        (43)  Hodle  v.  Heaky,  1  Ket.  4r 
John  Methuen  Rogtrr  and  Tho-    Bed.  636;  and  the  referenoes.     ' 
Rogers  entered ;  and  conti- 
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Mortgagee  of 
a  copjfhold 
may  pall  down 
rainous 
houses,  and 
baild  better, 
to  prevent  a 
forfeiture. 


nor  does  any  thing  appear  respecting  it  until  the.asngnmeht 
to  Erringtom^  in  June  1765.  The  question  is,  what  Erringion 
took  under  that  assignment  of  the  bond,  with  that  covenant, 
that  1 100/.  was  due,  and  that  the  premises  were  not  redeem- 
able for  a  less  sum,  and  the  surrender  to  Evans,  who  was 
admitted,  subject  to  redemption,  as  trustee  iot  ErringUmi 
These  two  circumstances  taken  together,  the  purchase  of  the 
bond,  with  that  *  covenant,  and  that  Evans  was  a  trustee 
subject  to  redemption,  are  decisive  evidence  against  ErringUm 
and  aU  purchasing  under  him,  that  he  had  nothing  more  than 
a  redeemable  interest,  and  could  convey  nothing  else^  nnless 
he  had  in  the  intermediate  time  between  that  period  and  the 
sale  to  Fryer  acquired  the  *  absolute  interest.  But  nothing 
passed  between  the  admission  of  Evans  in  1765  and  that  of 
Fryer  in  1766,  that  can  be  supposed  to  take  away  the  right 
of  redemption  acquired  by  the  acts  done  in  1765. 

Then  what  did  Fryer  do?  He  was  admitted  in  a  very 
guarded  manner.  It  was  not  admitted,  that  he  did  take  a 
redeemable  interest :  but  it  b  expressed  thus  :  "  Subfecf  ne- 
''  vertheless  to  such  equity  of  redemption^  if  any^  ftc.**  That 
certainly  will  not  prejudice  him.  The  question  b,  what  he 
took :  whether  a  redeemable  interest,  or  not.  The  acts  done 
by  him,  and  the  extraordinary  transactions,  that  have  occurred 
since,  shew,  that  he  and  his  heirs  considered  it  as  irredeem- 
able. Evidence  was  produced  to  shew,  what  he  did  upon 
the  premises ;  and  it  was  very  forcibly  argued  for  the  De- 
fendants, that  if  he  converted  the  property  into  a  diflerent 
species  of  property,  which  he  had  no  right  to  do,  ^taX  is  a 
strong  act  to  shew  his  conception.  The  evidence  is,  that  the 
houses  were  in  a  ruinous  state ;  and  he  pulled  them  down, 
and  erected  others.  I  have  no  diflSculty  in  saying,  a  mort- 
gagee of  a  copyhold  may  pull  down  ruinous  houses,  and  may 
build  much  better  houses.  The  lord  has  a  right  to  say,  that 
the  tenant  should  not  let  the  houses  fall :  and  might  seise,  if 
he  did.  The  answer  of  these  Plaintiffs  now  produced  is 
hardly  sufficient  evidence ;  certainly  not  to  bar  the  right  of 
redemptiim,  if  any  remained.  The  statement  in  that  answer, 
i\i2it  Henry  Leche  was  admitted  in  1765,  is  a  mistake. 

The  subsequent  transactions  are  very  extraordinary.  Fryer 
died  seised,  as  it  b  said,  of  what  he  consid^ed  an  irredeem- 
able 
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able  interest.     First,  the  residuary  legatee  in  bis  will  eomes,         1799. 
and  is  admitted :   the  heir  not  appearing.     In  what  right  it 


was  meant  to  admit  her  I  cannot  conceive.     The  surrender 
to  the  use  of  the  will  is  no  proof,  whether  it  is  redeemable  or       RsEVfis: 
irredeemable.     It  must  never  be  held,  that  a  mortgagee  of  a    Sorreoder  bj 
copyhold  estate  by  surrendering  it  to  the  use  of  his  will  under-  'Mortgagee  of 
stands  it  to  be  irredeemable.     Every  wise  mortgagee  will  do  ^^PJ^**®*"  *® 
that,  in  order  that  the  *  equitable  and  legal  interests  may  [*481]         ^ 
accompany  each  other.     I  presume,  at  the  trial  it  was  looked  jjjg  ^m  |    ^ 
upon  as  a  mere  ejectment  brought  by  the  heir ;  the  mortgaged  pr^of,  that  he 
premises  not  being  devised  by  any  valid  instrument.     In  the  coDsidered  it 
year  1785  the  third  heir  according  to  the  custom  o£  Robert  irredeemable. 
Fryer  seems  to  suppose,  that  it  was  an  irredeemable  interest 
in  him;  and  brings  a  bill  upon  that  ground  against  these 
PlaintifTs ;   the  Plaintiff  Mary  Hardy  haying  been  admitted 
under  the  surrender  in  1768.    That  bill  allegesi  that  Robert 
Fryer  died  seised  of  this  as  real  estate.     To  that  bill  the  an^ 
swer,  that  has  been  produced,  was  put  in ;  and  Mary  Hardy, 
a  married  woman,  says,  she  is  informed  and  believes,  that  in 
the  year  1740  the  mortgagee  had  taken  possession.    That  is 
certainly  a  mistake.    But  I  lay  that  out  -of  the  case ;  for  in 
1765  Errington  admitted,  he  had  only  a  redeemable  interest* 
Therefore  there  must  be  some  transaction  from  that  time. 
Errington'a  admission  is  in  favpur  of  the  mortgagors,  and 
against  every  person  claiming  under  the  mortgagee.     I  rather 
believe,  Robert  Fryer  dealt  with  this  as  irredeemable ;  and 
thought  something  mijght  have  happened^  that  gave  h|m  that 
right:  but  I  cannot  hold,  that  he  took  any  other  th^  i^  re- 
deemable interest. 

That  bill  was  not  proceeded  in ;  and  ji^st  before  the  statute 
of  Limitations  would  have  barred  them  these  Defendants 
prevailed  in  an  ejectment  brought  in  right  of  the  Defendant 
Mary  Reeves  as  heir.  I  will  not  hear  a  word  against  the 
effect  of  the  will.  This  is  not  the  place  for  that  discussion. 
If  that  point  is  relied  on,  let  them  bring  another  ejectment, 
lyhat  pretence  is  there  for  filing  the  bill  upon  ft  legal  title  ? 
3y  filing  the  bill  the  Plaintiffs  confess,  they  were  well  turned 
«ut  of  possession ;  and  pray,  that  possession  may  be  deUvered 
to  them  of  this  estate,  as  having  been  a  chattel  interest  in 
the  testator.    I  shall  therefore  now  suppose,  this  did  not  pass 

by 
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by  the  will.  Then  after  nine  years  this  bill  is  filed;  the 
Plaintiffs  finding  they  were  wrong  in  sufTering  the  heir  to 
recover.  What  excuse  has  the  Plaintiff  for  acquiescing  under 
this  ejectment  ?  Every  thing  he  knows  now  was  known  to  him, 
and  was  much  more  fresh  at  that  time ;  and  they  might  have 
made  a  better  defence  then  than  they  can  now.  The  PlaintiflP 
lies  by  for  nine  years,  and  then  files  the  bill;  not  only  de* 
nanding  a  decree,  that  this  was  a  redeemable  interest,  but 
an  account  of  the  rents  and  profits,  and  to  set  aside  every 
transaction,  that  has  taken  *  place  since.  I  shall  pause  much, 
before  I  do  that.  I  will  have  a  minute  inquiry  as  to  any 
money  laid  out  by  the  Defendants  or  any  persons  claiming 
under  them ;  and  I  am  very  much  disposed  to  be  liberal  iQ 
them  in  any  allowance,  and  even  as  to  the  costs  of  the  suit ; 
all  which  has  been  occasioned  by  the  Plaintiffs:  but  I  am 
bound  to  declare,  that  Robert  Fryer  took  a  redeemable^ 
interest. 


By  the  decree  it  was  declared,  that  Robert  Fryer  in  the 
year  1766  and  at  the  time  of  his  death  was  entitled  only  to 
a  redeemable  interest  in  the  copyhold  premises  in  the  plead- 
ings mentioned ;  and  that  the  beneficial  interest  therein  passed 
to  his  executors ;  and  was  vested  in  the  Defendants  Wright 
and  Broumeni,  executors  of  Fawcett,  surviving  executor  of 
Jtobert  Fryer,  upon  the  trusts  of  his  will;  and  the  Defendants 
Wright  and  Broument  admitting,  that  all  the  debts  were 
paid,  it  was  declared,  that  such  beneficial  interest  belonged 
to  the  Plaintiff. 

The  Master  was  directed  to  inqubre,  what  fines  and  fees 
had  been  paid  by  the  Defendants  Reeves  and  his  wife  upon 
admission  to  the  said  copyhold  premises ;  who  had  been  in 
possession  since  the  year  1788;  what  costs  had  been  incurred 
in  bringing  the  ejectment  against  the  Plaintiffs  in  this  cause ; 
and  it  was  directed,  that  an  account  should  be  taken  of  all 
feums  of  money  paid  by  the  Defendants  on  account  of  the 
copyhold  premises,  of  the  rents  and  profits  received  by  them, 
and  of  money  laid  out  by  them,  or  by  persons  claiming  under 
them,  in  substantial  repau^  or  in  erecting  new  buildings ;  and 
that  t|ie  Master  should  inquire,  wh^tber  the  Plaintiffs  or  De- 

fend^nts 
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fenilaiits  had  made  any  mortgages  upon  the  premises,  and 
whether  th^e  are  any  other  incumbrances  affecting  the  swie; 
and  what  is  due  thereon ;  and  that  the  Master  should  state 
theit  priorities;  and  directions  were  given  for  the  appointment 
of  a  receiver,  and  that  costs  and  farther  directions  should  be 
reserved,  with  liberty  to  apply. 

Before  the  decree  was  drawn  up  the  Phdntiff  presented  a 
petition  to  vary  the  minutes  by  adding  an  inquiry,  what  sums 
of  money  the  Defendant  Fox  advanced  upon  the  security  of 
<fae  mortgage  in  the  pleadings  mentioned ;  and  whether  on  or 
before  the  Sd  oi  April  1789,  the  date  of  such  mortgage,  and 
when  £rst,  the  *  said  Defendant  had  any  and  what  notice  of 
the  title  or  claim  of  the  Plaintiff  Mary  Hardy. 

This  inquiry  was  much  pressed  by  the  Counsel  for  lihe 
Plaintiff:  but  the  Master  of  tite  Rolls  refusing  to  make  any 
variation  in  the  minutes,  the  decree  was  drawn  up  accord- 
ingly (44). 

(44)    The    cause    was    after-  times,  respectively;   bat  as  te 

wards  re-heard  upoa  this  point ;  the  point  of  notice  it  was  re« 

and  the  inqairy  was  |;ranted  as  fused  :  Post,  Vol.  V,  426.    See 

to    what    sanis    the   Defendant  also  Hau$ard  v*  Hardy,  XVIII, 

Fogs  had  advanced,  and  at  what  455. 
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TOLSON  r.  COLLINS* 

1709. 
(Master  of  tfie  Rolls  for  the  Lord  Chancelix)r.)  March  7**, 

13/ A. 
JUfARY  POWELL  by  her  will,  dated  the  16th  of  August,    An  to  a  pre- 

1783,  gave  and  bequeathed  unto  John  Collins,  his  exe-  sumed  satis- 
cutors  and  administrators,  the  fiiU  sum  of  800/.  sterUng,  a  pa^t  faction  of  a 
of  her  money  in  the  public  funds,  upon  trust,  that  he  and  they  ^^^^  ^^  *  '®" 
should  continue  the  same  there  or  elsewhere  at  interest  for  ^    ^. 
Ihe  equal  benefit  of  Jane  Collins,  John  Collins,  Ann  Collins,  1,^^^^^^  the 
luid  Bonner  Collins,  children  of  the  said  John  Collins,  until  ^ases  of  parent 

they  and  child  and 
of  strangers;  therefore  circumstances  of  diflerence,  as  that  the  legacy 
given  by  the  parent  is  contingent,  are  laid  hold  of  to  prevent  the  applica- 
tion of  the  rule  of  satisfaction. 
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they  should  attain  their  respectiye  age  or  ages  of  twenty-one 
years,  or  day  or  days  of  marriage,  which  should  first  happen ; 
and  then  to  pay  and  equally  divide  the  same  between  them 
share  and  share  alike ;  to  wit,  200L  a-piece  .to  each  of  them 
at  the  respective  times  aforesaid,  together  with  the  dividends 
or  interest,  profits,  and  produce,  of  each  one's  legacy  in  the 
mean  time  accruing;  and  Jn  case  any  or  either  of  themj  the 
said  Jane,  John,  Anp,  and  Bonner,  should  happen  to.  die  be- 
fore his,  her,  or  their,  respective  age  or  ages  of  twenty-one 
years,  the  testatrix  gave  the  share  or  shares  of  him,  her,  or 
them,  so  dying  over  to  the  survivors  or  survivor  of  them,  to 
be  equally  divided  between  them,  if  more  than  one,  share  and 
share  alike ;  and  if  there  should  be  but  one,  wholly  to  such 
survivor,  to  be  paid  at  the  respective  times  or  time  aforesaid ; 
and  she  appointed  John  Collins  the  elder  and  Samuel  Alford 
executors. 

The  testatrix  died  in  July  1787. 

John  Collins,  the  elder,  received  the  sum  of  800/.  under  the 
trust  in  the  will.  He  died  upon  the  5th  ot  May  1793;  leaving 
aH  the  children  mentioned  in  the  will  of  Mrs.  Powell,  and 
another  son,  Henry  Collins,  surviving. 

By  his  will,  dated  the  23d  of  January,  1790,  reciting  hia 
marriage  settlement,  under  which  he  had  a  power  to  appoint 
the  estates  settled  upon  the  marriage  after  the  deaths  of  him- 
self and  his  wife  among  his  children,  or  to  any  one  child,  and 
subject  to  such  charges  as  he  should  think  fit,  he  appointed 
under  that  power  a  part  of  the  estates  after  the  deaths  of 
himself  and  wife  to  his  youngest  son  Bonner  Collins,  his  heirs 
and  assigns  for  ever.  Then  all  the  rest  of  the  estates,  subject 
and  chargeable  with  the  several  le^gacies  and  sums  of  money 
for  his  sons  and  daughters  after  mentioned,  he  gave  to  his 
eldest  son  and  the  heirs  male  of  hb  body ;  and,  for  want  of 
such  issue,  to  his  second,  third,  and  every  other  son,  succes- 
sively in  the  same  manner;  and,  for  want  of  such  issue,  to  his 
daughters,  equ^y,  as  tenants  in  common,  and  their  respective 
heirs  and  assigns ;  and  he  charged  all  the  said  estates,  except 
the  part  appointed  to  Bonner  Collins,  with  several  sums  given 
to  each  of  his  sons  and  daughters ;  viz.  to  Jane  Collins  and 
some  others  25001. ,  and  to  the  rest  2000/. ;  directing,  that  if 
either  of  his  sons  or  daughters  should  die  under  the  age 
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of  twenty-6nei  the  sum  of  money  charged  for  such  son  or 
dttufghter  so  dying  should  sink  into  the  estate.  The  testator 
then  imposed  a  condition  upon  his  eldest  son  to  confirm  a 
contract,  into  which  he  had  entered  for  the  sale  of  part  of  the 
estate ;  and  gave  to  his  son  Henry  some  Unds,  to  which  he 
directs  his  eldest  son  to  make  a  complete  title.  He  then 
gave  all  other  his  real  estates,  subject  to  certain  trusts,  to 
the  use  of  his  sons  successively  in  tail ;  with  remainder  to  his 
daughters. 

The  testator  also  gave  and  bequeathed  to  his  daughter  Jane 
CoUins  the  sum  of  500/,,  to  be  paid  to  her  at  her  arrival  to 
the  age  of  twenty-one  years,  if  she  should  arrive  to  that  age^ 
but  not  otherwise,  together  with  the  interest  in  the  mean  time 
for  her  maintenance  and  education  at  the  rate  of  4^.  per  ceni. 
per  annunif  to  be  paid  as  therein  mentioned* 

The  testator  gave  similar  legacies  to  his  other  children; 
and  he  gave  all  the  residue  of  his  personal  estate  upon  trust 
to  be  called  in  and  turned  into  money,  and  applied  in  payment* 
of  his  debts  and  legacies ;  and  he  directed  the  deficiency  of 
his  personal  estate  to  be  paid  out  of  his  real  estate.  The 
testator  appointed  his  wife  Jane  ColUns  and  several  other 
persons  executors  of  his  inUL 

The  bill  was  filed  by  Jane  Collins,  the  daughter,  who  had 
attained  the  age  of  twenty-one,  and  her  husband,  claiming  the 
legacy  of  200L  under  the  will  of  Mary  Poweli. 

The  question  was,  whether  the  Plaintiffs  must  not  elect  to 
take  the  legacy  of  200/.  under  the  will  of  Mary  PoweU^  or 
the  provision  under  the  will  oiJohn  CoUins  t 
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Mr.  Mansfieldi  for  the  Plaintiffs 

Contended,  that  they  were  clearly  entitled  both  to  the  legacy 

of  500/.  under  the  will  of  the  testator  John  ColUns  and  to  the 

«um  of  200/.  under  the  will  of  Mrs.  Powell;  which  was  a  debt 

^ue  by  Collins;  who  by  his  will  expressly  directed  his  debts 

be  paid;  and  shewed  no  intention,  that  the  legacy  otSOOL 

hould  be  a  satisfaction:  the  other  provisions  bdng  out  of 

he  case,  as  depending  upon  the  settlement. 


SoUcilor  General  and  Mr.  Cooke,  for  the  Defendants. 
The  cases  have  decided  this ;  that  where  the  testator  has 

.    mixed 
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inixtd  trust  funds  with  the  mass  of  his  own  property,  and  has 
then  made  a  disposition  in  favour  of  his  children,  and  they 
ean  make  a  claim  upon  his  property  in  respect  of  those  trust 
funds,  the  disposition  made  in  favour  of  his  children  is  primd 
facie  to  be  considered  as  in  satisfaction  of  those  depumds. 
A  ])resumption  arises;  and  it  is  necessary,  for  those  claiming 
Against  the  disposition  he  makes,  to  rebut  that  presumption* 
It  is  extremely  important  not  to  disturb  that  range  of  cases. 

The  testator  John  Collins  having  mixed  the  trust  fund  with 
his  per-sonal  estate  makes  a  provision  for  his  children;  and 
considers  the  situation  of  them  all  in  that  disposition;  in- 
cluding his  son  Henry  \  who  takes  nothing  under  the  will  of 
Mrs.  Powell.  It  is  a  disposition  of  the  whole  property,  of 
which  he  was  possessed.  He  intended  by  that  disposition  to 
make  that  provision  for  his  children,  which  he  thought  the 
proper  provision  for  them,  according  to  the  discretion,  that 
a  parent  has  a  right  to  exeicise  with  regard  to  his  children. 
The  directioiv  that  upon  the  death  of  a  son  or  daughter 
under  the  age  of  twenty-one  the  simi  charged  for  such  son  or 
daughter  should  sink  into  the  real  estate,  shews,  he  intended 
to  make  a  provision  •for  his  younger  children,  and  not  to 
charge  the  eldest  son  beyond  what  he  thought  necessary  for 
that  provision. 

AU  these  cases  with  regard  to  children  are  very  much 
founded  upon  this  supposition;  that,  when  a  father  is  i»ra- 
▼iding  for  his  children,  he  is  considering  the  obligation  he 
is  under  to  provide  for  them,  and  making  that  disposition 
he  thinks  fit  to  make  among  them  upon  a  view  of  all  the 
circumstances. 

The  question  is,  whether  the  intention  was,  that  these  chil- 
dren, ( for  it  will  extend  to  the  others, )  should  remain  creditors 
upon  his  estate  for  this  sum  of  money,  or  that  the  provision 
he  makes  for  them  by  his  will  should  be  in  satisfaction  of  that 
demand.  There  are  many  cases,  where  a  parent  mixing  and 
blending  with  his  own  personal  estate  that,  which  belonged  to 
his  children,  and  afterwards  making  a  disposition  in  favour 
of  those  children,  is  deemed  to  intend  a  satisfaction  for  that 
debt  due  from  him  to  them.  The  obligation  he  is  under  is 
double ;  the  one  constituted  either  by  his  own  previous  act  or 
that  of  some  other  person :  the  other  the  naturid  obligation 

he 
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he  18  tinder  to  maii^taln  his  children.  He  is  providing  for  the  1709. 
diatehai^e  of  the  latter  obligation ;  and  is  presumed  to  intend  t^^ 
at  the  same  time  to  discharge  both*     In  Hinchcliffe  y»  Hinch*  ^^ 

cliff e  {ante,  VoL  III«  5J6^ )  this  subject  was  ^ery  much  under      Cdluns* 
consideration.     It  is  impossible. consistently  with  that  dedsioli 
to  hold,  that  the  Plaintiffs  are  entitled  to  claim  the  sum  of 
200/.  under  the  will  of  Mrs.  Powell  as  creditors,  and  also  the 
provision  for  the  Phuntiff  Jane  Tolson  under  t^e  will  of  her 
father.    Wherever  property  remidns  distinct  in  the  hands  of 
trustees,  separate  from  the  mass  of  the  testator's  property^ 
evidence  is  required,  to  shew,  the  testator  at  the  time  be 
made  his  will  had  it  in  contemplation  to  include  the  tru&t  pro- 
perty in  his  own;  because  it  is  not  naturally  included:  but 
wherever  it  is  naturally  included,  that  is,  if  the  testator  is 
originally  a  debtor  by  contract  or  covenant  to  his  children,  dt 
becomes  so  by  receiving  trust  property,  perhaps  improperly 
received,  by  which  he  is  strictly  debtor,  not  to  his  children^ 
biit  to  the  trustees,  it  is  clearly  determined,  that  the  property, 
.  to  which  the  children  are  entitled,  being  mixed  with  the  mass 
of  his  own  property,  the  children  cannot  claim  that  as  ere* 
ditors,  and  at^the  same  time  take  a  benefit  given  by  the  wilL 
That  is  established  by  Weyland  v.  Weyland,  2  Atk.  632,  and 
many  other  ♦cases,  particularly  Hinchcliffe   v.  Hinchcliffe^      [^4lS1  J 
In  that  case  the  sum  of  6000/.  was  improperly  received  by 
the  Bishop  of  Peterborough.    It  ought  to  have  been  received 
by  the  trustees. 

The  direction,  that  appears  in  this  will,  for  payment  of  the 
debts,  upon  which  some  stress  has  been  laid,  has  occurred 
in  almost  every  case,  in  which  this  question  has  undergone 
jdiscussion ;  and  that  has  never  been  conceived  to  make  a  dif» 
ference.  That  direction  has  been  considered  as  applying  to 
debts  of  a  different  description.  The  personal  estate  in  this 
case  is  very  insufficient  for  the  debts  and  legacies ;  and  tbe 
testator  in  the  will  adverts  to  that  circumstance^  and  charges 
the  deficiency  upon  the  real  estate. 

The  case  of  parent  and  child  has  been  always  considered 
very  different  from  that  of  strangers  with  respect  to  this  sub* 
jed;.  The  reason  is,  that  a  parent  makes  a  distribution  of  his 
-property  with  a  view  to  the  extent  of  the  property  he  pos- 
^9fies,  and  disposes  pf  the  residue  with  a  view  to  its  being 

subject 
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subject  to  the  charge  he  makes  in  favor  of  his  other  children* 
In  Heme  t.  Heme,  2  Fern.  555,  the  ground  of  the  dedrion 
is,  that  the  will  imports  a  disposition  of  the  whole  estate.  So 
this  will  imports  a  disposition  of  the  whole  property,  and 
makes  what  the  testator  conceives  a  proper  provision  for  his 
wife  and  all  his  children ;  and  therefore  a  condition  is  implied, 
that  the  provisions  by  the  will  shall  be  taken  in  satisfaction. 
W^yland  v.  Wei/land  was  a  very  strong  case,  arising  upon  a 
settlement  and  an  intestacy ;  and  it  was  there  held,  that  the 
father  becoming  a  debtor  by  his  wrongful  act  is  prcicisely  in 
the  same  situation  as  if  he  was  debtor  by  covenant ;  and  your 
Honor  seemed  also  to  think  so  in  Hinchcliffe  v.  Hinchdiffe. 
In  Hartop  v.  JVhitmare,  IP.  WilL  681,  Itovd  Macclesfield  says, 
if  a  father  gives  a  daughter  a  portion  by  his  will,  and  after- 
wards gives  to  the  same  daughter  a  portion  on  marriage,  this 
by  the  laws  of  all  other  nations  as  well  as  Great  Britain  is  a 
rcivocation  of~tiie  portion  given  by  the  will.  Most  other  coun- 
tries have  adopted  the  Civil  Law  ;  and  there  is  no  doubt  upon 
that,  if  the  disposition  is  of  all  the  property,  the  child  must 
take  what  is  given  as  a  satisfaction  of  the  legitima  partio. 
The  custom  of  London  agrees  with  this.  In  many  cases  the 
question  has  arisen,  whether  a  person,  not  a  child,  is  within 
this  rule ;  and  a  strong  distinction  has  always  *  been  held  be- 
tween the  cases  of  children  and  of  other  persons :  Spinks  v. 
Robins,  ZAik.  490*  Powelv.  Cleaver,  2Bro.  CO.  500; 
where  that  point  was  strongly  laboured.  In  those  cases  and 
many  others  of  that  kind  the  question  has  depended  upon 
this ;  whether  the  person,  from  whom,  the  provision  was  de- 
rived, intended  to  put  himself  in  loeo  parentis ;  and  a  dif- 
ferent construction  has  sometimes  prevailed  upon  that  ground. 
thpley  V.  Copley,  1  P.  Will,  147,  is  very  important  in  this 
view.  Your  Honor  in  Hinchcliffe  v.  Hinchcliffe  observed, 
that'  it  is  shortly  stated  in  Peere  Williams.  It  is  supplied  in 
a  degree  by  Mr.  Cox.  By  a  manuscript  note  of  that  ease  k 
appears,  that  the  portion  of  8000/.  under  the  settlemeht  was 
also  payable  at  all  events  at  the  age  of  twenty-one.  There 
was  no  declared  intention :  but  the  same  property  was  charged 
with' three  several  sums,  payable  at  different  times,  some  Kess 
beneficial  than  others.  Strictly  speaking,  it  was  not  a  satis- 
faction :  but  being  a  provision  for  a  child  out  of  a  family  estatCf 
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it  was  conddered  that  she  was  to  have  onie  portion  only,  and 
not  three.  In  this  case  the  provision  claimed  must  come  in 
the  same  way  out  of  the  intailed  estate.  Copley  y.  Copley 
was  a  very  strong  case;  for  the  first  portion  of  5000/.  was  a 
charge  by  the  grand-father.  The  substance  of  these  de- 
cisions is,  that  they  shall  not  take  both  provisions:  Rushoui 
V.  Rushoui,  3  Bra.  P.  C.  132.  Jesson  v.  Jesson^  9Vem.  255; 
Thomas  v.  Kemish,  2  Fern.  348.  In  Walpole  v.  L(trd  Conway j 
3  Barnard.  (45)  153,  the  5000/.  was  reaDy  a  debt  due  to  the 
trustees  in  the  marriage  settlement,  not  part  of  the  testator's 
personal  estate.  The  difficulty  there .  consisted  in  his  not 
being  debtor  of  the  5000/«  There  would  have  been  no  doubt, 
if.  he  had  been  so. 

This  case  is  not  to  be  distinguished  firom  either  of  those. 
It  is  clear,  the  testator  ColUns  was  debtor  for  this  sum.  .The 
children  must  reject  the  will,  or  take  the  provision  under  it ; 
not,  because  the  testator  was  actually  in  possession  of  the 
property,  but  because  he  looked  upon  it  as  part  of  his  pro- 
perty. The  children  are  therefore  *  all  bound  to  elect.  There 
is  no  doubt,  what  the  election  will  be ;  as  the  legacy  of  500/. 
is  much  more  than  the  200/.  with  interest. 
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Mr.  Mansfield,  in  Reply. 
I  admit,  small  differences  in  the  time  of  payment,  &c.  where 
the  question  arises  upon  two  portions,  falling  from  the  same 
parent,  and  out  of  the  same  fund,  will  not  prevent  a  satis- 
faction:, whether  it  arises  upon  a  contract  for  a  settlement, 
satkfied  by  a  wiU,  or  upon  a  portion  by  will,  satisfied  by  ad- 
vancement:  first,  from  regard  to  the  convenience  of  the  estate: 
secondly,  because  it  is  unnatural  to  suppose,  that  a  n^an 
should  mtend  to  give  two  portions,  giving  one  plainly,  in  a 
manner  shewing,  he  means  it  as  a  portion.  But  where  the 
question  is,  whether  a  legacy  is  a  satisfaction  of  a  debt,  the 
rule  is  clear,  that  if  there  is  a  difference  in  the  time  of  pay- 
ment or  other  circumstances,  there  is  no  satisfaction. 


(45)  The  Solicitor  General  ob- 
servedy  that,  thoagh  those  Re- 
ports are  not  approved  of»  they 
are  generally  in  substance  pretty 
correctly  stated;  and  that  two 


manuscript  notes  of  the  case 
here  cited,  one  an  extract  by 
Mr.  Joghua  Sharpe  from  the  pa- 
pers in  his  possession,  agreed  in 
substance  with  the  Report. 
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There  ia  no  proof,  that  the  testator  Collins  intendect  to  de^ 
prive  his  children  of  the  benefits  under  Mrs.  PoweU's  will: 
on  the  contrary  a  strong  Terbal  argument  arises  i^ainst  such 
an  inference,  fi*om  the  clause  directing  the  payment  of  Im 
debts  and  legacies.    It  is  not  the  fairer  inference,  that,  when  a 
lather  ^ves  legades  of  500/.  to  all  his  children,  even  after-bom 
^children,  he  intends  the  children  entitled  to  this  sum  of  200/. 
each  shall  not  be  deprived  of  it  ?  Otherwbe  he  takes  from  them 
that  sum  in  favor  of  those,  for  whom  no  benefit  was  intended 
tiy  the  testatrix  Mary  Powell*    It  is  more  natural  to  suppose, 
lie  did. not  intend  to  make  any  distinction  to  the  prejudice  of 
ilEisx9^  to  whom  Mrs.  Powell  had  been  bountiful:   but  it  is 
sufficient,  that  there  is  not  the  least  ground  for  inferring  an 
intention  to  satisfy,    lliiis  simi  of  200/«  is  without  doubt  a 
plain  debt,   not  a  debt  by  construction.    Whence  can  it  be 
inferred,  that  it  shall  not  be  paid  as  well  as  any  other  debt? 
It  is  a  dear  debt;  and  in  that  respect  this  case  is  unlike  most 
itf  the  others.    Any  of  these  children  m%ht  upon  coming  of 
age  have  brought  an  action  against  their  father.    The  residue 
of  the  personal  estate  naturally  means  after  payment  of  debts ; 
which  is  always  the  answer  upon  the  question  of  exoneration 
of  the  personal  estate  by  a  charge  upon  the  real  estate  (46). 
But  in  this  will  there  is  an  ^  express  direction  to  pay  the 
debts  and  legacies.   Where  a  parent  owes  a  clear  debt  to  his 
children,  and  gives  legacies  to  them,  or  makes  a  provision  for 
diem  by  will  not  payable  at  the  same  time,  and  differing  as  to 
circumstances,  there  is  no  more  a  satisfaction  than  in  the  ease 
of  a  stranger.     The  interest  in  the  SOO/.  under  the  wiU  of 
Mrs.  Powell  is  more  valuable  than  the  contingent  legacy 
cf  500/. 

£very  case  cited  falls  exacdy  within  the  rule  of  double  por-r 
tions ;  which  I  admit.  Hincheliffe  v«  Hinchcliffe  was  of  diat 
aort;  and  the  testator  plainly  had  acted  upon  the  supposition, 
diat  the  property  was  his  own.  Copley  v.  Copley^  Jesecn  v. 
Jesson^  Thomas  v.  Kendsh,  are  all  cases  of  the  same  kind. 
Walpole  V.  Lord  Conway  is  like  Noys  v.  Mordauni,  2  Vem. 
fi81t  Streatfiddv.  Sireaifield,  For.  176,  and  Hinchcliffe  v. 
Htnehd^e  .*   the  father  had  acted  upon  property,  that  was 

not 
(40)  Oray  v.  Mbmetharps,  ante^  YoL  III,  103,  and  the  cases 
there  referred  Uk 
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not  his :  but  it  was^  evident  he  conrider^  it  as  his  own.  Ia 
other  cases,  Powel  v.  Cleaver y  and  Spinks  t.  Robins^  the  dis- 
tinction was  taken  between  a  provision  by  a  stranger  and 
by  a  parent,  or  where  the  prorision  is  in  the  nature  of  a 
portion. 


VttfA. 


TOLSON 

V. 
COLUNSW 


Master  of  the  Rolls. 

Whatever  may  be  the  conjecture  ds  to  what  this  testator 
intend,  the  single  question  is,  whether  by  any  rule,  that  ha|i 
prevailed  with  regard  to  a  debt  due  from  a  parent  to  a  chUd 
and  a  bequest  to  that  child  by  his  will,  this  can  be  considered 
as  a  satisfaction  of  the  debt  admitted  to  be  due  by  the  testator 
to*  these  four  children?  * 

I  am  very  glad  this  case  has  been  so  fully  argued ;  and  thi^ 
the  Counsel  for  the  Defendant  have  taken  the  trouble  of  look- 
ing into  almost  every  case,  m  any  respect  similar  to  it :  bait 
there  is  not  one  case,  in  which  it  has  ever  been  established, 
that  a  legacy  given  by  the  will  of  a  parent  is  upon  any  different 
footing  from  that  of  a  legacy  by  any  other,  person  as  to  the 
satisfaction  of  a  debt.     I  rather  think,  a  parent  giving  to  his 
children  a  provision  by  his  will  means  that  to  be  all  they  are  to 
demand  from  him  by  way  of  portion,  or  otherwise :  But  there 
is  no  one  case,  in  which  that  has  been  adopted.     In  Hinch^ 
cUffe  V.  Hinchcliffey  and  Walpole  v.  Lord  Conway  there  were 
two  circumstances:  First,  it  was  perfectly  clear,  the  testator 
meant,  that  the  property  claimed  under  the  settlement  *  should 
be  considered  as  part  of  his  personal  estate ;  and  consequently 
the  children  were  put  to  their  election:  but,  besides  tha^ 
they  were  questions  of  double  portions ;   and  I  admit,  that    Portion  hy 
where  by  the  settlement  out  of  the  common  fund  a  provision  will  fTim6 
is  made  for  the  children  of  the  marriage,, and  the  parent  ha^  facit  a  satii-' 
given  by  will  as  a  portion  any  part  of  his  property,  pritnd  facie  faction  of  • 
that  given  by  the  will  is  a  satisfection  of  that  by  the  settle-  J®*^®^  ^'  *•*" 
ment(47).     But  I  never  heard,  that  a  debt  due  by  a  fiither 
to  a  bhild  was  satisfied  by  a  legacy  given  by  the  will  of  the 
father ;  and  that  the  child  could  not  take  both ;  and  I  do  nol 
apprehend,  there  is  any  such  principle:  such  a  debt  is  nop 
more  satisfied  by  such  a  legacy  than  a  debt  due  bjr  a  stranger 
is  satisfied  by  a  legacy  under  his  will,  unless  upotv  the  face  of 

•  the 

(47)  See  Mr.  Sanderi^  qqIc  to  BtUaw  v.  VihsMii,  I AA.  4». 
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the  willj  or  from  the  circmnstances  as  to  the  maim^rj  in  which 
tiie  testator  acted  upon  the  property,  it  can  be  plainly  provedj 
he  meant  it  80,(48).  It  is  admitted,  that  if  this  had  been  the 
caiie  of  an  uncle,  or  any.  other  person,  not  in  the  situation  of 
a  parent,  it  would  not  be  a  satisfaction;  and,  however  de- 
sirous I  am  of  availing  myself  of  any  rule  in  favor  of  the 
intention,  I  must  not  lay  down  a  new  rule,  carrying  the  doc* 
trine  much  farther  than  it  ever  has  been  carried.  No  case 
has  been  found  of  a  debt  so  satisfied.  If  the  case  of  a  debt 
could  be  found,  the  industry,  that  has  been  exerted,  would 
have  produced  it,  instead  of  cases  upon  provisions  in  the 
nature  of  a  portion.  This  case  therefore  is  perfectly  free 
from  all  the  doctrine,  that  has  prevailed  as  to  double  por- 
tions. 

'  It  is  said,  that,  when  this  testator  made  his  will,  he  gave 
these  children  a  greater  benefit  than  they  would  have  derived 
under  the  debt.  But  it  is  admitted,  that  it  is  not  such  a 
benefit  as  in  the  case  of  any  one  but  a  parent  would  have  been 
a  satisfaction.  I  must  then  have  recourse  to  the  wilL  If  I 
am  to  conjecture  upon  it,  I  should  imagine,  the  testator  did 
not  mean  these  children  to  have  both  demands :  but  is  there 
any  principle,  upon  which  I  can  hold  the  one  a  satisfaction  of 
the  other?  If  any  of  these  children  had  come  of  age  in  the 
testator's  life,  am  I  to  suppose  a  satisfaction  intended  as  to 
them?  ^Did  he  mean  them  to  wait  till  his  death?  It  can 
harfUy  be  supposed. 

>  I  am  very  far  from  differing  from  Hinchctiffe  v.  HhwhcUffe. 
On  the  contrary,  I  think,  it  is  confirmed  by  all  the  cases,  that 
have  been  cited.  But  I  decide  upon  this;  th^t  this  is  not  the 
case  of  a  portion ;  and  I  lay  down  generally,  that  a  legacy  by 
a  father  to  a  child  is  not  a  satisfaction  of  a  debt  due  to  the 
child  in  any  other  way  than  a  debt  due  from  a  stranger  would 
be  satisfied  by  such  a  legacy.  I  must  try  it  by  the  same  rule ; 
and  see,  whether  it  appears  by  the  will,  that  he  considered 
it  as  part  of  his  personal  estate ;  and  it  is  admitted,  mat  if 
this  was  the  case  of  a  stranger,  this  legacy  would  not  be  a 
satisfaction.  Therefore  I  must  hold,  that  this  legacy  is  due 
to  the  Plaintiff. 

(48)  See  Chancey's  due,  IP.  WUl  408;  and  Mr.  Cox'%  note. 
Ante,  Vol.  Ill,  466,  5»,  564.  Zee  v.  Brtmm,  ante,  362.  WaUaet 
V.  Pimjireip  post,  XI,  542>  and  the  notes,  ante,  1, 119,  250. 
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CASES  IN  chancery:  ^ 

FORREST  »,  ELWES. 
{The  Master  of  the  Rolls  for  the  Lorrf  Chancellor.)  .  *        1799. 

•^     March  Ifl/A, 
TN  the  year  1766  .Commodore  Forrest  having  applied  to>   Transfer   of 

Mr.  Elwes  for  a  loan  of  7  or  8000/.  Mr.  Elwes  agreed  stock  by  way 

to  transfer  to  him  8000/.  Old  South-Sea  Annuities ;  which  ©^  loan  «pon 

upon  the  30th  otAugmt,  1766,  the  day  of  the  transfer,  were  ^®°^.'  7'^^ 

of  the  value  of  7170/.     Upon  that  occasion  a  bond  was  en-       .         . 

replace  tlie 

tared  into  by  Commodore  Forrest ^  dated  the  30th  ot  August y  ^^^^  ^^^ 
1766;  the  condition  of  which  was,  ^^  that  if  the  ^ba^l  Arthur  iQOQths  after 
**  Forrest  shall  replace  or  transfer  unto  the  aforesaid  John  the  date,  and 
**,EhDes,  his  executors,  administrators,  or  assigns,  in  the  books:  in  the  mean 
"of  the  South-Sea  House  8000/.  capital  stock  in  Old  South--  Jim®  to  pay 
"  Sea  Annuities  six  months  after  the  date  hereof,  and  shall  interest  at  five 
in  th^  mean  time  pay  or  cause  to  be  piud  lawful  interest  '^  .      '    . 
upon  7170/.  to  the  said  John  Elwes^  his  heirs,  executors^  j^^    reolaced 
administrators  or  assigns,  being  the  produce  of  the  above  ^^^  being  de- 
". Old  A^of^/i-^Si^a  Annuities  this  day  sold  and  transferred  by  preciated,  the 
"the  said  John  Elwes  to  tibe  bM  Arthur  Forrest  at  89|  "  obligee  is  en- 

Aen  the  obligation  was  to  be  void.  '  titled  to  the 

.  value  of  the 

By  the  decree  made  in  this  cause  the  will  of  Commodore  *         ^   J^ 

Forrest  was  established:  and  the  accounts  were  directed.  '  ,       , 

tran^iier 

By  the  decree  made  in  the  supplemental  cause  upon  the  ["^^J^'th  in- 
l4th  of  July,  1795,   it  was   declared,  that  what  should  be  terest  at  five 
coming  due  to  the  estate  of  the  testator  Forrest  upon  the  per  cent,  tti 
account  of  Willis,  one  of  the  trustees  in  the  will,  who  had  ^^^  ^^^^  of 
become  a  bankrupt,  should  be  answered  by  the  Defendants^  *°®  report; 
the  representatives  of  Elwes;  who  was  another  of  the  ,trus-  ^f^  '      ^*"^ 
'Sees  in  the  will  of  Forrest ;  and  who  was  charged  in  respect  uaymonfa 
^dS  a  loss  sustained  by  the  estate  in  consequence  of  consign-  nceount  of  the 
^sments  by  his  permission  to  Willis ;  and  it  was  directed,  that  principal, 
lie  balance  due  from  Elwes  should  be  paid  by  the  said  De- 
fendants. 


€€ 

it 
U 


An  account  was  also  directed  to  be  taken  of  what  waa 

'I  '  .  •         • 

ue  from  the  testator  Forrest  in  ^respect  of  the  bond-debt 
Elwes, 

By  the  Master's  Report,  dated  the  21st  oiJuly,  1798,  the 
Estate  ot  Elwes  was  charged  with  the  sum  of  10,562/.  19*.  bd. 
Vol.  IV.  L  L  due 
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1799.         dae  to  the  estate  o{ Forrest  on  account  of  Willis:  and  it  was 

F  "Arrest      ®***®^>  *^*  *®^  remained  due  from  the  estate  of  Forrest  to 

9.  the  estate  otEhoes  on  account  of  the  said  bond  for  principal 

Elwrs.        the  sum  of  6500/.  and  for  interest  thereon,  computed  to  the 

date  of  the  Report,  the  sum  of  6463/.  17$.  making  together 

the  sum  of  18,968/.  17^. ;  leaving  a  balance  of  24O0L  ns.  Id. 

due  to  the  estate  of  Elwes  from  the  estate  of  Forrest. 

To  this  Report  the  following  exceptions  were  taken : 

First,  that  the  bond  was  upon  the  Ikce  of  it  entered  inte^ 
upon  an  usurious  contract: 

Secondly,  that  the  Master  had  computed  interest  upon  the 
sum  of  6500/.,  the  principal  money  alledged  to  remiun  due 
upon  the  bond,  after  giving  credit  for  payments  made  on 
account  of  the  principal,  after  the  rate  of  5/.  per  eent^  per 
atmum  to  the  date  of  his  Report  r  whereas,  admitting  the 
legality  of  the  bond,  the  Master  ought  not  to  have  made  any 
eompiitation  of  interest  upoil  any  money  secured  thereby,  but 
to  have  taken  an  account  of  the  dividends,  which  would  have 
accrued  upon  the  sum  of  8000/L   Old  Sonth^Sea  Amuities' 
from  the  d!ate  of  the  bond  to  the  date  of  the  Report,  ani2 
to   have   charged    the    estate  of  Forrest  with  the   amount 
thereof,  after  deducting  the  several  sums  paid  on  account 
of  such  interest  and  dividends : 
I  494  J         Thirdly,  that  the  Master  has  certified,  that  there  remained 
^ue  from  the  estate  of  Forrest  to  the  estate  of  Ehtes  the  sunr 
of  6500/.  for  principal  upon  the  said  bond,  after  giving  credit 
for  the  payments  made  on  account  of  such  principal,  and  uponp 
die  supposition,  that  such  principal  money  was  originally  the 
smn  of  7170/. ;  whereas  no  sum  was  made  payable  or  secureci 
to  be  paid  by  the  bond :  the  condition  being  for  replaciDg  the^ 
capital  or  prineipal  sum  of  8000/.^  Sowtk-Sea  Stock  with  in-» 
ferest,    as  therein  mentioned;   and  therefore  the  estate  of 
Forrest  ought  to  be  charged  only  with  such  sum  of  moifey 
as  or  by  way  of  principal  as  will  be  sufficient  for  reptnr^Iiasing 
or  replacing  the  said  pr&^cipal  sum  of  8000/.  Souik-Sed  Ajtt- 
liuities,  when  the  same  may  be  so  repurdhased,  or  at  some^ 
given  period  of  time,  after  deducting  the  several  sums  ot 
money  paid  on  account  of  the  bond. 

The  first  exception  was  given  up  by  the  Pkintifl&w 
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AMontey  General  and  Mr.  Stanley,  in  support  ot  the         |70e< 
Elxceptions.  „  ^^'^ 

.  *  '•  X|^  #v  p  H  IT  Q  IF 

Tjbb  is  a  very  singular  bond.     It  is  diffieult  to  insist  upon  ^^ 

its  being  Usurious  (49);  and  I  must  admit  5L  per  cenL  must  £lw£S« 
be  paid  for  some  period.  But  the  Master  has  conceived  ^  that 
after  the  expiration  of  six  months  this  bond  became  a  secu« 
rity^  not  for  replacing  the  stock,  but  for  repayment  of  the 
principal  money*  The  true  result  of  the  contract  is,  that 
5/*  per  cent,  ought  to  be  paid  for  six.  months  from  the  date 
of  the  bond ;  that  then  that  act,  which  the  obligee  had  a  right 
to  have  done  at  the  end  of  the  six  months,  ought  to  be  con-^ 
sidered  as  done ;  and  that  by  paying  interest  at  the  rate  of 
61.  per  cent,  to  the  end  of  the  six  months,  replacing  the  stocky 
and  paying  the  amount  of  the  dividends,  that  would  have 
accrued  from  the  end  of  the  six  months,  till  the  stock  is  re-» 
placed,  the  account  will  be  properly  settled. 

The  next  proposition,  which  is  the  ground  of  the  third 
exception,  if  the  second  faSs,  is,  that  this  bond  never  can  be 
a  money  bond ;  and  the  utmost,  that  can  be  insisted  upon 
by  the  Defendants,  is,  that  upon  now  replacing  this  sum  of 
8000/.  Old  South-Sea  Annuities  and  paying  interest  upon  the 
sum  of  7170/.  at  the  rate  of  51.  per  cent,  from  the  date  of  the 
bond  to  the  time  of  replacing  the  stock  it  will  be  right.    If 
the  stock  had  risen  above  par  in  the  course  of  the  six  months,^ 
Mr.  Ekoes  could  have  filed  a  bifl  at  the  end  of  that  period, 
insisting  upon  are-transfer;  which  *  would  have  put  th^  rise      [  ^495  ] 
in  his  pocket.    If  that  is  so,  the  converse  follows ;  and,  if  the 
stock  falls,  he  must  bear  the  loss.    It  is  the  risk,  with  re« 
fistenee^  to  which  he  makes  the  contract.    It  can  only  be  con^ 
sidered  as  not  an  usurious  bargain  in  respect  of  that  contin- 
gency ;  that  interest  at  the  rate  of  BL  per  cent,  being  paid  to        ^ 
die  end  of  the  six  months,  Mr.  Ehoes  would  then  have  a  right 
to  a  re-transfer,  though  the  stock  had  risen,  merely  because 
he  was  subject  to  the  risk  of  the  stocks  lowering.    The  whole 
he  bargained  for  was,  that  if  interest  at  51.  per  cent,  was  paid 
tin  the  stock  was  restored,  supposing  the  stock  was  not  rer 
i^ored  at  the  end  of  six  months,  yet  he  was  bound  to  receive 
dbe  interest,  till  the  stock  was  restored,  and  the  stock  itself, 
'  V  when 

(49)  See  Barnard  v.  Young,  post,  Vol.  XVIf,  4-1. 
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i(rhto  offered  to  be  restored*  It  was  very  easy  for  hhn  to 
make  the  contract  in  the  other  way,  if  it  was  so  intended ; 
and  then  the  condition  would  have  been  to  pay  interest  at 
51.  per  cetU.f  till  the  stock  was  to  be  restored,  and,  if  it  was- 
not  restored  at  the  time  to  pay  the  sum  of  7170/.  with  interest 
at  5/.  per  cent.  But  the  bond  is  not  in  the  common  form. 
It  does  not  speak  of  the  payment  of  a  principal  sum  of 
ihoney  at  the  period  mentioned,  but  of  the  transfer  of  stock, 
and  of  that,  only.  There  was  no  period^  at  which  Mr.  Ehoes 
could  have  called  for  the  payment  of  any  principal  sum  of 
money. 


[  ♦4S6] 


Mr.  Mansfield  and  Mr.  Hari^  for  the  RepOirt 
This  bargain,  to  which  these  objections  are  taken,,  is  no^ 
thing  more  than  to  take  interest  at  the  rate  of  5/.  per  cent 
upon  money  lent  on  bond.    What  is  there  unreasonable  in  the 
transaction  ?    The  lender  sold  out  stock  to  raise  the  money. 
Instead  of  stipulating  for  a  return  of  that  identical  sum,  fori 
which  the  stock  was  sold,  he  requires  so  much  stock  to  be 
replaced  at  the  end  of  si&  months^    If  the  stock  had  been 
offered  at  that  time,  the  condition  Would  have  been  datisfiedo 
No  doubt  the  obligation  was  mutual;  upon  the  one,  to  transfer 
the  stock ;  upon  the  other,  to  accept  it.     But  does  it  follow^ 
that  at  any  future  time  the  debtor  may  relieve  himself  by 
offering  to  transfer  stock,  when  not  of  half  the  value  ?     The 
mutuality  was  gone  at  the  end  of  the  six  months  by  the  breach 
of  the  condition  by  not  transferring  stock  at  that  time;  and 
that  condition,  which  ought  to  have  been  fulfilled  at  the.  end 
of  six  months,  not  being  complied  with  for  thirty-three  years^ 
the  Vnoney,  the  value  of  the  stock  lent,  is  to  be  repaid.    The 
loan  was  in  time  of  peace,  when  probably  the  stocks  were 
high.     A  few  years  ago  it  would  have  been  insistedj  that  the 
money  was  to  be  repaid.     *  The  penalty  of  the  bond  is  the 
debt  at  law ;  from  which  they  could  have  been  relieved  only 
upon  fair  terms.     Part  of  the  money  has  been  repaid ;  in 
what  manner,  does  not  appear.    The  conduct  of  the  parties 
therefore  shews,  that  the .  principal  sum  adv^oed  was  the 
sum  due. 

Neither  is  there  any  ground  to  stop  the  computation  of 
interest  at  the  rate  of  5h  pet  deni.  at  the  end  pfXhe  six 

months. 
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mtadisr.    The  debtor  Was  then  bound  to  transfer  stock.    It        '  1799^ 

nwuld  be  flingular,  if  breaking  the  condition  of  the  bond  he 

was  ibere&re  to  be  liable  to  pay  less  interest.    The  sense 

of  the  condition  is,  that  the  interest  to  be  paid  h  S/%  per        I^lives. 

ceni,  upon  the  principal  sum. 

Attorney  General,  in  Reply* 

If  an  action  had  been  brought  upon  this  bond,  or  if  ai)  islsuei 
quantum  damnificattu,  had  been  directed;  it  would  depend 
upon  the  question,  whether  the  true  meaning  of  it  is  not  a  con- 
tract to  do  a  particular  act.  If  it;  is  not  to  be  considered  as 
done  at  the  end  of  the  six  months,  when  it  ought  to  have  been 
done,  the  Court  will  fit  least  relieve  upon  the  terms  of  malqng 
compensation  for  the  damage.  This  is  pqt  the  usual  form  of  a 
bond,  by  which  moiiey  is  to  be  repaid,  or  stock  to  be  restored, 
It  is  to  restore  a  given  quantity  of  stock  at  a  given  day ;  and 
there  is  nothing  compelling  the  o|)Ugor  either  to  pay  monej^ 
pr  restore  stock  on  any  future  day.  I  must  admit,  that  if 
7170/.  had  been  tendered  before  the  end  pf  the  sfx  months, 
and  that  sum  was  npt  equal  to  replacing  ^e  s)K)ck,  EIwcm 
,wa8  npt  bound  tp  receive  it.  An  ordinary  bond  does  not 
express,  that  the  money  \s  tq  be  paid  upon  any  future  day : 
hat  the  law  says,  it  shall  be  a  bond  for  the  payment  upon 
^y  future  day. 

As  to  the  construction  of  the  parties  (50),  some  consignee 
paid  a  sum  of  money  to  Elwes,  Under  what  circumstances 
ihat  paymept  was  made  is  not  known.  If  therefore  it  tum^ 
rpppn  that^  Uiere  must  be  an  inquiry. 

Master  qf  the  Rolls. 
The  real  question  is,  whatever  has  been  the  M aster*s  idea, 
lyhether  what  he  has  given  as  a  compensation  for  the  breach 
of  the  condition  is  a  fai^  and  reasonable  mode  of  computing 
the  injury  sustained  ? 

This  is  in  fact  a  bond  for  performance  of  an  agreement.        [  497  ] 
Had  not  Mr.  Efwe^  a  right  to  take  it  into  a  Court  of  Equity, 
if  he  thought  fit?    Is  there  anything  unreasonable  in  it?    In 
the  year  1766  he  advanced  the  sum  of  7170/,  to  Commodore 
Forrest ;  who  in  consideration  of  that  sum  paid  to  him  under* 

takes 
(50)  Sec  ante,  VoL  111,  288, 094 ;  and  Cooke  v.  Booth,  Oncp.  819. 
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1790.         takes  to  tranisfer  upon  a  given  day  a  given  quantity  of  stock ; 

wv^  wliich  is  neither  more  nor  less  than  so  many  araiuities  re- 

Forrest  ■ 

^^  deemable  by  the  public ;  and  he  agreed  to  pay  interest  at  the 

Elw£s.        rate  of  5L  per  cent,  upon  the  sum  advanced  in  the  mean  time; 
and  for  performance  of.  this  agreement  he  gives  a  bond  with  a 
penalty  of  double  the  value  of  the  money.     He  did  not  per- 
form his  agreement.     The  consequence  is,  that  at  law  the 
penalty  is  forfeited.     It  does  not  appear,  whether  either  the 
stock  or  the  money  was  ever  demanded :  but  some  sums  of 
money  have  been  paid:  it  is  not  known,  when,  or  by  whom: 
but  by  some  means  or  other  a  gross  sum  has  been  paid ;  which 
has  left  a  balance  remaining  of  only  6500/.    The  distinct  ques* 
tion  is,  what  is  the  fair  measure  of  the  damage.     Should  I  do 
justice  in  giving*  the  same  annuities,  which  were  then  worth 
more  than  ^  per  cent.f  and  are  now  much  depreciated  ?    It 
would  be  ridiculous  to  state  that  as  a  compensation.     Suppose 
The  tjme,  at     an  engagement  entered  into  to  deliver  a  ship  at  a  certain  day 
which  a  con-  |n  time  of  war,  and  the  offer  is  made  afterwards,  when  the  war 
^^^  "  !i*         ^^  over:  the  ship  might  not  be  so  good  then;  and  the  object^ 
^        .  J  /        for  which  it  is  wanted,  might  not  exist  (51).      Suppose,  a 

trustee  sells  out  stock :  what  is  the  habit  of  the  Court  as  to 
1  raster  of        compensation?    The  cestuy  que  trust  has  an  option  to  have 

86  s  It ;  ^jtiiej.  the  stock,  or  the  money  produced  by  it  with  interest* 
tne   cestui  que 
trust  h  Why  shall  not  the  same  option  be  given  to  the  obligee  in  this 

optioD  to  have  \^^^9  ^^^  ^"^  suffered  by  the  breach  of  this  ^reement?  It 
the  stock  or  ^  certainly  not  unjust ;  nor  do  I  know  a  more  moderate  com* 
tlie  prodace  pensation  for  a  breach  of  the  agreement  by  the  party  with  his 
yfith  interest,   eyes  open  than  giving  back  the  money  with  interest*     It  is  no 

more  than  if  it  had  been  a  loan,     I  admit,  it  is  not  a  loan : 

but  the  Defendants  say^  they  are  willing  to  accept  the  money 

yith  interest.    The  Master  has  thought  that  fair ;  mad  I  do 

In  an  potion     not  know,  how  a  jury  could  adopt  a  better  rule.     If  an  action 

recent-|.^^g-  jm^j  i^qqh  brought  recently  upon  ♦  the  breach  of  the  agree* 

K  *'k^   f         ment,  and  the  stock  had  risen;  no  doubt,  the  jury  would  by 

way  of  damages  have  given  the  rise,  and  nvould  not  have 
transfer  stock  ^^^^^^  ^^'  That  would  be  injustice  the  other  way.  The 
the  rise,  if  any,  regular 

woald  be  given      (^0  As  to  the  materiality  of    Post,  689,  n.  Mr.  jSormferv^s  note 
in  damages.      the  time  with    respect    to   the    to  CrUwm  v,  Patersan,  \  Atk.  1% 

performance  of  agreemeots,  see     Harrington,  v.  Wheeler ,  post,  686, 
Lhyd  v.  Colkt^  4  Bro.  C.  C.  46f9,    and  the  note,  491. 
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regular  way  would  be  an  issuer  qmanium  danmijieaius ;  upon  1799. 

siiiich  the  Judge  would  say,  they  might  have  demanded  more, 

and  cannot  ha?e  less.    It  is  a  fiedr  compensation  upon  the 

whole. Elwes. 

4  •  ' 

The  exceptions  were  over-ruled. 


FORRBBT 


1799. 

BROWN  V.  CASAMAJOR.  Marek  9ih. 

Aprii  8lA. 
fJHARLES  DE  LAET  by  his  wiU,  dated  the   18th  of    ^^egaoy  to  a 

May^  1792,  charged  the  rest  and  residue  of  aH  his  real  father,  the 

and  personal  estates  with  the  sum  of  1000/. ;  which  he  gave  he***'  ^  •*• 

to  Hnmpkry  Sibiharp;  declaring  it  to  be  given  to  replace  *^'®  ^*"'  ^ 

'the  1000/.'  deposited  in  the  testator's  hands  at  the  time  of  ^.^ 

his  younger 

Sihthorp-B  marriage ;  and  which  at  times  he  had  nearly  had  ^f^„^ .  h, 
tmck ;  and  directing,  that  a  release  be  given  by  the  surviving  eonsented  to 
trustee  in  his  marriage  settlement  for  the  same;  and  that  the  secure  the  ca- 
said  1000/.  be  paid  and  applied  for  that  purpose*    The  tes-  pital;  bat  was 
tator  then  proceeded  thus :  W^  eutitled 

"  I  also  give  to  the  said  Humphry  Sibthorp  the  further  sum  ^  **^  interest 
^  of  7000/.  the  better  to  enable  him  to  provide  for  his  younger 
^  children ;  and  if  he  should  depart  this  life  befi^  or  I  be 
^'  rendered  incapable  in  case  of  accident  to  make  any  alter- 
^  ation^  then  I  give  the  said  sum  of  7000/.  to  Susanna  Sibr 
^*  thorp  his  wife  for  the  purposes  aforesaid ;  and  if  both  of 
^  them  should  die  before  me,  I  give  the  same  among  the 
'**  younger  phUdreiv** 


The  testate^  made  the  following  codidl:* 

^  I  think  Mr.  and  Mrs.  SKbihorp's  mourning  is  omitted.  | 
^'  mean  they  should  have  $0/.  a-piece  that  their  whole  de- 
^  mand  under  the  wUl  is  nqt  to  exceed  8100/.  C  D.  18th 
^May  1792," 

Upon  the  death  of  the  testator  three  letters  were  found^ 
tearing  the  same  date  as  the  wiU^  signed  by  the  testator, 

and 
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1709.  and  directed  to  each  of  his  executors ;  declaring,  that  the 


^  inclosed  paper  will  shew  the  several  legacies  in  his  will/  knA 

^^  the  course  and  order,  as  well  as  the  amount,  in  which  they 

Casamajor.    may  be  paid. 

The  inclosed  paper  was  signed  by  the  testator,  and  entitled 
'^  A  list  of  the  legacies  in  my  will."  That  list  contained  the 
following  article: 

«  In  the  whole  together  {?!"«"««  *t*l*«,'y      }    8100." 

c  Humphry  Stbihorp    3 

_  ■ 

The  sum  of  1000/.  referred  to  in  the  will,  as  having  been 
deposited  with  the  testator  upon  Sipthorp's  marriage,   was 
T     settled  upon  his  children.     He  had  five  younger  children* 
'*■  By  the  decree  made  ip  1794,   establishing  the  will,   the 
accounts  were  directed^ 

The  Master  by  his  report  stated,  .that  Jie  had  computed 
ii^terest  from  a  year  aflter  the  death  of  the  testator  upon  all 
the  legacies  except  the  legacy  of  7000/. ;  and  he  submitted 
to  the  Court,  how  the  Defendant  Humphry  Sibthorp  and  his 
younger  children  were  entitled  as  well  to  the  interest  as  to 
t}i9  principal  of  that  legacy. 

By  the  decree  made  on  the  9th  ot  March,  1799,  when  the 

cause  was  heard  for  farther  directions  by  the  Master  of  the 

,'  jpjolU  sitting  for  the  hord  Chancellor,  it  was  directed,  that, 

the  Defendant  Humphry  Sibthorp  by  his  Counsel  consenting 
to  secure  the  sum  of  7000/.,  given  by  the  will  the  better  to 
epable  him  to  provide  for  his  younger  children,  the  said  De- 
|!^ndant  should  lay  proposals  before  the  Master  for  securing 
fhe  said  smn  of  7000/.  for  the  b^ne^t  of  his  younger  children;* 
with  liberty  for  any  such  children  upon  attaining  thdr  re- 
spective ages  of  twenty-one  years  to  apply  to  the  Court  con- 
cerning their  respective  interests  in  the  said  sum  of  7000/. 

No  directions  having  been  given  as  to  the  interest  accrued 
ai^  to  accrue  upon  the  said  sum  of  7000/,,  Mr.  Sibthorp 
[  *500  ]  ^prese|ite4  a  petition;  praying,  that  it  piay  be  declared,  that 
such  security  to  be  given  by  the  petitioner  for  the  said  sum 
of  7000/.  is  to  be  without  interest ;  and  that  the  petitioner  is 
entitled  to  the  interest  already  accrued  due  thereoi^  for  his 
own  use  and  benefit^ 
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The  Lord  Chancellor  said,  he  rather  thought,  the  peti-  1790. 

tioner  was  entitled  to  receive  the  interest ;  and  that,  the  in-  Brown 

terest  being  ordered  to  be  paid  to  him,  the  security  would  o, 

be  taken  only  for  the  gross  sum  of  7000/.  Casamajor. 


The  order  was,  that  so  much  of  the  interest  upon  the  said 
sum  of  7000/.  from  the  end  of  a  year  after  the  death  of 
the  testator  as  had  not  been  paid  be  paid  to  the  Defendant 
Humphry  Sibthorp. 


END   OF   THE  SITTINGS   AFTER    UILARY    TERM. 
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EASTER  TERM, 
39  Geo.  III.  1799. 


1799. 

April  12M,  LUDERS  V.  ANSTEY. 

15M. 
Settlemeot  de-  JRY  indentures,  dated  the  10th  ofJuli/,  1776>  previous  to 

creed   accord-  the  marriage  of  William  Light  and  Lucretia  Luders,  ^ 

ing  to  a  letter  fortune  of  Lucretia  Luders,  amounting  to  the  sum  of  3000L 

p««o«  t»  th.  ,„  nested  in  trustees,  upon  trust  after  the  marriage  to  permit 

.       h^'  fFf//«flr«i  Lighi  and  his  assigns  to  receive  the  interest  during 

^^.  ^  ,  his  life ;  and  after  his  decease  to  permit  the  said  Lucretia  and 
press  assent:  '  ^ 

the  marriai;e  ^^^  assigns  to  receive  tlie  interest  during  her  life ;  and  after 
having  taken  the  death  of  the  survivor  in  trust  for  the  children  of  the  mar- 
place  immedi-  riage,  as  therein  mentioned ;  and  in  consideration  of  the  said 
ateljr,  a  dis-  settlement  of  the  sum  of  3000/.  and  for  making  a  fiu*ther  pro- 
liiict,  positive,  vision  for  the  said  Lucretia^  it  was  declared,  that  in  case  the 

woo      marriage  should  take  effect,   and   the  said  Lucretia  should 
be  necessary  . 

to  Drevent  the  ®*"^*^®  William  Lighty   she  would   be  entitled  to  dower  at 

effect  of  the     common  law  out  of  his  real  and  personal  estate ;  and  if  she 

letter:  and        should  survive  him,  she  should  receive  14,000A  at  least  within 

that  could  be  six  months  after  his  decease  as  and  for  her  share  of  his  per^ 

evidenced  only  gonal  property ;  and  for  the  better  securing  the  same  William 

y  an  actaal     l,ig]^  covenanted,  that  if  the  share  of  his  personal  estate  in 

^  *  England  at  the  time  of  his  death,  which  the  said  Lucretia 

fore  marriage*        ^ 

should  be  entitled  to  veceive,  should  not,  when  reduced  into 

.         <^  on     niQ^ey    amount  to  14,000/.,  then  his  heirs,  executors  or  admi- 
of  an  mac- 
curate  letter     ™strators,  should  within  six  months  after  his  decease  pay  to 

the  basis  of  a  "^^^  ^  much  money  as  with  what  she  would  be  entitled  to 
settlement,  as  receive  as  her  share  of  his  personal  estate  in  England  would 
to  the  rights  make  up  the  full  sum  of  14,000/.;  and  it  was  declared,  that 
of  the  parties,  the  said  covenant  should  not  be  construed  to  confine  her  share 
and  as  to  the  ^f  ^{3  personal  estate  to  the  sum  of  14,000/.,  or  to  prevent 
h   h  th  ^^^  receiving  any  larger  sum,  in  case  her  share  in  such  per- 

tlement  was  8<»^^y»  (whether  in  England  at  the  time  of  his  decease,  or 
intended  to  at-  aftei'wards  remitted,)  as  his  widow,  should  appear  to  amount 
tach*  to  any  larger  sum:  but  only  to  secure  to  her  in  all  events 

the 
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the  mii  sum  of  14,0(XK.  within  six  months  aflter  his  decease: 
and  in  case  his  personal  property,  which  should  be  in  Bngkmd 
at  his  death,  should  not  be  suffident  to  afford  the  said  sum 
of  14,000/.  as  her  share,  his  heirs,  executors,  &c«  should  in 
pursuance  of  the  covenant  be  obliged  to  adrance  a  sum  su^ 
dent  to  make  up  her  share  the  fiill  sum  of  14tfiO0L;  and  if 
any  other  part  of  his  property  should  afterwards  be  remitted 
or  come  to  England  from  the  East  ladies,  then  the  said 
Lucretia,  her  executors,  adininistrators  and  assigns,  shouU 
be  entitled  to  receive  her  widow's  sliare  only  out  of  the  surplus 
of  the  monies  so  remitted  after  a  deduction  of  the  money 
advanced  to  make  up  the  sum  bf  14,000if. ;  and  it  was  declared, 
that  any  future  estate  coming  to  the  said  Lucreiia  should  be 
settled  upon  the  same  trusts  as  the  said  sum  of  3000/. 

William  Light  died  in  1784  intestate;  leaving  his  wife 
Lucretia  and  four  children  by  her  surviving.  His  widow 
toc^  out  letters  of  administration  to  him. 

In  November  1786  a  bill  was  filed  by  George  Stratum  on 
behidf  of  himself  and  all  other  creditors  of  William  Light 
agamst  his  widow  and  her  brother  Alexander  Luders,  one  of 
the  trustees  in  her  marriage  settlement,  who  had  also  acted  as 
agent  to  his  sister  in  the  management  of  her  property ;  pray- 
ing an  account  of  the  debts ;  and  that  the  settlement  may  be 
declared  fraudulent  and  void  as  against  the  creditors. 

Ltf^etia  Light  by  her  answer  insisted,  that  the  personal 
estate  of  William  Light  remainis^  in  her  hands  unadmini»- 
tered  did  not  amount  to  the  sum  of  14,000f. ;  and  that  she 
ought  to  be  considered  as  a  specialty  creditor  for  that  sum 
with  interest  in  preference  to  the  other  creditors. 

In  April  1791,  before  any  decree  was  made  in  that  cause, 
Lucretia  Light  married  Robert  An$tey.  No  settlement  was 
made  previously  to  that  marriage:  but  by  bcmd,  dated  the 
19th  of  Aprils  1791,  and  executed  after  the  Carriage,  Robert 
Anstey  became  bound  to  Alexander  Ludere  and  to  John  Am- 
stey  and  Arthur  Anstey,  brothers  of  Robert  Anstey,  in  the 
|>enal  sum  of  10,000/. ;  with  a  condition,  redting  the  mar- 
Tiage ;  and  that  Robert  Anstey  was  desirous  of  fulfilling  a 
promise,  which  he  had  made  to  the  said  Lucretia  before  his 
marriage  with  her,  of  making  some  provision  for  her  out  of 
the  fortune,  to  which  he  had  become  entitled  in  right  of  his 

said 


1790; 
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daid  wife,  claiming  under  WiUiam  Lights  her  late  husband,  or 
any  of  the  covenants  in  the  settlement  made  upon  her  mar* 
riage  with  him,  and  b1s6  for  her  four  children  by  that  marriaige^ 
fVilUam  Strattan  Dundas  Light,  Alexander  WhdUey  Lighi, 
I^itreiia  Ughi,  and  Henry  Lights  upon  condition,  that  they 
diould  not  reeeive  or  claim  any  part  of  the  estate  or  effects 
of  their  late  father  from  his  administratrix  under  the  statute 
of  Distributions;  but  the  affairs  of  WiUiam  Light  being  then 
4insetlled,  and  Robert  Anstey  being  then  under  orders  to  leave 
this  country  immediately  to  *join  his  regiment  in  India^  he  vrai 
vUling  in  the  mean  time  to  enter  into  the  said  bonds,  it  was 
declared,  that  the  said  bonds  should  be  void,  if  Robert  Anstey^ 
his  executors  or  administrators,  should  by  a  proper  instrument 
or  instnunents  pay,  assign,  or  make  over,  Uy  Alexander  Luder&i 
John  Anstey i  and  Arthur  Anstey ,  one  full  clear  moiety  or  half 
part  of  what  should  appear  to  be  the  clear  surplus  of  the 
estate  and  effects  of  the  said  WiUiam  Light  deceased,  not 
including  diamonds,  jewels,  rings,  ornaments  of  the  person, 
and  wearing  apparel,  after  full  payment  and  satisfaction  of 
all  the  debts,  charges,  obligations,  or  other  incuinbrances, 
affecting  such  estate  and  effects,  other  than  the  covenant  or 
covenants  in  the  settlement  made  upon  the  said  Lucretia  by 
WUUamLigkti  also  after  payment  and  satisfaction  or  allow- 
ance of  all  costs,  damages  and  e^pences,  which  had  at  any 
time  before  or  might  at  any  time  after  be  incurred  in  any  suit 
or  suits  either  in  Law  or  Equity  already  instituted,  or  which 
had  been  or  might  be  instituted,  respecting  the  estate  and 
effects  and  affairs  of  the  said  William  Light ,  whether  the 
same  or  any  part  thereof  might  have  been  paid  by  or  by  the 
order,  of,  the  said  Lucretia  before  her  said  marriage  out  of 
her  own  private  money,  or  might  be  paid  by  Robert  Ansiejf 
hereafter,  out  of  his  own  private  money  or  out  of  any  part  of 
the  estate  of  William  L^ht^  and  also  after  payment  and  satis- 
faction of.  every  other  expence,  that  might  be  incurred  in  the 
settlement  or  arrangement  of  the  affairs  of  the  said  WiUiwi^ 
Ught  either  in  England  or  elsewhere;  upon  trust  with  the 
xx>|i8ent .  of  Robert  Anstey  during  his  life  and  after  his  death 
oi  Lucretia,  his  wife>  in  case  she  should  survive  him,  to  invest 
the  whole  amount  thereof  in  government  or  real  securities  at 
interest,  and  to  stand  possessed  of  the  st<k;ks^  funds  or  secu- 
rities. 


LuDERff 
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litiira,  upoitt  the  trusts  after  declared :  that  is  ta  ULfi^ispott         XfSOi 
trust  to  pay  to  and  empower  Robert  Ansjtey  lEuid  his  assigns 
to  receive,  the  interf^t  for  his  life;  and  after. his  death  to  pay 
to  or  ^npower  Lucretia^.  his  wife,  in  case  she  should  survive      AMTEX.t 
him,  to  receive  the  same  for  her  life;  and  after  the  death  of 
the  survivor  of  them  upon  trust  to  pay,  assign,  or  make  over,» 
the  principal  of  such  stocks  or  seoirities  equally  to  and  among, 
such  of  her  children  by  WiUiam  lAgki^  as  should  be  Uving,, 
or  be  married,  at  the  death  of  the  survivor  of  Robert  Jnstey, 
and  his  said. wife,  or.  should  have  been  marriedi  and  be  thea 
deadi  leaving  a  child  or  children  surviving,  or  bom  in  due. 
time  afterwards:  but  if  any  of  the  said  children,  of  WUlictm 
Light  should  die  under  age,   not  being  married,  or  having 
been  married  and  not  leaving  a  child  or  children .  surviving, 
as  aforesaid,  or  bom  in  due  time  afterwards,  then  the  partt>i^  * 
him  or  her  so  dying  is  not  to  survive  to -the  others  or  -  other 
of  them,  but  to  go  to  their  representatives  respectively  ac^  - 
x^rding  to  the  statute  of  Distributions;  and^  if  all  of  the  said 
children  should  die  before  th^  survivor  of  Robert  Anstey  and 
Zsucreiia,  his  wife,  under  age  and  unmarried,  or  having  been 
married,  without  leaving  a  child  or  children  surviving  as  afore*^ 
said^  or  bom  in  due  time  afterwards,  then  upon  trust  .to  pay,  . 
assign,  and  make  over,  the  said  principal  unto  the  survivor 
of  Robert  Anstey  and  Lucretioy  his  wife,  his  or  her  executors,  . 
administrators,   and  assigns;  and  which   said  instrument  or 
instruments  should  contain  powers  to  the  trustees  for  changing 
the  securities,  and  for  the  other  purposes  therein  mentioned : 
and  particularly  a  proviso  or  condition,  (as  may  be  most  ad-  - 
yisfable,)  that  before  any  of  the  said  children,  or  any  persons 
claiming  through  them  should  become  entitled  to  receive,  angr 
benefit  under  the  bonds  and  the  instruments  to  be  made  in 
pursuance  thereof,  they  and  each  of  them  should  execute  to 
Robert  An^tey,  his  heirs,  executors,  and  administrators,  and 
to  Lucretia,  his  wife,  her. heirs,  executors,  and  administrators, 
in  case  she  should  survive  him,  or  to  such  other  persons,*^  as 
should  be  entitled,  general  releases,  discharging  them  and  the 
estate  of  WiUiam  Light  from  all  claims  or  dem^ds  whatsor 
ever :  but  such  proviso  should  not  be  intendedor  worded  so 
as  to  deprive  any  child  or  children  of  the  said  children  of 
WiUiam  Light  (surviving  their  respective  parents)  from  claim- 
ing 
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big  the.  inteMst^f  the  «hare  of  their  deceased  parents  during 
thei/  infancy :  but  if  Robert  Amtey  at  the  request  of  the 
trustees  should  not  execute  such  proper  instnuMiit  iigreeably 
tOt  the  eoiktitibn,  the  bond  was  to  remiun  in  fuH  UHQt :  and  it 
was  dedaredi  that  ifo  part  of  the  private  estate  and  effisjcts 
ef  Robert  Anetey  (nor  the  diamondsi  ^  jewels>  paraphenwUa, 
or  other  articles  therein  before  excepted)  shouid  be  fiableto 
•r  bound  by  the  said  boudsi  but  only  the  full  and  clear  moiety 
of  the  surplus  of  the  estate  and  effects  of  WiUiam  lAgki 
after  full  payment,  satisfaction  and  allowance,  of  all  die  debts, 
diarges,  incumbrances,  loss,  costs  and  expences,  therein  be* 
fore  expressed,  and  thereby  intended  to  be  paid,  satisfied,  and 
aflowed  thereout. 

By  the  decree,  made  on  the  22d  of  July,  1791,  in  the  cause 
of  Stratton  v.  Anstey,  the  bill,  so  far  as  it  sought  to  set  aside 
the  deed,  dated  the  10th  of  July,  1776,  was  dismissed  with 
costs ;  and  it  was  referred  to  the  Master  to  take  an  account  of 
ibe  debts  due  to  the  Plaintiffs,  and  of  the  personal  estate  of 
ibe  intestate  WUUam  Light  oome  to  the  hands  of  Robert 
Anstey,  and  his  wife,  and  of  Alexander  Luders;  who  by  his 
answer  admitted,  he  had  received  part ;  and  it  was  dUrected^ 
that  the  pergonal  estate  should  be  applied  in  payment  of  the 
debts  and  funeral  expences  of  the  intestate  in  a  course  of 
administration. 


By  deed  of  release,  dated  the  22d  of  October,  1793,  re- 
citing, that  Alexander  Luders  had  applied  all  the  personal 
estate  of  William  Light,  that  came  to  his  hands,  except  680f« 
E€ut  India  stock  and  700/.  4  per  cent.  Bank  Annuities,  Robert 
Amtey  and  his  wife  released  Luders  from  all  demands  in  her 
tight,  as  administratrix  of  William  Light,  except  the  said  two 
sums  of  680/.  and  700/.  stock ;  and  Robert  Anstey  agreed  to 
indemnify  Luders  against  aD  demands  on  account  of  the  suit 
of  Stratton  v.  Anstey ;  and  Luders  covenanted,  that;  as  soon 
as  he  should  be  discharged  from  that  suit,  he  would  transfer 
the  said  stock  to  Robert  Anstey :  the  same  haying  been  laid 
out  by  him  as  part  of  the  sum  covenanted  by  WiKam 
to  be  paid  for  the  benefit  of  Lucretia  Anstey. 


0ASE9  IN  CHANCERY. 


SO^ 


LUDBRS 

Anstbt. 


iMcreHa  Amiey  died  in  April  1794^  hmvinghad  only  oncf  chili         I7M. 
by  her  second  marriage;  who  died  an  infant,    Robert  AriHey 
took  out  letters  of  administration  to  h^;    and  Alexander 
Ijuders  obtained  letters  of  administration  *  de  borne  mm  of 
William  Light  during  the  minority  of  his  children* 

The  bill  was  filed  l^  Alexander  Ludere  and  the  four  Maat 
children  of  William  lAght  against  Robert  Anetey  and  his  twa. 
brothers;  praying  an  account  of  all  sums  of  money,  secimtie* 
and  other  personal  estate,  which  the  Defendant  Robert  Anstey 
had  at  ^  any  time  possessed  or  received  in  right  of  his  later      [  ^  506  ] 
wife,  dnd  of  all  sums  of  money  in  the  ftmdsr  securitiei^  and 
ether  personal  estate^  (except  jewels,  rings,  ornaments  of  the 
person,  and  wearing  apparel)  in  the  possession  or  power  of 
Lucretia  Anetey  at  the  time  of  her  marriage  with  Robert 
Aneteyf  which  she  claimed  to  be  entitled  to,  or  had  j^ossessedy 
or  received  as  administratrix  of,  or  otherwise  under,  WURmm 
lAglUf  or  as  part  of  his  personal  estate  or  the  produce  thereof} 
and  an  account  of  all  the  personal  estate  of  WiUiam  Lights 
except  as  aforesaid,  received  by  Robert  Anstey  and  Lucretia^ 
his  wife,  during  such  second  coverture;  and  that  all  such  per* 
Bonal  estate  or  the  securities,  &c.  maybe  transferred  to  the 
Accountant  General;  and  that  the  property  or  fortune  of  the 
hte  Lucretia  Anstey  may  be  settled  according  to  the  terms  of 
a  letter  dated  the  17th  o£  April,  1791,  mentioned  in  the  bill: 
but  if  it  should  appear  to  the  Courts  that  the  Defendant 
Robert  Anstey  is  not  bound  to  make  a  settlement  according  to 
the  terms  of  such  letter,  then  that  he  may  be  compelled  to 
make  a  settlement  of  one  moiety  of  the  monies  retained  by 
him  and  Lucretia,  his  wife,  towards  satisfaction  of  the  cove* 
tant  in  the  settlement,  dated  the  10th  of  July,  1776,  or  which 
shall  hereafter  be  paid  or  payable  in  respect  thereof,  and  also 
one  moiety  of  the  clear  residue,  if  any,  of  the  personal  estate 
and  eflSscts  of  WilUam  Light,  upon  the  trusts  of  the  said  bonds 
Ibr  the  benefit  of  the  infant  Plaintzfis  according  to  their  re- 
8{>eedve  rights  and  interests  therein,  and  that  such  ferther 
fMtrts  of  the  i^^due  of  the  personal  estate  of  WiUiam  Light, 
as  the  Plaintiffs,  the  infants,  respectively  may  appear  entitled 
fo  or  interested  in,  may  be  applied  or  secured  for  their  benefit; 
and  that  Robert  Anstey  may  be  restrained  from  commencing 
any  action  against  the  Plaintiff  XrtrcKrr^  to  compel  the  transfer 
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of  680/^  Eoif  InOd  stock,    and  700/.    4  per  cent.    B«ik 
Annuities. 

The  bill  dbarged,  that  it  would  appear,  how  miich  of  the 
personal  estate  of  Light  is  applicable  to  the  settlement,  if  the 
Defendant  Robert  Anstey  would,  account  for  the  personal 
estate' received  by  him  in  right  of  his  wife ;  that  the  said  East 
India  Stock  and  Bank  Annuities  form  part  of  the  fortune  of 
Jducretia  Anstey :  and  ought  to  be  settled  according  to  the 
letter  of  the  17th  oi  April  i  and  that  the  Defendant  had  re- 
ceived other  parts  of  her  fortune  to  a  much  greater  amount 
than  he  is  entitled  to;  and  therefore  the  *  dividends  of  the 
said  s^k  ought  to  be  secured  for  the  benefit  of  the  infant 
Plaintiffs. 

.  There  being  no  evidence  in  the  cause,  it  rested  upon  the 
answers  of  Robert  Anstey  and  .Arthur  Anstey.  The  Lord 
Xlhancellor  said,  he  should  consider  the  latter  as  if  he  had 
been  examined  as  a  witness. 

The  letter  represented  by  the  bill  as  the  proper  basis  of  the 
settlement  was  written  hy  Robert  Anstey  from  London  to 
Jjucretia  Light  si  Bath;  and  was  dated  Sunday  the  17th  of 
AprUi  1791.  It  appeared  to  be  in  answer  to  objections,  that 
had  been  made  by  Mrs.  Light  to  Mr.  Anstey^  proposals,  of 
marriage  on  account  of  the  difference  of  ihm  ages,  and  of 
her  children,  and  the  danger  of  leaving  them  unprovided. 
Mr*  Anstey  in  that  letter  disclaims  all  idea  of  her  fortune ; 
declaring,  that  he  only  wishes  to  call  her  his  previously  to  his 
then  intended  departure  for  India.  He  represents,  that  his 
allowance,  while  he  remains  there,  will  be  near  lOOOL  per 
annum;  so  that  she  in  no  respect  need  curtail  her  expences 
during  his  absence;  that  at  his  return  he  shall  have  between 
3  Imd  400/%  a-year*    The  letter  then  proceeds  thus : 

**  In  case  of  an  addition  to  your  family  aflterwards  I  have 

proposed  that  one-third  of  your  fortune  should  go  to  (hem ; 

secure  one  to  your  present  children :  should  the  number  of 
'^  the  latter  be  more  than  your  former,  divide  the  two-thirds 
"  in  such  a  manner  as  to  make  all  equal ;  and  in  the  evept  of 
'*  our  deaths  divide  the  other  thii-d  amongst  them  alL  One 
''third  with  the  addition  of  my  own  income  and  what  my 
**  father  will  give  me,  which  considering  the  number  of  his 
''  children  will  be  handsome,  I  am  confident  we  shall  be  able 
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^  to  Jire  on  very  comfortably  and  as  mudv  to  your  hap]^neis 
''  and  pleasure  as  at  pf^sent :  ** 

Then  adverting  to  an  avowal  she  had  made  in  a  letter  to 
himi  that  did  fortune  permit  her  to  do  it,  she  would  miake  a 
detefmfaiation  in  his  £givor»  he  asks,  **  Why  wiU  it  not  ?  Con» 
''  rider  the  proposals  I  have  made  above*  -I  am  convinced  you 
"  win  find  it  win." 

JRoberi  )Ansiey  was  at  this  time  Captain  in  a  regiment  serv- 
ing in  ihe  East  Indies,  and  being  under  orders  to  join  his 
regiment,  and  *  intending  not  to  marry  previously  to  his  de« 
parture,  he  had  taken  leave  of  his  friends ;  and  his  baggage 
was  on  board  the  ship ;  which  was  then  in  dafly  expectation  of 
sailing :  but  finding,  there  was  a  probability  of  a  short  delay, 
he  went  to  Bath*  on  the  20th  of  April  for  the  purpose  of  mar- 
rying Mrs.  Light.  He  arrived  there  early  in  the  morning  of 
the  SIst;  when,  after  they  had  met,  and  just  before  they  were 
goiiig  to  be  married,  he  sent  to  his  hrother  Arthur  Ansiey, 
requesting  a  meeting ;  and  upon  his  coming  Robert  Anstey 
mentioned,  that  he  and  Lucretia  Light  were  then  immediately 
going  to  be  married ;  and  he  requested  his  brother  to  accom- 
pany them  to  church  for  the  purpose  of  giving  her  away :  but 
Arthur  Anstey ,  as  soon  as  he  was  informed  by  Robert  Anstey, 
that  his  intention  of  marrying  Mrs.  Light  was  unknown  to  his 
fiitfaet  and  every  other  part  of  his  family,  declined  attending 
them  to  church ;  and  soon  afterwards  went  away ;  having  first 
suggested  to  his  brother  the  propriety  of  his  making  some 
settlement  on  or  provision  for  his  intended  wife  and  her 
children  by  her  former  husband :  in  answer  to  which  Robert 
Anstey  said,  that  there  was  not  then  time  for  making  a  settle- 
ment or  provision  for  them :  but  he  assured  his  brother,  that 
after  his  marriage  and  before  he  should  leave  England  he  would 
make  any  settlement  or  provision,  which  Arthur  Anstey  should 
think  right  and  proper ;  and  would  do  whatever  he  thought, 
that  as  a  man  of  honour  he  ought  to  do  in  that  respect. 

A  few  hours  aft«r  the  marriage  Captain  HXkdi^rs.  Anstey 
and  Mr.  Arthur  Anstey  went  to  London;  where  a  negotiation 
took  place  between  Mr.  Arthur  Anstey  and  Mr.  Luders ;  in 
consequence  of  which  the  bond  was  prepared  by  the  former, 
vrho  soon  returned  with  his  sister-in-law  to  Bath,  in  order  to 
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dfnctige  her  affairs  previously  to  her  qmtting  England;  Robert 
Anstey  being  either  at  London  or  Gravesend. 

"When  the  bond  was  ready,  Arthur  Anstey  and  iMcretia 
Anstey  set  out  frOm  Bat  ft  (or  London.  Robert  Anstey  met 
them  in  their  way;  and  being  much  pressed  for  time  fronr 
the  apprehension  of  losing  his  passage  he  executed  the  bond' 
ill  a  carriage  on  the  road. 


[•509] 


Robert  Anstey  by  his  answer  stated,  that  according  to  the 
best  of  his  knowledge,  remembrance,  and  belief,  no  letter 
passed  between  *  him  and  his  wife,  nor  did  he  write  any 
letter  to  her,  previous  to  his  marriage  concerning  any  pro- 
posed or  intended  settlement,  except  the  letter  of  the  17th 
6f  April;  that  the  proposal  thereift  made  with  respect  to  a 
settlement  or  provision  was  never  assented  or  agreed  to,  or 
even  tn  any  manner  answered,  noticed,  or  alluded  to  by  her 
in  any  of  her  letters  to  him  from  the  time  of  his  writing  that 
fetter  to  the  time  of  his  executing  the  bond :  nor  was  the  bend 
made  in  consequence,  pursuance  or  contemplation  of,  such 
iMer,  h()r with  any  reference  thereto:  nor  was  there  any  -pTO- 
mi^  or  agreeitqient  relative  to  a  settlement  or  provision  ever 
made  by  him  and  Zrticre/fa, '  or  by  him  to  any  one  on  her 
l^hidf,  before  the  marriage. 

The  answer  also  stated,  that  the  Defendant  was  vrilUng  to 
•settle  according  to  the  bond  t  but  the  Plaintiff  insisted,  that 
according  to  the  terms  of  the  bond  the  Defendant  is  bound 
fo  settle  a  moiety  of  the  fortune  of  Lucretia  Anstey  at  the 
time  of  the  deaih  of  William  Light.  The  Defendant  insists, 
he  is  bound  to  settle  a  moiety  of  the  fortune  at  the  lime  of 
l^is  marriage,  and  not  at  any  other  time. 

The  answer  further  stated,  vrith  reference  to  the  recital  in 
<he  deed,  dated  the  22d  of  October  1723,  that  Lucretia  Anstey 
ha:d  for  the  benefit  of  her  children  previously  to  her  marriage 
with  the  Defendflint  consented  and  agreed  to  take  only  a  Ufe 
estate  in  certain  stims  therein  mentioned,  and  that 'all  ihe 
parties  thereto  were  desirous  to  confirm  the  said  agreemmit, 
that  no  such  agreement  was  ma^;  and  that  the  said  redtti 
appears  to  the  Defendant  to  be  an  interlineation  in  the  draft; 
and  he  cannot  conceive  any  other  ijeason  for  it,  except  that 
line  Plaintiff  Xffr^fer^  might  suggest  it,  in  order  to  guard  the 
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tjetileittent  6f  the  teims  therein  metitioned  or  aHuded  to  (ratA  179D. 
any  question  that  might  be  made  as  to  its  validity  agunst  any 
creditors  of  the  Defendant;  and  he  insisted;  that  these  circum- 
stances afford  strong  presumptive  evidence,  that  the  recital'in 
the  condition  of  the  bond  could  only  have  been  inserted  with 
a  view  to  guard  the  settlement  thereby  provided  against  such 
question. 

The  answer  charged  the  Plaintiff  XrCideff*^  with  keeping  his 
sister  in  the  dark  as  to  the  account  of  her  fortune  and  making 
use  of  it;  ♦and  stated,  that  he  had  not  given  the  Defendant  [  *510  ] 
any  satisfactory  account ;  that  Lucretia  Anstey  frequently  de- 
clared, she  was  much  dissatisfied,  and  thought,  she  was  worth  % 
more :  that  the  release  was  executed,  in  Order  to  prevent  the 
Plaintiff's  departing  from  a  verbal  agreement  with  his  sister 
to  take  equal  interests  after  the  death  of  their  mother  in  the 
property  which  she  enjoyed  for  life,  and  to  avoid  any  dispute, 
and  to  be  upon  a  friendly  footing;  but  not  upon  a  conviction, 
that  the  accounts  were  clear. 

The  Defendant  Arthur  Anstey  by  his  answer  stat^,  that 
upon  his  arrival  in  London  with  his  brother  and  sister  after  the 
marriage,  at  her  request,  and  with  a  view  of  prevailing  upon  the 
Plaintiff  Zrttder^  to  see  her,  and  to  consult  with  him  respecting 
the  measures,  which  it  might  be  most  advisable  to  take  in 
order  to  fulfil  Robert  Anstey'^  promise  to  this  Defendant  of 
making  some  provision  for  Lucretia  Anstey  and  her  children 
by  her  former  marriage,  this  Defendant  requested  an  interview 
with  the  VlmkiMS Luders\  which  at  length  took  place;  when 
the  Defendant  acquainted  Luders  with  the  purport  of  the 
conversation,  which  passed  between  him  and  his  brother  at 
Bath  respecting  a  settlement;  and  that  his  brother  had  left 
it  to  him  to  arrange  the  terms:  but.no  measures  were  then 
taken. 

Upon  the  Defendant's  return  to  Bath  with  his  sister  several 
meetings  upon  the  subject  took  place  between  the  Plaintiff 
Luders  and  him.  The  Defendant  at  first  proposed  to  settle 
for  the  benefit  o{  Lucretia  Anstey  and  her  children  by  her 
former  husband  one  third  of  the  fortune,  to  which  she  was 
then  entitled  out  of  the  estate  of  her  former  husband ;  and 
the  Plaintiff  eagerly  acceded  thereto,  and  expressed  himself 
highly  satisfied  therewith:  but  the  Defendant  in  order  that 
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he  might  manifest  his  brother's  dneetewish  and  inientkm, 
as  he  expressed  to  him,  to  do  every  fhing,  that  was  handscHoe 
towards  the  children  of  the  former  marriage,  as  far  as-  might 
be  consistefit  with  making  a  due  provision  for  the  children  of 
the  second  marriagei  took  upon  hinfeelf  afterwards  to  propose 
to  settle  one  half,  instead  of  a  third  only,  of  her  said  fortune, 
and  to  settle  the  other  moiety  thereof  for  the  benefit  of 
Robert  Anstey  and  Lucretia,  and  the  children  of  their  mar- 
riage, if  they  should  have  any;  and  that  the  Ptuntiff  not 
only  expressed  his  consent  and  approbation-  of  thAt  proposal, 
.but  declared,  that  such  settlement  of  a  moiety  upon  the  chil- 
dren of  the  first  marriage  was  highly  ^satisfietctory  to  hin^  and 
perfectly  honourable  and  Uberal  on  the  part  of  the  Defend- 
^mt^  Lucretia  Anstey  was  not  present  at  these  meetings :  but 
the  Defendant  communicated  to  her  firom  time  to  time  upon 
the  subject  of  the  intended  settlement;  and  she  expressed 
herself  highly  satisfied  and  pleased  with  the  arrangement. 

The  answer  stated,  that,  there  not  being  time  to  prepare 
a  regular  deed  of  settlement,  it  was  agreed  between  the 
Plaintiff  and  the  Defendant  Arthur  Anstey^  that  a  bond  shotild 
be  executed  by  Robert  Anstey ^  conditioned  for  making  the 
settlement  agreed  on;  and  the  Defendant  ^i^Atfr  ^iw^y  at 
the  request  of  the  Plaintiff  drew  a  draft  of  the  condition  of 
such  b6nd ;  and  several  conferences  took  place  between  them 
upon  the  subject  in  the  course  of  drawing  the  draft;  and  they 
went  through  it  together. 

The  answer  farther  stated,  that  the  recital  contained  in  the 
condition  of  the  bond  of  Robert  Anstey*s  being  desirous  of 
fulfilling  the  promise  he  made  to  the  said  Lucretia  before  his 
marriage  with  her  of  making  some  provision  for  her  was  inter- 
lined in  the  original  draft  of  the  said  bond  in  this  Defendant*s 
hand-writing,  and  is  a  variation  in  the  form  of  the  draft,  as 
originally  worded  by  the  Defendant ;  and  for  the  reason  here- 
after given  the  Defendant  is  convinced  and. verily  believes, 
fiuch  interlineation  or  variation  was  not  made  or  consented  to 
on  the  part  of  the  Defendant  from  the  idea^  that  Robert 
Anstey  had  actually  made  any  specific  promise  to  Lueretia 
Anstey  before  his  marriage,  or  any  proposal,  offer  or  promise 
whatsoever,  other  than  the  promise  made  by  him  to  this 
Defendant  on  the  morning  of  the  marriage^;  and  in  particular 

that 
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Ibat  the  isaid  recital  did  not,  nor  cotddi  bear  any  rehtioh  ta 
tlie  proposal^  overturei  or  suggestion,  in  the  letter  of  the 
I7th  of  April  1791 :  nor  could  such  letter  be  in  the  contem- 
plation of  either  the  Plaintiff  or  the  Defendant,  when  the  said 
bond  was  prepared^  because  neither  he,  nor,  as  he  believes, 
the  Plaintiff,  then  knew  of  any  such  letter  having  been  written 
by  Robert  Anstey^  .nor  of  his  having  ever  made  any  such 
proposal. 

The  Defendant  Robert  Anstey  did  not  read  the  bond;  nor 
was  it  read  to  him':  but  he  was  informed  by  his  brother 
generally  of  the  contents ;  upon  which,  as  soon  as  he  under- 
;8tood,  diat  the  Plaintiff  and  Mrs.  Anstey  were  satisfied,  he 
executed  it  immediately :  nor  did  he  know  more  of  the  coii^ 
tents  than  by  *  that  general  information,  till  after  he  and^ 
Mrs.  ^iw/ey  had  arrived  \ikJndia\  when  he  received  a  copy 
of  it.    . 
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[  •sig  ] 


Solicitor  General  and  Mr.  Coop,  for  the  Plaintiffii, 
Made  two  points  :  First,  that  the  letter  of  the  17th  o{  April 
1791  must  be  the  basis  of  the  settlement: 

Secondly,  that  the  subject  of  the  settlement  was  die  fortune 
of  Mrs.  Anstey,  as  it  existed  at  the  death  of  her  first  husband; 
tts  to  which  they  relied  upon  the  provision  in  the  bond  for 
payment  of  all  costs  and  expences,  which  had  been  or  mlgl\t 
be  incurred  respecting  the  affairs  of  William  Light. 


Lord  Chancellor. 

I  do  not  see,  how  it  is  possible  to  avoid  making  the  letter 
the  basis  of  the  settlement :  Mr.  Anstey  having  instantly  fol- 
lowed the  letter :  and  the  marriage  having  taken  place  imme- 
flUately. 

This  is  a  very  important  case ;  and  the  old  cases  in  Equity 
Cases  Abridged,  and  particularly  Cooks  v.  Mascdll  ( 52 }  are 
not  near  so  strong. 

Xhe  phrase  of  this  letter  is  very  strong.  It  purports  to  be 
an  answer  to  objections  made  by  her  to  the  marriage ;  whicb 
he  endeavours  to  obviate:  first,  as  to  his  age:  secondly,  it  is 
evident,  she  had  objected,  that  after  doing  what  she  was  in 
duty  bound  to  do  towards  her  existing  children,  they  would 

•  not 

(52)  2  Vern.  2L0.     1  Eq.  Ca.  Abr.  22. 
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not*  hftve  enough  to  live  upon.  To  these  objections  he  make  A' 
this  answer:  and  the  phrase  is  ^^  I  have  proposed^  He  refers 
to  it  ^s  >  foregone  proposal  in  some  conversation  between 
them.  Therefore  upon  his  part  this  letter  contains  a  specific 
and  complete  arrangement  of  their  mbney  affairs  r  and  upoii 
this  letter  the  marriage  took  effect.  The  only  conclusion  I 
can  now  draw  is^  that  this  satisfied  all  her  objections ;  and 
she  married. 


[  *513  ] 


Mi*.  MansfieUj  Mr.  RichardSf  and  Mr.  Alexander ^  for  the 
Defendants. 
The  proposal  by  the  letter  never  was  agreed  to,  or  in  any 
manner  noticed,  by  Mrs.  Anstey ;  and  the  answer  oi  Arthur  Aw" 
9Uy  shews,  the  bond  could  have  no  relation  to  that  letter.    The 
l^etter  was  not  known  either  to  him  or  the  Pldntiff.    The  *  re- 
cital of  the  previous  promise  was  merely  inserted  by  interlinei^- 
tion  on  account  of  creditors ;  the  settlement  being  after  mar- 
riage.   Arthur  Anstey^  who  prepared  it,  frequently  conferred 
with  Mrs.  Anstey  upon  the  subject.     Both  she  and  her  brother 
approved  of  it.     The  proposal  in  the  letter,  to  settle  her  whole 
fortune,  reserving  for  themselves  only  the  interest  of  one-third 
for  their  lives,  is  very  absurd ;  and  there  is  a  previous  con- 
dition, upon  which  the  whole  depends.    The  letter  was  mrt 
put  into  the  hands  of  a  trustee  or  a  fiiend,  but  was  preserved 
by  mere  accident,  and  was  found  among  Mrs.  AnHey*s  letters 
after  her  death.     It  was  not  kept  with  a  view  to  any  transac- 
tion, that  was  to  arise  upon  it.     It  is  evident  fironi  her  assent- 
ing to  the  terms  of  the  bond,  diat  she  did  not  consider  her 
property  to  be  bound  by  the  letter.     Unless  it  can  be  raised 
to  an  agreement  binding  her  equally,  it  cannot  bind  the  Pe- 
fendant.    It  is  to  be  observed,  that  the  letter  was  written  on 
Sundays  and  therefore  could  not  have  been  put  into  the  post 
imtil  the  next  day ;  and  on  Wednesday  the  Defendapt  went 
to  Bath. 

If  the  settlement  is  to  be  made  according  to  the  letter,  the 
defendant  is  entitled  to  one-third  in  right  of  the  deceased 
child,  and  to  the  interest  of  another  third  for  his  life,  and  a 
share  of  that  third  also  in  right  of  the  deceased  child. 

Upon  the  other  question,  the  recital  of  the  bond  shews, 
that  nothing  more  than  a  moiety  of  the  then  existing  fortune 

of 
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of  Hrs..  ligM  was  to  be  settlctd.  Other,  wprds  would  haye 
Jbeen  proper,  if  the  intention  was  to  settle  a  moiety  of  the 
whole  fortune,  that  ever  existed,  as  has  been  contended  upon 
the  provision  for  payment  of  all  costs  and  expences,  that  had 
been,  or  might  be  incurred  in  any  suit  respecting  the  aftairs  of 
WilUam  Light:  but  those  are  only  general  words.  AH  the 
fortune,  that  ever  existed^  cannot  be  intende4* 


1790. 


LUDBRS 
V. 
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Lord  Chanceli<or« 

The  account  to  be  taken  in  this  cause  will  not  be  of  the 
estate  of  William  Light,  but  of  how  much  the  Defendant 
Robert  Anstey  received  in  right  pf  his  wife.  In  order  to 
have  that  ascertained  an  account  of  Lighfs  assets  must  be 
token  in  the  other  cause. 

I  think,  the  bond  having  established,  that  it  was  intended 
4o  be  for  the  purpose  of  fulfilling  a  promise  made  before  mar^ 
riage,  and  a  written  promise  before  marriage  being  preserved, 
upon  which  without  more  the  marrisige  took  place,  I  must 
bind  him  by  that  (53).  I  must  take  the  fact  as  Arthur  Anstey 
states  it ;  that  his  reason  for  inserting  the  recital  was  his  recol- 
lection of  the  promise  }iis  brother  made  to  him.  It  is  re- 
quiring a  good  deal  .of  me,  when  he  recites  a  promise^  that 
I  should  give  him  credit  for  npt  knowing  the  contents  of  the 
letter.  I  do  npt  mean^o  impeach  the  credit  due  tp  both  th^ 
answers:  but  upon  the  face  of  tl^  writing  liere  is  a  bond, 
with  the  Defendant's,  name  to  it,  raiting  a  promise  before 
marriage ;  and  there  is  a  promise  made  before  marriage^ 

.  But  I  will  put  that  out  of  the  case ;  for  ^  th^  bond  ha4 
never  exbted,  and  the  marriage  had  taken  place  upon  the 
Jetter  without  farther  communication,  in  fiivour  pf  Light' %  cbilr 
^ejk  or  the  children  of  this  marriage  I  should  have  held  them 
bound;  and  that  the  Defendant  Robert  An$tey  was  clearly 
bound  by  this  engagement  ( 54  )p  She  marries  upon  this  en- 
gagement.    Suppose,  there  were  children  of  this  marriage,  it 

.is 

• 

(j&3)  The  Ck>ansel  for  the  De-    conseqaenQe  of  any  promise  ex- 


^ndant  here  observed,  Uiat 
4nhwr  Aiuiey,  whom  the  Lord 
Chancellor  had  said  he  should 
ooDsider  as  a  witness,  proved, 
that  the  bond  was  not  made  in 


cept  the  verbal  promise,  made 
to  him  JQst  before  the  mar- 
riage. 

(64)  Post,  Vol.  V,  125,  &Cal- 
lagfwn  v.  Cooper. 
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IB  impossible  to  say;  Iboth  the  father  and  mother  would  not 
be  bound ;  though  it  was  only  her  fortune.  There  is  no  locus 
ptenitentitJB  in  this  case ;  and  I  should  require  a  positive,  dis- 
tinety  dissent;  and  that  could  not  be  evidenced  by  any  thing 
but  an  actual  settlement  befpre  marriage  varying  from  that. 
Certainly  it  was  a  reasonable,  proper,  and  perfectly  right, 
settlement.  It  is  clear,  the  embarrassment  as  to  the  difficulty 
she  found  of  leaving  the  children,  she  then  had,  unprovided, 
was  one  obstacle  to  the  marriage.  They  were  referred  to  by 
Mr.  Anstey  in  the  letter  in  terms  of  affection.  Her  anxiety 
was  removed  by  that  proposal;  which  according  to  the  le^ 
ter  had  been  the  object  of  previous  communication;  and  of 
which  he  speaks  in  a  manner  that  would  bind  him ;  and  in 
consequence  the  marriage  took  place.  So  that  I  do  not  lay 
much  stress  in  support  of  the  decree  upon  the  bond  having 
this  recital  in  it'.  I  really  believe  what  is  said  in  the  answer 
of  Arthur  Anstey  as  to  the  recital  in  the  bond ;  though  it  *  b 
very  difficult  for  the  Court  to  conclude  against  the  written 
instrument. 

I  rather  think,  the  Defendant  is  entitled  to  one-third  of  the 
fbrtune  in  right  of  his  child,  who  is  dead.  The  meamng  of 
the  letter  is  very  clear.  Upon  the  supposition,  that  there 
would  be  mtre  than  four  children,  he  did  not  intend,  that  his 
children  should  be  worse  off  than  those  by  the  first  marriage. 
That  would  make  it  necessary  to  throw  the  two-thirds  toge- 
ther into  one  fund,  and  divide  it  equally* 

Therefore  decree  a  settlement  to  be  executed,  to  carry  inta 
effect  the  terms  of  the  letter,  dated  the  17th  o(  April,  1791. 
For  that  purpose  let  an  account  be  taken  of  the  fortone, 
which  Mrsl  Anstey  was  possessed  of  or  entided  to  at  the  time 
of  her  marriage  with  the  Defendant,  oome  to  his  hands,  or 
to  the  hands  of  the  Plaintiff  Luders,  or  of  William  SiraUom 
Ihtndas  Light  ( 55),  administrator  de  bonis  non  of  Willism 
Light.  Declare,  that  the  Defendant  Robert  Anstey  is  entitled 
to  one  third  in  right  of  his  deceased  child ;  that  one  third 
belongs  to  the  children  of  the  first  marriage  now ;  and  that 
the  Defendaiit  is  entitled  to  a  fifth  of  the  csfital  of  the  other 
third,  and  to  the  interest  of  the  remaining  fbiir  fifths  of  that 
^}^xA  for  his  life ;  and  that  the  remaining  four  fifths,  subjeet 

(6 

(1^1^)  At  the  heariog  he  had  attained  the  age  of  twenty-one. 
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to  the  D6rendant*8  interest  for  life,  belong  to  the  Ptalntiffip,         IJM. 

the  children  of  William  Light ;  and  the  Master  was  directed 

to  see  the  said  four  fifths  settled  accordingly,  and  to  see  the 

other  third  settled  upon  the  Plaintiffs  agreeably  to  the  terms       Anstey* 

of  the  said  letter.    The  reference  was  to  the  same  Master,  to 

whom  the  other  cause  was  referred ;  and  the  consideration  of 

farther  directions  was  reserved  (  56  )• 

(56)    See  post,  the    re-heariog  of   this  ci(i^e,  Y(^h  V,  21 2(. 
Jtamfall  v.  Morgan,  XU^  Cf7« 

Rolls. 
^     '  17M. 

March  ISth. 

FRANCO  €?.  FRANCO.  Apnl  nth, 

Uth. 
JOSEPH  FRANCO,  carrying  on  business  at  Lisbon,  by     Bill  by  bos- 

his  will,  dated  the  31st  o£  March,  1772,  directed,  that  im-  band  for  stock 

mediately  after  his  decease  his  testamentary  executors  should  ^^^^  '^  ^"*^ 

discontinue  his  ♦house  of  trade  then  carried  on  under  the  firm  r»516l   . 

wit(B  *  n 

of  Joseph  and  David  Franco;  for  which  reason  he  ordered    ,  . 

"^  claim  was  set 

th^m  to  close  the  business  then  begun,  and  to  strike  a  balance        under  a 

in  the  books  of  the  said  Company  within  one  year  setter  his  \^nd  by  the 
death :  and,  if  possible  in  the  course  of  that  year,  or  as  soon  wife  and  ber 
as  may  be,  to  remit  to  bis  pephews  Moses  apd  Raphael  Franco  former  bos- 
at  London  as  far  as  the  sum  of  27,000/.  sterling,'  for  them  to  band,  secar- 
invest  in  Bank  Long  Annuiti^  consohdated  or  some  other  of  *°?  •**.  •°?^'*y 
the  public  funds,  as  they  should  think  proper,  to  be  invested  ®°   ® .     ^     ** 
in  the  names  of  his  said  nephews ;  to  whom  he  gave  the  stock  o-gj^nmlnt  fg- 
so  to  be  purchased,  in  trust  for  them  to  receive  the  interest  valnable  Con- 
or dividepds  every  half  year,  and  pay  them  to  his  beloved  sideration :  ba( 
daughter /Zo^f^e/,  wife  to  his  nephew  Mr.  Abram  Haim  Franco,  as  it  came  be^* 
during  the  term  of  her  natural  life;  and  to  pay  or  cause  to  be  ^^^^  *be  Coar| 
paid  the  said  dividends  into  the  hands  of  his  said  daughter,  coHalerally , 

and  take  her  receipt  for  the  same:  which  was  to  l^  a  full  dis*    , .     . 

*      ^  •     ,    ^  ♦  *    '  '  objections 

charge  to  his  s^id  nephews  j  and  after  his  daughtef  s  decease  ,^^^^  taken 

"^  upon  the  aa^ 
nnity  act,  the  iufaqpy  of  tb^  wife  and  the  nature  of  her  interest  at  the 
time,  the  Master  of  the  RoUt,  though  upon  the  general  question  locliDiog 
in  favor  of  the  wife's  ecjuity  against  an  assignee  for  valuable  consideration, 
would  not  detormine  it;  but  referred  it  to  the  Master  to  approve  a  set-* 
tlemeut  upon  the  wife  and  ber  issue,  with  liberty  to  the  representative  of 
the  obligee  to  apply. 
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he  ordered  his  said  nephews^  or  their  executors  or  adminir- 
8tratorS|  to  pay  the  said  capital  with  what  increase  there  might 
he  to  the  sons  or  daughters,  which  it  should  please  God  to 
grant  to  his  daughter  Raquel,  in  equal  shares ;  as  well  to  the 
males  as  to  the  females;  unto  each  of  them,  as  they  shall 
pittain  to  their  ages  of  twenty-one  years ;  and  sooner  if  any  of 
them  shall  be  married  with  the  consent  of  their:  parents,  be- 
fore they  attain  such  ages :  but  in  case  his  said  daughter 
Raquel  should  die  without  leaving  issue  of  her  body,  he  or- 
dered, the  capital  to  be  divided  among  his  nephews,  share 
and  share  alike ;  and  if  any  pf  them  should  die  before  his 
daughter,  the  share  of  such  of  them  to  be  divided  in  equal 
portions  among  such  as  should  be  living  at  her  decease* 

By  a  codicil,  dated  the  5th  o{  February^  1775,  confirming 
the  said  legacy  in  the  will,  and  taking  notice  of  the  death  of 
Moses  Franco^  the  testator  ordered  the  sum  of  S7,000/.  to 
be  remitted  to  Raphael  Franco^  Jacob  Franco^  and 
Franco. 


[•517] 


The  testator  died  on  the  1 2th  of  March,  1783,  A  great  part 
of  the  legacy  of  37fi00f.  was  remitted  to  England,  and  laid 
out  in  Bank  Annuities. 

Leah  Franco,  the  only  child  of  the  testator's  daughter 
Jtaquel  by  her  husband  Abram  Haim  Franco,  at  the  age  of 
fifteen  married  ♦  Michael  O'Brien ;  who  died  on  the  lOdi 
of  September,  1795;  leaving  his  wife,  stilt  under  the  age  of 
twenty-one,  and  one  son,  Joseph  O'Brien,  the  only  issue  of 
that  marriage. 

Micliael  O'Brien  by  his  will,  dated  the  11th  of  August, 
1775,  reciting  his  marriage,  and  the  legacy  of  27,000/.  given 
by  the  will  o{  Joseph  Franco,  and  that  the  above  suni  was  left 
to  the  said  Raquel  Franco  without  any  control  or  interference 
of  her  said  husband,  and  to  her  lawful  issue  after  her  de- 
cease, and  that  ahe  has  only  one  child  (nor  ever  had)  living, 
but  the  said  Leah  O'Brien,  his  wife,  and  the  sum  of  33,079/. 
Bank  Annuities  (purchased  with  part  of  the  money  retnitted) 
devolves  to  his  wife  after  the  decease  of  her  said  mother ;  and 
farther  reciting,  that  he  had  one  son  by  his  said  wife^  about 
the  age  of  two  years,  or  upwards,  to  whom  t\ke  said  sum  of 

33,079t 
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SSfifl9l*  Bank  Annuities  will  also  descend :  to  which  he  will 
be  entitled  upon  the  demise  of  his  mother,  according  to  the 
wiU  of  his  grandfather,  in  the  event  of  the  death  of  his  grand- 
mother and  mother  without  any  other  children  but  him,  nomi- 
nated his  worthy  friend  Bartholomew  Marsano  sole  and  only 
guardian  to  his  son  duruig  his  minority ;  and  the  testator  in 
the  event  of  the  death  of  his  mother-in-law  appointed  his  wife 
jointrguardian  with  Marsano  during  his  son's  minority  and  her 
widowhood:   after  which  period  her  guardianship  to  cease, 
and  return  solely  to  Marsano;  and  in  the  event  of  her  marry- 
ing again,  and  having  one  or  more  children  by  her  second 
marriage,  then,  as  the  said  capital  sum  of  33,079/.  becomes 
distributable  among  all  his  wife's  lawful  children,  share  and 
dbare  alike,  he  still  continued,  and  willed  thereby  to  appoint, 
the  said  Bartholomew  Marsano  as  his  said  son's  guardian  to 
receive,  recover,  apply,  and  dispose  of,  his  share  of  such 
capital  stock  as  may  come  to  him  after  his  mother's  decease 
in  common  with  her  other  children.    The  testator  also  gave 
to  Marsano,  all  debts  due  to  him,  which  he  should  hereafter 
particularize,  and*  all  other  estate,    legacies,  and  bequests, 
which  may  staitd  good  in  law,  whatsoever,  hereafter  made 
to  him,  unto  Marsano,   his  executors,   administrators,   and 
assigns,  in  trust  for  his  said  son ;  and  he  appointed,  his  wife 
executrix. 


VIM. 
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Soon  after  the  death  of  O'Brien  his  wife  being  still  under 
age  proved  his  will. 

Jacob  Franco,  one  of  the  trustees  named  in  the  codicil  to 
the  will  of  Joseph  Franco,  married  Leah  O'Brien,  while  she 
was  still  under  age,  but  with  the  consent  of  her  parents. 

The  bill  was  filed  by  Jacob  Franco;  after  the  death  of 
Raquel  Franco,  and  after  his  wife  had  attained  the 'age  of 
twenty-one ;  praying,  that  the  Defendants,  the  other  trustees 
of  the  sum  of  33,079/.  Bank  Annuities  may  be  decreed  to  join 
in  a  transfer  into  the  sole  name  of  the  Plaintiff  Jacob  Franco 
in  right  of  his  wife. 

The  bill  charged,  that  the  first  marriage  of  Leah  Franco 
was  had  without  the  consent  of  her  parents,  before  she  had 
attained  the  age  of  twenty-one;  and  that  her  first  husband 
made  no  settlement,  nor  did  any  act  to  reduce  the  legacy  into 

possession; 
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possessioil ;  nor  could  he  have  done  so,  by  reason  that  Saquel 
Franco,  who  was  entitled  for  life,  survived  him. 

The  answers  of  the  infant  Defendant  Joseph  O'Brien^  and 
of  James  Lowe,   who  had  married  Elizabeth,  the  daughter 
and  administratrix  of  Bartholomew  Marsano,  stated,  that,  dif- 
fei'ences  having  arisen  between  Abtam  HiUm  Franco  and  his 
yrite  Raquel,  they  separated,  and  lived  apart  till  the  decease 
of  Raquel;  and  by  the  deed  of  separation,  dated  the  16th  of 
March,  1791,  reciting,  that  Raquel  Franco  yr^  possessed  of 
qr  entitled  to  the  sum  of  32,200/.  3  per  cent.  Consolidated 
Bank  Annuities,  purchased  with  part  of  the  legacy  under  the 
will  of  her  father,  for  her  life,  and  reciting  the  agreement 
between  her  and  her  husband  to  live  separate,  and  that  they 
had  only  one  child,  of  the  age  of  fourteen  years,  or  there- 
abouts ;  who,  it  had  been  agreed,  should  reside  with,  and  be 
maintained  and  supported  by  her  mother;  but  that  herfieither 
should  have  the  sole  care  and  management  of  her  edueationi 
and  for  that  purpose  should  appoint  a  governess  for  her,  but 
who  was  to  live  with  and  be  maintained  by  his  said  wife,  and 
such  masters,  as  to  him  or  such  persons  as  he  should  appcnnt 
in  his  absence  should  seem  proper;  and  ihdX  Raquel  Franco 
should  appoint  the  trustees  to  pay  out  of  the  said  trust  fUnds 
such  reasonable  sum  as  Abram  Haim  Franco  should  agree  to 
give  such  governess,  masters,  &;c.  for  educating  her  daughter, 
not  exceeding  63/.,  and  also  that  he  and  those  he  should  ap- 
point should  ^  have  the  sole  direction,  management^  a|id  liberty 
to  dismiss  such  governess,  masters,  and  instructors,   apd  10 
replace  them,   and  that  sueh  governess  should  attend  the 
daughter  at*all  times,  when  she  was  not  visiting  with  her  mo- 
ther, and  that  her  mother  should  never  prevent  her  visiting 
her  father,  whenever  he  should  be  desirous  of  seeing  her, 
and  that  no  persons  whatever  should  live,  reside,  or  lodgi^, 
under  the  same  roof  with  the  said  Raquel  or  her  daughter, 
ohgected  to  by  Abram  flaim  Franco  in  manner  therein  men* 
tioned,  it  was  witnessed,   &;c.;   and  the  parties  covenanted 
accordingly. 

The  answers  also  stated,  that  the  Defendants  believed, 
LecA  Franco  did  not  marry  Michael  O'Brien  without  the 
knowledge  dr  consent  of  her  mother:  on  the  contrary  audi 
nutfriage  was  chiefly  promoted  and  brought  about  hyRaguil 
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J^tmedi  and  was  had  with  Ker  ei^resa  consent  and  apprbba^ 
tion ;  and  though  the  father  of  Leah  Franco  knew  or  had 
reason  to  beCevei  that  O'Brf^n^was  greatly  esteemed  by  the 
MeiARaquel  and  Leah,  and  that  a  marriage  between  him  and 
Leah  was  likely  id  take  place,  yet  that  the  previous  knowledge 
of  the  tiniei  when  it  was  to  take  place,  or  the  |Mrevious  consent 
of  her  fkther  was  not  had,  owing  to  the  differences  between 
him  and  his  wife;  and  the  Defendant  bblietes,  nnder  the  cir- 
cumstances, niider  which  such  marriage  took  place;  the  pre- 
vious consent  of  the  fjEbther  would  have  been  given;  if  asked; 
and  that  he  was  after  the  marriage  updn  terms  of  intimacy 
with  his  siaid  son-in-law;  and  therefore  they  believe,  he  was 
satisfied  with  the  marriage. 

The  Defendants  farther  stated,  that  they  believed,  thstt^ 
after  the  marriage  Roquet  Franco^  Michael  O^Brien,  and  his 
wife  resided  together;  and  having  contracted  debts  fai  thfe 
course  6t  their  living,  and-  in  consequence  of  the  diffitoltie^ 
in  which  Abram  Haim  Franco  had  involved  his  wife,  they  had 
occasion  to  raise  a  sum  of  money  for  their  necessary  support  t 
and,  O'Brien  and  his  wife  having  no  fortune  or  income  what- 
soever except  their  interest  in  the  legacy  of  27,000/.  under  the 
'w31  of  Joseph  Franco,  by  a  bond,  dated  the  1 1th  of  Septem'^ 
bCTj  1794,  executed  hy  Raqnel  Franco^  Michael  O'Brien,  and 
Leah,  his  wife,  they  became  bound  to  Bartholometp  Marsano, 
fais  heirs  or  assigns,  in  the  penal  sum  of  1680/. ;  atid  by  the 
^ud  bond,  reciting,  that /iag^f/^/jPraisca  was  *  entitled  to  the 
'dividends,  interest,  and  annual  proceeds,  of  the  sum  of 
3S,000/.  3  per  cent.  Consolidated  Bank  Annuities  under  the 
will  of  her  father,  and  her  issue,  and  that  Leah  OBrien  was 
the  oidy  daughter  and  heiress  o{  Raquei  Franco,  to  whom  the 
"said  sum  descended  after  her  death,  that  Michael  O'Brien 
Was  hier  husband,  by  whom  he  had  one  child;  and  that  they 
had  for  their  mutual  benefit  and  accommodation  occasion  to 
KuSe  by  way  of  annuity  the  sum  of  840/.,  wRich  sum  Batiho* 
Ipmew  Marsano  thereby  agreed  to  advance  for  their  mutual 
benefit  and  accommodation,  it  was  witnessed,  that,  in  consi- 
deration of  his  advancing  to  Raquel  Franco,  Michael  O^Brien, 
and  Leah,  his  wife,  the  said  sum  for  the  purpose  aforesaid, 
^they  and  each  of  them  did  thereby  jointly  and  sevemlly  bind 
themselves  according  to  their  respective  contingent  and  exist- 
ing 
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iii^  int6r£8tfi  fheretn  to  pfty  out  of  the  ditidendcj  interefthr^  and 
proceeds,  of  the  said  SSfiOOL  3  pet  cenL  Consolidated  Bank 
Annuitiesy  as  aforesaid^  according  to  their  theii  present  and 
contingent  interests,  as  aforesaid,  unto  Bartholomew  Mariano^ 
liis  heirs  and  assignii,  the  yearly  sum  of  70/,  during  their 
Joint  lives  or  the  life  of  the  longest  liver ;  and  it  was  thereby 
conditioned,  that  if  they  or  any  of  them  should  well  and  truly 
pay,  &;c. .  then  the  obligation  Wils  to  b^  void ;  or  otherwise  to 
remain  in  full  force ;  with  a  memorandum  of  agreement  for 
l*edemption  by  two  instalments  of  ASOl.  each. 

The  answers  farther  stated,  that  the  Defendants  believed, 
1$,  memorial  of  the  said  annuity  was  duly  enrolled ;  and  that 
Jlaquel  Franco  and  Michael  and  Leah  O'Brien  were  frequently 
in  waiit  of  nioney  for  their  Uving,  and  to  pay  debts;  anld  Mar- 
*m>  out  of  friendship  lent  them  money ;  by  which  means  the, 
Ibecame  indebted  to  him  to  the  amount  of  501/.  IS^. ;  aqd  a 
few  days  before  the  death  of  O'Brien  he  reminded  Us  wife 
and  moiher-in-law  of  Marsano's  friendship ;  and  Marsano  hav' 
ing  drawn  a  promisory  note,  dated  the  04th  o{  August,  1795, 
Itaquel  Franco  and  Leah  O'Brien  sighed  it^ 
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The  Defendants  submitted,  whether  Leah  Franco  bad  not 
a  vested  interest  at  the  time  of  her  marriage  with  O'Brien  in 
the  said  legacy^  payable  upon  her  attaining  the  age  of  twenty- 
one  years,  or  marriage  with  the  consent  of  her  parents,  sub- 
ject only  to  the  lifennterest  of  her  mother;  and,  in  case  she 
miurried  without  the  *  actual  knowledge  and  consent  of  her 
fether,  whether  he  had  not  by  the  terms  of  the  deed  of  sepa- 
ration so  far  given  up  the  management  of  his  daughter  Leah 
and  her  person  as  to  make  the  consent  of  Raquel  Franco 
equivalent  to  the  consent  of  both,  so  as  to  make  the  said  le- 
gacy actually  vested  in  and  payable  to  O'Brien  in  right  of  his 
wife ;  and  whether  he  did  not  by  his  marriage  become  enttded 
to  such  interest  as  to  enable  him  to  exercise  any  act  of  owner- 
ship over  it;  and  in  particular,  whether  the  annuity  was  not 
well  charged ;  and  the  Defendant  Lowe  in  right  of  his  wilb 
daimed  the  benefit  of  the  annuity;  and  alledged,  that  thjs 
Plaintiff  had  by  his  subsequent  conduct  confirmed  it* 

In  support  of  that  allegation  the  Defendants  produced  ief- 
ters  from  the  Plaintiff  to  Marsano,  requesting  him  to  wai^ 
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tSl  the  PUintiff's  wife  should  be  of  age,  and  in  general,  tenns 
promising  payment  at  that  period. 

There  was  also  evidenoe,  that  the  consideration  of  the  an-: 
nuity  was  mQney,  that  had  been  advanced  at  different  times 
for  .the  necessary  support  of  It(iquel  FrancOf  (ySrien,  and 
his  wife« 

A  memorial  had  been  festered  under  the  Statute  ( 57 )  as 
of  a  grant  of  an  annuity ;  to  which  several  objtetions  were 
taken  in  the  argument. 
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Mr.  Piggott  and  Mr.  Stanley^  for  the  PIaintlf&. 

With  respect  to  the  claim  set  up  on  the  part  of  the  infant 
l>efefidant  under  the  will  of  his  father  Michael  O^Brien^  that 
will  is  totally  inoperative  as  to  this  money ,  being  in  the  fundtf 
in  the  names  of  trustees;  the  mcftfaer  of  the  Plaintiff Z^aA 
Franco  beiiig  entitled  to  the  interest  for  her  life^  and  hevng 
then  alive,  and  not  having  died  till  after  the  marriage  of 
ihe  Plaintiffs* 

The  first  question  is,  whether  ZreoA  took  a  vested  interests 
Un(der  the  words  of  the  will  it  was  not  vested  till  the  death  of 
her  mother.  Nothing  is  given  to  the  children  till  the  death 
of  their  mother.  It  is  not  a  gift,  to  be  paid  at  a  future  time  j 
bdt  as  it  is  all  in  one  and  the  same  clause,  the  gift  cantiot 
be  separated  from  the  time  of  payment;  as  is  sometimes 
done  (58).  The  gift  over,  if  ^  Raquel  Franco  should  die 
without  leaving  issue,  is  clearly  to  be  construed,  if  she  does 
Hot  leave  children  at  her  death.  A  child  dying  in  her  Hfe 
eould  take  no  interest. 

As*  to  the  claim  under  the  grant  of  the  annuity,  in  which 
ihey  j6ined,  Leah  Franco  had  then  nothing  in  possession. 
JBhe  was  not  of  age.  Her  mother  was  entitled  to  the  interest 
ioT  her  life.  It  is  impossible,  after  what  has  been  dedded, 
to  support  the  claim  of  Marsano^  so  as  to  affect  the  interest 
6f.  Leah  Franco.  Like  v.  Beresford  {ante.  Vol.  Ill,  506)^ 
Macaulay y.  Philips  {ante,  15),  and  all  the  other  cases  were 
before  the  Lord  Chancellor  in  Whistler  v.  Newman  {ante,  129) } 
and  though  upon  that  occasion  his  Lordship  did  n6t  find  if 

*  necessary 

(57)  17  Geo.  HI,  c.  26.  ley  v.  Norih,  Mackdl  y.  Winter, 

(58)  Ante,  see  Booth  v.  Booth,    Vol  HI,  363, 364,  530. 
399.    Batrford  v.  Kebbell,  Wad' 
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necessary  to  review  the  oasesi  i^hich  Wer^  supposed  to  stand 
in  opposition  to  Lite  v.  Beresfard  aiid  Maeaulay  ▼•  Philips, 
ihey  were  all  discussed;  and  the  Zrorrf  Chancellor  stated (59) 
in  fetir  wordis  a  Very  dear  opini(»i  with  regiEird  to  the  effect  of 
themf  thati  if  the  rule  laid  down  in  them  is  to  be  pushed  to 
its  fiill  extent,  a  married  woman  having  trustees  and  her  pro- 
perty .under  the  protection  df  this  Court  is  infinitely  worse  off, 
and  much  m6re  unprotected,  than  she  would  be,  if  left  to  her 
legal  rights;  and  that  when  it  may  be.  necessary  with  regard 
to  creditors  to  enter  into  the  consideration  of  these  cases,  it 
will  be  to  be  considered^  whether  the  Court  ought  to  do  more 
than  this  t  \ehere  the  creditor,  of  the  husband,  or  person  deal- 
ing with  the  married  Woman,  has  got  any  legal  hold  of  the 
fimd,  he  mUst  take  it ;  if  he  has  not  any  legal  hold  upon  it, 
it  is  difficult  to  find  any  principle^  upon  which  this  Coiirt  can 
itiake  his  situation  better,  and  improve  a  security,  that  the 
law  will  not  acknowledge.    His  Lon^ship  added>  that  upon 
aome  of  the  cases  at  law  he  had  felt  a  degree  of  doubt^  that 
he  had  not  been  able  to  remove :  but  it  was  going  &  great 
way  £urther,  than  any  reason  of  justice,  knUch  more  of  equity; 
would  warrant,  to  extend  it  beyond  any  legal  righti  that  may 
have  been  got,  by  the  aid  of  a  Court  of  Equity. 

In  this  case  the  married  woman  was  not  dealt  with  at  alL' 
fflte  was  in  possession  of  nothing.  She  was  an  hifant  at  the 
time.  She  labouifed  under  both  incapacities.  As  little  could 
the  husband  by  any  assignment  for  valuable  consideration  by 
his  single  act  a£Gsct  her  right.  If  he  Could  do  this,  by  parity 
of  reasoning  he  *  could  strip  h^r  of  the  whole,  and  prevrat 
her  having  any  provision  whatsoever,  and  give  away  by  antici- 
pation, before  she  came  into  possession,  the  whole  of  this 
interest.  The  fund  so  remaining  down  to  the  death  of  the 
motheri  being  in  the  names  of  trustees,  the  daughter*s  interest 
was  a  chose  in  qct^m,  not  capable  of  being  reduced  into  pos- 
session, as  she  was  an  infant.  Maeaulay  v.  Philips  .was  *  a 
much  stronger  case,  from  the  proceedings,  that  had  taken 
place:  a  decree  having  been  made,  and  a  reference  to  the 
Master  directed :  ylet  it  survived  to  the  wife.  Like  v.  BereS" 
ford  is  not  exacdy  this  case :  but  the  principle  upon  all  the 

cases 

(59)  Ante,  144, 145.    See  the  notesi  Vol.  I,  194:  Post,  V,  17. 
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cues -fa' ih!s;' that  no  tamigbee  of  the  wife's  interest  can  lie  in 
a  better  situation  than  the  husband ;  and  there  is  no  difference' 
hi  this  respect  between  a  voluntary  assignment  and  one  for 
yahiable  consideration.    That  principle  is  established  by  jlfa- 
eatday  v.  Philips  and  Whistler  ▼•  Netoman. 

This  interest  therefore  clearly  survived  to  the  wife  upon  the 
death  of  her  husband;  and  became  vested  in  her  upon  the' 
death  of  her  mother.  O'Brien  marrying  her  without  consent/ 
and  having  died  before  his  wife  attained  the  age  of  twenty-^ 
one,  and  in  the  life  of  her  mother,  took  no  interest;  and  had 
no  right  to  make  any  disposition  as  to  any  part  of  the  fund, 
or  any  incumbrance  upon  it;  and  his  assignee  can  be  in  no 
better  situation.  The  Plaintiff  is  therefore  entitled,  subject 
to  such  provision  as  the  Court  shall  think  proper. 

As  to  the  memorial,  the  objections  are,  that  the  consider- 
ation is  stated  to  have  been  paid  in  notes  of  the  Bank  of 
England  and  in  lawful  money  of  Greed  Britain.  Though 
bank-notes  are  considered  as  cash,  yet,  if  they  choose  to 
distinguish  them,  the  memorial  9ught  to  have  gone  farther. 
Another  objection  is,  that  the  consideration  is  stated  to  have 
been  paid  to  Raquel  Franco,  Michael  O'Brien,  and  his  wife, 
witiiout  distinguishing,  how  much  was  paid  to  each.     . 
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Mr.  CampbeUf  for  the  Defendants  Zroic^,  and  his  Wife, 
administratrix  of  Marsano. 

This  was  cleariy  a  vested  interest.  It  is  an  immediate  be- 
quest upon  the  death  of  the  testator,  not  merely  for  the  be- 
nefit of  the  mother,  who  was  entitled  for  her  life,  but  to  the 
children  f  who  take  a  vested  interest  through  the  medium  of 
trustees,  to  be  paid  at  the  age  of  twenty-one  or  marriage. 
There  *  is  no  bequest  over  upon  marriage  without  consent. 
Any  marriage  would  therefore  have  rendered  it  payable,  if 
the  mother  was  dead.  But  it  appears,  the  marriage  with 
OtBrien  took  place  with  the  consent  of  the  mother. 

With  respect  to  the  annuity  chargeable  upon  the  dividends 
of  tills  fund,  to  which  they  were  all  parties,  nothing  could  be 
more  fidr  or  meritorious.  It  was  subject  to  redemption  by 
two  instalments.  The  question  then  is,  whether,  the  husband 
cannot  for  valuable  consideration  assign  a  small  specific  part 
of  a  large  specific  sum  belonging  to,  ud,  I  say,  vested  in  the 
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wife,  though  in  the  hands  of  trustees ;  and  whether  the  equity 
of  the  wife  will  oyer-cide  the  claim  of  that  person,  bond  fide 
advancing  his  money.  This  question  arises  substantially  be- 
tween the  second  husband  and  the  creditor  of  liie  first.  By 
the  marriage  the  husband  obtained  a  right  to  reduce  into 
possession  every  legal  right  his  wife  had.  He  might  have 
assigned  any  legal  right  voluntarily :  it  b  quite  clear  he  oould 
for  vahiable  consideration :  and  entirely,  without  reserving  a 
single  shilling.  He  becomes  subject  to  her  debts  and  bound 
fo  maintain  her.  He  might  have  incurred  debts  for  that  pur- 
pose. It  is  in  evidence,  that  this  money  and  other  sums  were 
advanced  for  the  necessary  support  of  Mr.  and  Mrs.  O'JSrt^ 
The  only  pretence  for  resbting  the  claim  is,  that  this  is  an 
equitable  interest  vested  in  trustees. 

In  Jewson  v.  MouUam,  2Atk,  417,  the  provision  was  clearly 
'Hot  vested,  till  the  wife  attained  the  age  of  twenty-one:  but 
Jjord  Hardwicie  held,  that  the  wife's  equity  did  not  enable 
her  to  strip  the  creditor  of  aH  benefit;  thongh  a  reasonable 
fHToyision  was  to  be  made  for  her^  Great  stress  was  there 
hid  upon  the  assignm^it  being  of  her  whole  fortune.  That 
case  is  also  stated  in  a  manuscript  note  hj  Mr.  Forester; 
which  corresponds  with  t)ie  printed  Report. 

The  assignment  to  Marsana  is  of  a  very  smaR  proportion 
of  this  property.  There  is  not  a  case  to  be  fonnd,  except 
Liie  V.  Beresford,  in  which  the  whole  fimd,  iqpon  part  of 
which  a  security  was  given  to  a  creditor  for  vdnsble  const- 
deratiouj  has  ever  been  as  agunst  tfiat  creditor  secured  to  the 
wife.  That  wQuId  be  contrary  to  all  prmdple ;  and  the  con^ 
sequences  would  be  most  dangerous.  I. admit,  an  assignee  is 
in  no  better  situation  than  the  *  husbfsdb  Suppose,  the  first 
Busband  was  now  ccnmng  to  the  Court,  as  the  second  hnahgirf 
is,  praying,  that  &e  whole  fund  may  be  paid  to  him :  sni 
shewing,  that  he  had  incurred  debts  for  the  maintenance  of  his 
wife:  would  the  Court  have  disposed  of  the  whgle  fund,  and 
-iecmred  it  for  the  benefit  of  the  wife  without  allowing  fte  hus- 
band the  sums  he  had  so  e:i:pended?  As  he  became  Bable  to" 
-her  debts,  it  would  be  gross  injustice  in  tfiat  sort  of  ease  to 
settle  the  whole  property  upon  her.  This  creditor  stands 
rather  in  a  preferable  situation.  A  fortiori  he  has  a  right. 
The  Cfl^rt  wiO  at  kast  inquire  into  the  application  of  thf? 
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ttdlty^adtaiioed  by  Matiam;  wlia  appeaiy  firdni  tfid  wi&  of 
&Brien  ta  have  been  their  intmiBte  friend* 

Supposing  thb  legacy  conlingent,  .in  Ja^obson  v.  WiUiamt^ 
IP.Wmi.  S8S9  with  all  the  objections  attending  it(60)«  it wa» 
not  eontendedi  that  the  whole  ftind  was  to  be  gjren  to  the 
wife*  An  assignment  for  valuable  consideration  is  much 
stronger  than  the  assignment  by  operation  of  law  upon  a 
bankruptcy.  That  appears  to  have  been  Lord  Thnrlm»\ 
opinion  in  Wqrratt  v.  Marker,  and  Buskium  v.  Pett^  stated 
in  Mr  *Cox'b  note  to  Bosvitte  v*  Brander,  1  P.  Wms.  45&  In 
LUe  V*  Bererfordf  the  only  case  contradicting  that»  it.  is  to 
be  observed,  the  husband  had  ran  away  with  a  ward  of  ^ 
Court;  and  it  was  a  small  fund.  Your  Honor  also  though^ 
yourself  bound  by  what  Lord  Thurlow  had  done* 

Though  in  Macaulay  v.  Philips,  and  Whistler  v*  Ifeunnan^ 
those  dicta  were  thrown  out,  those  cases  have  no  relatim  to- 
this  point;  as  in  each  of  them  the  fertu^e  of  the  wife  was 
settled  to  her  separate  use.  In  this  case  there  is  nothing  of 
that  sort:  but  the  husband  on  his  marriage  had  a  right  to 
dispose  of  this  property  for  valuable  consideration.        . 

Bates  V.  Dandy y  2  Atk.  207,,  which  was  before  Lord  Hard-- 
wicke  little  more  than  a  year  before  Jewsan  v.  Manlsan,  is 
strong  in  favor  of  the  assignee  for  valuable* consideration: 
Lord  Hardwicbe  observing,  that  the  husband  might  have  di^ 
posed  pf  the  whole'  property  in  the  manner  he  did  to  secure 
the  Plaintiff's  debt  In  every  case  the  assignee  for  valuable 
eonsideratipn  has  received  either  the  whole  property^  or  some 
part.  If  the  Court  gives  any  *  part  of  this  fund  to  the  pre« 
sent  husband,  upon  what  ground  can  this  small  part  of  it 
be  refused  to  the  creditor  of  the  first  husband! 

With  respect  to  the  objection  to  the  memorial,  in  Ke^,  r. 
Ambrose^  7  Term  Bep*  B*B.  651,  it  was  held,  that  soms  of 
SQOn^  paid  from  time  to  time  are  a  good  consideration  for 
the  grant  of  an  annuity,  even  stated  to  be  lor  so  much 
money  paid. 
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Mr.  Holly  for  the  Defendants  Lowe  and  his  Wife. 
The  decisions  in  equity  are  uniformly  in  fiivor  of  the  as- 
signee 
(60)  See  the  note,  I  P.  Wms.  385,  and  2  Atk.  420, 
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sigMe  foi  Valuable  cOAsicktation.  Those  agaiiist  hita  faare 
been  under  particular  circumstaifce^.  He  staftds  upon  the 
marital  right  of  the  husband,  -who  has  complete  domitficm  over 
all  the  property  of  his  wife ;  at  law,  n^cjuestionably :  itpott  the 
ipAhdple,  that  the  wife  has  lost  het^ distinct  character;  which 
is  absorbed  in  that  of  her  husband.  Her  property  therefore 
necessarily  remains  with  him.  Great  burthens  are  imposed 
upon  the  husband*  All  her  debts  at  that  time  or  in  future 
are  thrown  updn  him.  The  consideration  he  reeeiv^  for  that 
obligation  is,  that  he^  shall  have  her  property  throughout. 
Thuft  profefiy  is  to  be  applied  for  the  maintenance  of  bbth: 
but  the  af^IiciiEition  is  to  be  exercised  by  one^.  The  right  cff 
disposition  follows  et^  an  incident. 

With  regard  to  marital  rights  the  rdles  of  law  and  equity 
are  the  same.  A  diiSerence  may  be  objected  as  to  trusts  of 
money  and  of  lands.  There  is  no  such  difference.  Why 
should  there  be  any  difference  in  a  Court  of  Equity?  The 
words  of  Sir  Joseph  Jekyl,  2  P.  Wms.  753,  are  very  material 
as  to  the  latitude  of  discretion  in  equity.  It  is  said/  th^  trust 
of  a  term  is  an  anomalous  case.  It  is  by  no  means  so.  It 
would  be  an  anomalous  case,  if  the  remedy  was  wiAheld 
Upon  a  trust  of  money,  and  not  upon  the  other  trust.  Wliere 
you  must  r^esort  to  this  Court  for  the  remedy^  it  is  n6t  via- 
terial  what  is  the  subject.  * 

With  respect  to  the  authorities  as  to  the  trust  of  a  terlit^ 
in  Sir  Edward  Turner's  Gue,  1  Vem.'  7,  and  much  more  fully 
1  Ckan.  Cos.  307,  the  first  decision  was  against  the  claimant 
imder  the  husband:  but  the  decree  tras  reversed  upon  appeal 
to  the  House  of  Lords«  According  to  that  case  Ae  husband 
might  have  deprived  himself  of  his  marital  right.  ■  In  Piit  v. 
HwU,  1  Vem.  18.  HFreem.  78,  it  was  thought,  that  this 
sort  of  property  was  not  to  be  *  afiected  except  in  a  Court 
of  Equity ;  and  Sir  Edurard  Turner's  Case  was  treated  as  the 
first  case  establishing  the  right  of  the  husband  to  dispose  of 
it:  but  there  is  a  prior  case  acknowledging  the  doctrine i 
Buttock  v.  Knight 9  1  Ch.  Cas.  265 ;  which  I  cite  prindpaDy 
as  to  the  Lord  Keeper's  language.  This  case  was  two  years 
prior  to  the  statute!  of  Frauds^     Tudor  v.  Samyne,  S  Fern.  270, 
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^IB  abo  a  depskm  in  faror  of  ^tfae  assignee  of  the  trust  of  a 
lerm(61). 

^    It  is  cleigr  uppp  Jacftbson  ▼•  Williams,  1  P.  Wm*.  382.    7%^ 
jDiiil^  of  Chandos  v,  Talbot,  2  P.  JVms.  601,  and  many  other 
wcasesj  that  ^an  agreement  by  the  hu9band  for  valuable .  coji- 
«ider^tipn  would  operate  upon  the  mife's  interest,  eijtjier  vested 
pr  contingent.    Walters  v.  Saunders,  1  Eg.  Ca.  Ab.  58,  was  a 
case  of  money.    If  this  can  be  done  upon  money  or  a  chose 
in  action,  why  not  upon  a  trust  of  money,  or  of  a  ehos^  in 
flcti^f    The  .principle  is  prepisely  the  same ;  that  the  whole 
right  is  in  the  husband  for  the  common  support  of  both. 
jPorey  v.  Brown  (6?),  Gilfy.  Eq.  Rep.  80,  and  Pre,  Ch.  385, 
is  a  clear  authority,  in  which,  not  a  part  only,  but  th^  whole 
fund,  was  taken  from  the  wife.    Atkins  ▼.  Dawbury,  Qilb.  Pq^ 
/tep.88,  is  even  in  favour  of  a  volunteer;  upon  the  ground, 
Ihat  the  husband  had  power  to  extinguish  pr  release  the 
legacy.    Bates  v.  Dandy  was  undoubtedly  the  case  of  a  trust 
of  money;  and  an  agreement  by  the  husband  for  valuable 
consideration  to  assign^  with  ^  deposit  of  the  deeds,  was  held 
a  complete  disposition  of  the  fund  to  the  extent,  to  which  it 
^nrent.    It  has  been  uniformly  acknowledged,  that  a  pa^  is  the 
subject  of  disposition.    In  Saddington  v.  Kinsman,  1  Bro.  C  C. 
44,  though  it  is  not  a  decision,  there  is  a  strong  opiniou  of 
Xipr4  Tkfurlow  to  the  s^n^e  effect  as  in  Worrall  v.  Marker, 
iSS^.Bushnofif  V.  PeU,  ip  favpur  of  the  assignee  for  valuable 
consideration:  and  that  ]&  the  uniform  tendency  of  the  cases. 
;    It  is  impossible,  that  the  husband  being  incumbered  with 
all  the  burthens  resulting  from  (lie  marriage  ciin  perform  them 
if  he  is  deprived  of  the  means,    Copsider,  ^haf  hfis  been  the 
iM>urse  *  of  this  Court.    It  has  never  b^en  hel4>  that  the 
husband  is  bound  to  settle  the  whole  property  of  his  wife. 
A  certain  part  has  always  been  given  to  him.     To  a  certain 
extent  therefore  he  has  a  right  to  dispose.    Sp  the  general 
assignee  under  a  commission  of  bankruptcy,  who  is  not  the 
^vored  assignee  noticed  by  Lord  T^tirtoi;,  h^s  always  had 

acon- 


I7fi0. 


,  (61)  3  CAon.  jRep.  2^3,  2^4; 
fiates  V.  Bandy,  2  Atk.  208,  are 
also  iQ  favonr  of  the  assignee. 
Caiuri,  Hardr.  496.  The  point 
was  treated  as  doabtfal  by  the 


Master  of  the  RoUs,  ante,  19,  in 
tiacauley  v.  PhiUps. 

(62)  As  to  that  case  see  the 
observation  of  the  Master  of  the 
RoUs,  ante.  Vol.  Ill,  512. 
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a  consideraUe  portion.  Is  it  now  to  be  determinedi  tiiat*  a 
very  limited,  partial^  assignment  is  not  to  have  the  same  con- 
struction  its  that  general  assignment;  and  in  a  case  between 
the  second  husband  and  a  purchaser  for  valuable  consideraticm 
under  the  first?    Shall  the  second  husband  take  the  whole 

m 

property  to  the  exclusion  of  that  purchaser ;  without  whose 
assistance  the  wife  and  first  husband  might  have  starved! 
The  Plaintiff  sets  up  this  claim  under  the  marital  right,  the 
opAation  of  which  he  denies  in  the  first  instance.  Lite  V* 
Beres/ord  does  not  bear  upon  this  question.  The  paFties 
in  that  case  were  in  such  a  situation,  that  it  was  impossible 
to  do  any  thing  else ;  and  your  Honor  considered  yourself 
fi^ttered  by  what  Lord  Thurlow  had  done  upon  the  petition. 
The  husband  had  forfeited  the  whole  property  by  manyiDg 
a  ward  of  the  Court.  The  property  was  in  suit;  and  he  had 
notice  of  it.  The  thing  was  either  agreed  to  be  done,  or  by 
the  rules  of  the  Court  as  well  as  in  conscience  and  honor  he 
was  bound  to  do  it.  He  had  been  guilty  of  a  contempt ;  which 
required  the  settlement  as  a  retribution. 

Mr.  Bichards  for  the  Defendant,  the  infant  chUd  by  the 
first  marriage. 
Without  doubt  this  was  a  vested  interest ;  and  the  husband 
was  entitied,  subject  to  whatever  equity  the  Court  ought  im- 
pose upon  him.  Then  he  made  his  will ;  and  disposed  of  it 
in '  giving  away,  a  considerable  part  to  this  infiint  child, 
and  appointing  his  wife  executrix.  If  the  husband  aflfocts 
to  dispose  of  his  wife's  cho9e  in  equity^  and  makes  his  wife 
executrix,  and  she  proves  the  will,  and  tjtereby  accepts  tiie 
instrument  and  acts  under  it,  she  is  concluded  firom  saying,  that 
will  dpes  not  dispose  of  the  property  it  affects  to  dispose  qL 


Mr.  Piggottf  in  Reply. 
There  is  no  doubt,  that  this  b  now  a  vested  interest  in  Leah 
Franco:  but  at  the  time  of  the  transaction  with  Mm^imno^ 
as  she  cannot  be  taken  to  have  married  with  consent,  her 
interest  was  clearly  contingent;  and  her  husband  had  no 
present  interest,  that  he  could  bind*  The  claim  of  Marmno 
stands  only  upon  old  cases,  and  expressions  contained  ui 
them,  before  the  rule  was  settled.    The  subject  has  been 


CASES  IN  CHANCERY. 


627 


redeemed  from  confasion  l^  the  recent  cases.  If  ibewBiJI 
of  subsistence  was  a  reason  for  supporting  the  grant  of  the 
husband,  Like  v.  Beresfard  was.  a  case  for  that  There  also 
the  husband  was  in  existence.  His  right  was  not  gone,  before 
the  interest  became  vested.  In  this  case  the  connection  with 
the  first  husband  ceased,  befinre  the  legacy  became  vested; 
and  other  rights  and  interests  havie  arisen.  So  in  the  case 
of  bankruptcy  the  bankrupt  is  living ;  and  the  Court  gives 
eflfeet  to  the  claim  of  an  existing  husband,  or  of  his  assignees 
having  aU  his  rights.  Jacobson  v,  Williams  and  JBosville  v^ 
Bremder  were  cases  of  that  kuid(63);  and  the  valuable  notes 
of  Mr.  Cox  refer  .to  all  the  other  cases,  except  the  few^  which 
have  since  occurred;  in  which  the  subject  has  been  most 
amply  considered.  In  those  cases  the  Court  could  not  turn 
the  husband  away.  No  more  can  they  turn  away  this  PImuv 
tiff. 

Thb;  which  is  called  an  annuity,  is  in  truth  a  bond-  by 
fiaquef  f^qnco,  Michael  CfBrien^  and  Leak^  hb  wife,  as  to 
whom  it  is  void :  as  to  the  other  two,  if  effectual,  it  must  be 
pursued  against  their  representatives.  It  is  dear  upim  the 
jfimmiy  Act  {Si),  that  the  whole  consideration  and  the  nature 
of  }t  must  be  stated  in  the  deed  and  memoriaL  It  has  been 
repeatedly  held,  that  if  it  is  not  money,  and  the  whole  of  it 
money,  ^nd  paid  at  the  time,  to  state  it  to  be  a  purchase  for 
money  is  bad.  If  the  consideration,  or  any  part  of  it,  is  i| 
precedent  debt,  the  law  is  not  satisfied  by  stadng  it  to  be 
money  paid  at  the  time  of  the  contract,  S^irkfnan  v.  Plrice^ 
I  ff.  Black.  309.  Jaques  v.  Whitby,  and  Shove  v,  Webb^ 
I  T.  Rep.  B.  R,  557,- 732,  aD  establish  that  principle.  The 
consideration  is  in  the  -boi^d  stated  to  be  the  sum  of  840/, 
which  Marsano  "  hereby  agrees  to  advance  ;'*  which  is  quit* 
contrary  to  their  evidence.  Neither  fs  i%  distinguished,  how 
much  n^as  advanced  to  each* 

Agfdnst  these  obstacles  this  Court  will  not  give  them  its  aid 
to  this  70/.  a-year.  If  the  annuity  is  bi^  under  t}ie  Act,  no 
subsequent  unequivocal  promise  would  set  it  up :  muoh  less 
these  letters  from  the  Plaintiff^;  which  are  much  too  vague 
and  loose  to  have  such  an  effect;  and  not  founded  |n  any  coii^ 

flsderation 

(63)  See  the  note  at  the  end  of  this  case. 

(64)  17  Geo.  HI,  c.  26. 
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p^^^"^  which  a  Court  of  Equity  can  act.    They  cannot  therefiwe 

ff,  set  up  this  contract,  demolished  as  to  any  lien  upon  these 

Franco,  fimds. 

In  the  course  of  the  argument  the  Court  seemed  inclined 
to  think  this  was  a  vested  interest  in  Leah  O'Brien ;  and  the 
Plaintiffs  suhmitted  to  make  such  provision  as  the  Court 
should  think  proper  for  the  infiuit  child  by  the  first  mar- 
riage. 

The  Court  expressed  some  doubt,  whether  the  bond  could 

be  considered  as  an  assignment :  to  wluch  it  was  answered, 

that  aU  equitable  assignments  operate  by  way  of  contract; 

that  the  condition  of  the  bond  amounts  to  an  assignment; 

and  a  bill  might  have  been  filed  for  a  specific  performance. 

Upon  the  With  respect  to  the  difference  as  to  a  term  for  years  of  land 

qaestioD  as  to  in  trust  for  a  married  woman,  the  Master  qf  the  Rolls  ob- 

the  equity  of  a  gerved,  that  there  was  a  distinction ;  as  it  might  be  taken  in 

marneo  wo-     execution  upon  a  ^fieri  facias;  but  notwithstanding  he  had 

Bgam    an  |Jj,.q^^  ^^^  ^Yiat  doubt  (65),  it  might  not  be  well  founded;  as 
assigument  of  \      /»  o  » 

her  equitable   ^^  ^^  ^^^  considered  the  point  sufficientiy  to  form  an  opinion 

interest  by  her  ^P^"*  ^^ 

hosband  for 

valuable  consideration,  whether  the  assignee  has  a  more  favorable- case, 

where  the  subject  is  a  trust  of  a  term  for  years,  Qudtre. 


Master  qf  the  Rolls. 
^prU  15IA.         I  have  looked  mto  this  case;  and  am  extremely  sorry  to  find 

that  the  great  point  cannot  properly  be  determined  in  this 
stage  of  the  cause. 

The  bill  is  not  brought  with  any  intention  of.  bringing 
.  before  the  Court  any  interest  whatsoever  except  that  of  the 
minor  son :  but  Marsano  having  been  appointed  his  guardian, 
the  answer  of  Mrs.  Lawe^  the  daughter  and  administratrix  of 
Marsano,  states  not  only  the  right  the  infiuit  son  may  claim 
under  the  will,  or  as  a  child  by^the  first  marriage,  but  abo 
'  sets  up  a  demand  in  respect  of  an  annuity  granted  to  Marsam 
in  consideration  of  840/.  by  way  of  bond. 

(66)  Ante,  19,  in  Macaukjf  v.  PkUips. 
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.  It  is  impossible. for  me  in  tlus'state  of  the  cause  to  take-  aay  * 
notice  of  this  amiuity.  It  is  no.part  of  the,  bill;  and  if-  it  had 
not  been  for  the  accident  of  the  personal  representattve  of 
Marsano  being  concerned  for  the  child,  no  ;  such  claim  would 
have  appeared ;  and  it  stands  merely  ujk>n' their  answer. '  I 
do  not  know,  in  what  way  I  can  take  notice  of  this,  except  by 
dkecting  an  inquiry^  with  a  view  to  ascertain  all  the  facts,  that 
arise  respecting  it;  for  even  the  question  will  not  arise,  till 
it  appears,  that  Marsano  was  a  purchaser  for  valuable  con- 
sideration ;  and  there  are  many  objections  made  to  the  annuity. 
Supposing  Michael  O'Brien,  the  first  husband,  was  competent 
to  fix  the  fund,  it  would  come  on  much  more  properly  upon 
^  bill  than  in  this  collateral  way.  I  ought  not  to  prevent  the 
^representative  of  Marsano  from  brin^g  before  the  Court 
ibis  claim,  if  the  Master's  report  is  against  him,  either  by  pe-* 
jtition  or  in  some  other  way. 

I  have  looked  into  the  cases ;  and  have  been  furnished  by 
Mr.  Powell  with  a  note  in  a  manuscript  book  of  Mr.  Fearne's 
of  a  case,  which  has  a  very  considerable  bearing  upon  this 
point ;  The  Earl  of  Salisbury  v.  Nettton  ( 66 ),  in  Chancery, 
2d  July,  1759,  Unfortunately  there  is  no  entry  in  the  Re- 
gister's Book.  Mr.jPeam^'s  note  states  the  case  to  be  this. 
A  married  woman  being  entitled  to  A  sum  of  money  in  the 
hands  of  trustees  or  executors,  her  husband,  having  made  no 
provision  for  his  wife  or  children,  and  being  indebted  to  the 
£arl  of  SaUsbury,  assigns  as  a  security  for  that  debt  the 
sum  of  money,  to  which  his  wife  was  entitled ;  and  dies, 
making  no  provision  for  his  wife  and  children.  The  trustees 
refusing  to  assign,  the  Earl  of  Salisbury  filed  the  bill:  but 
the  Lord  Keeper  refused  to  give  him  any  relief;  as  no  pro- 
•vision  was  made  for  the  wife  and  children ;  and  he  could  be 
in  no  better  situation  than  the  husband;  and  the  Court  would 
have  put  terms  upon  him. 

A  reference  has  been  had  to  the  Register's  Minute  Book ; 
where  the  case  appears  thus.  The  bill  was  filed  to  have  a 
fi^h  part  of  the  personal  estate  and  money  produced  by  the 
sale  of  real  estate,  to  which  the  husband  was  entitled  in  right 
of  his  wife,  applied  in  satisfaction  of  the  debt  due  to  the 
Plaintiff.    According  to  the  minutes  taken  by  the  Register  it 
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1790.  wlAB  referrecl  to  the  Master  to  inquire,  what  fortune  the  widow 
Catkerhte  Durham  was  entitled  to  either  hy  the  will  of  her 
father,  or  by  the  articles  antecedent  to,  upon,  or  after,  her 
father's  marriage ;  and  it  was  directed,  that  she  should  make 
her  election,  whether  she  i^ould  take  under  the  will  or  the 
articles.  An  inquiry  was  directed,  whether  the  husband 
•  made  any  settlement  or  provision  for  the  wife  or  her  chil* 
dren;  and,  if  he  had  not,  the  Master  was  directed  to  consider, 
what  would  be  a  proper  provision  out  of  her  fortune  tor  her 
and  her  children,  and  to  state  the  same  to  the  Court,  &c. 

This,  like  the  other  case  o{  Wenman  \.  Mason  {67 ),  is. a 
very  considerable  authority,  that  an  assignee  even  for  valuable 
consideration  cannot  prevent  that  equity,  which  the  Coiurt  is 
in  the  habit  of  administering.  I  am  afraid,  it  will  be  found, 
that  the  case  of  The  Earl  of  Salisbury  v.  Newkm  weat  no 
farther.  I  wish  it  to  be  looked  into,  before  this  cause  comes 
on  again. 

I  do  not  wish  at  present  to  go  farther,  though  I  have  a 
very  decided  opinion  upon  it,  than  to  refer  it  to  the  Master 
to  approve  of  a  proper  settlement  upon  the  Plaintiff  Leah 
Franco  and  her  children ;  and,  whether  the  Defendants  Lowe 
and  his  wife  are  desirous,  that  I  should  give  them  Uberty  to 
make  a  proposal  befofe  the  Master,  or  let  them  file  a  bill,  is 
for  their  consideration.  I  am  not  inclined  to  take  notice  of 
Marsancfs  daim :  but  I  must  not  shut  it  out.  He  may  be 
said  to  come  in  just  in  the  same  way  as  the  petitioners  in  Uke 
V.  Beresford  came  in  before  Lord  Thurlow.  That  case  is  a 
stronger  authority  than  Mr.  HaU  supposes.  There  was  a  biD 
filed,  it  is  true ;  but  was  the  husband  committed  (68)?  If  the 
Seoiland  valid,  fact  is,  that  the  marriage  in  Scotland,  ijrhich  has  been  deter- 
mined by  the  Court  of  Delegates  to  be  a  good  marriage,  was 
before  the  bill  filed,  could  the  second  marriage  put  him  more 
in  contempt  than  he  was  before  ?   It  is  strong  to  say  that. 


in 


By  the  decree  it  was  refened  to  the  Master  to  approve 
pf  a  proper  settlement  to  be  made  upon  the  PlaindflT  Ijcah 

Franco 


(OT)  In  Chancery,  1765,  be- 
fore Lord  NorthingUm:  stated  in 
Mr.  C(tw*s  note  to.  Basvilk  v. 
Brandcr,  1  P.  Wms.  459,  5tb  ed. 


(08).  It  was  said  at  the  Bar, 
that  he  was  committed  upon  the 
marriage  in  England. 
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Franco  and  her  issue  (69);  with  liberty  ta  the  Defendants 
Lowe  and  his  wife  to  apply  by  petition  or  ptherwisej  as  they 
maybe  advised (70). 


1799. 


(69)  The  MoMier  of  the  Rolb 
in  pronouncing  the  decree  ob- 
aervedy  that  he  did  not  confine 
it  to  her  issae  by  her  present 
husband. 

(70)  All  the  other  anthorities 
upon  this  point  are  referred  to 
in  the  oases  cited  upon  this  oc- 
casion ;  particularly  in  the  notes 
of  Mr.  Cox  and  Mr.  Sanders  in 
their  editions  of  Peere  Wiaiame 
and  Atkpu. 

In  MM  T.  Atkhuom,  at  the 
Bolls,  the  86th  of  June,  1797, 
this  point  eame  on  upon  a  peti- 
tion; and  Mr.  Hall,  tor  the  as- 
signee of  the  husband,  cited 
most  of  these  cases»  and  in  *  ad- 
dition to  them  PoMckaU  v.  lerd 
Cmrieret,  3  P.  WOi.  197 ;  4  Vm. 
OT.  The  Maiter  of  the  Rolb 
with  reference  to  Lord  Thurlow'M 
opinion  in  Worrall  v.  Marlar  and 
JEhfiftjum  V.  Pell,  in  Mr.  Cox's 
note,  expressed  himself  thus : 

"  I  have  the  same  opinion  I 
**  ever  had ;  and  the  note  shews, 

Lord  Thnrlow  could  only  say, 

that  he  did  not  find  it  any 
**  where  decided,  that,  if  the 
**  husband  makes  an  actual  as- 
^  signment .  by  contract  for  a 
**  valuable  ponsideration,  the  as- 


u 


€t 


**  signee  -  should  be  bound  to 
**  make  any  provision  for  the 
**  wife  out  of  the  property  as- 
"  signed.  He  does  not  say /the 
*'  assignee  has  ever  obtained  the 
^  property  without  doing  so. 
^'  All,  this  Court  does,  would 
**  be  perfectly  nugatory,  if  the 
**  husband  could  go  and  sell  his 
*«  wife's  property.  Therefore  I 
**  do  not  agree  with  th^t  ,opi- 
«« nion.'* 

The  Maiter  of  the  Rolb  added, 
that  he  would  put  the  assignee 
to  file  a  bill :  but  it  was  after- 
wards compromised.  See  also 
JUufy  EHbanh  v.  MotUolieu,  post, 
Vol.  V,  737. 

'  The  equity  of  the  wife  as 
against  the  general  assignees 
under  a  commission  of  bank- 
ruptcy against  her  husband  or 
a  general  assignment  for  the  be^ 
nefit  of  his  creditors,  whether 
Plaintiffs  or  Defendants,  is  now 
perfectly  established  by  several 
late  cases :  Pryor  v.  JBBfl,  4  Bro. 
C  C.  139 ;  Bwrdon  v.  JDean,  0«- 
icett  ▼•  Probert,  Brown  v.  Clarh, 
FreewMUi  v.  Parsley ,  ante.  Vol.  1 1, 
607,  680;  III,  166,  421.  See 
the  note,  II,  600. 


Fbanco 

V. 

Fbanco. 
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16/A.  ' 

^Jbere  a  tet«  TN  this  causei  the  question  of  election  in  the  cause  of  Wright 

tator  coDceiy-  '  y»  Ruiter  at  the  RoUs,  (reported  antdy  Vol.  II,  673,)  was 
iog  himself  brought  before  the  Lord  Chancellor ^  in  the  nature  of  an 
eD titled  to  thc^pp^^j  f^^  ^^^  decree,  and  upon  a  bond;  which  was  not 

P    pe  y  o        adverted  to  on  that  occasion, 
another  per- 
son, makes  a      ' 
ffeneral  dispo-      Oliee^  the  wife  of  Edward  Knight,  and  Anne,  the  wife  of 

sition  of  all  Donald  Maclean,  were  at  the  time  of  their  respective  mar- 
bis  estate,  and  riages  entitled  under  the  wills  of  Richard  Glover 'ond  Eliza- 
gives  some  ^^^  MouUon  to  the  residue  of  the  real  and  personal  estate  of 
benefit  to  tbat  j^i^/^^^j  Glover,  after  payment  of  his  debts,  legacies  and  funeral 
t  \  t  cxpences,  in  equal  moieties.  \Olive  Knight  was  at  the  time  of 
Therefore  a  ^^^  marriage  in  1777  in  possession  of  a  moiety  of  the  real  estate, 
linsband  con-  In  1782  she  joined  in  a  fine  and  recovery  of  that  moiety  to  the 
eeiving  him-  use  of  Edward  Knight  and  his  heirs,  in  consideration  of  a 
self  entitled  bond,  dated  the  2d  of  May,  1782,  by  which  he  became  bound 
under  a  void  ^^  j^j^^  Rutter  and  Robert  Ely  in  the  penalty  of  1000/.  The 
depd  J  #532  ]  bond  recited  the  deed  to  ♦make  the  tenant  to  the  pr€ecipe, 
. .      ,  and  that  Edtcdrd  Knight  in  consideration  of  his  wifb*s  joining 

oneathed  to  '^  ™  ^^®  recovery  had  agreed  with  Rutter  and  Ely,  that  he 
bis  wife,  and  ^ould  by  will  or  deed  devise,  grant,  and  assure,  the  said 
dying  without  premises,  in  case  he  should  not  sell  or  dispose  thereof  in  bis 
getting  posses-  life-time,  or  in  case  }ke  should  sell  any  part  thereoii  then  so 
sion,  having  much  as  should  remwi  unsold,  so  that  Olive  Knight,  in  case 
made  such  a  gjjg  should  survive  him,  should  receive  the  rents  and  profits 
general  dispo-  ^bereof  during  her  life,  and  after  her  decease  that  her  chil- 

...       ^  dren  by  hua  and  their  issue  should  have  the  said  premises 

which  she  took  ^^^  ^^^  fee-simple  and  inheritance  thereof  for  such  estate  and 
an  interest,  it  ^^tes,  and  in  such  prpportion,  manner,  and  form,  as  he, 
is  a  case  of  Edward  Knight,  should  by  deed  or  will  appoint,. and  tor  de- 
election;  and  fault  of  appointment,  that  the  premises  should  go  to  all,  and 
her  election  to  their  heirs,  as  tenants  in  common,  aqd,  for  default  of  such 
take  the  pro-    Jg8^g^  ^o  the  children  of  Olive  by  any  other  husband,  as  she, 

.        ...  whether  covert  or  sole  and  notwithstanding  coverture,  should 

which   Uiouffh  ^PP^^^  ^^^f  ^^^  ^^^^  ^^  appointment,  to  all  such  children, 

less  in  point  of  ad^ 

value,  was  to  her  separate  use,  was  established  against  the  assignees  under 
the  bankruptcy  of  her  second  husband. 
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and  Ibdr  heirs,  as  tenants  in  common,  or;  if  but  onei'to  diat 
one;'  and  for  default  of  such  mile,  to'Edufafd  Kmght  md 
his  heirs ; « and  that,  in  case  Edw(Mrd  Kmghi  should  sell  or  dis^ 
pose  of  the  premises  or  any  part  thereof  in  his  Hfe,  in  such 
case,  he  should  by  deed  or  will  settle  and  assure  a  fuU  and 
adequate  sum  of  money  in  lieu  thereof,  according  to  the  money 
he  should  receive  upon  such  sale,  to  be  wifliin  six  months 
after  his  decease,  in  case  OUf>e  Knight  should  survive  himt 
put  out  in  the  funds,  or  upon  good  security,  such  as  she 
should  approve,  upon  drust  to  permit  her  to  receive  the  divi- 
dends or  interest  thereof  during  her  life,  and  firom  and  after 
her.  decease  in  trust  to  pay  the  principal  and  the  dividends 
accrued  after  her  decease  to  the  child  and  children  oi  Olive 
by  Edward  Knight  and  the  issue  of-  such  child  or  children, 
in  such  manner  di^  Edward  Knight  should  appoint,  as' afore- 
said }  in  >  default  thereof,  to'  such  children,  as  aforesaid,  in 
manner  therein  mentioned;  and,  in  case  such  children  and  - 
their  issue  should  all  happen  to  die  in  the  life  of  Olive  Knight^ 
and  she  should  happen  to  have  any  child  or  children  by  any^ 
after-taken  husband,  then  that  the  said  principal  and  interest 
shoidd  after  her  decease  go  and  be  to  the  only  proper  use  and 
behoof  of  such  child  or  children  by  such  after-taken  husband 
or  husbands  and  the  issue  of  such  child  or  children  equidly, 
iriiare  and  share  alike,  at  the  age  of  twenty-one  years  or  mar- 
riage; and  in  default  of  such  child  or  children,  or  the  sur- 
vivors or  survivor  attaining  the  age  of  twenty-one  years  ♦  or 
marriage  or  marriages  aforesaid,  then  the  same  to  go  to  the 
legal  representative  of  the  said  Edward  Knight, 

It  was  then  declared,  that  the  oondition  of  the  bond  was, 
that;  i£' Edward  Knight  should  perform  the  said  agreement^ 
the  oUigation  .was  -to-be  void;  otherwise  to  remain  in  fuH 
force. 

A  bill  was  filed  hy  Edward  Knight  and  his  wife  against 
Donald  Maclean  and  Anne  his  wife,  and  other  persons ;  pray- 
ing, among  other  things,  an  account  of  the  personal  estates 
o£  Bichard  Glover  and  Elizabeth  Motdton;  and  that  an 
agreement  between  the  Plaintiffs  and  Maclean  and  his  wife 
might.be  performed;  and  that  an-  account  might  be  taken  of 
the  money  due  from  them  to  the  Plaintifl^. 

By  the   decree   made   in   that  cause  the  accounts  were 
directed. 


1700. 


RUTTER 
V. 

Maclean. 
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Edi0ard  Kmgtu  died  upon  the  7th  of  JiMf ,  1790.  B7  hk 
will,  dated  the  4th  of  May,  1786i  he  gave  to  his  wifie  O&w 
all  his  household  furniture,  and  all  his  plate,  linen,  diina,  and 
books,  for  her  own  use ;  and  as  to  the  residue  of  hit  real  and 
personal  estate,  he  gave,  devised,  and  bequeathed,  the  same 
to  John  R$iiter,  his  heits  and  assigns  for  ever,  «p6n  trust  to 
pay  the  rents  and  profits  of  his  messuages,  lands,  and  pre- 
mises, to  his  said  wife  for  life,  for  her  own  separate  use ;  and 
after  her  decease,  upon  trust  to  make  sale  of  the  same  pre- 
mises,  and  pay  the  monies  arising  thereby  to  and  among  his 
brother  and  sister,  nephews  and  niece,  share  and  share  alike, 
if  then  living ;  and  he  also  gave,  devised,  and  bequeathed,  all 
and  every  his  real  and  personal  estate  and  effects,  goods  and 
chattels,  stock  in  trade,  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  not  before  disposed  of,  to  Jokm 
Mutter,  upon  trust  to  sell  all  his  real  and  personal  estate,  and 
auch  goods  and  chattels  as  should  not  consist  of  money  or 
stock,  and  collect  his  debts,  and  lay  out  the  money  arising  firom 
the  sale,  and  likewise  ready  money  at  his  deaths  if  any  should  re» 
main  after  paying  his  legacies,  upon  Qovemment  security,  and 
that  he  should  stand  possessed  of  the  said  real  and  perscmal 
estates,  &c  upon  trust  to  apply  the  dividends  and  interest 
unto  his  said  wife  OUte  for  and  during  the  term  of  her  natnrsl 
life,  to  her  own  separate  use;  and  firom  and  after  her  decease, 
upon  trusty  that  Butter,  his  heirs,  executors,  &e.  diouM,  as 
aooii  afi;er  her  decease  as  might  be,  apply  and  dispoee  ^  of,  as 
well  the  said  monies,  that  should  arise  by  the  sale  of  die  fipee- 
hold  messuages,  lands,  and  premises  aforesaid,  as  also  of  aD 
his  real  and  personal  estates  and  effects,  goods,  and  diatteb, 
monies,  and  Government  securities,  aforesaid,  to  and  among 
his  said  brother  and  sister,  nephews  and  niece,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint-tenants ; 
and  he  appointed  John  Rutter  sole  executor. 


In  August  1792  OUpe  Knight  married  TAomme  Wrights 
who  in  August  1795  became  a  bankrupt. 

This  bQl  of  revivor  and  supplement  was  filed  by  RuHer^ 
executor  of  Edward  Knight,  against  the  widow  and  adminis- 
tratrix of  Maclean,  and  the  assignees  of  the  bankrupt ;  prayp 
ing,  that  the  suit  instituted  by  Knight  mily  be  revived ;  and 

that 
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that  the  anignees  may  set  forthg*  what  light  or  iotereat  ihey         17iN^. 
daim  in  a  moiety  or  any  other  part  of  die  personal  estate       W^^or 
of  MeAard  Gloter.  .  n. 

The  assignees  of  the  bankrupt  by  their  answer  ataled,  thai  Vlkti^hH. 
they  believed,  Edward  Knight  possessed  himself  of  some  part 
of  the  residue  of  the  personal  estate  of  Glover;  and  that  after 
the  execution  of  the  bond  he  at  different  tunes  sold  different 
parts  of  the  said  real  estate.  They  set  fiurth  the  assigtaieiit, 
by  indentures^  dated  the  10th  of  July^  1783|  by  Knight  aM 
his  wife  to  Rutter^  of  a  moiety  of  two  9ums  due  to  the  estatjs 
ctOlaeer,  and  of  all  the  residue  of  the  personal  estate  of 
Glover f  and  all  their  estate,  tide,  light,  and  interest,  undee 
the  wiQs  otHichard  Glover  andEUzabeih  Moutton;  which  as- 
aignment  formed  the  subject  of  the  cause  of  Wright  v.  Mutter  f 
and  they  stated  the  answer  of  Rutter  in  that  cause,  admittii\g, 
that  there  was  no  consideration  for  dmt  assignment. 

The  answer  then  suggested,  that  the  said  deed  of  assign-* 
ment  did  not  vest  the  said  moiety  of  the  residue  of  the  per- 
sonal estate  of  Glover  in  Edward  Knight;  but  that  upon  bi# 
death  being  a  chose  in  action  not  reduced  into  possession  by 
him  in  hb  life  it  survived  to  his  wife ;  and  they  submitted,  that 
the  bankrupt  in  right  of  his  wife  became  entitled  to  all  tbe 
said  moiety*  The  answer  also  stated,  that  the  decree  j^ade 
fay  the  Master  of  the  Rolls  in  the  cause  of  Wright  v«  Rutter^ 
that  the  Plaintiff  OUve  Wright  ihpnid  elect  to  take  under  the 
will  of  Edward  Knight,  qr  the  moiety  of  the  personal  ^estate  I  ^B8&  ] 
of  Glover ;  and,  that  at  tbe  time  of  that  decree  Wright  was 
msolvent,  and,  the  Defendants  believe,  had  committed  an  act 
of  bankruptcy:  but  his  creditors  were  prevented  from  taking 
out  a  commission  of  bankruptcy  by  bis  representatiotits,  that 
lie  should  receive  a  considerable  sum  of  money  from  the  siud 
suit,  and  would  apply  it  in  payment  of  his  debts :  bort  the 
person  concerned  for  Wright  and  his  wife  knowing,  thtft  the 
peHBonal  estate  of  Glover  would,  if  recovered^  be  liable  to  his 
debts,  and  that  the  benefit,  OUve  Wright  took  under  tbe  wilf 
of  her  first  husband,  was  given  to  her  separate  use,  elected 
on  behalf  of  the  Plaintiffs  in  that  cause  to  take  under  the  wiR 
of  Edward  Knight ;  in  consequence  of  ^^eh  the  Master  of 
the  Rotts  dismissed  the  bill.^ 
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The  Defendants  farther  atatedi  that  they  believed,  the  bond 
of  Edward  Knight  did  n6t  appear  in  that'  cause ;  and  the  het 
of  such  bond  having  been  executed  was  concealed  from  the 
Court;  and  they  claimed  the  moiety  of  the  personal  estate  of 
Glover  under  the  bankruptcy. 


[536] 


SoHcttor  General-  and  Mr.  Graham,  for  the  Plaintifis. 
This  cause  is  brought  on  with  a  view  to  see,  whether  your 
Lordship  will  agree  with  the  opinion  of  the  Matter  of  ike 
Jtolli  in  the  cause  of  Wright  v.  Rutter  {ante,  Vol.  II,  673) (71  \ 
which  arose  upon  the  transactions  between  the#&  parties,  diat 
this  is  a  case  of  Section.  The  bond  executed  by  Edward 
Knight  in  1783  did  not  appear  in  that  cause.  The  assignees 
of  the  bankrupt  insist  only,  that  this  was  done  in  some  degree 
in  fraud  of  the  creditors  of  Wright;  and  that  they  have  a 
right  to  insist,  that  this  election  is  not  binding,  and  they  are 
at  liberty  to  claim  in  right  of  the  bankrupt's  wife  •  under  the 
will  of  Glover;  also,  that,  this  bond  not  having  been  disclosed, 
she  was  not  aware  of  what  she  was  about  at  the  time  of  her 
election.  The  bond  did  not  occur  to  any  of  the  parties  at 
the  time;  and  was  not  mentioned.  That  might  have  given 
her  a  right  to  insist,  that  she  was  not  aware  of  all  the  drcom- 
staliees :  but,  notwithstanding  that,  this  is  a  clear  case  -of 
election;  Knight  understood  this  to  be  a  property  he  had 
a  right  to  dispose  of.  The  only  question  is,  whether  the 
assignees  of  the  bankrupt  have  a  aright  to  control  what  his 
wife  did?  • 

Attorney  General  and  Mr.  RomiUffi  for  the  Defendants, 
the  assignees  of  the  bankrupt. 
The  assignees  daim,  subject  to  the  equity  of  the  wife  (72); 


(71)  Post,  Vol.  VI,  322. 

(72)  The  equity  of  the  wife  to 
a  provision  out  of  her  equitable 
interest,  as  against  the  general 


unless 
4  Bro.  C.  a  130.  Burdm  v. 
Dean ;  Otwell  v.  Proberii  Brown 
Clark ;  Freeman  v.  Parsley,  ante. 
Vol.  II,  G07, 680.  Ill,  168,^421. 


assignees  under  a  coinmission  of    See  the  note,  II,  600, 


bankruptcy  against  her  husband 
or  a  general  asslgnnilint  for  the 
benefit  of  his  creditors,  whether 
Plaintiffs,  or  Defendants,  is 
now  established  by  Pryor  ?.  Hill, 


As  to  an  assigninent  by  the 
husband  for  valuable  considers* 
tion,  see  Franco  v.  Franco,  tb 
preceding  case. 
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unless  tfaey  are  banred  by  what  has  happened  in  the  other 
suit.  The  bond  takes  the  case  out  of  the  principle,  that  would 
form  a  case  of  election ;  and  the  will  itself'  does  not  create  a 
case  of  election.  The  bond  is,  diat  he  shall  by  his  will  give 
her  as  much  as  he  diall  take  from  hier  by  act  in  his  Ufe  with 
regard  to  those  real  estates.  If  he  gives  her  no  more  than' 
what  she  was  entitled  to  by  the  bond,  it  is  lidt  a  case  of  elec- 
tion': it  cannot  operate  as  a  purchase  of  that  part  of  the  estate, 
that  by  the  bond  is  her  own.  It  may  be  a  satisfaction.  The 
Defendants  deny/  that  any  thing  more  is  given  her  by  the  will 
than  she  is  entitled  under  the  bond.  There  being  no  surplus 
beyond  what  the  bond  tpecures  to  her,  the  testator  can  only 
be  considered  as  meaning  a  satisfaction  of  that,  which  he  had 
taken  frcmi  her,  not,  as  proposing  a  case  of  election. 

Aacte  the  next  consideration,  upon  the  will  itsifelf  the  words 
^'  mjf  personal  estate  '*  never  rabe  a  case  of  election  as  to 
ehoses  in  action  of  the  wife,  which  the  husband  had  not  as- 
ffigned  for  valuable  consideration,  or  otherwise  reduced  into 
possession.  The  words  of  this  will  "  all  my  real  andpersahal 
estate**  do  not  comprehend  the  property,  that  is  her's;  and 
therefore  are  not  enough  to  raise  a  case  of  election.  Read  v. 
Crop  (73).  If  election  is  applied  to  this  case,  it  wOl  be  carry- 
ing the  doctrine  of  election  much  farther  than  it  has  ever  gone. 
Si^pose,  a  testator  had  by  fraud  prevailed  upon  an6ther  per- 
son to  execute  a  deed  conveying  an  estate  to  the  testator ; 
who  afterwards  by  will,  without  adverting  to  that,  gives  some- 
thing to  that  person,  and  disposes  of  all  his  estate  by  general 
words :  could  that  be  a  case  of  election ;  and  could  that 
person  be  prevented  from  setting  aside  that  deed?  The 
Master  of  the  Rolls  in  the  cause  of  Wright  v.  Rutter  con- 
sidered, that  had  been  executed  by  Knight  and  his  wife,  as  a 
nullity.  This  property  *  therefore  ceased  to  be  his  personal 
estate.  He  never  was  in  possession  of  it.  Suppose,  it  was 
proved,  that  he  had  gone  to  the  person,  who  was  accountable 
for  the  property,  and  had  been  informed,  that  it  should  be 
paid,  and  that  he  had  died  in  the  interval,  with  a  will  in 
these  general  words:  that  also  would  be  a  case  of  election 
upon  this  ground,  that  it  was  evidence  of  his  intention  to 
dispose  of  it. 

(73)  1  Bra.  C.  C,  492. 

Vol.  IV.  O  O 


1700. 


Rutter 
Maclean. 


[  •SST  ] 
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Maclean. 


Solieitat  General,  in  Reply. 
Finch  Y.  Finch  {74f),  b  in  conformity  to  the  detern^nation 
upon  General  Pulienet/*s  will  ( 75  )•  The  same  principle  must 
apply  to  this  case.  Mrs.  Knight  was  a  party  to  the  assign- 
ment; fuid  they  thought,  they  had  done  it  effectually.  Under 
that  impression  conceiving  the  property  to  be  his,  her  first 
husband  makes  his  will. 


[  •538] 


Lord  Chancellor. 

If  this  is  a  serious  point,  you  must  bring  the  decree  in  the 
cause  of  Wright  v.  Ruiter  before  me.  An  instrument,  that 
ought  to  have  been  before  the  Master  of  the  RolU,  was  not 
liefore  him. 

But  the  effect  of  the  bond  is  only  constituting  the  wife  a 

creditor  upon  the  estate  of  her  husband :  but  as  she  is  also 

devisee,  she  must  elect.    The  bond  does  not  make  it  the  less 

a  case  of  election ;  and  with  respect  to  that  she  may  judge  for 

herself,  whether  she  will  take  what  is  given  ,  or  claim  against 

his  will.     A  case  of  satisfaction  always  puts  the  party  to  a 

choice,  whether  he  will  submit  to  the  will,  or  claim  against  it. 

The  party,  to  whom  the  election  is  put,  has  a  full  right  to 

choose  the  worst.     I  do  not  know,  how  the  assignees  of  the 

bankrupt  can  fight  on  behalf  of  the  wife  against  her  will.    I 

have  a  great  partiality  in  favor  of  the  argument  of  the  Attorney 

General  and  Mr.  RomiUy^  that,  where  a  man  disposes  of  all 

his  estate,  it  is  not  a  fair  inference,  that  he  means  to  dispose 

of  what  is  not  his  estate ;  for  I  had  persuaded  myself,  as  it 

was  strongly  contended  in  the  case  upon  General  PuUeney'^ 

will,  that,  the  testator  disposing  of  his  estate,  the  words  were 

satisfied  amply  by  his  having  a  very  large  estate ;  and  he  could 

not  mean  to  affect  Mrs.  PuUeney  by  his  will;  he  could  ^  not 

mean  to  propose  an  election  between  the  estate  tail  under  the 

old  fiunily  settlement,   and  that  large  estate,  which  was  his 

own.     But  the  determination  was  directly  the  contrary  (76). 

The  opinion  of  the  Court  was,  that,  as  he  took  that  to  be  his 

estate, 


(74)  Ante,  Vol.  1, 684.  ABro. 
C.  C.  38. 

(75)  Lady  Cavan  v.  PuUeney, 
ante.  Vol.  II,  544.  Ill,  384. 
See  also,  apon  the  doctrine  of 


electbn,  Bhhe  v.  Bmdmry^   I, 
614,  and  the  notes,  523,  7. 

(76)  See  ante,   Vol.   II,  660. 
Ill,  630. 
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estates  she  must  elect.  All,  that  is  to  be  considered,  is,  whe- 
ther there  is  an  implied  condition  upon  the  whole  will,  not,  as 
tQ  the  right  to  the  estate.  Lord  Chief  Justice  De  Qrey  would 
not  put  it  upon  an  iijipUed  condition;  but  considered  it  as 
a  natural  equity. 

In* this  case  it  is  .dear,  the  husband  having  takea  this  in- 
teresty  ineffectually  from  his  wife  concluded,  he  had  it ;  and 
disposing  of  his  estate  he  meant  to  dispose  of  all,  that  he  had 
by  right  or  by  wrong,  by  good  or  bad  title.  As  to  his  not 
having  possession,  this  property  coming  from  Glover  was  so 
entangled  in  suits,  that  it  was  impossible  for  him  to  get  at  it. 
They  agreed,  it  should  be  the  husband's;  and  they  suffered 
a  recovery  of  the  real  estate,  which  they  could  get  at.  Then 
they  contrived  this  deed;  which  they  thought  would  give  him 
the  personal  property;  and  he  relied  upon  that.  I  see  the 
intention  of  the  wife  to  give  to  her  husband. 
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Upon  the  principle,  that  the  election  was  valid,  the  decree 
gave  directions  for  taking  the  accounts,  &c. 


4799. 


RUTTBI^ 
V. 

Maclban. 


SHARPE  V.  The  Earl  of  SCARBOROUGH. 

nPHE  late  Earl  of  Scarborough  by  his  will,  dated  the  26th 
of  June,  1772,  gave  to  the  Countess  of  Scarborough  a 
legacy  of  1000/.,  and  to  his  son  Lord  Lundey  all  his  gold 
plate,  books,  pictures,  household  goods,  and  furniture  of  his 
houses  in  town  and  country ;  and  he  gave  to  Lady  Scarbo- 
rough, Sir  George  SavUle,  and  John  Hewitt,  40,000/.,  upon 
trust  for  the  benefit  of  his  younger  children;  and  all  the 
residue  of  his  personal  estate,  subject  to  his  debts,  funeral 
and  testamentary  expences,  he  bequeathed  to  his  son  Lord 
Zatmley;  and  for  the  better  effectuating  the  purposes  afore- 
said he  directed  his  trustees  to  get  in  all  arrears  and  monies 
due  to  him,  and  to  sell  all  his  personal  estate,  that  was  sale- 
able, except  what  was  given  to  his  son ;  and  out  of  the 
monies  arising  by  the  means  aforesaid  to  pay  all  his  debts, 
fiineral  and  testamentary  expencjBs,  andto|>aythe  said  1000/. 

O  O  2  to 


1799. 

AprU  leth. 

An  equity  of 
redemption  of 
a  mortgsge  in 
fee  is  not 
equitable  as- 
sets, at  least* 
as  against 
jadgment  cre- 
ditors; who 
have  a  right 
to  redeem. 

Assets  are 
not  marshalled 
against  judg- 
ment creditors. 
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to  Lady  Scarborough,  and  retain  the  said  AOflOOL  upon  ther 
trusts  therein  mentioned/  and  pay  the  surplus  to  his  said  son  f 
and  he  appointed  his  said  trustees  executrix  and  executors ; 
and  he  devised  all  his  iteal  estate  at  WifUringham,  except  the' 
advowson  of  the  parish  church  there,  and  at  other  places  in 
Lincolnshiref  to  his  said  trustees,  their  executors  and  admi- 
nistrators, fbf  500  years,  upon  the  trusts  after  mentioned; 
and  he  d^^edi  all  the  premises  comprised  in  the  said  term 
(but  Subject  thereto),  and  aD  the  advowson  of  the  parish 
chutch  of  Wintringham,  and  all  other  his  real  estate,  to  his 
son  Lord  Lumleyj  his  heits  and  assigns  for  ever;  and  he  de- 
clared, that  his  said  trustees  shdidd  stand  possess^  of  the 
said  term  upon  trust  by  the  profits  thereof,  or  by  iportgage, 
sale,  or  other  disposition  thereof,  to  raise  such  sum  as  his' 
personal  estate  should.^  be  deficient  fbr  payment  of  his  debts, 
funeral  and  testamentary  expences,  and  the  said  legstcies  of 
1000/.  and  40,000/.  with  interest  at  the  rate  of  4  per  cent. 
from  six  months  after  his  decease,  if  not  paid*  before;  and 
he  declared,  that  after  all  the  trusts  of  the  said  term  should 
be  performed  the  term  should  cease. 


The  testator  died  upon  the  22d  of  Matf,  1783. 

The  bill  was  filed  by  creditors ;  and  by  the  decree  made 
upon  the  12th  o£  December,  1783,  the  proper  directions  were 
given  for  taking  the  accounts,  and  for  sale  of  the  estates  com- 
prised in  the  term,  &c.  By  another  decree  made  upon  a 
rehearing  on  the  24th  ot  May,  1792,  upon  a  discovery, '  that 
the  testator  died  seised  of  some  real  estates  not  comprised  in 
Ae  term  of  500  years,  an  inquiry  was  directed  as  to  that ; 
and  by  consent  those  estates  were  ordered  to  be  sold. 

The  estate  at  Wintringham  was  subject  to  mortgages  iff 
fee ;  which  were  pud  out  of  a  fund  in  the  Bank,  arising  from 
the  sale  of  the  real  estates  not  comprised  in  die  term,  and 
also  of  the  inheritance  of  the  estates  comprised  in  the  term; 
Lord  Scarborough  having  consented  to  a  sale  of  the  inhe- 
ritance instead  of  the  term. 

By  the  Master's  report  it  appeared,  that  the  judgment  debts 
of  the  testator  at  his  death  amounted  to  5772/.  5s.  2d. ;  and 
a  judgment  for  755/.  had  been  shice  obtained.  The  bond 
debts  were  14£,05S/.  lis.  7d.;  and  the  debts  by  sunple  con- 
tract, 20,796/.  11*.  9d. 
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.  The  personal  estate  consisted  of  3SML,  a  balance  of  cash 
in  the  hands  of  Lord  Scarborough,  500L  7s.  lOJ,  in  the 
liands  of  another  person,  and  190Q/.  due  upon  lK>nd  and 
turnpike  securities. 

*  The  cause  coming  on  for  farther  directions,  two  questions 
were  made:  First,  whether  the  judgment  creditors  had  a 
priority  with  regard;  to  the  produce  of  the  equity  of  redemp- 
tion of  the  estates  in  mortgage  at  the  death  of  the  testator, 
or  whether  that  was  to  be  treated  as  equitable  assets :  .Se^ 
eondly.  If  the  equity  of  redemption  was  not  to  be  considered 
as  equitable  assets,  whether  the  simple-cpntract  creditors  were 
not  entitled  to  stand  in  the  place  of  the  judgment  creditors 
as  to  so  much  of  the  personal  estate  a^  should  be  exhausted 
by  them. 


1700. 


Sharps 


V. 


The  Earl  of 

Scar- 
borough. 


/  Attorney  General  and  Mr.  Ainge,  for  the  simple-con- 
tract Creditors. 

In  the  Case  of  the  Creditors  of  Sir  Charles  Cox,  8  P.  Wms. 
341 ;  and  Hartwell  y.  Chitters,  Amb.  308y  the  equity  of  re- 
demption was  held  equitable  assets.  The  legal  estate  being 
in  the  mortgagee,  the  debtor  had  only  an  equity.  There  h 
nothing,  upon  which  a  judgment  could  attach*  They  ought 
therefore  to  come  in  pari  passu. 

Upon  the  second  point,  the  right  of  the  simple-contract 
creditors  to  stand  in  the  place  of  the  judgment  creditors 
may  be  inferred  from  The  Earl  of  Winchelsea's  Case, 
3  P.  Wms.  399,  n. 

Solicitor  General,  for  the  Judgment  Creditors  ^  and 
Mr.  Lloyd,  for  Lord  Scarborough. 
As  to  the  first  point,  the  judgment  creditors  have  a  right 
to  redeem  the  mortgage ;  and  the  testator's  having  only  an 
equitable  interest  makes  no  difference.  The  common  case 
of  tacking  a  judgment  to  a  mortgage  shews  the  Uen.  There 
IS  no  difference  between  a  judgment  creditor  and  a  subse- 
quent mortgagee,  but  that  the  latter  has  a  particular  Uen, 
the  former,  a  general  lien  upon  the  whole  estate.  Tl^s  ques- 
tion is  perfectly  decided  in  fisivor  of  the  judgmei\t  creditors. 
Some  doubt  was  formerly  entertained  upop  ^he  point;  Child 

V.  Stephens; 
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▼.  Siephens(77);  and  il  was  left  in  a  great  degree  of  con- 
fusion ;  but  that  was  put  an  end  to  afterwards ;  particularly 
in  SymmcM  v.  Symands  (78);  which  is  a  branch  jof  the  cause 
of  The  Earl  of  Bristol  v.  Hungerford  (  79  )•  That  case  was 
referred  to,  and  the  point  was  very  much  agitated,  in  TemptsA 
T.  Sabine {9XS^  in  Chancery,  January  the  14th,  174i5;  and  it 
was  held  in  that  case,  and  in  William  v.  Spearman,  before 
Lord  Hardwicke  in  17S9,  that  all  incumbrances  are  to  be 
paid  according  to  their  priorities.  Judgment  creditors  are 
not  analogous  to  specialty  creditors.  They  have  no  lien  upon 
the  land,  except  as  assets  against  the  heir  or  devisee;  and 
the  Statute  ( 81 )  having  excepted  devises  for  payment  of 
debts  (8S),  the  specialty  creditors  in  that  case  have  no  right 
against  the  estate,  whether  it  was  an  equity  of  redemption  cmp 
a  legal  estate.  Therefore  as  to  that  the  Court  says,  if  they 
take  out  of  real  assets  descended  or  the  personal  estate  a 

satisfactioi^  ^^Y  ^^^^  ^^^  hvL^e  the  benefit  of  the  provision 
made  by  the  testator  for  the  payment  of  his  debts,  till  they 
make  the  other  creditors  equal  with  them  (83).  Tliat  wis 
in  some  degree  noticed  in  Symmes  v.  Symands.  There  they 
claimed  nothing  under  the  provision  for  payment  of  debts, 
but  only  by  virtue  of  their  judgment.  7%^  Case  of  Sir  Charles 
Cox*s  creditors  and  HartweU  v.  Chitters  have  been  considered 
as  over-ruled.  According  to  them  evfery  decree  in  the  C(nn- 
mon  administration  of  assets  in  this  Court  is  wrong.  If  lease* 
hold  estates  are  subject  to  mortgages,  there  is  no  conception^ 
that  creditors  by  specialty  have  not  a  right  to  come  upon  the 
produce  of  them,  subject  to  the  mortgages.  The  eqmty  of 
redemption  of  a  leasehold  estate  is  clearly  assets  at  law  (84); 

and 


(77)  1  Vem.  101. 

(78)  1  Bro.  P.  C.  68. 

(79)  2  Vem.  624.    • 

(80)  The  SoUdtar  General  cited 
this  case  from  a  manuscript  note 
by  Mr.  Browne,  the  King's  Coan- 
sel. 

(81)  3  &  4  WiU.  4-  Mary,  c.  14. 

(82)  As  to  the  constmction 
of  that  clause,  see  The  Earl  of 
Bath  V.  The  Earl  of  Bradford, 
2  Ves.  590.  Lingard  v.  The  Earl 


of  Derby,  1  Bro.  C.  C.  311. 
Hughes  v.  Doulben,  2  Bro.  C.  C. 
614;  and  that  a  charge  makes 
equitable  assets,  post,  Bailey  r. 
f^iiu,  Vol.  VII,  319.  Shiphard 
V.  Luiundge,  VIII,  26. 

(83)  Hoilewood  v.  Pope,  3  P. 
Wms.  322,  the  third  point. 

(84)  JTti^  V.  Mariital,  ^irl^ 
V.  Watts,  Burden  v.  Kennedy, 
ZAth.  192, 200, 730.  See  Lyster 
V.  DoUand,  ante.  Vol.  I,  431. 
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and  the  executor  is  charged  there  with  the  difference  between 
the  value  of  the  estate  and  the  sum  he  paid  in  the  redemp- 
tion of  it.  In  the  case  of  a  mortgage  of  a  freehold  estate 
the  equity  of  redemption  is  assets  at  law ;  and  it  cannot  be 
suggested^  that  the  specialty  creditors  are  not  entitled  to 
their  remedy  against  those  estates  descended  as  legal  assets ; 
though  they  cannot  be  got  at  but  through  the  medium  of  a 
Court  of  Equity. 

The  second  question  is  raised  upon  a  sort  of  equity^  that, 
if  th^se  judgment  creditors  claim  to  be  paid  out  of  the  land, 
they  are  not  to  have  the  personal  estate  applied  to  their 
demands.  There  can  be  no  pretence  for  that.  The  com- 
mon direction  in  every  decree  as  to  marshalling  the  assets 
expressly  mentions  specialty  creditors ;  but  does  not  refer  to 
judgment  creditoirs. 


1799. 
Sharps 

V. 

The  Earl  of 

Scar- 
borough. 
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Lord  Chancellor. 

In  the  cases  cited  upon  the  first  pointy  the  equity  of  re- 
deniption  was  in  the  debtor:  but  a  judgment  creditor  has  a 
right  to  redeem.  Where  there  is  a  mortgage,  then  a  judg- 
ment, and  then  a  second  mortgage,  the  judgment  creditor 
may  redeem  the  first  mortgage.  Tlie  due  of  the  creditors 
of  Sir  Charles  Cox^  whether  it  is  right  or  wrong,  applies  to 
bond  creditors  only,  not  to  judgment  creditors. 

The  directions  must  be  given  upon  the  principle,  that  the 
judgment  creditors  are  to  be  pitid  in  the  first  instance. 
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j^prilim.  HOWSE  V.  CHAPMAN. 

22d. 

Bequest  for  J^EONARD   COWARD  by  his  will,   dated  the  23d  of 

the  improve-  ^^tfy  17^*9  &nd  duly  executed  to  pass  real  estate,  after 

ment  of  the  giving  particular  directions  as  to  his  funeral,  and  some  lega* 

city  of  Bath^  cies  of  20/.  each  for  mourning,  gave  to  Elizabeth^  the  wife  of 

constrQed  to  Thomcts  Baldwin^  her  executors,  administrators  and  assigns, 

mean  improve-  his  freehold  house  fronting  the  iVbr/A  Parflrfe  at  J?aM,  as  well 

ments   carry-  ,    , 

.  nnder    ^  ^^®  commissioners'  bonds  for  the  improvement  of  the  city 

an  act  of  Par-  ^^  BcUhy  of  100/.  each,  to  be  paid  within  the  year,  .haraig 
liament,  not  them  in  his  possession ;  that  her  husband  have  no  control  or 
by  private  power  over  the  said  house  and  bonds;  but  that  it  shall  be 
persons.  jn  her  sole  disposal,  to  do  with  it  as  she  shall  think  proper. 

Specific  dis-  ^^^  ever.  He  gave  to  Mary  Chapman  a  house  and  five  other 
position  by  commissioners'  bonds  for  the  improvement  of  the  city  of 
will  in  tmst  Bath^  of  100/.  each,  to  be  paid  within  the  year,  having 
to  sell,  and  in  them  in  his  possession,  to  be  her  sole  property  for  ever ; 
r  *54S  1  ^^  ^^  S^^^  ^^  ^Anne  Chapman  a  house  and  five  other  com^ 

.  inissioners'  bonds  for  the  improvement  of  the  city  of  Baih 

place    pay         ^      , 

debts,  legacies.  "»  *^«  ««"«  "»*™^'^' 

and  charges  of      ^^^  testator  then,  after  giving  some  specific  and  pecuniary 

probate  and  legacies  and  annuities,  (some  of  which  were  given  to  charities,) 

execution  of  and  among  them  four  corporation  bonds  for  500/.  each,  or- 

tbe  trust,  and  dered  all  his  plate  to  be  sold  upon  the  best  terms  and  without 

in  the  next  reserve  by  auction  pr  otherwise ;  as  also  one  share  of  the 

A        f  th  B^^^  Navigation,  if  not  disposed  of  before  his  death,  and  all 

mouev  be  ao-  *^®  furniture  of  his  house,  utensils  and  implements  of  house- 

propriated  to  hold>  goods,  linen,  china,  (except  the  ornamental  jar,  books, 

the  improve-  and  book-case,  herein  before  given  to  George  Redmond^)  and 

ment  of  the  pictures,  (except  some  prints  and  pictures,  which  belonged  to 

city  of  Bath,  ^jjg  i^te  Mr.  Redmond^  among  whose  famOy  the  testator  di- 

is  void  by  sto-  ^j  ^Yiem  to  be  divided).     Then  after  giving  to  the  two 
tute9Geo.  U.  ^  . 

o/»        4,  servants, 

c.  36,  as  to  a  i, 

navigation  share:  which,  beiug  real  estate,  goes  to  the  heir;  and  as  to  money 

on  real  securities,  as  mortgages,  tnrnpilce  bonds,  and  commissioner's  bonds 

for  the  improvement  of  the  city  of  Bath ;  which  go  to  the  next  of  kin : 

the  general  residue  undisposed  of  was  first  applied   to  the  debts  and 

otlier  charges ;  and  the  do6ciency  was  borne  by  the  trust  property,  that 

passed  to  the  city  of  Bd^hf  apd  that,  of  which   the   disposition  failed  by 

the   statute,  pro  rata. 
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sehrantSi  who  are  and.shaD  be  living  with  him  at  his  decease 
complete  mourniog  and  aU  his  wearing  apparel  under  every 
description,  to  be  equally  divided  between  them,  and  to  "each 
of  them  a  legacy  of  200L  to  be  paid  in  twelve  months  after 
his  decease,  the  testator  proceeds  thus : 

**  And  my  farther  will  is,  that  my  executors  in  trust  herein- 
f'  after  named  do  collect  together  all  the  money  arising  irom 
f  the  sale  of.  the  ftimiture  of  my  house,  plate,  and  one  share 
"  of  the  BcUh  Navigation,  if  not  disposed  of  before  my  deaths 
'^  as  well  as  all  sec^ties  for  money,  mortgages,  corpora- 
^  tion  bonds,  in  the  funds,  in  the  Milsom^treet  bank,  tum- 
''  pike  bonds,  commissioners*  bonds  for  the  hnprovement  of 
^'  the  city.  East  India  bonds,  and  by  and  out  of  the  monies 
^'  so  arising  in  the  first  place  pay  and  discharge.my  just  debts^ 
"  legacies,  funeral  expences,  and  charges  attending  the  prot 
^*  bate  and  execution  of  the  trusts  of  this  my  will;  and  that 
**  Mr.  Smithy  notary  public,  be  employed  in  the  proving  of  my 
''will,  and  in  every  other  respect  where  his  advice  shall  be 
''  necessary ;  and  in  the  next  place  my  will  is,  that  the  residue 
'' of  the  money  be  appropriated  to  the  improvement  of  the 
^'  city  of  Bath,  and  be  placed  by  my  executors  in  the  bank 
''  of  Messrs.  Hothouse,  Clutterbuck,  Phillott,  and  Lander,  in 
''  this  city,  at  the  rate  of  31.  per  centum  per  annum;  and  that 
^'  it  shall  be  drawn  out  of  the  said  bank  as  the  improvements 
*'  shall  require." 

•  The  testator  then  directed  that  his  namesake  Thomas 
Coward  should  bury  him,  and  find  mourning ;  and  declaring, 
that  now  ^  having  made  his  will,  and  disposed  of  his  effbcts 
agreeable  to  his  own  inclination,  though  perhaps  not  to  the 
parties  concerned,  he  appointed  executors. 

In  June  1795  the  testator  entered  into  a  contract  for  the  sale 
of  the  house  fronting  the  North  Parade  to  Charles  Gunning 
for  the  sum  of  1050/.  The  testator  died  upon  the  25th  of 
November  1795. 

Upon  the  bill  of  the  executors  praying,  that  the  wSJi  may 
be  •established,  and  the  rights  of  the  parties  to  the  real  and 
personal  estate  of  the  testator  be  ascertained,  and  that  the 
contract  for  the  sale  of  the  house  to  the  Defendant  Gunning 
may  be  performed,  and  that  directions  may  be  given  for  the 
lipplication  of  the  purchase-money^  two  points  were  made. 


1799. 


HbWBK 

Chapman^ 


[  ♦S**] 
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The  heir  ift  law  and  next  of  kiii  insisMdy  firsti  that  the  d»a 
position  of  the  residue  for  the  improyement  of  the  city  6€Baih 
was  void  for  uncertainty,  upon  the  ground  that  great  improve- 
ments  ware  carrying  on  in  that  city  by  private  individuals  as 
well  as  by  the  conunissioners  under  the  statute  29  Geo.  UL 
for  the  improvement  of  the  city : 

Secondly,  that  if  that  disposition  was  not  void  on  that 
ground,  it  was  void  under  the  statute  9  Geo»  II.  c.  36,  as  to 
all  such  parts  of  the  residue,  as  are  of  the  nature  or  connst 
of  real  property.  , 

By  the  decree  made  upon  the  20th  o{  November,  1797,  di6 
will  was  established,  and  the  trusts  were  directed  to  be  carried 
into  execution  except  as  to  the  money  secured  upon  real 
estate.  It  was  directed,  that  the  contract  for  the  sale  of  the 
house  should  be  carried  into  execution ;  and  that  the  money 
to  arise  by  the  sale  should  be  considered  as  personal  estate 
undisposed  of  by  the  will,  and  be  paid  into  the  bank ;  and  it 
was  declared,  that  the  Bath  Navigation  share  mentioned  in 
the  will  belonged  to  the  Defendant  John  Chapman,  the  heir 
at  law  of  the  testator  (  85  )• 

An  account  of  the  personal  estate  was  directed ;  and  di^ 
Master  was  directed  to  state  the  particulars,  of  which  the  per- 
sonal ^estate  consisted  at  the  death  of  the  testator,  and  to 
distinguish  particularly,  how  the  same  was  secured  and  placed 
out  at  his  decease,  and  how  it  had  been  applied  and  disposed 
of.  Accounts  of  the  debts,  funeral  expences,  legacies,  and 
annuities,  were  directed ;  and  it  was  ordered,  that  the  personal 
estate  should  be  applied  in  a  course  of  administration ;  and 
thait  an  appropriation  should  be  made  to  answer  the  annuities. 
The  costs  of  all  parties  were  ordered  to  be  taxed ;  and  the 
consideration  of  farther  directions  was  reserved. 

By  the  Master's  report  it  appeared,  that  the  general  residue 
of  the  personal  estate,  not  specifically  disposed  of,  consisted 
of  some  cash  in  the  house  at  the  testator*s  death,  the  money 
produced  by  the  sale  of  the  house  to  Gunning,  a  debt  due 
to  the  testator,  and  some  articles  of  inconsiderable  value  not 
enumerated  in  the  will. 

That  part  of  the  personal  estate,  which  was  held  not  to  pass 
by  the  bequest  for  the  improvement  of  the  city  of  Bath,  con- 

sisted 

(85)  Ante,  Buckeridgc  v.  Ingram,  Vui.  II,  052;  Attorney  General 
V.  Ward,  III,  327. 
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sisted  of  mortgages  to  the  amount  of  4950L,  five  bonds  of  the 
commissioners  for  the  improvement  of  the  city  of  Bath^  four 
bonds  of  the  corporation  of  Baih,  and  four  bonds  of  the 
Commissioners  of  a  turnpike  (86). 

The  cause  coming  on  for  farther  directions^  a  point  was 
made  on  behalf  of  the  next  of  kin^  that  the  debts,  .legacies, 
and  funeral  expences,  and  the  costs  of  all  the  parties,  except 
the  Defendant  Gunning,  (who  had  purchased  the  house  in 
pursuance  of  the  contract,  and  whose  costs  were  paid  out  of 
the  purchase-money,)  were  to  be  paid  in  equal  shares  and 
proportions  but  of  the  personal  estate  bequeathed  for  the 
improvement  of  the  city  of  Bath  and  the  person^  estate 
undisposed  of. 


17m. 


HowsfB 

CftAPMAN. 


Soliditor  Genertd  and  Mr.  Grant,  for  the  next  of  Kin; 

one  of  whom,  the  Defendant  John  Chapman,  was  also 

heir  at  law  of  the  testator. 
In  The  Attorney  General  v.  The  Earl  of  WincheUea  (87) 
the  general  rule  was  established  upon  consideration  of  all  the 
cases,  that,  whereT  *a  residue  is  left  for  charitable  purposes, 
including  mortgages  and  other  interests,  that  cannot  go  to  the 
charity,  the  debts  and  legacies  shall  be  paid  out  of  the  twd 
parts  of  the  estate  *j9ro  raid.  A  distinction  is  attempted  iii 
this  case,  because  the  testator  has  not  given  all  his  personal 
estate.  Several  articles  are  enumerated ;  and  as  to  the  funds 
arising  from  real  securities  the  decree  has  declared  the  dis- 
position void :  but  there  are  other  articles  not  enumerated  \ 
which  are  claimed  by  the  next  of  kin  as  undisposed  of.  The 
will  has  directed  the  debts,  legacies,  funeral  expences,  and  the 
charges  of  the  probate  and  the  execution  of  the  trusts,  to  be 
paid  specifically  out  of  this  p&rticular  fund  intended  for  the 
improvement  of  the  city.    The  residue  undisposed  of  was 

therefore 


(86)  See  Knapp  v.  Williams, 
in  the  note  to  Corbyn  v.  French, 
ante,  430,  as  to  turnpike  secnrU 
ties;  and  as  to  mortgages  Attor- 
ney General  v.  Meyrick,  2  Ves,  44. 
Ante,  Pickering  v.  Lord  Siam- 
ford.  Vol.  11, 272, 681 ;  III,  332, 
492;    and    the   note,    II,   284. 


As  to  money  secared  upon  the 
poor  rates  and  connty  rates, 
Finch  V.  Squire,  post.  Vol.  X, 
41. 

(87)  3  Bro,  C.  C.  373.  Paice 
V.  The  Archbishop  of  Canterbury, 
Curtis  y.  Button,  po8t,VoL  XI Vi 
364,  537. 
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therefore  intended  to  go  to  the  next  of  km  free  from  those 
charges;  and  as  to  so  much  as  cannot  pass  to  the  charity 
there  should  be  the  same  appropriation  as  in  The  Attorney 
GenercU  v.  The  Earl  of  Winchelsea ;  each  fund  bearing  its 
proportion  pro  ratd.  It  must  either  be  said,  the  testator  for- 
got there  were  odier  articles^  and  meant  that  to  be  a  residuary 
disposition^  whioh  the  Court  has  ahready  determiped  not  to  be 
residuary,  or  that  by  directing  payment  of  those  charges  to 
be  made  out  of  this  particular  fund  he  meant  nothing.  That 
express  direction  must  have  the  effect  of  exonerating  all  other 
fiinds.  As  to  real  estate,  it  is  clear,  if  a  testator  selects  part 
of  his  property  for  this  purpose,  as  in  PouAm  y«  Corbet  {9I&) 
and  Donne  v.  LeuAs  (89),  and  leaves  an  estate  to  descend,  he 
has  declared  his  intention  in  favour  as  well  of  the  heir  as  the 
devisee,  that  the  particular  property  directed  to  be  applied  in 
satisfaction  of  the  debts,  &c.  shall  be  so  applied. 

There  is  no  doubt,  this  particular  fund  is  amply  suflSicient 
for  these  burthens  imposed  upon  it.  It  is  not  a  mere  charge, 
but  a  gift  to  die  executors,  in  trust  to  dispose  of  the  propeity» 
and  out  of  the  money  so  arising  in  the  first  place  to  pay  and 
discharge  the  debts,  legacies,  funeral  expences,  and  charges 
of  the  probate  and  of  the  execution  of  the  trusts,  and  in  the 
next  place,'  that  the  residue  be  appropriifted  to  the  inqprove- 
ment  of  the  cityof^o/A.  Several  expressions  can  have  no 
meaning,  unless  the  specific  fimd  is  to  bear  these  charges. 
Nothing  but  the  residue  of  that  fund  after  satisfying  those 
charges  is  to  be  appropriated.  The  city  ot^BeUh  insbt,  they 
are  to  have  the  whole ;  which  will  have  the  effect  of  throwing 
these  charges  upon  the  general  residue.  The  Defiendant 
Chapman  dpes  not  contend,  that  the  navigation  share  he  takes 
is  not  to  bear  some  part.  The-  appointment  in  The  Attorney 
General  v.  The  Earl  qf  Winchelsea  is  the  proper  course. 

As  to  the  legacies  there  is  no  claim  but  in  the  particular 
manner  the  testator  has  given  them ;  according  to  the  distinc- 
tion taken  in  JEfone  v.  Medcrtift  (90).  With  respect  to  them 
this  fund  must  contribute  rateably,  even  if  any  distinction  could 
be  made  as  to  the  debts. 


(88)  3  i4/Jb.  656.  See  that  case 
stated  from  the  Register's  Book, 
ante.  Vol  III,  116,  n. 


(88)  2  Bro.C.  C.  ^S7. 
(90)  1  Bro.  C.  C.  261. 
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AUatney  Generate  Mr.  Mansfield,  and  Mr.  Orahamf  for         1799. 

the  Defendant,  the  Clerk  of  the  Commissioners  for  the 

improvement  of  the  City  of  Bath. 
^The  Attorney  General  ▼•  The  Earl  of  Winchelsea   has  no 
relation  to  this  question  between  persons  entitled  to  this  fund 
for  the  benefit  of  the  city  of  Bath  as  specific  legatees,  and 
those  claiming  the  general  residue,  first,  because  something  is 
^yeh  for  the  benefit  of  the  city,  which  cannot  pass ;  secondly^ 
becatii^e  the  testator  has  omitted  some  particulars  in  the  enu- 
meration of  the  articles  to  be  applied  for  the  benefit  of  the, 
city..  Ih  that  case  there  was  a  general  residue  given  to  a. 
charity,  Whidh  comptehended  certain  things,  which  could  not, 
be  given  for  that  purpose;  and  in  order  to  pay  the  debts 
and  legacies  that  apportionment  was  taken  as  the  rule. 

The  question  in  this  case  is^  whether,  where  there  is  a 
specific  bequest  to  a  charity,  and  a  residue  undisposed  of^ 
which  the  next  of  kin  take  by  operation  of  law,  not  under  the 
^rill,  they  have  a  right  to  say,  they  shiiU  take  that  part  of  the . 
personal  estate,  which  is  undisposed  of,  free  from  the  debts^ 
legacies,  and  other  charges.  The  legacies  are  in  exactly  the 
saute  case  as  the  debts ;  for  they  are  general  legacies;  though 
there  is  in  this  disposition  for  the  benefit  of  the  city  of  Bath 
a- direction  for  paying  the  legacies  as  well  as  the  debts.  If 
the  whole  residue  was  given  for  the  city,  the  rule  adopted  ih 
77te  Attorney  General  v.  Tlie  Earl  of  Winchelsea  must  be 
applied :  but  this  is  not,  as  in  that  case,  a  disposition  of  a  ge- 
neral residue,  some  parts  of  which  happen  not  to  be  effec- 
tually given :  but  the  general  residue  consists  of  two  species :  . 
so  much  of  the  personal  estate^  of  which  no  disposition  is  at- 
tempted, *and  so  much  as  was  comprehended  in  the  gift  of  [  ^548  ] 
the  city  of  Bath^  but  was  not  effectually  carried  by  that  gift. 
The  debts  and  legacies  are  to  be  paid  out  of  the  residue ;  and 
there  can  be  no  foundation  for  distinguishing  a  gift  falling  into 
the  residue  by  the  effect  of  the  statute  (91),  so  as  to  throw 
any  part  of  the  debts  and  legacies  upon  the  specific  legacies 
well  given  to  the  city.  This  is  not  like  marshalling.  There 
cannot  be  a  marshalling  of  assets  for  a  charity,  I  admit  (9S). 
If  this  fund  is  specifically  given  to  the  city,  the  former  decree 
has  shut  out  the  question. 


(91)  9  Geo.  II.  c.  36. 


(92)  Mogg  v.  Hodges,  2  Ves.  52. 
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The  will  ^ves  nothing  to  the  next  of  kin.  It  is  purely  the 
disposition  of  the  law.  Then  is  there  any  case,  where  the 
next  of  kin  taking  the  residue  by  intestacy  have  taken  it  free 
from  the  debts  and  legacies,  given  generally,  against  a  specific 
gift  of  the  personal  estate,  merely  because  that  is  given  aAer 
payment  of  the  debts  and  legacies?  Gray  v.  Minneihorpe {9S) 
is  directly  contrary  to  such  a  claim.  In  that  case  your  Lord- 
shqp  held,  that  if  an  executor  takes  the  personal  estate  by  the 
office  of  executor,  without  a  trust,  it  shall  not  be  free  from  the 
debts,  merely  because  another  fund  is  subjected  to  the  debts. 
As  to  the  real  estate  the  rule  is  very  clearly  laid  down  by  the 
Master  qf  the  Rolls  in  Manning  v.  Spooner {94f),  that  the 
order  of  application  to  the  debtii  is,  first,  the  general  personal 
estate,  unless  exempted  expressly,  or  by  plain  implication; 
secondly,  any  estate  particularly  devised  for  the  purpose,  and 
only  for  the  purpose,  of  paying .  debts :  thirdly,  estates  de- 
scended :  fourthly,  estates  specifically  devised :  but  his  ojrfnion 
was,  that  if  a  particular  estate  is  devised  for  paying  debts, 
but  the  intention  is,  that  the  surplus  shall  go  to  other  persons 
than  the  heir,  then  the  descended  estate  shall  be  first  applied. 
The  next  of  kin  in  this  case  claim  by  no  intention.  Unless 
they  shew  an  intention  to  exempt  the  residue  of  the  personal 
estate  from  payment  of  the  debts,  they  must  take  it  subject 
to  them.  There  can  be  no  doubt  from  the  very  particular 
enumeration,  the  testator  thought  he  had  disposed  of  the  whole 
residue :  but  he  happened  not  to  mention  all,  and  not  to  throw 
in  the  general  words  '^  aU  my  personal  estate.'^  It  must  there- 
fore be  considered,  as  it  was  upon  the  former  hearing,  a  spe- 
cific bequest.  Considering  it  so,  the  legacies  would  not  have 
be^i  charged,  if  he  had  not  used  words  charging  them.  This 
is  the  first  instance  of  such  a  claim. 


[549] 


SoUcUor  General,  in  Reply. 
The  cases  cited,  where  a  devise  of  real  estate  for  the  payment 
of  debts  was  held  not  to  exonerate  the  personal  estate,  do  not 
apply.  But  the  question  is  in  principle  that  decided  in  Powii 
v.  Corbet,  and  Donne  v.  Lewis,  both  cases  upon  real  estates 
between  the  heir  at  law  and  particular  devisees ;  and  the  prin- 
ciple 


(93)  Ante,  Vol.  Ill,  103. 


(94)  Ante,  Vol.  Ill,  114. 
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ciple  18,  that,  where  a  testator  expressly  appropriates  a  parti- 
cular part  of  his  real  estate,  that  appropriation  shall  be  taken 
to  be  for  the  benefit  of  the  heir  at  law,  as  much  as  for  the 
benefit  of  the  devisees  of  the  other  part  of  the  real  estate. 
Powis  V.  Corbet  was  determined  by  Lord  Hardwicke  in  view 
oiGaUcn  v.  Hancock(95)\  and  the  principle,  which  is  con- 
firmed by  Lord  Thurlow  in  Donne  v.  Lewis,  applies  thus:  the 
testator  has  declared,  that  a  particular  part  of  his  personal 
estate  shall  be  a  fund  for  payment  of  his  debts,  &ci ;  and  that 
what  he  has  ^ven  to  the  legatee  is  only  so  much  of  that  par- 
ticular fund  as  shall  remain  after  answering  those  charges. 
Therefore  it  is  a  proidsion  for  the  benefit  of  all  the  specific 
legatees,  and  of  those  entitled  to  that  part  of  his  personal 
estate,  that  is  not  comprised  in  the  will.    He  has  given  nothing 
but  what  remains  of  that  fund  after  answering  those  charges. 
This  di£krs  from  Gray  v.  Minnethorpe,  and  the  other  cases 
of  that  class;  for  this  is  a  selection  of  a  particular  part  of 
the  general  personal  estate  as  a  fund  for  these  charges,  and 
nothing  is  given  but  the  surplus.    What  is  contended  for  the 
xatyot  Bath,  that  the  general  residue  of  the  personal  estate 
and  the  mortgages  and  other  interests,  that  cannot  pass  under 
the  bequest  to  the  city,  are  to  be  applied  to  the  debts,  &c.  in 
the  first  place,  is  by  circuity  marshalling  assets  in  favour  of 
a  charity;  a  contrivance  to  throw  the  charges  upon  that  part 
oi  the  personal  estate,  which  is  ineffectually  given,  merely 
because  the  testator  has  in  the  enumeration  made  by  his  will 
omitted  some  articles  of  inconsiderable  value.     The  Attorney^ 
General  v.  The  Earl  of  WincheUea  is  in  exact  conformity 
to  Akeroyd  y.  Smithson(96)    and  the    other    cases  of  that 
class  (97). 


ITOO. 


HOWSB 

V. 

Chapman. 


(95)  2  Atk.  424. 

(96)  3  P.  Wtns.  22,  Mr.  0»*a 
note. 

(97)  Dighy  V.  Legard,  3  P. 
Wm$.  22,  Mr.  C^s  note.  Ao- 
Muoa  V.  Taylor,  2  Bro.  C.  C. 
689 :  ante,  Vol.  I,  44.  Hutche$€n 
V.  Hammond,  Spink  v.  Lewis,  3 


Bro.  C.  C.  128,  355.  Ante,  Ex 
parte  Broomjield,  Vol.  I,  453. 
(henden  Y.LordComptcn,  Wal- 
ker V.  Denne,  Lord  Compton  v. 
Oxenden,  Ckitty  v.  Parker,  11, 
69,  170,  261,  271.  Halliday  v. 
Hudwn,  III,  210,  and  the  notes, 
I,  45, 204. 
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CoDstmction 
upon  the  sta- 
tote  of  fraa- 
dolent  de- 
yises* 


Lord  Chancellor. 

This  bequestto  the  city  of  Bath  of  particulars  enumerated 
is  specific.  As  to  the  general  residue^  must  it  not  be  all  ap* 
plied  to  pay  the  costs?  Are  not  the  costs  of  executing  the 
^will  always  paid  out  of  a  residue  undisposed  of?  Is  there  a. 
single  instance^  where  the  costs  of  the  cause  have  not  been 
thrown  upon  the  undisposed  residue:  I  was  struck  at  first, 
with  the  singularity  of  the  next  of  kin  raising  a  right  to  them-: 
selves  out  of  the  construction  of  a  part  of  the  will  that  giveS) 
firom  them.  How  can  the  next  of  kin  argue  upon  the  inteur 
tion  of  the  testator  in  their  favour  ? 

There  is  no  strict  analogy  between  a  devise  of.land,  creating 
a  fimd  for  the  debts^  and  a  residue  of  personal  estate.  Firsts . 
the  land  is  not  subject. to  simple-contract  debts.  Secondly,' 
it  is  a  devise  in  &vour  of  simple-contract  creditors.  The 
specialty  creditor  upon  a  devise  for  payment  of  debts  must 
come  in  under  the  will  (98). 

This  testator  certainly  intended  to  give  every  thing.     The 
value  of  the  articles  omitted  in  the  enumeration  is  very  trifling:, 
but  he  happened  to  sell  in  his  life-time  a  real  estate,  which) 
brings  about  1000/.  to  the  personal  estate.    He  had  contracted 
to.  sell  it;  and  the  Court  has  directed  that  contract  to  be 
carried  into  execution.     They  must  give  to  the  next  of  kin 
the3e  things,  the  disposition  of  which  fails,  because  the  law  will 
not  sufier  them  to  pass:  but  the   1000/.,  which  makes  the 
general  residue,  must  be  applied  to  payment  of  debts  and 
other  charges.    It   is  exactly  within  the  case  of  The  AUar^ 
n^y  General  v.  Winchehea  with  regard  to  the  mortgages  and 
other  things,  that  are  taken  out  of  the  bequest,  because  the 
law  takes  them  out  of  it. 


The  decree  directed  the  Master  to  carry  on  the  accounts 
and  to  distinguish  the  general  residue  of  the  personal  estate 
undisposed  of  from  the  specific  particulars  thereof  bequeathed 

for 


(96)  As  to  the  construction 
of  the  statute  of  Frandoleiit  l)e- 
rises,  3  4*  4  TF.  4r  31 .  c.  14,  see 
The  Earl  of  Bath  v.  The  Earl 
of  Bradford,  2  Ves.  690.  Lin- 
gard  v.  The  Earl  of  Derby,  1  Bro. 


C.  C.  311.  Hughei  v.  JAwOea, 
2  Bro.  C.  C.  614 ;  and  that  t 
charge  makes  equitable  assets^ 
post,  Bailey  v.  Ekxiu,  Vol.  VII. 
319.  Shiphard.  v.  Lutwidge, 
VIII,  26. 
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for  the  improvement  of  the  cityof  jBo^A;  to  tax  all  parties 
their  subsequent  costs^  to  be  paid  out  of  the  sum  of  1048/.  I9s. 
cash  in  the  bank^  part  of  9uch  general  residue;  that  the  sum 
of  395L  costs  before  taxed^  and  paid  by  the  Plaintiffs  out  of 
the  general  personal  estate  come  to  their  hands,  be  repaid 
them;  that  the  remainder  of  the  said  sum  of  1048/»  I9s. 
together  with  the  remainder  of  the  general  residue  of  the 
testator's  personal  estate  be  applied  in  payment  of  his  debts 
and  *  funeral  expences  in  a  course  of  administrationy  and 
then  in  payment  of  his  legacies,  as  far  as  the  same  will  ex- 
tend (99> 

It  was  declared,  that  the  bequest  for  the  improvement  of 
the  city  of  Bath  was  a  charitable  bequest  (100);  and  that  the 
mortgages,  the  five  bonds  of  the  commissioners  for  the  im- 
provement of  the  city  of  Bath,  and  the  four  bonds  of  the 
commissioners  of  the  turnpike,  did  not  pass  thereby,  but  are 
undisposed  of  by  the  will,  and  belong  to  the  next  of  kin  of 
the  testator.  It  was  directed,  that  the  Master  should  distin- 
guish such  of  the  particulars  of  the  personal  estate  specifically 
bequeathed  for  the  improvement  of  the  city  of  Bath,  as  are 
well  given  and  passed  by  such  bequest  from  such  of  the  par- 
ticulars as  did  not  pass  thereby,  but  belong  to  the  next  of  kin ; 
and  it  was  farther  ordered,  that  the  same  be  applied  pro  raid 
in  payment  of  so  much  of  the  testator's  debts,  legacies,  and 
funeral  expences,  and  of  so  much  of  the  costs  of  this  suit,  as 
the  general  tesidue  of  the  testator's  personal  estate  undisposed 
of  by  his  will  will  not  extend  to  pay ;  and  it  was  directed,  that 
such  particulars  of  the  personal  estate  specifically  bequeathed 
for  the  improvement  of  the  city  of  Bctth,  as  did  not  pass  by 
the  bequest  for  that  purpose,  be  divided,  after  the  payments 
thereout  before  directed,  among  the  next  of  kin  of  the  tes- 
tator according  to  the  Statute  of  Distribution :  and  that  such 
particulars  specifically  bequeathed  for  the  improvement  of  the 
city  of  Bath,  as  are  well  given  and  passed  by  the  bequest  for 
that  purpose,  be,  after  the  payments  thereout  before  directed, 
paid,  transferred,  and  delivered,  to  the  Defendant  John  Sealy 
Lawton,  the  clerk  to  the  commissioners  for  the  improvement 
of  the  city  of  Bath,  to  be  appHed,  &c. 

(09)  Sayer  v,  Sayer,  Pre.  Ch.  392.     NUhett  v.  Murray^  Barton 
V.  Cooke,  post,  Vol.  V,  149,  461. 

(100)  Attorney  General  v.  Hedit,  2  Sim.  ^  Stu,  67. 
Vol.  IV.  P  P 
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1709.  RUSSELL  e.  LONG. 

Words  of  sur-  ^EORGE  GAJtDEN  b^ing  s^sed  of  real  estate  in  the 

Tivorsbip  in  a  island  of  Jamaica^  and  possessed  of  It  considerable  per- 

will  shall  not   sonal  estate,  by  his  will,  dated  the  8th  of  May^  1790,  after 

defeat  the  ef-  giving  some  legacies,  gave  and  devised  all  the  residue  and 

feet  of  words  jremainder  of  his  real  and  personal  estate,  after  payment  of  his 

import-  ^»55g'|  debt$,  funeral  expences,  and  legacies,  *  to  trustees,  and  their 

^  ^  heirs,  executors,  and  administrators,  in  trust  that  they  should 

tenancy  in  . 

common*  bnt    ^^  *"^  dispose  of  the  whole  of  his  residuary  real  estate  and 

shall  be  re-  ^I^^^s*  ^^d  should  place  out  and  invest  the  monies  arising  in 

ferred  to  some  such  sale,  together  with  his  residuary  personal  estate^  in  the 

time,  as  the  house  of  Messrs^  Long,  Drake ^  and  Co.  London;  whose  letter 

death  of  the  for  the  same  should  indemnify  his  said  trustees ;  and  he  ther<&- 

tenant  for  life ;  jjy  authorized  and  empowered  the  said  Messrs.  Long^  Drake, 

.      1  '^.^  «    ftnd  Co.,  to  pay  the  same  for  the  purposes  after  mentioned; 
the  death  of  ,ii.  i.i..i 

the  te  tato        namely,  the  yearly  mterest  of  the  pnncipal  to  be  paid  to  the 

though  a  con-  V^^V^^  hands  of  his  mother  Ann  Garden^   then  residing  in 

struction  not    Edinboroug/i,  during  the  term  of  her  natural  life,  for  her  sol^ 

to  be  adopted,  use  and  benefit ;  and  after  her  decease  to  pay,  apply,  and 

if  there  can     dispose  of,  the  whole  sum  both  principal  and  interest  arising 

be  any  other,     from  the  said  monies  to  be  remitted,  as  aforesaid,  unto  his 

three  sisters   Christian   Garden,    Isabel  Ann  Garden,    and 

Elizabeth  Garden,  and  the  survivors  and  survivor  of  them 

during  their  natural  lives,  unto  the  proper  handft  of  his  said 

sisters,    and  the  survivors  and  survivor  of  them  share  and 

share  alike,  or  otherwise  to  pemut  and  suffer  them,  his  said 

sisters,  and  the  siurvivors  and  survivor  of  them  to  receive  and 

take  the  same  in  equal  parts,  shares,  and  proportions  to  and 

for  their  and  her  separate  use  and  benefit  the  survivors  or 

survivor  or  their  or  her  heirs  for  ever;  and  he  appointed  his 

trustees  executors. 

• 
The  testator  died  soon  afterwards ;  leaving  his  nfother,  and 
his  sisters,  who  were  his  co-heiresses  at  law,  surviving  him. 

Ann  Garden,  the  testator  s  mother,  died  in  February  1796. 
Christian  Garden  died  in  May  1796,  before  any  distribution 
of  the  testator's  property.  The  bill  was  filed  by  the  sur- 
viving executors  under  her  will,  dated  the  23d  of  Decembeft 

1793. 


CASES  IN  CHANCERY. 


5SS 


179S^  claiming  one-third  of  the  capital  under  the  will  of  heir 
brother.  * 

Mr.  Grant  and  Mr.  Sutton^  for  the  Plaintiffs. 
The  question  is,  whether  this  will  creates  a  joint  tenancy  or 
a  tenancy  in  common  in  this  residuary  estate.  It  i&r  clearly  the 
latter;  and  the  shares  are  vested  in  the  three  sisters  upon  the 
death  of  the  testator.  There  have  been  many  cases  of  this 
sort;  and  it  has  been  uniformly  held,  that  words  of  partition 
and  equal  division  always  control  words  of  survivorship ;  for 
this  plain  reason,  that  a  sense  may  always  be  given  to  the 
latter  by  confining  the  survivorship  to  some  particular  pe- 
riod, as  the  death  of  the  testator  or  of  the  tenant  for  ^  life ; 
whereas  the  words  of  partition  must  remain  insensible  and 
without  operation,  if  it  is  to  be  held  a  joint  tenancy. 
' '  Lord  Bind&n  v.  Lord  Suffolk  ( 1 )  is  always  referred  to 
iqpon  this  point :  but  it  is  not  the  earliest  case.  The  reasoning 
tiiere,  that  the  words  of  survivorship  were  used*to  prevent  a 
lapse  by  the  death  of  Any  in  the  testator's  life-time,  applies 
exacdy  to  this  case.  The  decree  was  reversed,  but  not  upon 
the  ground  that  it  was  a  joint  tenancy,  but  that  the  Lord 
Chancellor  had  not  properly  construed  the  words ;  the  House 
of  Lords  being  of  opinion,  that  the  time  referred  to  was,  not 
the  death  of  the  testator,  but  the  time  of  receiving  the  money ; 
which  was  a  debt  due  from  the  Crown  of  rather  a  desperate 
nature.  In  Haws  v.  Haws  {2)  Lord  Hardwicke  states  that 
to  be  the  ground  of  the  reversal (3).  Stones  v.  Heurtley{if); 
BUsset  r.  Cranwell{5),  there  referred  to;  Rose  V,  Hill (6); 
Perry  v.  Woods {7 ),  in  which  yoiur  Honor  rehed  on  Stringer 
V.  Philips {8),  a  very  strong  case.     In  Roebuck  v.  Dean (9) 

the 


1709. 


(15  1  p.  Wms.  96. 

(«)  1  Wib.  165.  1  Ves.  13. 
3  Atk.  624.  See  the  cases  col- 
lected in  Mr.  Sanders's  note. 

(3)  As  to  that  case,  see  also 
ante,  Brograve  v.  Winder^  Vol.  II, 
634,  and  Maberly  v.  Stode,  III, 

4M. 

(4)  I  Ves.  165. 

PP2 


(5)  1  Salk.  226. 
'(6)  3  Bur.  1881. 

(7)  Ante,  Vol.  HI,  204. 

(8)  1  Eq.  Ca.  Ab.  292.     1  P. 
Wms.  97,  Mr.  C<xr*s  note. 

(9)  Ante,  Vol.  II,  265.  4  Bro. 
C.  C.  403.  See  the  aote,  ante^ 
Vol.  II,.  267. 


RUBSBLL 
V, 

Long. 
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Long. 


the  Lord  Chancellor  said,  it  was  manifestly  a  tenancy  in  com- 
mon Mpon  the  words  **  equcMy  to  be  divided.^ 

The  words  in  this  will  are  ^*  sfuire  and  share  aUke^  and 
**  in  equal  parts,  shares,  and  proportions^'*  The  principal 
as  well  as  the  interest  being  to  be  paid  after  the  death  of  the 
mother,  it  is  impossible  to  suppose  the  testator  to  Ynean  a  joint 
tenancy;  a  construction,  against  which  the  Court  always  in- 
clines. Unless  the  words  of  survivorship  are  considered  as 
relating  either  to  the  event  of  the  death  of  the  testator  or  of 
the  tenant  for  life,  both  of  which  have  happened,  no  meaning 
can  be  given  to  the  word  **  principaV* 


[  •SSi] 


Mr.  Campbell,  for  die  two  surviving  sisters,  Defendanta. 
There  is  no  instance,  in  which  a  testator  has  so  firequently 
made  use  of  the  words  **  survivors  or  survivor  **  as  in  this  wilL 
It  is  clear  he  meant  to  give  a  joint  interest ;  and  the  words 
*^  share  and  share  alike'*  *  mean  only  that  during  the  lives  of 
the  sisters  thgy  are  to  be  paid  the  interest  in  equal  propor- 
tions*   After  these  words  the  testator  again  introduces  words 
of  survivorship ;   and  the  concluding  words  of  the  sentence 
are  expressly  descriptive  of  a  joint  interest*    It  is  to  be  ob- 
served)  that  the  property  is  to  arise  from  the  sale  of  a  West 
India  estate,  which  must  in  all  probability  take  place  at  a  dis- 
tant time ;  and  in  that  respect  Lord  Bindon  v.  Lord  Suffolk 
applies  very  closely:    the  reason  of   the  reversal  of  Lord 
Cowper^s  decree  being  the  nature  of  the  debt;  with  reference 
to  which  the  testator  must  have  been  looking  to  a  survivor  at 
a  distant  period.    This  case  differs  from  all  but  that;  and  that 
is  in  favour  of  the  Defendants*    Thb  residue  cannot  be  col- 
liected  but  at  a  considerable  distance  of  time.    It  is  a  clear  rule 
of  construction,  that  no  word  shall  be  rejected,  if  a  sense  can 
be  given  to  it.     The  word   "survivor'*  must  be  expunged 
from  this  will,  unless  the  Construction  of  the  Defendants  is 
adopted. 


Mr.  Grant,  in  reply,  was  stopped  by  the  Court. 

Master  of  the  Rolls. 
I  am  very  well  satisfied  upon  this  cause.    It  is  admitted  very 
properly,  that  wherever  there  are  words  plainly  importing  a 

tenancy 
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tenancy  in  common,  some  construction  must  be  put  upon  the- 
other  Inconsistent  words,  that  shall,  if  possible,  relate  to  some 
time  or  other,  and  not  such  as  would  defeat  and  destroy  the 
effect  of  the  other  words  importing  a  tenancy  in  common.  If 
no  other  sense  can  be  put  upon  them  except  survivorship  at 
the  death  of  the  testator,  that  must  be  the  construction,  ac- 
cording to  the  case  of  Stringer  v.  Philips ;  though  I  rather 
think  there  was  in  that  case  another  time  to  which  those  words 
might  have  applied ;  viz.  the  deaths  of  Lucy  and  CcUherine. 
But  in  this  case  as  these  sisters  survived  both  the  testator  and 
the  tenant  for  life,  a  reference  to  neither  of  those  circum- 
stances will  help  the  construction.  Lord  Thurlou)  said,  a  re- 
ference to  the  death  of  the  testator  is  an  unnatural  construc- 
tion. The  case  of  Lord  Bindon  v.  Lord  Stfffblk,  though 
coming  from  so  high  an  authority,  has  been  very  much 
doubted,  and  very  lately,  in  a  cause  (10)  before  the  Lord 
Chancellor ;  and  certainly,  when  the  case  and  the  groimd  of 
it  are  looked  at,  it  does  seem  a  very  slender  ground,  upon 
which  it  was  determined.  But  whether  it  is  slender,  or  not, 
it  is  decisive.  Lord  Hardwicke  avers  that  to  be  the  ground; 
and  he  was  then  in  *  considerable  practice ;  and  must  have  been 
in  the  cause.  Ttiat  ground  does  seem  extremely  refined ;  and 
perhaps  it  would  hardly  be  adopted,  if  it  was  to  be  decided 
now;  but  it  is  decisive  of  the  principle;  that  you  must,  in 
order  to  reconcile  the  inconsistent  words,  find  some  sera,  to 
which  the  words  of  survivorship  are  to  be  referred.  In  this 
case  there  is  nothing  that  in  any  degree  points  to  the  nature  of 
the  fund.  It  was  rather  hinted  at  than  argued,  and  cannot 
possibly  be  contended,  that  it  might  be  a  joint-tenancy  for 
life,  with  a  remainder  to  the  survivor  for  ever.  That  cannot 
be ;  for  he  has  actually  continued  it  over  beyond  that  term ; 
and  it  is  still  to  be  paid  to  them,  &c.  the  survivors  and  sur- 
vivor ;  and  all  the  words  importing  a  tenancy  in  common  are 
repeated. 

Therefore  upon  these  cases,  and  principally  upon  Stringer 
V.  Philips  I  am  of  opinion,  there  are  but  two  seras,  to  which 
the  survivorship  can  be  referred.  If  all  these  sisters  had  not 
survived  their  mother,  possibly  I  might  have  adopted  the 
construction,  that  it  related  to  the  death  of  the  mother,  and 

not 
(10)  Roebuck  V.  Dean,  ante,  Vol.  II,  265. 


1799. 

Buss  ELL 

V. 
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Russell 

V. 
LONO. 


Rolls. 

1799. 
April  IQth, 

23d. 
Legacy  of  the 
monej  due 
upon  a  note 
held  specific, 
upon  the  in- 
tention: but 
the  inclina- 
tion of  the 
Court    is 
against  spe- 
cific legacies, 
and  to  hold  it 
a  ffeneral  la- 
gVLty,  with  -re- 

^TT  1*556] 

only  to  '^         •* 
the   security, 
as  the   fund 
first  to  be  ap- 
plied to  it. 

Specific  le- 
gacy retained 
by  the   exe- 
cutor for  as- 
sets ;  but  was 
not  wanted : 
in  case  of  de- 
preciation the 
legatee  is  en- 
titled to  the 
original  valae. 


not  of  the  testator;   for  I  thinks  that  construction  is  not  to 
be  adopted^  if  any  other  can  .be. 

Declare,  that  upon  the  death  of  Christian  Garden  her 
third  part  of  the  testator's  residuary  estate  passed  Under  her 
will. 


CH  A  WORTH  r.  BEECH. 

QEORGE  CHA  WORTH  by  his  wiU,  dated  the  23d 
of  February,  1791,  gave  to  Sarah  Hawksley  and  her 
assigns  an  annuity  of  300/.  for  her  life,  exclusive  of  a  bond, 
which  he  had  that  day  given  and  entered  into  to  her  for  the 
payment  annually  of  the  sum  of  200/.  after  his  decease ;  and 
he  thereby  charged  the  residue  of  his  personal  estate  with  the 
payment  of  the  said  annuity  of  300/.  He  also  bequeathed  to 
her  the  sum  of  200/.  which  he  directed  to  be  paid  to  her  by 
his  executors  and  trustees  within  three  months  after  his  de- 
cease ;  and  after  payment  thereof  and  the  several  other  lega- 
cies and  annuities  therein  mentioned  he  gave  and  bequeathed 
all  the  rest  and  residue  of  his  personal  estate  and  efiTects 
whatsoever  and  wheresoever  to  his  executoirs,  upon  trust  for 
tjie  sole  use  of  Mary  ♦  Anne  Chaworth,  his  only  child,  her 
executors  and  administrators  for  ever,  to  be  paid  to  her,  when 
she  should  attain  her  age  of  twenty-one  years. 

By  a  codicil,  dated  the  29th  of  June,  1791,   the  testator 
made  the  following  disposition : 

**  Whereas  I  am  possessed  of  or  entitled  unto  the  sum  of 
^'  8000/.,  which  is  vested  in  the  bank  of  M.essrB»^Robert  Smiiif 
**  Samuel  Smith,  Rene  Payne,  and  John  Smith,  of  Nottinghanh 
"  and  for  which  sum  payable  with  interest  at  3  per  cent,  one 
'*  month  after  sight  at  Nottingham,  I  have  the  promisory  note 
*^  of  the  said  bankers,  signed  by  Abraham  Guinever ;  and 
"  whereas  I  am  also  possessed  of  or  entitled  to  200/.  secured 
"  by  an  instrument  in  writing.  No.  ^8,  upon  the  tolls  arising 
'^  by  or  from  the  turnpike  road  between  Derby  in  the  county 
^'  oi Derby  and  Mansfield',  and  whereas  I  am  possessed  of  a 
*' certain  bofid  or  obhgation,  bearing  date  the  21st  day  of 
**  June    1771,     whereby    William   Chaworth,    heretofore    of 

^^Annesley 
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*^'AMkeshif  aforesaid,   Esq.    deceased,    became   bound  unto  179D. 

"  Abel  Smith  of  Naitingkam  aforesaid,  Esq.  in  the  penal  sum 
*\  of  SOOO/.,  conditioped  for  the  paymept  of  1000/.  and  interest 
'Vupon  the  21st  day  of  December  then  next  ensuing,  which        3s£CH« 
"  bond  was  paid  off  by  the  obligor's  executor  William  Cha- 
"  worth  Esq.    my  late  father,  deceased,  who  took  an  assign- 
**  ment  thereof,  which  assignment  is  dated  the  21st  day  of 
*'  March  1778 ;  and  whereas  I  ain  also  possessed  of  a  certain 
''  other  bond  or  obligation,  bearing  date  the  5th  day  of  April 
"  1771,  whereby  the  said  William  Chaworth^  the  obligor  in 
**  the  before-mentioned  bond,  became  bound  unto  Elizabeth 
'*  Lowe  of  the  town  and  county  of  Nattinghamy  widow,  in  the 
'^  pe&al  sum  of  2100/.,  with  &  condition  thereunder  written 
f^  for  payment  of  1050/.  with  interest  for  the  same  after  the 
*^  fate  of  ^  per  cent,  on  the  5th  day  of  October  next  ensuing 
'^  the  day  of  the  date  of  the  said  last-mentioiied  bcsid;  which 
band  was  paid  off  to  the  executors  of  the  said  Elizabeth 
Lowe  hy  my  said  father,  who  took  an  assignment  thereof, 
*f  which  assignment  is  dated  the  5th  day  of  April  1779^  to 
which  sums  of  moaey  secured  by  the  aforesaid  bonds  I 
apprehend,  that  I  as  executor  of  my  ssdd  late  £Either  am 
'f.  entitled;  now  I  do  hereby  give  and  bequeath  unto  my  friend 
**  Sarah  Hawk^ley,  who  lives  with  me,  and  isr  named  ih  the 
**  aforesaid  will,  the  before-mentioned  sum  of  8000/.  and  also 
'f  iike  a£bresaid  sum  of  200/.  and  likewise  the  *said  two  prin-       [  *557  ] 
'^  tipal  sums  of  1000/.  and  1050/.  secured  by  the  aforesaid 
**  bonds  or  obligations  with  the  note,  bonds  and  other  instru-- 
*^  ments,  for  security  of  the  aforesaid  several  sums  so  by  me 
bequeathed  to  her;  and  I  do  hereby  declare,  I  have  given 
and  bequeathed  the  said  several  sums  of  8000J.  200/.  1000/. 
^*  and  1050/.  to  the  said  Sarah  Hawksley  absolutely  for  her 
own  use  and  benefit,  over  and  above  the  annuity  and  several 
l^acies,  which  I  have  bequeathed  to  her  by  my  aforesaid 
"  will,    and  also  over  and  above  the  bond  in  my  said  will 
"  mentioned." 

The  testator  died  on  the  9th  of  Jtdy^  1791. 
The  banker's  note  mentioned  in  the  codicil  was  dated  the 
9th  of  JmWf  1791,  and  was  expressed  to  bear  interest  at  3  per 

cent. 
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1799.         cent,  from  the  26th  o{ December  preceding  for  value  received; 
and  the  testator  made  the  foUowing  indorsement  on  it : 

"  1791.    June  13th.    I  give  this  note  unto  Sarah  Hawksley, 
Beech.        **  which  is  along  with  me  for  the  love  and  regard  I  have 
*'  for  her.  "  George  Chaworth.* 

**  Witness  John  Burton.'' 

The  testator  also  made  and  signed  indorsements  of  the  same 
date  upon  the  turnpike  security  and  the  bonds  mentioned  in 
the  codicil :  viz. 

Upon  the  former, 

"  I  give  this  unto  Sarah  Hatoksley" 

And  upon  each  of  the  bonds, 

"  I  give  unto  Sarah  Hawksley  this  bond  which  my  fieither 
**  paid  off." 

The  testator  at  the  same  time  delivered  the  note,  turnpike 
security,  and  bonds,  to  Sarah  Hawksley;  who  in  1792  filed 
a  bill  against  the  executors,  and  the  bankers;  praying,  that 
an  accoimt  might  be  taken  of  what  was  due  to  her  in  respect 
of  the  said  legacies  and  annuities ;  and  that  the  Defendants 
the  bankers  might  pay  the  money  due  upon  the  note  to  her. 

The  executors  by  their  answer  stated,  that  they  believed, 
the  testator's  assets  were  sufficient  to  pay  all  his  debts,  funeral 
[  *558  ]      expences,  *and  specific  legacies,  but  were  not  sufficient  to 
pay  in  fuU  the  other  legacies. 

By  the  decree  made  in  that  cause  the  19th  of  May,  1794, 
directions  were  given  for  taking  the  accounts;  and  that  die 
Defendants  the  bankers  should  pay  the  said  sum  of  8000A 
admitted  to  be  due  to  the  testator  upon  their  note,  into  the 
bank  to  the  credit  of  the  cause,  with  the  usual  direction  fer 
laying  out  the  money ;  and  that  the  Master  should  compute 
interest  upon  the  said  8000/.  according  to  the  promisory  note; 
and  that  after  deducting  the  costs  of  the  said  Defendants 
what  should  remain  due  should  be  paid  into  the  bank,  &c« 
The  money  was  paid  in,  and  laid  out  accordingly ;  and  pro- 
duced 1 1,851/.  17^.  2d.  3  per  cent.  Bank  Annuities. 

The  Master  by  his  report  charged  the  personal  estate  of  the 
testator  with  a  general  pecuniary  l^acy  to  Sarah  Hawksley 
of  8000/.,  with  interest  at  the  rate  of  4  per  cent,  firom  a  year 
after  the  death  of  the  testator.     It  appeared  by  the  report, 

that 
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diat  the  assets^  exclusive  o(  the  money  produced  by  the  note         1799. 
for  8000/.  were  sufficient  for  the  debts.  Chawori-h 

The  cause  coming  on  for  farther  directions  upon  that  report  |^. 

another  decree  was  made  on  the  25th  otJune,  1796,  by  which        Bbech, 
the  iunds  produced  by  the  promisory  note  and  the  interest 
were  directed  to  be  carried  over,  and  applied  as  part  of  the 
general  personal  estate  of  the  testator. 

Sarah  Hawksley  after  having  filed  the  bill  in  that  cause 
brought  an  action  in  the  Court  of  Common  Pleas  against  the 
bankers  as  indorsee  of  the  promisory  note  for  8000/.  That 
action  was  tried  before  Lord  Loughborough^  who  was  of  opi- 
nion, the  indorsement  was  testamentary;  and,  a  suit  being  then 
depending  in  the  Ecclesiastical  Court  respecting  the  validity 
of  the  will  and  codicil,  the  Plaintiff  was  nonsuited. 

Mary  Ann  Chaworth,  the  residuary  legatee  of  the  testator 
who  was  no  party  to  the  suit  instituted  upon  the  biU  of  Sarah 
Hawksley,  filed  this  bill  in  1798,  against  the  executors,  and 
John  Beech  and  Sarah,  his  wife,  late  Sarah  Hawksley,  and 
the  trustees  in  their  *  marriage  settlement;  stating,  that  the  [  ^559  ] 
Plaintiff  was  not  a  party  to  the  smt  instituted  by  Sarah 
Hawksley;  and  that  the  proceedings  in  that  case  are  erro- 
neous in  having  considered  the  legacy  of  8000/.  as  pecuniary, 
and  giving  the  directions  accordingly;  and  that  the  same  ought 
to  be  reviewed  and  reversed;  for  that  the  said  legacy  was 
specific,  and  ought  to  have  been  decreed  to  be  paid  to  the 
legatee  with  interest  at  3  per  cent.,  according  to  the  note;  and 
that  the  Bank  Annuities  purchased  with  the  said  sum  of 
8000/.,  and  the  sum  of  844/.  ISs.  Id.,  also  paid  into  Court  for 
interest  due  upon  the  said  note,  ought  not  to  have  been 
decreed  to  be  carried  over  and  apportioned  as  part  of  the 
general  personal  estate,  but  ought  to  have  been  paid  and 
transferred  to  Sarah  Hawksley  in  fiiU  satisfaction  of  the  prin- 
cipal and  interest  due  to  her  upon  the  said  promisory  notCj 
so  specifically  given  to  her. 

The  prayer  of  the  bill  was,  that  the  decrees  and  proceed- 
ings in  the  said  cause  may  be  reviewed  and  reversed ;  that  the 
legacy  of  8000/.  to  Sarah  Hawksley  may  be  declared  specific; 
and  that  proper  directions  may  be  given  upon  that  ground ; 
and  that  the  Plaintiff^  the  residuary  legatee,  may  be  piit  into 
the  same  situation,  in  which  she  would  have  beeni  if  the  said 
proceedings  had  not  taken  place. 
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The  executors  by  their  answer  inskted,  that  even  if  the 
legacy  of  8000/.  was  specific^  the  application  of  it  to  the  debts 
was  proper;  there  not  being  sufficient  personal  estate  pos- 
sessed by  them  to  pay  the  debts ;  and  that  the  Defendvits 
H\ust  be  reimbursed  out  of  the  personal  estate^  after  the  debts 
are  satisfied^  when  there  is  a  fimd  in  hand,  and  stand  in  the 
place  of  the  creditors. 

Afr»  Lloyd  and  Mr.  Daniel,  for  the  Plaintiff. 

If  this  is  not  a  specific  legacy,  there  never  can  be  olie, 
except  of  some  specific  article,  as  a  horse,  &c«  This  subject 
was  very  attentively  considered  by  Lord  TAurlow  in  Ashburaer 
V.  M'Guire  (II).  The  words  in  that  case  were  not  so  strong 
as  those,  in  which  this  legacy  is  ^ven.  In  Stanley  v.  Patter, 
another  case  before  Lord  Tknrlow,  on  the  16th  otJuly^  1789, 
Edward  Stanley  by  his  wiU,  dated  the  S9th  of  October^  1777, 
made  the  foBowing  disposition.  After  reciting  that  in  1772 
ke  had  lent  J.  C  2000/,,  and  that  for  securing  the  same  J*  C. 
had  executed  a  heritable  bond  to  him,  *he  gave  that  his 
annual  rent  of  100/.  or  such  annual  saub  for  the  time  being  as 
should  correspond  widi  the  principal  sum.  of  2000L,  to  the 
use  of  Tatham  and  Potter,  their  executors^  &G.  for  nias^ 
nine  years,  if  his  sister  should  so  long  live,  upon  trust  during 
the  existence  of  the  term  out  of  the  annual  rent  and  profits  of 
the  premises  to  pay  to  his  sister  Anne  Stanley  qt  her  appointee 
foe  tife  one  annuity  of  601.  by  half-yearly  payments.  In  1786 
the  whole  sum  of  2000/.  was  paid  off;  and  alt  the  secsrities 
were  given,  up.  It  was  held  by  Lord  I%urlow  a  specific  be- 
quest out  of  a  particular  fund,  liable  to  the  disadvantages^  as 
it  must  have  had  the  advantages^  of  a  specific  legacy^  and 
dierefore,  the  rent  failing  by  the  receipt  of  the  debt,  &e  tes- 
tator's sister  was  not  entitled  to  the  annuity^  but  it  waa  lost 
Badrick  v.  Stevens^  12)  and  many  other  cases  are  to  the  same 
effect ;  which  are  referred  to  in  Mr.  Cox'h  note  to  Hmiam  v. 
Pinke{\S)  mdi  Rider  v.  Wager {U). 

This  note  was  given  to  Sarah  Hawksley  at  the  time  of  the 
indorsement,  a  fortnight  before  the  date  of  the  codicil^  which 
was  only  for  farther  security,  the  ^ft  being  in  the  life  of  the 

.  testator 

(11)  2  Bro.  C.  C.  108.  (13)  1  P.  Wvu.  640. 

(12)  3  Bro.  C.  C.  431.  (14)  2  P.  WmB.  331. 
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testator.  If  the  legacy  i$  declared  specific,  the  consequences 
will,  follow  in  the  other  cau^e  upon  the  foot  of  that  declaration. 
It  was  demanded  by  the  bill  in  Uiat  cause  as  a  specific  legacy; 
and  therefore  it  is  now  hardly  open  to  her  to  dispute  it. 


1790t. 

Chaworth 
Bbbc^. 


Mr.  Grani,  Mr.  Riehardi,  and  Mr.  Bell,   for  the  Der 
I  fendants  Beech  and  his  wife. 

.  If^  as  it  is  said,  this  legacy  was  demanded  by  the  legatee  as 
specific,  yet  the  Court  decided  against  her  as  to  that.  This 
is  a  most  direct  legacy  of  money.  It  is  a. legacy  of  8000/. 
accompanied  only  with  a  description  of  the  fund,  out  of  which 
the  testator  meant  it  to  come,  and  which  is  sufficient  for  it. 
It  is  nothing  more  than  a  demonstrative  legacy,  according  to 
the  Civilians.  He  gives  *'  the  before-mentioned  sum  ofSOOOL** 
not  *^  the  before-mentioned  security."*  The  bequest  is  merely 
of  a  sum  of  money,  without  any  reference  to  the  security. 
All,  that  relates  to  that,  is  preamble  and  introduction ;  shew- 
ing, that  he  has  a  fund  sufficient  for  the  legax^y,  or,  if  you 
ipfease,  that  that  was  the  fund,  out  of  which  he  wished  it  to 
come.  In  all  the  cases  cited  the  legatory  words  are  imme- 
diately connected  with  the  security,  and  there  was  no  bequest 
jof  the  money  unconnected  with  it :  it  was  a  bequest  of  the 
money  arising  from  the  security,  not  an  ^absolute  bequest 
of  a  sum  of  money.  If  in  Ashbumer  y.  M'Guire  the  bond 
|>roidueed  no  interest,  nothing  was  given ;  for  there  was  no 
separate  specific  bequest  of  money,  but  only  as  arising  out 
of  that  1)ond ;  and  as  to  the  principal,  if  there  was  no  bond, 
there  was  no  principal  sum,  given.  I^ord  Thurlow  admitted 
the  distinction  between  a  demonstrative  legacy  and  a  legatum 
nominis;  which  he  held  the  legacy  in  that  case  to  be. 

Stanley  v.  Potter  is  a  case  of  the  same  sort,  or  rather 
stronger.  The  testator  recites  a  heritable  security  in  the 
Scotch  form:  the  nature  of  the  security  beii^  to  give  an 
annual  interest,  to  be  taken  out  of  the  rents  of  the  lands 
pledged,  corresponding  to  the  interest  of  the  capital:  and  he 
^ves  all  that  his  annual  rent  to  the  trustees,  upon  trust  to  pay 
the  amiuity  to  his  sister.  If  the  trustees  had  no  annual  reht, 
they  had  nothing  to  pfiy.  Nothing  therefore  could  be  more 
specific  than  that,  Badrich  v.  Stevens,  wa»  a  good  deal  in- 
sisted 
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1799.  sisted  on  in  the  late  case  of  Roberts  t.  Pocaek^lB);  and  b 
Very  distinet  from  this  case,  supposing  it  is  not  inconsistent 
with  that.  All  the  legacies  in  Badrici  v.  Stevens  seem  con- 
Bebch.  fined  to  the  sum  due  upon  the  hond.  Even  Roberts  v.  Poeoei 
was  a  stronger  case  for  holding  the  legacies  specific  than  this; 
for  though  the  legacies  were  first  given  generally,  they  were 
afterwards  confined  to  that  debt  due  fi'om  Mr,  Davidson:  in 
this  case  all,  that  relates  to  the  specific  fund,  is  recital  pre- 
ceding the  bequest ;  and  there  are  no  subsequent  words  to 
confine  it.  There  is  no  case,  in  which  introductory  words 
have  ever  constituted  a  specific  legacy :  otherwise  there  could 
be  no  such  thing  as  a  demonstrative  legacy ;  for  the  demon- 
stration must  be  by  some  introduction  of  that  sort.  Pawlefs 
Case {16) f  the  leading  case  upon  this  Subject,  and  cited  in 
Roberts  v.  Pococky  tallies  exactly  with  this.  Attorney  General 
V.  Par^n  (17),  and  Coleman  v.  Coleman{\%)  shew,  that  there 
is  a  great  distinction  between  a  specific  legacy,  and  a  bequest 
of  a  sum  of  money  marked  with  reference  to  a  specific  secu- 
rity :  a  distinction  founded  on  good  sense.  The  fimd  so  marked 
out  is  merely  security  pointed  out  as  the  most  efficient  part  of 
the  property.  Ademption  applies  more  particularly  to  legacies 
of  specific  things,  as  a  horse,  or  a  manuscript.  SaviUer. 
Bldeket{19).  Rider  y.  Wager  (20).  Ford y.  Fleming (91). 
^^  ]  Coleman  v.  Coleman.  ^Upon  these  cases  this  distinction  is 
established;  that,  where  a  sum  of  money  is  bequeathed  with 
reference  to  a  particular  fund,  it  is  not  a  ^ecific  legacy. 

As  to  the  indorsement,  the  construction  of  the  will  cannot 
be  varied  by  that.  The  Plaintiff  endeavoured  to  make  use 
of  that  at  law :  but  here  she  sues  only  upon  the  bequest. 

But  if  this  legacy  is  to  be  considered  specific,  there  is  an- 
other point.  The  Plaintiff  wishes  to  consider  the  legacy  as 
invested  and  appropriated  by  being  paid  into  the  Bank  and 
laid  out  in  stock.  Certainly  there  could  be  nothing  improper 
in  the  Court's  applying  it  to  debts :  but  that  cannot  prejudice 
the  Defendant.  It  was  paid  in  generally  as  part  of  the  per- 
sonal estate,  without  any  reference  to  the  legatee;  and  the  stock 

purchased 
(16)  Ante,  160.  (19)  1  P.  Wmt.  777. 

(16)  Sir  T.  Raym.  3d6.  (20)  2  P.  Wms.  828. 

(17)  Amb.  666.  (21)  2  P.  Wms.  469. 
(IB)  Ante,  Vol.  II,  639. 
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purchased  with  it  was  afterwards  treated  as  part  of  the  peiv         1790. 

sonal  estate,  applicable  to  securing  the  annuities,    Cleady 

therefore  there  was  no  appropriation  to  this  legacy.    The 

only  consequence  of  holding  it  specific  will  be  a  difference        Bbecq. 

in  the  calculation  of  interest.     Suppose,  a  horse  was  speci- 

.ficially  given,  and  the  executor  having  used  the  horse  for  ^ten 

years  was  at  the  expiration  of  that  time  to  offer  him  to  .the 

legatee! 

Mr.  Lhyd,  in  Reply. 
;  The  testator  giving  the  same  thing  by  the  codicil  evidently 
did  not  consider  the  previous  gift  good  against  himself.  It 
also  appears  by  the  indorsement  to  be  testamentary.  If  it 
had  been  a  bond,  it  would  have  been  a  good  donatis  mortis 
causd:  but  it  has  been  determined,  that  there  cannot  be  such 
a  delivery  of  a  note  (22).  What  can  be  a  specific  legacy  of 
a  debt,  if  this  is  not?  I  do  not  know,  that  the  opinion  of 
Xord  ThurUno,  in  Ashbumer  v.  M^Guire,  who  dissented  from 
liord  Camclen's  opinion  in  Attorney  General  v.  Parkin  upon 
consideration  of  all  the  cases,  has  ever  been  contrt^icted. 
fiolferts  V.  Pocock  has  made  no  alteration  whatsoever  in  jthe 
subject.  It  was  determined  on  the  particular  circumstances^ 
as  the  Lord  Chancellor  states :  the  event  upon  the  whole,  will 
his  Lordship  thought,  was  not  in  the  contemplation  of  the 
testator.  The  Lord  Chancellor ,  intimates,  that  his  mind  ha6 
fluctuated  very  much  upon  the  point;  and  that  *  it  might  be  [  ^563  ] 
decided  either  way;  but  he  relies  upon  the  circumstances; 
not  meaning  in  the  least  to  contradict  what  was  laid  down 
by  Lord  Thurlow ;  which  is,  that  where  you  find  the  testator 
intended  the  legatee  should  have  a  particular  debt,  and  gives 
that  debt  and  the  security  for  it,  that  shall  be  specific ;  and 
no  doubt,  calling  in  that  specific  bequest  would  be  an  ademp- 
tion. That  is  only  jconsequential.  Is  it  possible  to  say,  diis 
testator  did  not  mean  to  give  that  identical  note,  and  that 
only?  Transposing  the  words,  it  would  be  imppssible  to  say 
lie  meant  any  thing  else.  It  must  be  read,  as  if  he  had  said, 
''  I  give  the  note  for  securing  the  sum  of  8000/.'*    It  would  be 

very 

(22)  See  Miller  v.  Miller^  3  P.  Wmi,  356,  and  the  cases  referred 
to  in  Mr.  Cox's  note*  357 ;  and  Tate  v.  Hilbert,  ante,  Vol.  II,  111. 
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1799.  very  nice  to  hold,  that  if  the  instrument  was  given,  that  would 

make  it  specific.     Lord  Thurlow  dissented  firotn  that  distinc- 
tion.   It  is  in  fact  a  gift  of  the  debt  and  the  security  for  it« 


Ca  A  WORTH 

V. 

Bbkcr. 


Master  of  the  Rolls. 

Upon  the  second  point,  there  is  no  doubt.  The  Defend- 
ant's legacy  has  been  sold;  and  she  is  now  desired  to  take  a 
depreciated  security.  It  would  be  the  grossest  injustice.  The 
case,  that  has  been  put  of  the  horse,  which  after  being  worn 
out  is  offered  to  the  legatee,  is  exactly  in  point*  Suppose, 
the  horse  had  been  sold,  and  the  money  applied  to  the  debts : 
the  legatee  must  have  been  entitled  to  the  value  with  interest 
from  the  moment  it  was  used  for  any  other  purpose.  If  diis 
legacy  is  specific,  I  must  have  ordered  the  money  to  be  paid 
to  her;  and  it  must  have  carried  aU  the  arrears,  aU,  that  was 
due  upon  it.  She  ought  not  to  have  been  turned  round  as  she 
was :  but  the  executors  ought  to  have  indorsed  the  note,  and 
let  her  sue  upon  it,  if  the  fund  was  clear.  If  this  note  is  the 
iactual  legacy,  it  is  given  with  every  thing  due  upon  it.  That 
is  equally  dear.  As  to  the  mistake,  she  would  have  been 
bound,  if  the  stock  had  risen.  If  it  is  said,  they  were  obliged 
to  make  use  of  the  specific  legacy  as  general  assets,  the  conse- 
quence is,  she  must  be  placed  in  the  same  situation  as  if  she 
had  lent  that  sum  to  the  general  assets.  I  have  not  the  least 
difficulty  upon  this  part  of  the  case. 

The  other  point  is  very  doubtful.  I  should  not  dismiss  this 
bin  with  costs,  nor  prevent  the  executor  from  having  costs 
out  of  the  residue.     It  was  a  mistake  in  the  Master's  office. 


Master  of  the  Rolls. 
April  23(1.         The  object  of  this  bill  is  to  have  a  mistake  in  the  decree  in 
[  ^564  ]      another  cause  upon  the  bill  of  the  Defendant  ^Mrs.  Beeek, 

daimmg  as  a  legatee  under  the  will  of  George  Chaworth,  and  to 
which  bill  thUPlaintifi^was  no  party,  set  right;  and  the  alledged 
error  is,  that  a  legacy  demanded  by  her  bill  has  been  reported 
by  the  Master,  and  acted  upon  in  the  accounts  in  that  cause; 
as  a  pecuniary  legacy  of  8000/.  with  interest  at  4  per  cent- 
according  to  the  course  of  the  Court  from  one  year  after  Uie 
testator's  decease ;  whereas  this  bill  alleges,  that  it  was  a  spe- 
cific 
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rific  legacy  secured  by  a  note  for  8000L  and  intereai  The  t?M. 
bin,  that  was  brought  by  the  legatee,  claimed  this  with  several  ^.  ^^""^ 
other  securities  under  the  will  of  Chaworth  as  specific  legacies.  ^^ 

By  the  answer  of  the  executors  they  do  not,  as  it  was  sup-  Bbsch. 
posed,  admit,  that  they  had  assets  to  entitle  the  l^atee  to 
haye  those  specific  securities  delivered  up  to  her.  They  only 
say,  they  beUeve,  the  assets  were  sufficient  tso  pay  the  defati^ 
fimeral  explences  and  specific  legacies,  but  not  to  pay  in  fiiU  the 
other  legacies ;  but  not  admitting  assets,  an  account  was  Hh 
Mcted;  and  the  Master  has  reported  this  legacy  to  be  pecu- 
niary*. It  seems,  and  I  imderstand,  that  the  others  legades 
were  considered  by  him,  and  acted  upon  under  the  report, 
as  specific  (S3).  The  consequence  of  the  report,  that  this 
legacy  was  pecuniary,  was,  that  the  decree  followed  the  re- 
port; and  the  directions  were  given  upon  that  footing*  The 
•Boney  due  upon  the  note  was  paid  in,  and  laid  out  in  stock 
ander  the  decree :  and  that  stands  generally  as  mon^  in  the 
pause.  It  is  farther  sought,  I  believe,  by  this  bill,  that  the  ' 
Defendant  ought  not  only  to  be  declared  entitled  to  this  as 
m  specific  legacy,  but  that  she  must  likewise  take  so  much  ^ 
stock  as  was  purchased  by  the  money  paid  in;  that  it  was  an 
appropriation  by  triiich  she  must  gain  or  lose. 

The  great  question  is,  whether  this  b  or  is  not  a  mistake  •' 
being  a  specific  legacy,  though  reported  to  be  pecuniary.  It 
is  not  immaterial  to  state  ( and  it  forma  a  very  precise  feature 
of  the  cause  as  to  this  question)  the  transaction,  that  took 
place  as  to  this  note  before  the  testator's  death;  which  puts 
out  of  all  doubt,  what  he  really  meant  by  this  legacy.  Bomb 
time,  not  long,  before  his  death  he  took  this  note  from  the 
bankers  at  Nottingham,  for  8000/.  with  interest  at  3  per  cent* 
payable  one  month  after  sight;  but  the  interest  was  to  ooiii^ 
mencc  firom  a  prior  date.  A  few  days  afterwards  he  makes 
the  indorsement  upon  the  note,  that  he  gives  it  to  Sarak  « 

Hawisley;  and  about  a  fortnight  afterwards  he  made  the 
codicil,  upon  which  the  point  arises. 

The  question  first  to  be  decided  is,  whether  according  to       [  565  ] 
the  rules,  that  have  prevailed  with  regard  to  specific  and  pe- 
cuniary legacies,  this  legacy  is  specific,  or  not?    I  confess,  I 
think,  th^  Counsel  for  the  Plaintiff  is  right  in  saying,  that  if 

this 
(23)  This  was  agrsed  at  tb§  bar. 
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this  is  not  apeciflcy  there  never  can  be  a  specific  legacy^  of 
any  thing  but  a  moveable  chattel.  In  Ashbumer  v.  M'  Chare, 
vrhich  is  hardly  so  strong  as  this.  Lord  Thurloio  clearly  de- 
cided the  point.  I  admit,  the  bounds  between  specific  and 
pecuniary  legacies  are  sometimes  very  nice,  and  the  arguments 
too  refined :  but  we  are  now  come  to  a  clear  understanding  of 
the  rule/  upon  which  the  Court  proceeds;  that  the  will  is  to 
be  read  with  an  inclination  to  hold  it  a  general  legacy,  with 
reference  only  to  the  particular  fund,  as  that,  out  of  which  it 
is  in  the  first  place  to  be  paid.  Before  I  come  to  consider  this 
case,  I  desire  to  be  understood  not  to  deny,  that  a  sum  of 
money  maybe  given,  and  a  reference  made  to  a  particular  part 
of  the  estate,  as  that  part,  out  of  which  the  testator  thinks  it 
most  convenient  that  it  should  be  paid.  That  was  clearly 
admitted,  and  accurately  stated,  in  the  argument  of  the  next 
cause  (24),  upon  which  I  am  to  give  judgment.  There  are 
finch  cases  certainly;  and  the  Court  is  so  desirous  of  con- 
struing it  a  general  legacy,  that  if  there  is  the  least  opening 
to  imagine,  the  testator  meant  to  give  a  sum  of  inoney,  and 
referred  to  a  particular  fund  only  as  that,  out  of  which  in 
the  first  place  he  meant  it  to  be  paid,  the  legatee  will  have 
this  advantage ;  that  it  shall  be  considered  pecuniary,  so  as 
not  to  have  the  legacy  defeated  by  the  destruction  of  the  se** 
curity,  if  that  should  be  destroyed,  and  that  he  has  a  right 
to  call  for  an  appropriation. 

Let  us  see,  whether  this  can  be  considered  as  such  a  legacy : 
viz.  a  legacy  of  8000/.  at  all  events,  with  a  reference  to  the 
debt,  not  as  a  subject  of  the  legacy,  but  merely  as  the  most 
convenient  fund  to  discharge  it  for  the  benefit  of  the  legatee. 
The  indorsement  upon  the  note  is  sufficient,  I  think,  to  have 
been  proved  as  testamentary,  if  the  testator  had  died  without 
giving  it  by  his  will.  If  it  had  not  been  mentioned  in  the 
will,  that  indorsement,  which  was  afterwards  determined  by 
Lord  Loughborough  in  the  action,  that  was  brought,  to  be 
testamentary,  might  have  been  proved.  Then,  when  we  read 
that  and  the  will,  the  latter  is  nothing  more  than  a  recogni- 
tion of  that  testamentary  indorsement  made  upon  the  note ; 
and,  with  all  the  anxiety  I  feel  not  ta  hold  a  legacy  specific, 
unless  it  is  demonstrably  so,  it  is  impossible  not  to'  say,  diis 

testator 
(24)  Imnes  v.  Johntan.    iSee  the  next  case. 
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testator,  meant  to  give  the  note  itself  with  all  the  faiterest  due 
upon  it.  If  there  had  been  no  indorsement  upon  the  note, 
even  upon  the  wOl  itself,  and  the  case  of  Ashbumer  v. 
M'Guire,  which  is  the  true  rule  upon  this  point,  I  must 
hold,  that  the  legacy  is  that  note,  and  nothing  else* 

I  need  not,  except  with  reference  to  the  next  cause  (25) 
to  be  decided,  enter  much  into  the  question  in  Ashbumer  v. 
M^Gmre:  but  that  case  was  determined  by  Lord  Thurhw 
upon  yery  full  consideration.     His  Lordship  took;  I  belifeve^ 
two  years  before  he  gave  judgment.     He  had  considerable 
doubt  upon  it.    It  was  pressed  upon  him,  that  the  opinion 
he  finally  adopted,  would  infringe  upon  the  doctrine  of  Lord 
Camden  in  The  Attorney  General  y.  Parkin;  and  Lord  7%tir*- 
low  seems  not  entirely  to  agree  with  that  doctrine :  but,  I 
thitik,  this  yery  clearly  distinguishes  those  cases,  and  I  see,  in 
the  late  cases  of  Coleman  y.  Coleman  and  Roberts  y,  Po'coci, 
the  Lord  Chancellor  considers  Lord  Camden  to  haye  pro^ 
ceeded.upon  this  idea,  which  is  sustainable,  that  the  testator 
did  not  mean  any  particular  mortgages,  bonds,  and  securi- 
ties, but  any  mortgages,  bonds,  and  securities,  that  he  might 
happen  to  haye.    If  so,  that  is  suflScient  to  sustain  The  At-- 
iomey  General  y.  Parkin^  without  holding,  that  Ashbumer  y. 
M'Guire  has  overturned  it;   which  Lord  Thurlow  did  not 
mean  to  do,  though  he  intimated  his  doubts.     But  Ashbumer 
V.  M'Guire  established  this;  that,  if  the  legacy  is  meant  to 
consist  of  the  security,  it  is  speqific ;    though  the  testator 
begins  by  giying  the  sum  due  upon  it*    It  would  be  time  ill 
spent  to  go  over  the  cases  commented  on  by  Lord  Thurhw^ 
for  I  should  do  it  much  less  ably  than  he  has  done.    I  shall 
only  obsenre,  that  he  mentioned  Lord  Castleton  y.  Ijord  Fan^ 
jAaw(26);  in  which  the  legacy  of  a  debt  was  held  as  much 
specific  as  the  deyise  of  a  farm.     If  that  case  is  accurately 
stated,  ( and  it  is  in  a  yery  good  book,  and  also  m  Precedents 
in  Chancery 9  but  upon  another  point )  it  is  an  authority  per** 
fectly  conclusive  upon  the  subject,  and  fiilly  sufficient  to  ipar- 
rant  Ashbumer  y.  M'Guire;   and  upon  a  yery  attentive  pe- 
rusal of  that  case  I  am  of  opinion,  that  it  is  put  upon  a  ground, 
that  cannot  now  be  mistaken ;  that  such  a  legacy,  unless  there 

is 
(2d)  Innes  v.  Johnson.  (2^  1  Eq.  Ca.  Ah.  286. 
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k7M.        is  a  ground  for  considering  it  a  legacy  of  money,  and  that  tU 
Ch AWORTH    security  is  referred  to  only  as  the  most  convenient  mode  of 
p.  paying  it  out  of  the  assets,  it  is  as  much  specific  as  a  legacy 

BUbch,  -of  n  horse,  a  jCow,  or  any  moveable  chattel  whatsoever.  There- 
fore, upon  the  authority  oi  Ashbumer  v.  M'Guire,  with  A 
the  inclination  I  feel  to  support  this  as  a  pecuniary  lejgacy, 
'I  am  of  opinion,  it  is  nothing  but  a  gift  of  this  note. 

«    As  to  the  other  point,  this  legatee,  soon  after  the  death 
^f  the  testator,  brought  an  action  as  indorsee  of  the  note; 
which  was  tried   before  the  present  Lord  Chancellor,  then 
JjOrd  Cfiief  Justice,  who  thought  the  indorsement  testamafi- 
tary;  and  therefore  no  one  could  bring  the  action  but  the 
executor.     She  also  filed  a  bill;  and  then  it  was  overiooked; 
«Mid  diis  was-  thought  a  pecuniary  legacy :  but  the  consequence 
has  been,  that  her  legacy  was  put  out  in  the  funds ;  and  now 
it  i9  Said,  she  ought  to  take  so  much  stock  as  was  purchased. 
That  would  be  the  grossest  injustice  to  her.     She  had  a  right 
-le  the  specific  legacy.    If  the  assets  did  not  want  it,  she  had 
^  right  to  have  it  deUvered  up.     She  was  not  bound  to  lay  it 
-out  in  4he  funds :  if  she  had  done  so,  she  would  have  a  right 
•to  die  rise,  and  be  liable  to  the  fall.     Instead  of  that,  the 
executors  insisting  it  should  not  go  out  of  Court,  it  was  paid 
Id  and  laid  out  in  stock.    It  is  no  more  than  thecase,  that 
Wias  put  in  the  argument,  of  a  legacy  of  a  horse,  which  the 
executor  refused  to  let  go,  least  there  should  be  a  deficienqr 
«f  -assets,  and  haring  •  used  and  worked  the  horse  a  consider- 
able time,  afterwards  offered  to  return  him :  the  legatee  then 
inay  insist  upon  the  value. 

'     Declare,  that  the  legacy  of  8000/.  ought  to  be  deemed  and 
'ti&en  as  a  specific  legacy;  and  that  the  Defendants  are  en- 
titled to  the  sum  due  upon  the  note  at  the  time  it  was  paid 
into  Court,  with  mterest  at  4*  per  cent,  ftom  that  time ;  and 
'aQ.  parties  must  have  their  costs  (27). 

,    (27)  Seethe  next  case.    Kirl^  v.  Potter,  pott,  748;  and  tht 
note,  ante,  Vol.  it,  641. 
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INNES  r.  JOHNSON.  1-7^9. 

Joseph  cave  by  his  win,  aatpd  the  8th  of  July,  1781,    Tftst^or  gijve 
made  the  following  disposition:  to  his  sister 

"  ImprimU,  I  give  and  bequeath  to  my  beloved  sister  Chris-  *^®  interest  of 
"  iian  Innes  the  fuU  interest  of  300/.  upon  bond  during  the  ^^'  "P^**, 
'^  term  of  her  natural  life ;  and  after  her  decease  then  I  eive       ,     -      f^' 
•*  and  will  to  her  daughtec^  by  name  Chrtsttan  Innes,  all  the  decease  to  h 
*'  interest,  that  shall  be  fairly  and  justly  due  upon  the  said  danghter  the 
"  bond  at  the  time  of  her  death,  together  with  the  principal  interest  due 
to  have  and  dispose  of  at  her  own  discretion,  but  not  be-  upon  the  said 
fore  the  age  of  twenty-one  years  complete ;   and  lastly,  I  ^^"^  **  ^^^ 
f*  do  hereby  nominate  and  appoint  my  dearly  beloved  wife  "®*^"»  ^^^^ 
'*  Susannah  sole  and  only  executrix  of  this  my  last  will  and    ,     ?       '^^.  * 
"  testament,  leaving  and  giving  unto  my  said  dear  beloved  gpeciflc*  and 
f  wife  Susannah  all  my  real  and  personal  estate  with  as  full;  there  being 
'^  ample,  and  absolute,  a  right,  claim,  property,  and  interest^  among  other 
'*  in  them  as  I  myself  had  at  any  time  before  and  at  the  time  bonds  one  of 

'' of  my  death."  ^^^  «*act 

amount,  it  was 

The  testator  died  in  January  1781 ;  leaving  personal  estate  ^   .i   ^  ^i^ 
to  the  amount  of  1500/.  after  payment  of  his  debts  and  funeral  ^^  iosdvent 
expences.     He  was  in  possession  of  two  bonds  frpm  Alexander  security,  and 
Iwses  the  elder^  the  husband  ^f  Christian  Innes  the  elder,  and  the  interest  in 
Alexander  Innes  the  younger,  his  son^  to  the  testator ;  by  the  arrear  before 
first  of  which,  dated  the  3d  of  September,  1768,  Alexander  ^^^  death  of 
Innes  the  eldei,  and  Alexander  Innes  the  younger,  in  consi-  ^»-  ^-^^^^r. 
demtion  of  the  sum  of  300/.  lent  to  them  by  the  testator,    Xiic  inclina- 
jointly  and  severally  bound  themselves,  tlieir  heirs,  and  exc-  tion  of  the 
cutors,  to  repay  the  same  with  interest  at  the  rate  of  5  per  Court  is 
eenL  from  the  date  of  the  bond^  and  in  case  of  failure  the  «p»n»t  spe- 
obligors  bound  themselves  to  pay  to  the  testator,  his  heirs,  ^    °    ©gacies. 
executors  and  assigns,  the  siun  of  60/.  sterling  penalty  over   The  construc- 
and  above  the  principal  sum  of  300/.  and  the  interest  at  the  tion  must  be 

rate  of  5  yer  cent.,  &c.  «Po«  ^*^«  ^*«o 

of  the  will, 

before  the  aocount  of  -the  effects  is  considered,  to  fee,  whether  that  af- 
fords a  fowidation. 

Dividend  ^feceived  by  an  executor  on  account  of  a  bond  specifically 
bequeatlied»  but  retained  bjr  him,  and  another,  to  which  he  was  bene- 
ficially entitled  under  the  will,  apportioned. 

Q  Q  2 
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By  the  othei^  bond,  dated  the  16th  of  February^  1769, 
Alexander  Irmea  the  elder  and  Alexander  Innes  the  youngeri 
in  consideration  of  the  sum  of  ZOOLhnt  to  them  by  the  tes- 
tator, jointly  and  severaUy  bound  themselves,  their  heirs  and 
executors,  for  the  repayment  with  interest  at  the  rate  of 
5  per  cent,  from  the  2dth  of  December  preceding ;  and  in 
I  •569  ]       case  of  failure  the  obligors  bound  •themselves  to  pay  to 

the  testator,  his  heirs,  executors,  and  assigns,  the  sum  oi 
40L' sterling  penalty  over  and  above  the  principal  buto  of 
SOOl.  and  interest,  &c. 

The  executrix  caused  the  two  bonds  for  300/.  and  SOOt.  to 
be  put  in  suit  in  the  Court  of  Session  in  Scotland,  in  t/tine  1782 
against  Alexander  Innes  the  elder,  and  in  June  1783  against 
the  representatives  of  Alexander  Innes  the  younger,  who  was 
dead.  A  decree  for  payment  of  these  bonds  was  obtained : 
but  all  that  was  recovered  was  the  Ssum  of  54/.  5s.  received  hi 
1786  from  the  trustees  for  the  creditors  of  Alexander  Innes 
the  younger  in  part  discharge  of  the  two  bohds,  ahd  the  in- 
terest. The  costs  incurred  amounting  to  14/.  l6s.  left  a  ba- 
lance of  39/.  10s.  in  the  hands  of  the  executrix  on  account 
bf  those  bonds. 

The  testator  was  also  at  the  time  of  his  death  possessed  of 
other  bonds  executed  to  him,  viz.  one  from  Nicholas  Nugent 
for  the  sum  of  1^/. ;  another  dated  the  30th  of  May,  1776, 
from  Sarah  Plees  for  SOO/.  and  interest ;  and  another,  dated 
the  14th  of  August,  1777,  from  Sarah  Plees  for  350/.  The 
testator  kad  before  his  death  received  1 100/.  of  the  money 
due  upon  the  bond  from  Nugent;  and  the  remaining  400/. 
with  the  interest  was  afterwards  received  by  his  executrix* 
The  money  due  on  the  two  bonds  from  Sarah  Plees  was  not 
received. 

Alexander  Innes  the  elder  being  also  dead,  the  bill  was  filed 
by  his  widow  and  her  daughter  against  the  executrix  of  the 
testator  and  her  second  husband )  praying,  that  the  Defendants 
might  be  decreed  to  pay  the  Plaintiff*  Christian  Innes  the 
elder,  the  interest  of  300/.  since  it  ought  to  have  been  paid,* 
and  to  place  out  the  principal  for  the  benefit  of  the  other 
Plaintiff^,  according  to  the  will. 

The  bin  stated,  that,  as  to  the  two  bonds  due  to  the  tes- 
tator from  Alexander  Innes  the  elder  and  Alexander  Innes  the 

ydunger, 
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young«rj  at  the  date  of  the  \nll  the  obligors  were  insolvent 
jto  the  knowledge  of  the  testator ;  and  no  interest  had  been 
.paid  upon  them  since  the  year  1776 ;  and  in  1 778  the  estates 
9f  the  obligors  were  sequestrated  by  the  Court  of  Session  in 
Scotland. 
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1799. 


Innes 

It     ' 

r. 

JOHNSOK, 


The  Defendants  by  their  answer  stated,  that  the  Defendant 
Susannah  Johnson  being  desirous  to  secure  to  the  Plaintiffs 
the  *  benefit  intended  them  by  the  testator,  and  being  appre- 
hensive, that  they  might  lose  the  same  by  reason  of  the  death 
•of  Alexander  Innes  the  younger  in  embarrassed  circumstances 
at  Jamaica  about  the  year  1782,  and  by  reasqn  of  the  declin- 
ing fortune  of  Alexander  Innes  the  elder,  (from  neither  of 
whom  the  Defendant  ever  received  apy  interest  due  upon  the 
.aaid  bonds,)  unless  recourse  should  be  had  to  a  Court  of 
justice,  had  caused  the  said  two  bonds  tQ  b^  put  in  suit:  |)ut 
6he  was  not  able  tQ  enforce  the  decree  agdnst  Alexander  Innes 
the  elder,  owing  to  his  residing  dusing  his  life  ip  somp  priv^ 
leged  place  in  Edinburgh;  and  all,  that  was  recovered  upon 
the  said  two  bonds,  was  the  sum  of  54/.  5s*  received  from  the 
trustees  for  the  creditors  of  Alexander  Innes  the  younger,  not- 
withstanding every  possible  exertion.  The  Defendant  sub- 
nutted,  that  ahe  was  at  Uberty  to  place  the  sum  of  39^  10^., 
ihe  balance  after  deducting  the  costs,  to  the  account  and  in 
discharge  of  the  said  bonds  and  the  interest ;  being  willing  to 
assign  over  the  said  bond  for  300/.  to  the  Plaintiffs. 
:  The  Defendant  Susannah  Johnson  by  her  farther  answer 
stated,  that  she  did  not  know,  whether  the  obligors  in  die  said 
two  bonds  were  at  the  date  of  the  will  insolvent  \6  die  know- 
ledge  of  the  testator ;  or  whether  no  interest  h&d  been  paid 
vs^oa  them  from  the  year  mentioi^ed  in  the  bill,  or  whether  the 
estates  of  the  obligors  were  seguestrated  in  the  year  mentioned 
ID  the  bill ;  that  she  never  offered  to  deUver  up  the  said  bonds 
to  the  Plaintiffs,  and  never  was  applied  to  for  that  purpose:  if 
she  had  been,  she  was  ready  to  assign  the  bond  for  300/.  She 
never  heard  the  testator  say,  that  the  Innes^s  were  insolvent ; 
but  he  has  in.  her  presence  expressed  his  surprise  and  dis^ 
.ple&sure  at  the  interest  upon  the  said  two  bpnds  not  bej^ 
regularly  paid. 


[  ^570  ] 
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170d.  Mr.  GraJiam  and  Mr.  Alexander,  for  the  Plabtiff. 

ws      '^^^  *^'*^  "*^«  '^y  **^"  ^^  "*y  ^  "8°**  *«*  '»j*j 

v.  First,  that  this  is  a  legacy  of  money  with  reference  to  a  parti- 

JoHNSoK.     'cular  fiind,  or  a  demohstrative  legacy:  Secondly,  that  it  k 

specific,  but  not  individual:   that  b,  if  you  can  find  any  sum 
of  300/.  due  upon  bond,  it  shall  attach  upon  that:   Thirdly, 
as  it  will  be  contended  for  the  Defendant,  that  it  is  an  indi- 
vidual lagacy  due  upon  a  particular  bond.    If  that  is  so,  it 
must  be  taken  ibr  better  or*  worse ;  and  the  Plaintiflfs  must 
[  f  571  ]      fail.     ^Upon  the  first  and  third  points,  a  legacy  is  dembnttrih 
tive,  where  the  sum  is  mentioned ;  and  the  legacy  shall  not  bt 
lost,  though  the  fund  fails.     Ashbumer  v.  M^Guire{9Si)  cc^ 
tainly  raises  scmie  difBctilty  as  to  that.    The  inclination  of  the 
Coui-t  is  against  holding  a  legacy  specific  ;  and  unless  there  is 
something  in  the  will  marking  to  demonstration,  that  the  legi^ 
tee  shall  take  the  thing  described  specifically  and  individually, 
the  Court  would  rather  consider  it  simply  as  a  legacy  aeeured 
by  a  particuhtr  fund  only,  and  not  to  follow  the  fate  of  tiiit 
particular  fund.    Most  of  tiie  cases  are  referred  to  in  Tfc 
Attorney  General  v.  PafiK«(29),    Ashbumer  v.  M^Churtf 
Simmons  v.  VaUunce{SO\  and  Roberts  v.  Pococ* ( 81  )•    The 
conclusion  is,  tiiat  this  is  no  more  than  a  demonstrative  legaey. 
Pawlefs  Case  (3S)  is  precisely  the  law  upon  the  subject :  brf 
die  o}d  distinction,  as  to  a  legacy  of  a  debt  received  by  the  te»- 
,  tator,  between  a  compulsory  pajrment  upon  his  calling  for  it  and 
a  voluntary  payment,  is  now  clearly  exploded  by  Lord  Maeele$' 
field  m  Lord  Thomond  v.  Lard  Suffolk  (33),  Lord  Camden  m 
T%e  Attorney  General  ▼.  Pariin,  and  Lord  Thurhw  in  Adh 
burner  UPGuire  (34).    The  case  of  771^  Attorney  General  r. 
Parkin  was  very  much  studied  by  Lord  Camden ;   who  ef^ 
dentiy  inclined  against  considering  a  legacy  specific,  mdeas  tiie 
Court  is  forced  to  that  construction.      Lord  Camden  als^ 

T 

thoaghl 

(28)  3  Bro.  C.  C.108. '  SndpUn,  1  Atk.  414.  3  Wooddii. 

Q19)  Amb.66e.  Ml,  d95. 

(30)  4  Bro.  C.  C.  345.  (92)  Sir  T.  Raym.  83ft. 

(31)  9ee  Af  the  eases  colleetr  (83)  1  P.  Wms.  481. 

4Bd  in  Mr.  Cnr's  nete  to  Hinkm  (34)  See  Mr.  Cox'b  nola,  1  P. 
V.  Pinke,  1  P.  Wiii.  640,  and  Wms.  404.  Colemam  v.  Ciiwpa, 
Mr.  Sanderg's  note  to  Purge  v.    Vol.  II,  €fd8,  and  the  note,  641. 
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lhott|^t  himself  enaU^d  to  my$  that,  where  the  sum  is  mei^  VJVi. 
tioQed;  that  is  sufficient  to  aiak^  ^  the  legacy  demoDstratiye :  t^^^^^ 
but  Lord  ThUrUno  certaixil;  (dgid  not  acce4e  to  that  di^tinctign,  ^^ 

though  he  agreed  in  the  other.  Jounsoh^ 

Upon  the  second  view  oC  the  case  there  Is  no  diflSculty^  exr 
jccpt  ii!oia  the  word  ^^'saUH*^  That  word  does.not  ^oakc^itin- 
dividual^  according  to  the  distinction  taken  bjr  Lord  H^ifdwick^ 
in  Purse  v.  Snaplin (35).  It  does  not  necessarily  indicate  aa 
intention  in  the  testator  to  single  out  any  one  bond,  but  may 
refer  tp  9uch  as  the  executor  may  single  out  as  competent  to 
the  claim.  When  a  sufficient  security  by  bond  j^  found,  ca- 
pable of  being  appropriated,  and  the  executor  has  singled  out 
any  one  bond,  that  is  good,  that  *  is  the  bond  intended;  and  [  ^572  } 
the  meaning  is,  that  whatever  bond  shall  be  appropriflAeci  to 
this  legacy,  and  of  which  the  testator's  eyUter  sjiiatt  haye  re^ 
cejived  the  interest  during  her  life^  shall  aft^  hev  death  .s^qnre 
i^iie  prineipal  to  his  niecf^.  It-  h&s  j^o  ref^reoce  to:  any  bond 
existing  at  the  date  of  the  will.  In  Sle^k  X^.  Thoringtai^(3&) 
the  s^me  word  occurred,  but  had  not  the  effect  of  nailing  th^ 
'legacy  individual.  The  intention  must  be.  to  give  300/.  8ecu;^€»4 
upon  a  good  bond :  else  it  is  not  secured  at  all*  The  bpQ4 
being  for  more  than  the  priecise  sum  is  ^  ao^  ecHisequence^ 
The  Court  cannot  look  to  thie  circumatanee,  that  one  of  thf 
four  bonds  due-  to  the  testator  was  for  ik»X  exact  sum*^  hk 
Andrews  x.  Emmot{S7)  it  was  held>  that  the  Court  csknnot 
look  to  extrinsic  circumstances*  Tbi9  b  n^  a  latent  amhir 
gttity:  if  there  is  any^  it  arises  vpo9  th^  fa<:e  of  the  wji.  In 
JPurse  V.  Snaplin  the  Court,  would  not  listen  to  the .  aKgt|n\e9J^ 
that  the  testator  had  that  precise  si^  ^tandiiig  in  his  nantei; 
and  it  foiled  abo  in  Bransdor^  v«  JVinier{^}.  Ther^  il|  a 
very  sinigulaT  and  anomalous  case,  Fonfier^iiti  y.  Ppjfnia{S^X 
in  which  Lprd  Thurhw  admitted  evidencjB'  qf  extrinsic  ckdMaor 
atlunces :  but  except  that  instance  .1  know  of  <io  cases  m  wluQb 
extrinsij0  circumstances  have  been  resorted  to  in  order  to  giv^ 
a  construction  to  the  will;  and  that  would  be  a  strange  grouiHl 
of  decisioiv    Extrinsic  circum$tanQes  are  t^  be  looked  tp  with 

a  view 

(35)  I  Af A.  414.  (38)4m&.  57, 

(30)  2Fc«.  560.  (39)  I  Bro.  C\  C.  47?. 

(37)  2  Bro.  C.  C.  2»7. 
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Imnbs 

V. 

Johnson. 


a  view  to  the  manner,  in  which  the  property  is  to  be  disposed 
o(  biit  not  with  a  view  to  the  construction  of  the  will  (40), 
^  Suppose,  this  bond  for  3001.  had  not  appeared,  what  must 
have  been  the  construction?  The  testator  must  hare  under- 
stood it  to  have  been  a  mere  shadow,  and,  considering  the 
near  degree  of  relation,  in  which  the  legatees  stood-  to  him, 
he  could  not  have  intended  their  legacies  to  depend  on  such 
a  security. 


Mr.  Lloyd,    for  the  Defendants^    was  stopped  by  the 
Court. 


[  ♦573  ] 


Master  qf  the  Rolls. 

I  shall  not  call  upon  the  Counsel  for  the  Defendants,  unless 
I  should  see  more  reason  to  doubt,  than  I  do  at  present. 

The  Plaintiffs  may  avail  themselves  of  the  leaning  of  the 
Court  against  specific  legacies.  I  shall  always  lean  against  that 
<H)n8truction :  but  I  must  not  permit  that  to  prevail,  if  the 
legacy  is  ♦  clearly  specific.  The  expression  *'  the  taid  bamd'^ 
shews,  there  was  an  individual  bond  in  his  contemplation.  If 
he  had  said  **  due  upon  band,**  I  should  perhaps  have  said,  he 
did  not  mean  any  particular  bond.  It  will  turn  entirely  iipcm 
ibis;  whether  that  expression  **  the  said  bond**  points  to  an 
individual  bond;  and  then  I  must  see,  whether  there  is  any 
particular  bond,  to  which  it  may  apply.  The  case  of  Bratudon 
v.  Winter  is  one  of  the  very  few  decrees  by  Mr.  Vermey. 
I  have  a  much  more  full  note  of  that  case  by  the  late 
Mr.  Handle  Ford.  The  state  of  the  case  in  the  printed 
Report  is  very  nearly,  but  not  quite,  accurate. 

If  this  legacy  was  specific,  I  think,  as  I  iid  in  Chmoorth  v. 
Beech  (4:1),  that  the  executrix  should  have  put  it  into  the 
hands  of  the  legatee ;  who  might  perhaps  have  got  it  in«  She 
ought  to  have  had  an  option.  Whereas  you  have  mixed  the 
money  received  on  account  of  the  two  bonds.  Is  it  meant^ 
that  the  legatee  shall  have  only  her  proportion  of  what  has 
been  recovered,  or  the  whole?  I  rather  think  it  fair,  thai 
whatever  has  been  got  in  should  go  so  fiur  towards  the 
legacy. 

(40)  See  Seboood  v.  Mildmay»        (41)  See  the  preceding  case* 
ante.  Vol.  Ill,  306. 
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Master  of  the  Rolls. 
'  This  is  a  cause  of  the  same  nature  as  that,  in  which  I  have 
just  given  judgment  (4S) ;  and  I  am  veiy  sorry,  to  be  under  the 
necessity,  after  very  full  consideration  and  a  great  anxiety  to 
hold  otherwise,  of  deciding,  that  this  legacy  is  likewise  spe- 
cific and  not  pecuniary.  It  turns  out,  that  in  fact  there  was 
among  the  assets  one  bond  for  the  exact  amount  of  the  legacy: 
but  there  were  also  many  other  bonds  belonging  to  the  tes- 
tator ;  and  it  was  insisted,  and  very  properly,  that  the  Court 
is  to  determine  upon  the  face  of  the  will,  whether  the  legacy 
is  specific  or  pecuniary,  and  not  to  travel  into  the  account  of 
the  effects  to  see,  whether  that  shall  be  turned  into  a  specific 
legacy,  which  upon  the  face  of  the  will  is  to  be  taken  as  pecu- 
niary. It  was  argued,  I  think,  with  great  success,  that,  if 
upon  the  face  of  the  will  the  legacy  is  to  be  presumed^  not  to 
be  specific,  I  ought  not  to  travel  into  the  accounts  of  the 
cfffects  to  turn  it  into  a  specific  legacy.  If  it  had  rested  upon 
the  first  words  " 300/.  upon  bondy^  should  I  ask  any  other 
question  than  this,  whether  the  testator  had  more  than  one 
bond  ?  If  he  had  only  one  of  that  particular  amount,  that, 
I  think,  is  not  sufficient,  and  would  be  too  slight  a  ground : 
.but  *if  he  had  only  one  bond  in  the  world,  I  must  have 
supposed  he  meant  that :  but  that  is  put  out  of  doubt  by  the 
subs^uetit  words  ''  the  said  boncL'^  It  was  contended,  that 
according  to  the  rule  of  the  Court,  presuming  in  favor  of  pe- 
cuniary legacies,  the  fair  construction  is,  that  it  was  a  sum  of 
9001.  secured  by  a  bond,  and  the  executrix  was  to  single  out 
any  bond.  I  will  not  say,  that  if  there  was  one  bond,  and  no 
other,  there  would  not  have  been  some  ground  for  that  argu- 
ment: but  is  it  possible  upon  the  latter  words  to  say,  he  meant 
the  interest  of  300/.  secured  by  a  bond,  when  he  uses  the 
expression,  *' the  said  bondV*  I  took  occasion  a  few  days 
ago  (43)  to  observe,  that  in  construing  a  will  I  should  not  go 
upon  grounds  of  favor  or  disfavor  to  the  object  of  the  testator, 
if  I  could  discover  his  intention.  Upon  a  consideration  of  all 
the,  cases  I  think  myself  bound  to  say,  this  testator  had  in 
view  a  particular  bond.     I  am  then  obliged,  if  I  see  a. ground 

for 

(42)  Chaworth  v.  Beech,    the     the  will  of  Mr.  Thellusson,  ante, 
preceding  case.  329. 

(43)  See  the  judgment  upon 


1790. 
Apni23d. 


JNNBS 

r. 
Johnson. 


[  ♦ST*  ] 


Favor  or  dis- 
favor to  the 
object,  if  the 
intention  can 
be  discovered, 
is  not  aground 
for  coostming 
a  will* 
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1709.  for  holding  the  legacy  specific,  to  see,  whether  the  effects 

^y"^"^.  afford  any  foundation  for  it ;   and  I  see  a  bond  foar  SOOL  due 

t;.  to  the  testator.     This  is  very  like  the  case  ot  AsUumery. 

Johnson.      M^Guire,  in  the  circumstance,  that  the  bond  was  due  from 

the  husband  of  the  legatee.  I  am  therefore  obliged,  very 
reluctantly,  as  this  bond  is  an  insolvent  security,  to  say,  the 
legacy  is  specific. 
The  Master  of  There  is  no  occasion  for  me  to  enter  into  the  distinction  as 
the  RolU  was  ^  ^^  ademption  of  the  legacy  between  a  voluntary  payment 
o  opmion,  ^y  ^j^  debtor  and  a  payment  by  compulsion,  the  testator  call- 
.  K    f        ing  for  it.     If  it  was  necessary,  T  should  agree  with  Lord 

debt  there  is  '^^'"'^^t  ^^^  i^  makes  no  difference  whatever.  In  Coleman 
no  distiDction  v.  CoUmunn^AAs)  the  India  IhU  was  a  thing  in  a  course  of  pay- 
between  a  TO-  ment,  that  must  come  in  at  a  regular  time.  The  Lord  dum- 
lantary  and  ceUor  laid  hold  of  that,  as  one  circumstance  to  shew,  the  te»- 
compulsory       ^^^jj.  ^ould  not  mean  the  legacy  to  be  specific.     That  might 

\  ^   ^**  be  the  reason,  why  in  Bronsdon  v.  Winter  the  Master  of  the 

toe  testator  at  . 

to  the  aues'     ^^  ^^^^  ^^^  bequest,  not  only  of  the  South-Sea  Stock,  but 

tion  of  ademp-  ^^  ^^^  Navy  Bills,  not  to  be  specific :  but  I  have  mislaid  the 
lion.  note  of  that  case,  to  which  I  referred.     It  is  however  very 

nearly  correct,  as  it  is  printed. 

The  next  question  arises  upon  the  circumstance,  that  there 

is  another  bond,  for  the  sum  of  200L  due  from  the  same 

obligors,  and  the  fact,  that  nothing  was  recovered  but  a  very 

[  ^575  ]       small  sum  *upon  these  two  bonds.     It  does  not  appear,  that 

there  was  any  negligence  in  the  executrix.  A  small  dividend 
was  received  out  of  the  effects  of  one  or  both  the  obligors  in 
suits  brought  upon  both  the  bonds.  The  question  is,  whether 
that  is  to  be  apportioned  between  the  two  bonds,  or  whether 
the  Plaintiff  is  entitled  to  all,  that  has  been  received  ?  It  is 
a  very  small  sum  to  be  apportioned.  I  think,  I  do  not  go  too 
far  in  applying  all,  that  was  recovered,  in  payment  of  the  bond 
for  900/.,  on  account  of  its  having  remained  in  the  hands  of 
the  executrix ;  who  being  a  ti^stce  of  that  bond,  and  heaa^- 
ficially  entitled  to  the  bond  for  dOO/.  ought  to  have  preferred 
that  bond,  as  to  which  she  was  trustee;  as  she  has  the  con- 
duct of  the  cause,  and  not  the  legatee.  If  the  latter  had  been 
in  possession  of  the  bond,  she  might  have  got  a  priority. 

(44)  Anle,  Vol.  II,  030. 
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Upon  the  second  question,  the  Counsel  for  the  Defendants  179&. 
piessing  for  the  apportionment,  the  Master  of  the  Rotte  said,  y^ 
if  it  was  insisted  on,  he  must  apportion  it ;  but,  that  he  would  9, 

give  the  costs  to  the  Pluntiffs.  Johnson. 

Accordingly  it  was  directed,  that  the  Defendants  should 
pay  three-fifths  of  the  sum  of  39/.  10<.,  together  with  the 
costs,  and  assign  over  the  bond  for  300/.,  to  the  Plaintiff^, 
together  with  all  dividends,  that  may  hereafter  accrue  upon 
the  said  sum  of  300A  in  the  suit  in  the  Court  of  Session  in 
Scotland. 

At  length  the  Defendants,  uppn  the  repeated  recommend- 
ation of  the  Court,  seemed  inclined  not  to  press  the  appop- 
tionment. 


REED  r.  ADDINGTON.  1799. 

'OriLLIAM  REED  by  his  will,  dated  the   16th  of  Oc/o-  Xeftotor  gave 

her,  1789,  after  giving  directions  respecting  his  funeral,  to  his  wife  the 

made  the  following  disposition :  '  third  part  of 

'*  I  give  and  bequeath  to  Amia  Augusta  Reedy  my  loving  sll  his  pro- 
"  spouse,  the  third  part  of  all  my  property  that  shall  becomfe  pcrty»  ^st 
«  due  to  me  after  my  decease :-  ■""'^^^  *^^"® 

The  testator  then,  after  giving  several  legacies  and  an  an-  [  576  ]  ,  • 
ndty.  proceeds  thus :  '     '    after  hi-  dt 

'^  And  as  to  all  the  rest,  residue,  and  remainder,  of  my  cease :  then 
**  estate  and  effects  whatsoever  and  wheresoever  subject  to  after  giving 

the  payment  of  all  my  debts  funeral  expences  and  legacies  some  legacies 

I  give  and  bequeath  the  same  and  every  part  thereof  unto  ^®  8*^®  •^^  ^^ 

'«  Joseph  Addington  and  Ralph  Johnson  upon  trust  that  they  '®«*^'»«  ^^  1*« 

-^  and  the  survivor  of  them  do  and  shall  collect  get  in  and         ,         ?** 
,.         .       1  .,  •.    /»  f    »  oeral  words, 

receive  the  same  residuary  estate  and  eSects  and  plaoe  oirt  gQj,;^^^  ^^  ^^ 

and  invest  the  produce  thereof  after  payment  and  discharge  payment  of  ail 

*'  of  my  debts  legacies  and  funeral  expences  in  any  of  the  his  debts,  fa« 

^'  public  funds  in  their  names  and  receive  the  Interest  and  di-  neral  es* 

**  vidends  and  pay  and  apply  the  same  towards  the  education  Ponces,  and 

^  and  maintenance  of  Anna  Maria  TumbuU  James  TumbuU  '©g^cics,  npod 

u  and  ^^^  ^  ^®** 
,  lect  the  same 

residuary  estate  and  pay  the  same  to  certaia  persons.    The  wife  is  en- 
titled to  a  third  of  the  personal  estate,  subject  to  the  debts,  but  not 
-to  the  legacies* 


it 
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^^  and  Matilda  TumbuU  the  children  of  my  lately  deceased 
*' foreman  William  TumbuU  by  Hannah  his  wife  also  de- 
**  ceased  until  they  shall  attain  the  age  of  twenty-one  :** 

And  when  and  as  they  should  attain,  respectively  the  said 
age  of  twenty-one  years^  then  upon  trust  to  pay,  assign,  and 
transfer  the  same  residuary  estate  and  effects,  or  the  same, 
wherever  the  same  may  be  placed  or  invested,  and  every  pact 
thereof,  unto  and  between  Anna  Maria  TumbuU^  Jamesi  and 
Matilday  TumbuU,  or  the  survivor  of  them,  in  equal  shares 
and  proportions ;  and  if  but  one  of  them  should  live  to  at- 
tain the  age  of  twenty-one  years,  then  the  whole  thereof  to 
that  one. 

Joseph  Addingion  and  Ralph  Johnson  were  appointed  exe- 
cutors.    The  testator  died  early  in  the  year  1790. 

The  bill  was  filed  by  his  widow ;  praying,  that  an  account 
may  be  taken  of  his  personal  estate,  debts,  funeral  expences, 
and  legacies;  and  that  the  PlaintifP  may  be  decreed  to  be 
entitled  to  one  clear  third  of  the  said  testator's  personal  estate, 
freed  and  discharged  from  the  debts  and  funeral  expencei 
of  the  said  testator. 

By  the  decree  made  by  the  Master  of  the  RoUs  on  thq  15tb 
of  February,  1794^  the  accounts  were  directed. 

By  the  Master's  report  it  appeared,  that  the  personal  estate 
of  the  testator  received  by  the  executors  amounted  to  the  sum 
of  *4462/.  I2«.,  and  the  debts,  funeral  expences,  and  pay- 
ments in  the  execution  of  the  will,  and  the  legacies,  amounted 
to  826/.  12^.  9d.  Several  debts  due  to  the  testator  in  his 
trade  of  a  taylor  were  still  outstanding. 

The  cause  came  on  for  farther  directions ;  and  the  quesdoa 
was,  whether  the  Plaintiff  was  entitled  to  a  third  of  the  clear 
personal  estate  of  the  testator  at  the  time  of  his  death, 
charged  from  the  debts,  funeral  expences  and  legacies. 


Mr.  Graham  and  Mr.  Cooke,  for  the  Plaintiff;  Mr,  Lloyi» 
for  the  infant  residuary  Legatees. 


The  Lord  Chancellor  was  of  opinion,  that  the  fund 
posed  of  was  the  fund  after  payment  of  the  debts;  and 
decreed,  that  the  Plaintiff  therefore  must  take  a  third  of  the 
personal  estate  after  payment  of  the  debts;  but  that  the  lega- 
cies  were  not  charged  upon  that  third,  but  were  to  come  out 
of  the  residue ;  and  by  the  decree  it  was  so  declared. 
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DE  CARRIERE  r.  DE  CALONNE(45).  1W9. 

Ajmlmth. 
.lis   bill  was  filed  by  Charles  Elien  de  Bourgevin  de     Writ  of  Ne 

SL  Morys  He  Carriere  against  VAhhe  Jaque$  Ladislas  exeat  regnq, 

Joseph  De  Calonne^   and  - —  De  Moligny;  praying,   that  obtained  by 

the  Defendant,  LAbbe  De  Calanne,  may  be  decreed  to  pay  ®°®  French 

the  Plaintiff  the  sum  ♦of  500/.,  with  interest  from  the  tune  [♦578]  ®°^ 

the  money  was  lent;  and  that  the  writ  of  Ne  exeat  ^^^o^^^^  I 

™ay  issue.  ther,  dischaig- 

Under  an  order  made  upon  motion  before  the  ilfo^^^r  of  ed  upon  the 
tiettoUs,  sitting  for  the  Lord  Chancellor,  the  writ  issued;  circamstanees 
and  the  Defendant  was  arrested.  appearing 

On  behalf  of  the  Defendant  a  motion  was  made  to  dis-  ^^^  *®  •*- 
,            ,         ..  dariU  in  sup- 
charge  the  wnt.  ^     ^  .. 
®       .      "  ■                                  ,     port  of  the 

The  circumstances,   as  they  appeared  upon  the  affidavits  ^jy   ^^^  nwm 
of  the  Plaintiff  and  the  Defendant  De  Moligny,  in  support  the  answer  - 
of  the  bill,  were  these:  which  niiay 

In  May  1794,  the  Plaintiff's  father  the  Count  De  Bourgetin  be  read;  Che 
Valeart  de  St.  Morys,  formerly  a  Judge  of  the  Parliament  of  application  not 
Paris,  brother  of  the  Defendant  De  CaUmne,  lent  the   sum  ^^^^  '**  ^ 
of  500/.  to  the  Defendant  De  Calonne;  who  signed  a  note    ^^    -*  in 
lipon  unstamped  paper  to  secure  the  re-payment.     The  loail  j^  • .  ^  ^  -g 
took  place  in  this  country ;  in  which  both  parties  had  taken  ^ui  ^o  the  dia- 
refuge  in  consequence  of  the  revolution  in  France.   In  August  cretion  of  the 

1795,  Conrt,  apply* 

(46)  The  Defendant,  VAhU  The  lord  Chancellor,  having  ing  a  remedy^ 
DeCa/Itmiie,  the  brother  of  AloDS.  heard  the  statement  with  the  Dot  in  its 
He  Calonne,  formerly  Minister  most  humane  attention,  desired  ^J^E^^  dis- 
of  France,  had  taken  refuge  in  Mr.  Carr,  the  SecreUry  for  Lu-  ^»^ctly  ap- 
this  country  in  consequence  of  natics,  to  prepare  the  defence:  P"^*"'®  ^ 
the  revolation  in  that  kingdom,  arid  elipressed  a  reliance  bn  the  P"J"  /^ 
The    other    parties    were    also     Bar;  whieh  was  confirmed  by  h'    ± 

Frenchmen,  residing  hereunder    the  general  interest  excited.  ■  .qu:.^* 

the  same  cironmstances.  j^  ^^  ^^^ „  j^U^ 

'   &rly  in  thie  Term  L'Abb^  De        The  Attorney  OeneraHSirJohn  ^^^  ^^  ^^^\y 
Cahnne,    appearing    in  Conrt,     Scott,  afterwards  Lord  Eldon,)  j^  g^  against 
read  a  statement  of  his  case;    immediately  proposed,  with  the  foreigners; 
aad  represented  his  incapacity    assistance   of  Mr.  Cai^pbeU,   to  and  it  would 
from  his  sitoation  of  making  a    undertake  the  Defendant's  case,    be  a  necessary 
defence  in  the  usual  manner.  term,  that  it 

shall  be   simply  a  case  of  equity. 
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1799.  1795,  the  Plaintiff's  father  was  commissary-general  to  the 

French  9cmy  upon  the  escpe^tion  to  Qmberon.    He  died  in 
that  year;  having  1l>y  his  will,  dated  the  15th  of  May ,  1795, 
among  other  things  declared   his  desire,   that  De  Caloime 
would  pay  to  his  (the  testator*s)  children  the  interest  of  the 
said  5001.  so  lent  by  him,  the  testator,  to  De  Cahmne^  until 
he  should  be  able  to  pay  his  (the  testator's)  ^ children  such 
sum  of  500/, ;  and  he  entreated  De  Calonne  to  attend  to  the 
execution  of  such  will  in  concert  with  the  testator's  brother 
De  Moligny;  and.  the  testator  declared,  that  he  relied  upon 
his  {De  Calonne' s)  honour  and  generosity  in  that  Tespect; 
not  doubting,  but  that  his  sentiments,  which,  he  declared, 
were  perfectly  well  known  to  him  (the  testator),  would  suggest 
to  him  what  was  expedient  to  be  done  for  the  benefit  of  his 
nephew  and  niece  and  their  children,  and  indooa  him  to  con- 
sider as  sacred  every  thing,  that  might  prove  ia  resource  to 
them  in  the  distress  he  (the  testator)  left  them. 

The  affidavits  farther  stated,  that  all  the  testatorV  debd 
were  paid  (except  those  due  in  France) ;  and  the  smn  of  5001. 
still  remains  due  from  the  Defendant  De  Calonne  to  the  estate 
of  the  testator,  or  to  the  Plaintiff,  as  legatee  thereof.  The 
[  ^579  ]  Plaintiff  had  *been  twice  in  Germany  since  the  testatnr^t 
death ;  from  whence  he  is  lately  returned.  During  iSie  time 
he  was  out  oi  England  the  Defendant  De  Moligny  tooik  a 
promisory  note  of  hand  or  security,  dated  at  London  tiie 
15th  of  July^  1798,  under  the  hand  of  De  Ccdonne  in  the 
following  terms : 

"  I  the  undersigned  renew  to  Mr.  De  St.  Morys  the  note, 
'*  which  I  gave  to  Mr.  De  SL  Morys,  his  father,  at  London 
*'  the  10th  day  oiJune,  1795;  by  which  I  engaged  to  re-pay 
''  hinf  ¥dthin  five  years  from  the  date  of  that  bill  the  sum  of 
''  500/.  sterling,  which  he  lent  me  to  purchase  a  share  in  the 
proprietorship  oi Le  Courier  de  F Europe;  hereby  dedario^ 
that  in  case  of  my  decease  before  the  re-payment  of  the  said 
*'  sum  of  500/.  the  said  Mr.  De  St.  Morys  shall  remain  pro- 
"  prietor  of  the  said  share  in  Le  Courier  de  F Europe.** 

The  Plaintiff  upon  his  return  to  England  reo^ved  tlie  said 
note  from  De  Moligny;  but  was  not  satisfied  with  it;  and 
wholly  dissented  from  having  any  thing  to  do  with  Le  Courier 
de  rE^urope. 
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The  Plailitiff*8  affidavit  then  ^ated,  that  the  deponent  tie* 
lievesy  and  h«s  no  doubts  that  the  Defendigit  De.  Cahmne 
mtendfl  shortly  to  quit,  and  ia  preparing,  and  hath  in  contem* 
plation,  to  quit  the  kingdom  for  some  ^rt  of  America;  where 
the  deponent  understands  and  bdieres,  the  brother  of  the 
Defendant^  or  the  Defendant  himself,  hath  procured  the  grant 
of  a  conveyance  to  him  or  one  of  them,  or  they  have,  ^  one 
of  them  hath,  purchased  some  land ;  and  the  deponent  be^ 
lieves,  that  in  case  die  Defendant  shall  so  quit  this  kingdom 
without  paying  or  giving  security  for  payment  of  the  said 
5000/L  vrith  interest  the  same  will  be  wholly,  lost. 

The  affidavit  of  the  Defendant  De  MoUgny  confirmed  that 
of  the  Plaintiff;  and  proved  applications  to  the  Defendant 
De  Calonne. 

The  Defendant  De  Calonne  by  his  answer  stated,  that  in 
1794  one  half  of  the  property  in  the  paper,  cdled  Le  Courier 
de  r Europe  was  to  be  sold  to  Mr.  Minneved  for  the  sum  of 
500/.,  upon  condition,  that  he  should  be  the  editor  thereof; 
upon  which  the  Plaintiff's  father  represented  to  the  Deiend* 
Imt  De  Calonne,  who  is  the  Plaintiff's  uncle,  that  it  would  be 
greatly  imprudent  in  the  *  Defendant  to  give  up  tlie  editor^ 
ship  of  the  said  paper,  for  which  the  Defendant  was  paid 
200L  a^year,  when  he  could  preserve  it  by  purchasing'  one 
half  of  the  said  property  for  500/,  The  Defendant  answered 
that  he  was  not  worth  one  farthing;  which  the  Plaintiff's 
lather  well  knew;  upon  which  the  Plaintiff's  fiither  advised 
him  to  borrow  the  500/,  The  Defendant  answered,  he  would 
not  borrow  it;  because  he  was  conscious,  he  should  not  bo 
able  to  repay  it:  notwithstanding  which  the  Plamtiff's  father 
iFepeatedly  insisted,  that  the  Defendant  ought  to  borrow  the 
same;  and  at  last  called  upon  him,  and  said,  lie  had  800L 
in  money;  and,  if  the  proprietor  of  one  half  of  the  paper 
would  accept  the  200L  and  a  bill  of  exchange  for  8001,  xipoit 
Peiersburgh,  he  should  be  extremely  happy  in  doing  the  De- 
fendant a  service :  notwithstanding  which  the  Defendant  refused 
the  offer;  alleging  that  he  should  never  be  able  to  repay  such 
a  sum ;  Mid  that  the  Plaintiff's  father  was  not  able  to  make 
a  present  of  it :  as  he  Had  a  family ;  to  which  the  Plaintiff'js 
father  repUed,  that  he  had  a  property  of  near  7000L  in -RuMia; 
virhich  would  be  more  than  sufficient  to  live  upon  until  his 

and 
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and  the  Defendant's  return  to  France ;  and  that  the  Defend- 
ant should  pay  the  500/.  only  in  France,  and  at  the  end  of  one 
year  after  the  return  of  the  Defendant  to  France ;.  and,  m 
order  to  make  thie  Defendant  more  easy,  the  Plaintiff's  father 
nt  the  time  of  advancing  the  money,  required  no  security  for 
it  or  acknowledgment  from  the  Defendant  of  his  having  re- 
ceived that  sum  until  twelve  or  fifteen  months  aft;erwards ; 
when  the  Plaintiff's  father  previously  to  his  setting  out  upon 
the  Quiberon  expedition,  requested  the  Defendant  to  give 
him  some  acknowledgment,  that  he  had  lent  the  Defendant 
such  sum  of  money ;  alleging  as  a  reason  for  requiring  it,  that 
the  Plaintiff  had  reproached  him  for  having  lent  the  Defendant 
such  a  sum  of  money  without  taking  any  proof  of  the  loan* 
Upon  this  application  the  Defendant  reminded  the  Plaintiff's 
father,  that  the  condition  of  the  loan  was,  that  it  should  be 
repaid  in  France  only;  and  that  therefore  no  acknowledg- 
ment ought  to  be  given  by  the  Defendant,  which  could  in  any 
degree  make  the  Defendant  responsible  in  England'^  and  that 
the  Plaintiff's  father  weU  knew,  it  was  impossible  for  the  De- 
fendant to  repay  the  si^d  sum  or  any  part  thereof  in  JEnglamd; 
to  which  representation  the  Plaintiff's  father  assented ;  and 
being,  as  the  Defendant  verily  believes,  firmly  persuaded,  that 
both  the  Defendant  and  himself  would  be  restored  to  didr 
country  within  twelve  months,  he  proposed  to  the  Defendant 
to  give  him  a  promisory  ^note  for  500L  payable  five  years 
after  the  date,  in  order  to  give  the  Defendant  ample  time 
after  his  return  to  arrange  his  affairs,  before  he  could  be  called 
upon  to  discharge  the  said  sum ;  to  which  proposal  the  De- 
fendant assented,  in  confidence  that  the  Plaintiff's  father  wpuld 
never  attempt  to  call  on  him  for  payment  in  England,  even 
if  the  event  of  their  return  to  France  (which  at  that  time  they 
both  thought  very  probable)  should  not  take. place ;  and  there- 
fore the  Defendant  gave  Plaintiff's  father  an  acknowledgment 
in  writing  upon  plain  paper  in  the  French  language ;  of  which 
the  following  is  .a  translation: 

"  I  the  undersigned    acknowledge  to  owe  Mons^  DeSt* 
Morys  the  sum  of  500/.  Sterling  for  money,  which  was  lent 
me ;  and  which  I  promise  to  pay  him  within  five  years  firoo 
'*  the  date  hereof;  or  sooner,  if  in  my  power* 

''  L'Abb6  De  Calonnb.  * 
>  Dated,  London  likhJune  1795." 
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'■  At  the  same  time  the  Plaintiff's  father,  who  trtis  th^n  about 
to  embark  upon  ^e  Quiberon  expedition,  declared  to  the  De- 
fendant, that  he  had  akeady  taken  the  necessary  precaution 
in  his  will,  that  in  case  of  his  death  the  Plaintiff,  his  son, 
would  never  be  able  to  distress  the  Defendant ;  inasmuch 
as  he  had  by  his  will  constituted  the  sum  into  a  perpetual 
annuity  (and  Defendant  says,  that  by  the  laws  of  France  the 
capital  of  such  annuity  is  payable  only  at  the  option  of  the 
boxTOwer).  The  Plaintiff  never  demanded  the  principal,  ex- 
cept by  the  bill,  and  except,  that  in  the  beginning  of  January 
the  Plaintiff  and  his  uncle,  the  Defendant  De  Molignjf,  pro- 
posed that  the  Defendant's  brothpr  Mr.  De  Cahmne  should 
engage  to  repay  the  said  sum  in  a  course  of  years,  or  secure 
to  him  some  lands  in  Prince  Edward's  Island {46);  and  so 
-far  from  demanding  pajrment  the  Plaintiff  by  the  means  of  the 
Defendant  De  Moligny  requested  the  Defendant  De  Calorine 
in  July  last  to  renew  his  note  of  hand,  in  order  to  have  the 
clause  inserted  in  it»  that  in  case  of  the  Defendant's  deadi 
the  property  of  Le  Courier  de  T Europe  should  belong  to  the 
Plaintiff;  and  thereupon  the  note  in  the  bill  mentioned  was 
given ;  the  form  of  which  note  was  produced  to  this  Defend- 
ant by  the  other  Defendant;  who  informed  him,  that  the 
reason  for  requiring  him  to  renew  his  note  of  hand  was  in 
order  *  to  have  the  clause  respecting  his  interest  in  the  paper, 
called  X>e  Courier  de  f Europe,  inserted  therein:  and  the  De- 
fendant De  Moligny f  when  he  presented  to  thb  Defendant 
the  stampt  paper  to  write  the  said  note  upon,  informed  him, 
that  such  stamp  was  necessary,  in  order  to  render  the  said 
clause  talid  and  legal ;  and  that  he  received  such  stamp  from 
the  Plaintiff's  wife  for  that  purpose.  In  January  last  De- 
fendant offered  the  Plaintiff  all,  that  he  was  possessed  of: 
xmmely,  his  property  in  the  said  paper,  purchased  with  the 
said  500/. ;  and  the  Plaintiff  took  the  deed,  which  assigned 
the  property  therein  to  the  Defendant;  and  kept  it  from  that 
time ;  and  did  not  return  it  until  the  very  moment,  in  which 
the  Defendant  was  arrested. 


1709. 


Dr  Cab- 

BIERB 
V. 

Db  Ca- 

LONSB. 


[♦588] 


(40)   An  island  on  the  coast  of  North  Ameritap  the  proposed 
situation  of   a  colony  under  the    direetioa  of    TAbbe  He  Ca- 
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The  Defehdant  iftdmits,  diat  the  testator  died  at  the  titne  in 
^e  bill  mentioned;  having  made  his  will  in  the  French  ban 
guage,  in  his  own  hand-writing  of  such  date,  as  in  the  UU  is 
mentioned,  containing  the  following  clause : 

**  Je  desire  que  FAbbS  De  Calonne  ftuse  a  mes  enfmu  ia 
**  rente  de  5O01.  que  je  lui  a  preth^ 

The  true  and  proper  translation  of  which  words  is  not^  as 
Stated  in  the  bill,  but  as  follows : 

'  ''  I  desire  that  the  Abbe  De  Calonne  would  constitute  to  my 
''  children  an  annuity  for  the  5002.,  which  I  have  lent  him ;" 

And  which  clause,  as  so  translated,  decidedly  proves,  that 
the  testator  did  not  consider  the  Defendant  as  liable  to  pay 
the  said  sum  of  5002.  in  the  manner  and  under  the  circum- 
stances, as  it  is  how  demanded ;  but  that  he  meant  to  exempt 
the  Defendant  from  paying  the  capital,  if  he  should  be  unaUe 
so  to  do,  and  to  constitute  a  perpetual  annuity  according  to 
the  laws  oi  France  \  in  which  country  alone,  and  according 
to  the  laws  of  Which  country,  the  Plaintiff's  father  intended 
that  the  Defendant  should  be  answerable ;  and  the  Defendant 
refelrs  to  the  will ;  the  whole  of  which  will  from  the  clause 
contained  in  it  referred  to  Franccy  and,  the  Defendant  sub- 
mits, could  be  executed  only  in  France* 

The  Defendant  believes,  the  Plaintiff*  was  not  in  England, 
when  the  note  in  the  bill  mentioned  was  given  to  De  Mol^y 
but  that  ^it  was  demanded  and  accepted  by  him  by  the  direc- 
tion of  the  Plaintiff;  who>  as  the  Defendant  is  informed  and 
believes,  in  a  letter  to  his  wife  required  her  to  demand  a  fresh 
note  of  hand  from  the  Defendant ;  in  which  the  Defendant 
should  declare,  that  the  500/.  hAd  been  lent  for  the  pvunpose 
of  purchasing  Le  Courier  de  F Europe ;  and  the  Defendant 
believes,  the  stamped  paper,  upon  which  the  note  was  wfitten 
was  given  to  the  odier  Defendant  by  the  wife  of  the  Plaintiff. 
In  January  last  the  Plaintiff  well  knew  the  Defendant's  mtm- 
tion  to  leave  this  country  for  the  purpose  of  establishing 
a  colony  in  Prince  Edward^ $  Island  \  and  the  Plaintiff  and 
his  wife  signified  a  desire  of  accompanying  die  Defendant: 
whose  presence  was  considered  as  necessary  to  render  the 
establishment  of  the  colony  successful ;  and  upon  the  success 
of  which  alone  are  founded  all  hopes  of  maintaining  and  pro- 
viding for  the  Defendant  and  his  relations;  who  w^re^pinD- 
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dered  of  aH  their  property  by  the  revolutionary  government 
in  France*  The  ETefendant  has  no  property  whatsoever,  or 
any  thing  to  subsist  upon,  except  the  sum  of  4/.  Ids. per  month 
tot  which  he  is  indebted  to  the  generosity  of  the  English 
Government^  (being  the  allowance  granted  to  such  of  the 
emigrants,  who  were  members  of  the  Parliaments  of  France) ; 
and  also  except  his  share  in  the  paper,  called  Le  Covrier  de 
t Europe  \  which  he  is  ready  and  willing  to  assign  to  the 
Plaintiff,  as  a  security  for  the  500/.,  advanced  to  the  Defend- 
ant by  the  Plaintiff's  father. 

The  Defendant  submits,  that,  inasmuch  as  the  said  sum 
of  500/.  is  by  the  express  stipulations  between  the  parties  at 
die  time  of  the  loan  to  be  repaid  to  the  Plaintiff's  fiither,  and 
was  demandable  by  him  in  France  only,  in  the  event  of  the 
Defendant's  return  to  France^  and  to  the,  recovery  and  pay- 
ment of  which  in  France  both  the  Plaintiff's  &ther  and  the 
Defendant  at  that  time  looked,  and  which  place  of  payment 
end  time  of  recovery  of  the  said  debt  the  Defendant  did  not 
mean  to  relinqmsh  at  the  time  he  gave  the  said  note  or 
undertaking  to  ttie  Plaintiff 'b  father  (which  the  Plaintiff's 
Ikdier  well  knew),  or  at  the  time  he  gave  the  said  last  men- 
tioned note  or  undertaking,  originally  given  and  renewed  by 
the  Defendant,  the  said  sum  is  not  payable  until  the  10th 
day  oiJune  1800,  and  the  Defendant  ought  not  to  be  prohi- 
bited by  his  Majesty'^  writ  of  Ne  exeat  regno  from  leaving 
diis  kingdom.  ' 

It  appeared  that  <^  note  given  in  Jtdy  1798  was  not  upon 
the  proper  stamp.  The  affidavits  for  the  Plaintiff  suggested, 
diat  the  ^original  note  was  destroyed :  but  it  was  produced  in 
Court  by  the  Defendant  cancelled;  the  name  being  torn  off. 

The  Plaintiff  was  the  only  child  of  the  testator :  and  re- 
sided in  England  a  great  part  of  the  time  since  the  death  of 
Ilia  father,  hx  answer  to  a  question  from  the  Court  it  ap* 
peared,  that  be  returned  from  Germany  to  England  in  I>e- 
eember  1798.    l>e  MoUgny  alone  proved  the  will. 
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Bfr**Groii^,  fc^  the  Plaintiff  objected,  that  the  answer  could 
not  be  read ;  the  application  being  in  the  nature  of  an  affidavit 
to  hold  to  bail, 
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The  Lord  Chancellor  over-nded  the  objection :  saying,  it 
was  very  different  fronv  an  application  to  *hold  to  bail ;  upon 
which  the  Court  requires,  not  a  statement  of  a  case,  but  a 
positive  affidavit  of  a  debt ;  and  if  the  affidavit  is  not  posi- 
tive, the  Defendant  cannot  be  held  to  bail. 

Attorney  General  and  Mr.  Campbell,  in  support  of  the 
Motion. 

If  the  note  is  void,  yet,  the  intention  of  the  transaction  be» 
ing,  that  it  should  not  be  payable  until  a  future  time,  ther^ 
is  no  ground  for  granting  the  writ  -,  but  the  only  right  of  the 
Plaintiff  is  to  be  placed  in  the  same  situation,  in  which  he 
would  have  been,  if  the  proper  stamp  had  been  used.  If  that 
is  done,  he  will  not  be  entitled  to  the  writ ;  which  ought  not 
to  have  been  granted,  if  the  Defendant  was  willing  to  give  the 
same  engagement  upon  stamped  paper. 

The  executor  has  made  an  affidavit  in  support  of  the  bill.: 
which  is  singular;  for  there  is  no  ground  for  a  creditor  or 
legatee  to  come  for  the  writ,  unless  the  executor  is  in  collu- 
sion, and  will  not  act  The  executor  supporting  the  case  by 
his  affidavit  makes  it  feh  de  se;  for  if  he  can  sue  at  law, 
the  jurisdiction  shall  not  be  thus  transferred  from  the  law  to 
this  Court. 

The  case  may  be  rested  here.  The  writ  oiNe  exeat  regno 
requires  as  positive  an  affidavit  as  to  hold  to  bdl.  I  remember 
a  case  before  Lord  Thurlow  of  a  bond  payable  at  a  day,  tha,t 
was  past.  The  creditor  prolonged  the  time  by  taking  another 
bond,  making  the  money  payable  at  a  future  day.  The  obligor 
avowed,  ^that  he  meant  to  leave  the  country  before  the  day> 
Lord  Thurlow  wished  to  grant  the  writ;  but  could  not.  It 
was  a  legal  security ;  and  the  money  was  not  then  due. 
'  What  is  there  in  these  affidavits  to  satisfy  the  Court,  that 
this  debt  is  due  now  ?  They  prove,  that  according  to  the  ori- 
ginal agreement  a'  note  was  intended  to  be  given  to  make  the 
money  payable  at  the  end  of  five  years.  If  the  note.  is.  out  of 
the  case,  the  parol  contract  is,  that  it  is  payable  in  the  jrear 
1800.  The  action  must  be  upon  that  contract,  if  the  *i;iote  is 
out  of  the  case.  That  contract  is  actually  reduced  to  writing. 
All  the  justice  of  the  case  in  the  most  liberal  sense  is,  that 
this  invahd  written  contract  shall  be  made  valid  by  a  proper 

stampi 


CASES  IN  CHANCERY. 


5S5 


stamp, '  or  that  a  new  contract  shall  be  executed  with  the 
proper  stamp.  The  dying  declarations  of  the  creditor,  who 
put  this  gentleman  in  a  situation  of  great  confidence,  must 
also  be  attended  to;  and  the  circumstances  of  the  country, 
common  to  them  both,  and  which  they  hoped  would  again  be 
so.  In  the  will  it  is  distinctly  pointed  out,  that  the  debtor 
shall  pay  the  money,  when  he  shall  be  able.  The  Court  never 
granted  this  writ  between  two  gentlemen  under  such  circum- 
stances, driven  by  the  state  of  things  in  dieir  own  country  to 
a  temporary  residence  in  this ;  from  which  they  may  be  re- 
moved in  a  moment.  They  are  not  domiciled  here.  Atkin^ 
son  V.  Leonard  {AH)  was  thought  a  hard  case  even  between 
subjects  of  his  Majesty ;  and  it  is  distinctly  stated,  that  Lord 
Nortiington  thought,  this  process  ought  not  to  be  granted 
between  foreigners.  In  what  way  is  this  security  to  be  framed  ? 
It  must  be  very  special ;  for  your  Lordship  cannot  avoid  at- 
tending to  the  circumstance,  that  the  Defendant  may  be  or- 
dered out  of  the  kingdom  at  a  moment's  notice.  How  can  he 
expect  to  get  security;  his  situation  not  depending  on  him- 
self? Consider  also  the  circumstances  of  this  loan.  It  was 
repeatedly  refused :  but  the  Defendant  at  length  yielded  to 
the  intreaties  of  the  Plaintiff's  father.  He  demanded  no  se^ 
curity,  until  he  was  setting  out  upon  the  expedition  to  Quibe- 
ton;  when  he  required  an  acknowledgment;  suggesting  as  the 
reason  the  reproaches  of  his  son.  The  engagement  was  to 
pay  the  money  within  five  years  from  the  date,  or  sooner,  if 
in  his  power;  and  the  creditor  said,  in  order  that  his  son 
might  not  distress  the  Defendant,  he  had  by  his  will  consti- 
tuted the  debt  ♦  a  perpetual  annuity ;  in  consequence  of  which 
by  the  laws  of  France  the  capital  is  payable  only  at  the  option 
of  the  debtor.  As  to  the  difference  stated  upon  the  terms  of 
the  will,  we  have  got  the  certificate  of  French  lawyers  upon 
the  effect  of  that  clause.  Consider  also  the  conduct  of  the 
Plidntiff.  The  Defendant  agreed,  that  after  his  death  his 
property  in  the  paper  should  belong  to  the  Plaintiff;  and 
actually  delivered  to  him  the  deed  of  assignment;  which  "was 
kept  by  the  Plaintiff,  and  not  returned  until  the  moment  of 
the  arrest^  The  Plaintiff  in  January  last  knew  the  Defen- 
dant's purpose  of  going  to  establish  a  colony.    Even  upon 

the 
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the  afBdavitd  in  support  of  the  writ  it  has  improvidendy  ii 
Considering  this  as  a  legal  demand,  it  is  impossible,  that  the 
writ  can  issue ;  and  the  proposition,  that  it  can  be  granted, 
when  the  debt  is  not  payable,  is  monstrous.  The  object  of 
the  Defendant  in  quitting  the  country  is  not  to  evade  the 
payment,  which  is  the  foundation  of  the  writ,  but  merely  to 
obtain  those  fimds,  which  may  enable  him  in  future  to  pay  it. 
What  is  the  equity  of  the  Plaintiff,  deserting  his  legal  remedy? 
It  is  of  great  importance  to  the  emigrants,  that  this  paper 
shall  be  well  carried  on«  The  testator  feeling  the  consequence, 
that  the  Defendant  should  remain  editor,  forces  this  money 
upon  him.  Both  look  to  France,  as  the  place,  where  the 
money  was  to  be  repaid;  which  is  evident  from  the  danse  in 
the  will  converting  the  debt  into  a  perpetual  annuity,  and  the 
other  circumstances;  and  the  Defendant  communicated  his 
intention  of  quitting  the  country  and  his  object  in  so  doing 
to  the  Plaintiff  last  January.  As  to  the  circumstances  this 
case  does  not  differ  from  TaUeyrand  v.  Boulanger  (4S) ;  in 
which  case  the  contract  being  upon  the  laws  of  France,  which 
4id  not  warrant  the  proceeding,  your  Lordship  stopped  it. 
Suppose  the  testator  was  alive,  and  had  commenced  an  action, 
an  injtmction  must  have  been  granted. 


[  •SST] 


Mr.  Grant,    Mr.  Johnson,    and  Mr.  Waiben,    for    the 
Plaintiff. 
The  doubt  suggested,  whether  this  Court  ought  to  interfiire 
between  such  persons,  will  apply  equally  to  any  jurisdiction  in 
any  of  the  courts  of  justice  upon  civil  suits  between  such 
persons.     This  is  not,  as  in  TaUeyrand  v.  Bomlanger,  a  debt 
contracted  in  France.    The  transaction  took  place  in  this 
country.     It  is  singular,  if  they  looked  to  France  as  the  par- 
ticular place  for  repayment,  that  the  Defendant  having  twice 
had  an  opportunity  of  expressing  it  ^  has  not  referred  to  that 
particular  place.    The  object  was,  not  the  property  of  the 
paper,  which  was  of  little  value,  but  to  secure  a  valuable  em- 
ployment,  viz.  2001.  per  annum ;  which  the  Defenduit  got  by 
the  editorship.     To  lay  a  foundation  for  this  writ  it  is  not 
necessary  to  state  in  the  affidavit,  that  the  Defendant  leaves 
the  country  in  order  to  evade  payment-of  the  debt :  it  is  suf- 
ficient 
(48)  Ante,  Vol.  Ill,  447. 
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ficieni  to  state,  that  he  intends  to  leave  the  country,  and 
that  the  consequence  will  be,  that  the  debt  wiU  be  lost. 

It  is  said,  there  is  no  remedy  in  this  Court;  but  the  exe« 
leutor  ought  to  sue*  The  executor  could  maintain  no  suit  at 
law :  first,  because  the  Defendant  De  Calonne  is  co-executor ; 
and.  may  prove  the  will ;  though  he  has  not  yet :  secondly, 
because  there  is  no  legal  instrument,  .which  can  be  produced 
at  law.  It  is  said  to  be  a  sufficient  answer  to  this  appUcatipn, 
that  the  Defendant  is  willing  to  give  all,  that  in  equity  ought 
to  be  required,  viz.  a  legal  instrument ;  but  there  is  nothing 
in  this  case  at  present  but  a  loan  of  money.  A  c(mdition  is 
implied,  that  the  instrument  is  a  valid  instrument ;  upon  which 
the  creditor  can  proceed,  when  it  becomes  due.  There  is  nq 
such  instruments  As  to  the  capacity  of  the  Plaintiff,  as  being 
4Nilya  legatee!  a  creditor  cannot  sue  in  his  own  name  (49): 
but  a  specific  legatee  of  a  debt  may  come  here  for  the  purpose 
of  having  his  legacy  secured,  and  may  sue  both  the  executor 
and  the  debtor.  In  a  late  case  at  the  Rolls  a  specific  legatee 
of  a  note  filed  a  bill  against  the  debtor  in  the  note  and  the 
executor :  and  it  was  ordered  to  be  pud  into  Court,  and  se* 
cured.  There  is  no  allegation  in  this  case,  that  the  money  i$ 
wanted  to  pay  debts ;  and  therefore  there  is  the  less  reason 
that  the  suit  should  be  brought  by  the  executor  himself. 
.  The  construction  attempted  to  be  put  upon  the  will  is  com^ 
pletely  founded  in  mbtake;  which  will  appear,  if  the  whok 
clause  is  attended  to.  If  it  stood  merely  upon  the  intcoducf 
tory  words,  the  expression  is  applicable  to  the  dividends  upon 
the  public  funds,  and  may  be  applicable  to  an  annuity.  But 
the  following  words  put  it  put  of  doubt.  )f  the  purpose  was 
to  create  an  annuity,  the  interest  of  the  money  was  not  a  fair 
payment  with  reference  to  such  a  capitaL  All,  that  was  meant, 
therefore  was,  that  the  Defendant  should  pay  the  interest, 
until  he  should  be  able  tp  pay  *  the  principal.  That  is  ac- 
cording to  the  oflScial  translation  of  the  probate;  to  which 
only  the  Court  can  attend^  It  is  ^lear,  the  testi^to^r  d|d  no( 
mean  to  release  or  relinquish  the  debt.  The  Defendant  is  not 
ready  to  fulfil  the  will,  even  according  to  his  own  construction, 
by  securing  the  interest.  By  leaving  the  country  he  is  about 
to  extinguish  every  chance  of  payment.    He  exercises  an  elec* 

tion. 
(4D)  Utlerson  v.  Mair,  tnte,  Vol.  II,  {15,  sod  the  nots,  9^. 
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tloii.  He  lias  an  mnuity  of  SOO/.  as  editor  of  this  paper ;  and 
he  has  objects  of  such  importance  in  this  new  adrenture,  that 
he  thinks  it  for  his  benefit  to  give  up  that  advantageous  si- 
tuation. Is  it  too  much  to  expect,  that  out  of  these  resources 
he  should  make  some  sort  of  provision  for  this  creditor?  He 
contends  that  the  Phdntiff,  because  his  father  was  willing  to 
take  payment  at  a  future  time,  shall  not  sue  now ;  though  this 
is  the  only  time  at  which  he  can  sue.  To  satisfy  an  existing 
demand  the  debtor  offers  a  piece  of  paper;  which  can  have 
no  effect  until  long  afler  his  departure.  Your  Lordship  must 
either  refuse  this  application  upon  the  ground,  that  the  Plain- 
tiff has  a  present  legal  demand,  or  hold,  that  he  has  a  present 
equitable  demand.  As  to  the  objection  from  ^the  character 
of  the  Defendant  as  a  foreigner,  where  a  Defendant,  a  fo- 
reigner, has  given  bail,  and  is  sent  out  of  the  «kingdom,^the 
bail  are  always  relieved  by  order  of  the  Court.  Your  Lord« 
ship  has  the  same  power. 

Attorney  General,  in  Reply. 

As  to  the  consequence  of  the  Defendant's  departure  from 
this  country,  your  Lordship  will  not  act  upon  the  suggestion 
of  what  is  possible  in  fact,  though  morally  speaking,  highly 
improbable,  when  that  suggestion  contradicts  the  whole  tenor 
of  the  Defendant's  conduct.  No  man  ever  gave  a  more  ho- 
nourable account ;  and  his  statement  of  the  original  transac- 
tion is  confirmed  by  the  production  of  the  cancelled  note^ 
and  by  the  evidence  of  the  other  executor ;  who  certainly  if 
not  adverse  to  the  Plaintiff.  There  is  no  doubt  ^theiefoRf 
that  note  was  taken  by  testator,  and  contained  the  terms  of 
the  contract. 

No  authorities  have  been  produced  of  granting  this  writ 
as  between  foreigners  residing  in  this  country  for  a  temporary 
purpose;  and  Jjord Northington's  opinion  was  against  sudi 
an  extension  of  it.  As  to  the  case  of  bail,  where  there  is  a 
contract,  of  which  the  Plaintiff  finding  himself  in  this  country 
may  avail  himself,  the  law  must  act  upon  that :  but  is  it  so 
with  regard  to  this  *  writ ;  originally  a  high  State  prerogative 
writ,  to  prevent  his  Majesty's  own  subjects  from  going  into 
foreign  countries  to  the  detriment  of  the  state,  founded  on  hfa 
Majesty's  right  to  hold  any  man  in  the  country^  whose  pre- 
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aenoe  in  tbe  country  was  necessary  for  state  purposes?  The 
writ  is  sometimes  applied  to  civil  rights :  but  is  your  Lordship 
to  apply  it  imder  these  circumstances  to  persons^  who  could 
have  no  consideration  of  this  remedy?    All  these  gentlemen 
are  involved  in  the  consequences  of  the  severest  calamity,  that 
ever  the  providence  of  God  inflicted  upon  mankind.     Under 
no  other  circumstances  could  this  prerogative  writ  be  applied 
with  more  injustice  to  the  case  of  foreigners  suing  each  other  $ 
the  Defendant  without  means  of  subsistence,  except,  as  he 
states,  what  he  derives  from  the  generosity  of  this  country, 
warding  off  a  demand,  which  ought  not  to  be  yet  enforced  i 
the  debt  contracted  upon  the  pressing  request  of  the  crsditor, 
upon  the  most  honorable  sensations;  the  offer  refused  to  the 
utmost,  and  accepted  originally  upon  terms  muoh  more  bene* 
ficial  to  the  debtor  than  those  expressed  in  the  note;  the  time 
being  indefinite  upon  the  first  contract ;  and  the  definite  pe* 
nod  in  the  second,  attending  to  the  hopes  and  expectations  of 
the  parties,  proves,  it  had  a  reference  to  France.    Your  Lord- 
ship is  required  for  the  first  time  to  extend  this  prerogative 
writ  to  disable  this  Defendant  from  ever  obtaining  the  means 
of  discharging  this  debt,  and  to  contitiue  him  in  the  distress, 
in  which  he  is  involved,  because  the  Plaintiff  speculates,  that, 
if  he  is  permitted  to  go  and  acquire  the  means  of  paying  it, 
he  will  depart  from  the  honorable  conduct  he  has  hitherto 
preserved.    The  circumstance  of  arresting  the  Defendant  was 
harsh ;  the  Plaintiff  having  the  assignment  in  his  possession 
ever  since  January y  and  not  returning  it  until  the  monient  of 
the  arrest.    Upon  the  acceptance  of  that  assignment  I  ani 
entitled  to  say,  the  Defendant's  account  of  the  original  tran^ 
saction  js  perfectly  accurate.     Look  to  the  will  of  the  testator. 
The  Defendant  has  a  right  to  all  the  terms  imposed  by  the 
will  with  regard  to  this  sum  of  500/.     The  writ  unquestion^^t 
ably,  if  it  ought  to  issue,  could  be  marked  with  nothing  but 
the  interest  due. 
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Lord  Chancellor. 

Suppose,  the  time  of  payment  was  past,  and  the  executor 

upon  the  mutuaius  had  got  a  judgment  for  5001. ;  and  a  bill 

was  filed,  in  this  Court  setting  forth  the  will,  even  with  the 

translation  in  the  probate :  should  I  not  grant  an  injunction  ? 

Does 
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1799.  Does  not  the  Defendant  claim  under  the  will  as  well  aa  iha 

^^^^^  flon.    The  son  mu^t  take  the  benefit,  as  it  is  given*    The 

RiERB  *  direction  of  the  will  according  to  the  translation  of  the  pro- 

V.  bate  is  to  pay  the  interest,  until  he  is  able  to  pay  the  prin- 

Db  Ca-  cipal.    A  specific  legacy  is  given  to  the  son  with  an  expresa 

LONNB.  ru     ^. 

qualification. 

The  application  for  the  jrrit  of  Ne  exeat  regno  stands  upon 

a  ground  perfectly  difierent  from  an  affidavit  in  a  Court  of 

Plaintiff  at       l&w  to  hold  to  bail  ( 50 ).    That  is  %  process  the  party  has  a 

law  has  a  right  right  to  take  upon  his  own  affidavit  without  any  application  to 

to  hold  the     the  Court.    Where  it  is  a  question,  as  it  often  has  been  a 

Pefendant  to   question,  how  far  the  affidavit  could  be  examined  by  the  Court, 

*     ^£?i°  .  ^'  if  it  is  simply  an  affidavit  to  the  debt,  and  there  are  no  circum* 
own  affidavit  i 
h  tih       hav    ^^^^^^^9  ^^^ Court  is  under  great  difficulty,  and  would  create 

been  cases   iu  8T^^^  embarrassment,  if  they  were  to  hear  circumstances  to 

which  the        discharge  the  bail ;  though  unquestionably  there  have  beeq 

Court  of  law   cases,  where  upon  the  explanation  of  the  circumstances  by 

has  piirmitted  an  affidavit  by  the  Defendant  the  Court  has  so  acted,  and 

an  expiuiation  upon  the  circumstances  has  discharged  the  bail;  that  19,  has 

c  rcum-  ^ijf^Qted  common  bail  to  be  filed.     I  know,  this  has  been  done 
stances  by  the  ^ 

affidavit  of  the  ^  P>^>^tice ;  particularly  between  foreigners  and  upon  foreign 

Defendant  transactions;  because  the  facility  of  arresting  in  England  holds 

particularly  PUt  the  opportunity  of  an  abuse  of  the  process  of  the  Court, 

between  fo-  liable  in  itself  to  abuse.    There  have  been  more  cases  than 

reigners  and  one  of  this  nature :  but  one  particularly  I  rememb?tr  between 

upon  foreign  Frenchmen,  both  parties  resident  generally  at  jpankiri,  but 

ansae  ons ;     jn^yjug  ^^y^  ^f  them  many  transactions  in  England.    One  of 
and   where  an  ^  ^^  «^ 

abnse     f  th      ^*™  coming  over  to  this  country,  the  pther  stepped  over, 

process  ap-  made  an  affidavit  of  debt,  and  then  went  back  to  ZhmUri^ 
peared,  has  di-  Upon  an  appUcation  to  the  Court  the  circumstance;^  of  the 
reeted  com-  case  turned  out  to  be  these:  There  had  been  between  the 
mon  bail  to  be  Plaintiff  and  Defendant  a  suit  at  Dunkirk.  In  the  course  of 
"'^*  that  suit  the  Plaintiff  in  this  kingdom  had  received  judgment 

against  him.  From  that  judgment  he  appealed  to  the  supe- 
rior tribunal ;  and  pending  that  appeal  instituted  by  himself 
against  the  judgment  of  the  Court,  which  determined,  that 
there  was  no  debt  due  to  him,  he  thought  proper  to  avail 
himself  of  the  process  of  this  country  to  arrest  the  otber 
party.  It  may  be  easily  supposed,  tlie  Defendant  was 
charged  upon  common  bail. 

(50)  See  Russell  v.  Aiby,  post,  Vol.  V,  96. 
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But,  whatever  is  the  case  of  proceddings  at  law,  an  appli*         VKO. 
cation  for  the  writ  of  Ne  exeai  regno  is  to  the  discretionlury      D^'^civ^ 
power  of  this  Court,  acting  beyond  the  limits  of  the  common         hibbr 
law,  and  applying  a  remedy  certainly  in  its  orjgin  not  distinctly  v* 

applicable  to  private  transactions  between  subject  and  subject. 
It  is  very  delicate  to  interfere  as  against  foreigners,  whose 
occasions  or  misfortunes  have  brought  them  here,  by  an  ap- 
plication of  this  writ  to  them.  It  would  be  a  necessary  term, 
that  it  shall  be  simply  a  case  of  equity,  affording  no  ground 
to  sue  at  law.  If  it  is  a  simple  and  clear,  definite,  demand  in 
equity,  there  is  seldom  much  opportunity  given  for  explanation 
of  the  case  upon  the  part  of  the  Defendant:  but  if  it  .is  com- 
plicated, if  from  the  statement  of  circumstances  the  general 
result  i^  that  an  equity  arises,  the  obvious  justice  is,  that 
the  other  party  should  have  an  opportunity  of  stating  the  cir- 
cumstances, that  may  be  so  combined  as  to  produce  an  equity; 
though  it  does  not  obviously  arise. 

Upon  this  application,  first,  the  Plaintiff  comes  here  under 
the  most  unfavourable  circumstances,  that  it  is  almost  possible 
tar  a  party  to  bring  forward  in  a  court  of  justice.  It  is  dear 
in  Uie  proceedings,  he  is  creditor  by  founding  himself  upon  the 
wilL  He  is  acting  in  direct  contradiction  to  the  whole  tenor 
and  purport  of  the  wiU,  m  which  there  is  any  mention  of  the 
Defendant,  or  any  reference  to  the  transaction  with  him.  The 
representation  of  his  case  covers  the  circumstances  by  the 
manner,  in  which  it  is  stated  upon  his  affidavit.  If  it  stood 
upoii  the  original  engagement,  of  which  there  b  the  fullest 
evidence,  the  recital  of  that  engagement  in  the  note  last  taken, 
upon  the  15th  otJuly,  1798,  it  is  perfectly  dear,  the  loan  was 
A  loan,  that  was  not  to  be  repud  before  the .  next  year.  I 
conceive,  it  is  very  clear,  the  Court  will  not  interfere  to  grant 
the  writ  of  Ne  exeai  regno,  where  there  is  no  debt  demand- 
able  from  the  party.  The  original  terms  of  the  loan  are 
further  established  by  the  reference  to  it  in  the  will. 

Then  if  it  stands  upon  this  second  agreement,  the  applica* 
tion  to  the  Defendant  was  made  by  the  co-executor,  standing 
in  the  same  degree  of  relation  to  the  parties  that  he  did.  The 
purport  is  a  renewal  of  the  former  note*  It  recites  the  k>an 
made  (at  the  purpose  of  the  acquisition  of  the  share  in  Le 
'Courier  de  r Europe ;  adding  tfaas  to  it,  a  species  of  engage- 
ment 
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ment  to  assign  the-  share  of  that  property  as  a  security  in 
case  of  the  death  of  the  Defendant  before  the  period^  at 
which  the  note  might  becoifae  payable.  The  PlaintifF  says, 
it  was  done  without  his  direction ;  that  he  was  absent  at  the 
time.  When  the  other  affidavit  is  compared  with  his,  it  ap- 
pears to  have  been  done  as  a  family  transaction.  The  note  was 
given  in  the  presence  of  the  Plaintiff's  wife.  The  stamp  was 
produced  by  the  wife.  The  note  was  taken  by  the  other  exe- 
cutor. The  Pl^tiff  arrived  in  this  country  again  in  Decern^ 
ber.  In  Jcmuary  he  took  the  assignment  of  the  share  in 
he  Courier  de  V Europe;  and  he  kept  it,  until  he  thought  fit  to 
proceed  in  this  business.  The  object  of  giving  this  note  was 
to  give  hold  over  this  projperty ;  which  the  Defendant  swears 
is  all  the  property  he  is  possessed  of,  being  for  his  subsistence 
indebted  to  the  charity  of  this  government.  It  was  not  a  se- 
eurity  put  into  his  hands  by  the  other  party,  but,  which  his 
uncle,  the  other  executor,  took ;  and  he  confirmed  it  by  the 
fact  of  his  taking  possession  of  that  assignment. 

I  could  not  possibly,  if  I  was  to  act  at  all,  permit  the  writ 
to  be  indorsed  for  the  sum  of  500/.  The  engagement,  under 
which  the  Defendant  is  come,  and  the  title  of  the  Plaintiff 
under  the  will,  plainly  shew,  a  delay  of  payment  was  to  be 
given  to  the  time  specified  in  the  note;  viz.  June  next  year. 
Suppose  this  agreement  to  be  the  subject  of  a  suit  at  law:  the 
debt  is  not  the  demand.  The  interest  in  arrear  would  be  the 
only  demand  at  this  time  in  any  Court.  But  under  the  cir- 
cumstances I  think,  it  would  be  a  misappUcation  of  the  writ 
of  Ne  execd  regno  to  grant  it  to  this  Plaintiff  against  the 
Defendant. 

It  is  not  an  inconsiderable  ingredient  in  the  case,  that  either 
of  these  parties  may  be  immediately  removed  from  this  country 
by  the  order  of  government ;  and  I  am  not  quite  sure,  that 
upon  the  transaction,  and  the  proceeding  this  Plaintiff  has 
thought  proper  to  take,  it  would  be  quite  improper  to  con- 
sider, whether  that  gentleman  should  remain  in  this  country. 

Discharge  the  order  (51). 


•  (51)  Coglar  v.  Coplar,  ante, 
Vol.  I,  94,  and  the  note,  96. 
Post,  Rcddam  v.  Hetheringtimf 


Rusull  V.  Ashy^^Gardimer  v.  £li> 
trarcb,Voi.V,  91,96, 691.  Coek 
V.  i?avte,  VI,  383.   TamUmsmf. 

Harrison, 
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,J3drrimmi  Jpneg  f.  Saufprnm^  Am- 
Hnck  V.  Barkiaif, y  III,  32, 593, 4. 
Jaek$oH  V.  Peirie,  X,  164.  Ber- 
nal  v.  The  Mariqfuh  pfVoumshire, 
XI,  43.  Jane$  v.  Akphsin,  XVI, 

470.    ColliMtonv. ,  XVIII, 

353,  and  the  Dote.  Stewart  v. 
Graham,  Hyde  v.  Whitjield, 
XIX,  313,  342.   King  V.Smith, 

1  Dick.  82.      Baker    y.   Baity, 

2  Dick.  632.  Flack  y.  Holm, 
Leake  v.  Leake,  Graves  v.  Grif- 
fith,  1  Jac.  ^Walk.  405,  605, 


.640.  Bayneir.Wyse,^Mer.41% 
Goafhmm  ▼.  ,Sayers,  5  MadtL 
471.  Whitehaute  ▼•  Partridge, 
3  Swanti.  365,  and.  the  notes* 
Pannell  v.  Toy/er,  1  rirni.  96 ; 
and  Mr.  Beames's  Brief  Vteio  qf 
the  Writ  of  Ne  exeat  Regno. 
For  the  application  of  an  order 
of  the  Court  of  Excheqaer,  in 
nature  of  this  writ,  against  ah 
accountant  to  the  Crown  se6 
Attorney  General  r.  Mucklawp 
1  Pri.  286. 
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LAKE  V.  DE  LAMBERT. 

nY  a  settlement,  dated  the  18th  and  19th  of  A/ay »  179^, 
previous  to  the  marriage  of  WiUoughby  Thomas  Lake 
and  Charlotte  Ann  Macbride,  a  moiety  of  certain  real  estates, 
of  which  Miss  *Mae6ric{^  was  seised  in  fee,  subject  to  the 
life  estate  of  her  father  Admiral  Macbride,  was  conveyed  to 
Prestwood^Harrison^  the  aunt  of  Miss  Macbride,  and  William 
Ely  Cook,  and  their  heirs,  to  the  use^  after  the  marriage  and 
subject  to  the  said  estate  for  lifci  of  Mr.  Lake,  for  life,  with- 
.out  impeachment  of  waste ;  remainder  to  ^Mrs.  Lake  for  life^ 
without  impeachment  of  waste ;  remainder  to  the  use  of  the 
children  of  the  marriage,  as  tenants  in  common,  with  cross 
remainders ;  with  reversion  to  the  right  heirs  of  Mrs.  Lake. 

By  the  same  settlement  certain  stock  and  bonds,  to  which, 
it  was  recited,  that  Miss  Macbride  was  entitled,  to  the  amount 
of  13,000/.,  were  agreed  to  be  transferred  to  the  same  trustees, 
in  trust  after  the  marriage  to  permit  Mr.  Lake  to  receive  the 
interest" and  dividends  for  his  life;  and  after  his  decease,  to 
permit  Mrs.  Lake  to  receive  the  interest  and  dividends  for  her 
life  ;  and  after  the  decease  of  the  survivor  in  trust  for  the  chil- 
dren of  the  marriage  equally,  and  their  children,  if  any  should 
be  then  dead  [leaving  issue,  were  to  take  their  parents'  share 
equally  ;  and  if  there  should  be  but  one  child,  in  trust  for  that 

one; 
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April  30th. 

Decree  dis- 
charging from 
a  trust  a  wo* 

[  .598  ]  °^- 

had  married  a 
foreigner ; 
though  the  an- 
swer denied  an 
intention  of 
quitting  the 
kingdom,  and 
stated  her  de- 
sire of  con- 
tinuing in  the 
trust. 
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he  was  obliged  to  fly;  and  that  he  is  married  arid  permanently 
settled  in  this  country.  He  denied  that  he  kit^nds  to  tetum 
to  France f  or  to  go  to  any  other  place  out  of  England^  as  soon 
as  he  can  with  safety  and  convenience,  and  to  take  his  wife 
with  him :  on  the  contrary  he  intends  to  remain  in  England; 
and  has  lately  taken  a  house  at  Carmarthen  upon  a  lease  for 
ninety-mne  years;  and  has  laid  out  a  considerable  sum  of 
money  to  render  it  convenient  for  his  residence. 

The  Defendant  Presiwood  De  Lambert  by  her  answer 
stated,  that  she  consented  at  the  express  desire  of  Mrs.  Lake 
to  be  a  trustee,  and  through  regard  and  affection  for  her 
niece.  She  confirmed  the  answer  of  her  husband  as  to  their 
intention  of  remaining  in  this  country ;  and  stated,  that  she 
is  desirous  of  continuing  in  the  trust 

The  cause  came  on  upon  bill  and  answer. 


Mr.  Mansfield  and  Mr.  Hareey^  for  the  Plaintiffs,  said,  ibe 
decree  was  of  course  according  to  the  prayer  of  the  bilL 

Mr.  JtondUy^  for  the  Defendant  De  Lambert  and  hb  Wife, 
observed,  that  she  was  willing  to  continue  a  trustee ;  but  sub- 
mitted to  what  the  Court  should  direct. 


The  Lard  Chancellor  remarked,  that  it  was  very  inc6n- 
venient  for  a  married  woman  to  be  a  trustee ;  and  made  the 
decree  according  to  the  prayer  of  the  bill. 


ttOVEY  V.  BLAKEMAN* 


[596] 

Rolls. 

1709. 

Apnl  20th. 

One  executor  J^^^  BLAKEMAN,  of  Bombay  in  the  East  Indies,  by 

in  trust  is  not        his  will,  dated  the  1st  of  July,  1787,  after  giving  14,000 

answerable  for  rupees  to  his  executors,  upon  trust  to  invest  the  same  in  India, 
the  receipts  of  ^^ 

the  other 

merely  by  taking  probate,  permitting  the  other  to  possess  the  assets,  and 
joining  in  acts  necessary  to  enable  him  to  administer :  otherwbe,  if  he 
goes  farther,   and  concurs  in  the  application. 

Agents,  being  also  appointed  execators  of  the  principal,  are  flot  en- 
titled to  commission  upon  remittances  from  India  by  the  testator,  not 
received  until  after  his  death. 
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JOdd  to  apply  the  interest  and  produce  for  the  benefit  of  hU  1700. 
houae-keeper  Bibee  Jaun  during  her  life^  and  after  her  death  to 
Mnk  into  the  residue  of  his  estate,  and  after  giving  to  her  his 
weuing-apparel  and  other  effects,  gave  all  the  rest,  residue^  BfiAi^EMjMi 
and  remainder,  of  his  monies,  debts,  effectSj  and  securities  for 
money,  and  all  other  estate  and  effects  both  real  and  personali 
or  of  what  nature  or  kind  soeveri  both  in  the  Ettst  Indies 
and  in  Greai  Britain,  and  wheresoever  else  may  be  situated^ 
unto  Daniel  Crokatt  and  John  Forbes  of  Bombay ,  and  to  hi» 
brother  Jeremiah  Blakeman  and  Richard  Smith  of  London, 
their  executors,  administrators,  and  assigns,  upon  the  trusts 
following:  that  is  to  say;  that  they,  his  said  executors,  an4 
the  survivors  and  survivor  of  them,  should  lay  out  and  invest 
all^his  personal  estate  at  interest  upon  real  or  govenuQent 
securities  in  their  own  names,  or  the  name  of  such  of  them 
as  should  from  time  to  time  live  and  reside  in  Great  Britain  f 
whither  it  was  his  desire  all  his  property  remaining  in  the 
East  Indies,  after  providing  for  the  before-mentioned  bequests, 
might  be  remitted  as  soon  as  might  be  after  his  decease  |  and 
should  pay  and  apply  the  whole  yearly  rents  and  profits,  inter 
rest  and  dividends,  of  all  the  said  residue  of  his  estate  yearly 
and  every  year,  or  oftiener,  as  might  be,  to  the  use  pf  hia 
mother  Eleanor  Blakeman  for  life ;  and  aft«r  her  decease  he 
gave  the  said  residue,  and  all  securities  for  the  same,  one<p 
fourth  to  his  brother  Jeremiah  Blakeman,  his  executors,  ad^* 
ministrators  and  assigns;  one-foiurth  to  his  younger  brother 
James  Blakeman,  his  executors,  administrators  and  assigns  $ 
and  the  other  two-fourths  he  gave  to  Jeremiah  Blakeman  and 
Richard  Smith,  their  executors,  administrators  and  assigns, 
upon  the  trusts  following:  that  is  to  say;  that  they  and  the 
flnurvivor,  and  the  executors  or  administrators  of  such  survivor,, 
should  firom  time  to  time  pay  the  yearly  or  other  rents,  profits, 
interest,  or  dividends,  in  equal  division,  share  and  share  alike, 
jto  his  (the  testator*s)  sisters  Hannah  Hovey  and  Eleanor 
Butcher,  so  long  as  they  should  respectively  Uve,  for  their 
sole  and  separate  use ;  and  aft;er  the  decease  of  each  of  his 
said. sisters  to  pay  one  moiety  of  the  said  two-fourth  parts  of 
the  residue  of  his  estate  unto  and  among  all  and  every  the 
child  or  children  of  such  of  his  said  sisters  so  dying,  which 
«houId  be  living  at  the  time  of  her  decease,  or  the  issue  of 
Vol.  IV.  S  S  such 
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1709.         iuch  as  should  be  then  dead,  share  and  share  alike;  sock 
issue  to  take  only  the  share  of  the  parent ;  and  if  there  should 
be  but  one  child j  or  the  issue  of  one,  then  liraig,  tihe  whola  to 
Bl%kbm i^N.    such  child  or  issue;  and  he  appointed  Daniel  CroimH,  J^tm 

Forbes^  Jeremiah  Blakeman^  and  Richard  Smithy  woA,  the  sinr* 
viVors  or  survivor  of  them,  joint-executors  of  his  will:  his 
intmition  nevertheless  being,  that  such  of  his  said  executoia 
as  should  from  time  to  time  be  in  Great  Britam^  and  the 
survivor  of  tliem,  his  executors  or  administrators^  should  be 
the  acting  trustees  and  executors  or  trustee  and  executor,  or 
have  a  right  so  to  act  in  regard  to  his  estate  and  propertj 
in  Greai  Britain. 

The  testator  died  in  die  same  year,  soon  after  the  exeeutiott 
of  his  will.  His  mother  ^ed  in  May  1767.  The  will  was 
proved  in  India  by  CrokaH  and  Forbes^  and  in  Engkmd  by 
Jeremiah  Blakeman  and  Smith, 

James  Blakeman  died  in  179S.  Jerennah  Blaiemam  was 
one  of  his  executors. 

The  bill  was  filed  in  1795  by  Hovey  and  his  wife  against 
Jeremiah  Blakeman  and  Richard  Smith,  Mr.  and  Mrs.  Butcher 
and  their  children,  and  other  persons;  praying  an  account 
of  the  sums  remitted  to  the  Defendants  Blakeman  and  Smith 
by  the  testator,  or  since  his  death,  on  account  of  hia  estate; 
and  that  the  residue  may  be  ascertained,  with  the  consequent 
tial  directions. 

The  Defendants  Jeremiah  Blakeman  and  Richard  Smiih  bj 
their  joint  answer  admitted,  that  the  testator  did  in  or  about 
the  month  of  October  1786  remit  to  these  Defendants  a  Cantm 
bill,  value  21761.  I6s.  8d.  and  did  afterwards  in  or  about  the 
month  of  December  1786  by  Bengal  bills  upon  the  EaH  India 
Company  remit  to  them  divers  large  sums  of  money,  amoont- 
ing  in  the  whole  to  the  sum  of  19,0121.  14«.  Scf. ;  making 
together  the  sum  of  14,189/.  He.  4^.;  with  directions  to  diese 
Defendants  to  invest  the  same  in  government  or  other  good 
security.  They  stated,  that  the  testator  remitted  such  sums 
to  them  in  consequence  of  their  having  consented  upon  hii 
request  to  act  as  his  agents  ii|  England  under  a  power  of 
attorney ;  and,  the  said  sums  having  been  remitted  to  disse 
Defendants  as  agents  for  the  said  John  Blakemam,  these 
Defendants  do  claim,  and  submit  to  the  judgment  of  the  Court 
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tliat  Aey  aie  enfitled  to  charge  as  coRimission  upon  the  sud       .  17nl> 
namsHi  per  cent.,  being  the  commission  usuaBy  chargejl  upon        ^^ 
monies  remitted  from  Ittdia.  o. 

The  Defendants  fiirther  admitted,  that  Crokait  and  Forbes   BLAKsaCAVr 
did  in  or  about  the  year  1789  and   1790  remit  part  of  the 
ftflfects  of  the  testator  to  Jeremiah  Blakeman ;  and  that  the 
same  did  amount  to  the  sunf  of  4349/.  18«.  4«f.  in  Inlls  from 
India  at  different  dates  and  times  of  payment.    They  stated, 
dutty  John  Blakeman  having  remitted  to  these  Defendants  the 
said  Canion  bill  upon  the  Eeut  India  Company  for  S176/. 
16f.  Sd^y  which  sum  was  part  of  the  aforesaid  sum  of  14,]89/* 
Ws.Ad.y  and  these  Defendants  having  received  the  amount  of 
such  bill  in  or  about  the  month  oi  May  1788,  they  thereout 
paid  to  James  Blakeman  9ASI.  I69.  Scf.  which  appeared  due 
to  him  from  the  testator;  and  they  invested  the  sum  of  \92SU. 
I«.  Sd.  in  the  purchase  of  25501.  8  per  cent.  Consolidated 
Bank  Annuities ;  whereby  the  balance  remaining  in  thrir  hands 
in  respect  of  such  sum  of  2176/.  Ifo.  8d.  was  11/.  18s.  9d. 
They  Say,«the  testator  was  indebted  to  Jeremiah  Blakemcm  in 
747/1  Is.  3d.    The  Defendant  Smith  says,  that  he  believing 
the  demand  of  the  Defendant  Jeremiah  Blakeman  to  be  a  fair 
and  just  demand  did  consent  to  1050/.,  part  of  the  said  stock 
being  sold  for  the  payment  of  it  and  of  certain  charges,  which 
these  Defendants  had  incurred  as  esrecutors.    They  say,  that 
the  mother  of  the  testator  haidng  died,  these  Defendants  did 
divide  and  apply  the  remainder  of  the  said  25501.  Bank  An- 
nuities,  as  directed  by  the  will ;  and  placed  375/.  thereof  to 
the  account  of  the  Plaintiff,  and  375/.  to  the  account  of  Eleanor 
Butcher ;  and  for  this  Defendant  Jeremiah  Blakeman  did  sell 
out  the  like  sum  of  375/.  3  per  cents.    They  s^y,  the  sard  two 
several  sums  of  375/.  are  part  of  a  large  sum  standing  in  the 
j<^t  names  of  these  Defendants  in  trust  for  Hannah  Hotey 
and  Eleanor  Butcher.    They  admit,  that  they  received  on  ac- 
count of  the  interest  and  dividends  upon  the  25501.  Bank  An- 
miities  38/.  5s. ;  which  they  divided  into  four  parts;  and  have 
duly  paid  to  Hannah  Hovey^  James  Blakeman  and  Eleanor 
Butcher f  their  respective  shares  thereof.     The  testator  having 
about  December y  1786,  remitted  to  these  Defendants  certain 
Bengal  bills  for  divers  sums,  amounting  to  12fll2l.  I4fs.  8d., 
part  of  the  said  sum  of  14,189/.  1I«.  4e/.,  aild  the  Defendant 
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Jeremiah  Bldkeman  having  received  the  said  bill  in  or  about: 
July  1767y  this  Defendant  Jeremiah  BlakemoHf  saith,  and  this 
Defendant  Richard  Smith  believes  it  to  be  true,  that  Jeremiah 
Blakeman  did  about  the  S4th  of  November  1788  deliver  six 
of  the  said  bills,  amounting  to  SOOO^,  to  James  Blakemam, 
and  also  paid  him  3/.  Ss.  8d.,  being  one  fourth  of  IS^OlSt 
12s.  8d.;  and  the  Defendant  Jeremiah  Blakeman  did  appro- 
priate six  other  of  the  said  bills,  amounting  to  3000/.  to  his  own 
use ;  and  Jeremiah  Blakeman  did  receive  the  amount  of  the 
remaining  bills,  and  also  several  sums  of  money  remitted  by 
Crokatt  and  Forbes ^  and  invested  the  same,  as  set  forth  in 
the  schedule.  They  admit,  that  Crokatt  and  Forbes.dSA  remit 
to  these  Defendants  several  sums  of  money :  and  that  one 
moiety  or  half  part  thereof  belonged  to,  and  was  appropriated 
for,  Hannah  Hovey  and  Eleanor  Butcher.  They  say,  they 
have  regularly  pud  to  Hannah  Hovey  the  dividends  and  inte* 
rest  of  one  fourth  of  the  residue  so  laid  out  and  invested  in 
the  names  of  these  Defendants. 

The  Defendants  deny,  that  they,  or  either  of  them  to  die 
knowledge  or  belief  of  the  other,  have  employed  the  money 
for  their  own  benefit;  except,  as  Jeremiah  Blakeman  was  en- 
titled as  a  creditor  and  as  one  of  the  residuary  legatees :  on 
the  contrary  the  Defendants  say,  the  testator's  i)ersonal  estate 
has  been  regularly  divided,  and  the  shares  of  Hannah  Hovey 
and  of  Eleanor  Butcher  laid  out  in  3  per  cent*  ConsoUdated 
or  Reduced  Annuities,  shortly  after  the  same  came  to  the 
hands  of  these  Defendants  or  of  either  of  them :  save  and 
except  a  small  part  thereof  remaining  in  their  hands.  They 
say,  they  have  regularly  paid  to  Hannah  Hovey  her  share  of 
tiie  interest  of  the  residue,  so  by  these  Defendants  hud  oat* 
and  also  her  share  of  the  interest  of  all  other  sums  of  money 
received  by  these  Defendants  or  either  of  them  f  and  diey 
have  now  in  their  hands  the  sum  of  530/.  9^.,  or  thereabouts, 
belonging  to  the  Plaintiff  Hannah  Hovey  and  the  Defend- 
ant Eleanor  Butcher ^  besides  the  sum  of  IS/.  4«.  6d.,  being 
a  moiety  of  the  said  balance  of  24/.  8<.  10c/.,  making  together 
5S&L  I3«.  M. ;  out  of  which  they  claim  to  be  allowed  the 
fium  of  179/.  9«.  3c/.,  the  amount  of  commission  accruing  to 
them  at  the  rate  , of  2|  per  cent,  upon  the  sum  of  7094^ 
\5s.  8c/. J  being  the  moiety  or  half  of  the  i^aid  sum  of  14,189/. 
Ms.  M. 
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'  The  Defendants  submit/ whether  they  ought  not  to  be 
allowed  as  executors  of  the  testator  a  commission  at  the  rate 
of  5  per  cent,  upon  all  sums  of  money  received  by  them  as 
executors ;  being  advised,  that  such  commission  is  allowed  to 
executors  in  India  x  and  the  testator  having  died  in  India  \  and 
more  esipedally  as  this  Defendant  Richard  Smith  is  not  com- 
pensated  for  his  trouble  as  executor  by  the  will.  They  submit 
that  they  ought  not  to  be  required  to  invest  the  aforesaid 
balance  of  5201.  9s.  due  to  Hannah  Hovep  and  Eleanor  Butcher^ 
or  the  said  sums  of  112.  ISs.  9d.  and  12/.  10«.  Irf.,  m^ddng 
together  9il.  Ss.  lOd.,  being  the  general  balance  of  the  re- 
sidue, until  the  claim  insisted  upon  by  James  Btakeman  in  his 
life-time  to  the  sum  of  S72/.  3s.  9id.,  as  due  to  him  from  the 
testator,  is  determined.  They  say,  thei^  is  now  standuig  in 
the  joint  names  of  these  Defendants  the'  sinn  of  4750/.  in  the 
5  per  cent.  Consolidated  Annuities,  and  the  sum  of  ^6200/.  in 
the  3  per  ceni.  Reduced  Annuities,  in  trust  for  Hannah  Havey 
vadi  Eleanor  Butcher. 

By  the  decree,  made  on  the  18th  of  June,  1766,  it  was 
referred  to  the  Master  to  take  the  accounts;  and  an  inquiry 
wad  directed,  whether  any  thing  and  what  was  due  to  the 
Defendants  Jeremiah  Blakeman  and  Richard  Smith  for  com- 
mission upon  money  received  by  them  as  agents  for  the  tes- 
tator in  his  life;  at  what  times  the  monies  remitted  by  the 
testator  in  his  life  and  by  his  executors  in  India  since  his  death 
to  the  Defendants  JS/aJt^man  and  iSi9M//i  came  to  their  hands  i 
and  how  the  same  had  been  applied  and  disposed  of;  and  it 
was  ordered,  that  the  4750/.  3  peY"  ceni.  Consolidated  Bank 
Annuities,  and  the  5200/.  Reduced  Annuities,  admitted  by  the 
answer  to  be  standing  in  the  names  of  the  said  Defendants 
in-  trust  for  Hannah  Hotey  and  Eleanor  Butcl^er^  should  be 
trinsferred  to  the  Accountant-General;  and  by  consent  of  the 
said  Defendants  one  moiety  of  the  interest  and  dividends  was 
ordered  to  be  paid  to  Hannah  Hacey,  and  the  other  to 
Eleanor  Butcher,  for  their  separate  use.  The  costs  down 
to  the  hearing  were  given  out  of  the  testator's  estate. 

AUter  this  decree  the  Defendant  Jeremiah  Blakeman  became 
bankrupt;  upon  which  a  supplemental  bill  was  filed;  and 
under  that  a  decree  was  made  on  the  30th  of  February  1797. 
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17M.  The  Mmster's  Report  tteted,  tbat  the  leiMor  in  JamMry 

-^T^^  1785  executed  a  power  of  attorney  to  the  DeleiidaBts.Bfairani» 

^^  and  Smith  to  act  as  his  attomies  in  England ;  and  afterwards 

Blakbmaii.    remitted  ^to  (hem  a  Canim  bill  for  8176^  16s.  8d.,  payable 

[  ^601  ]      fo  them  or  order  at  365  days'  sight,  without  interest;  which 

came  to  their  hands  in  May  1787,  and  became  payaUe  about 
May  1788 ;  when  the  said  Defendants  received  the  money 
thereon ;  which  ¥ras  after  the  testator's  death :  his  deadi  h^ 
pening  m  the  East  Indies  in  1787.    The  said  Defendants  did 
either  as  attomies  or  executors  pay  out  of  that  money  to  JTama 
Blakenum  24/iL  I5s^  8d.  in  pursuance  of  the  directions  of  die 
testator;  and  invested  1922L  U*  Sd.,  other  part  therecvf,  in 
S550/.  Consolidated  Bank  Annuities  3  per  ceni. ;  by  whidi 
payments  there  is  a  balance  due  from  the  estate  of  the  De- 
fendant Blakeman  and  from  Smiih  of  lU  18s.  9d.     The  said 
Defendants  received  for  one  half  year's  dividends  of  the  said 
S550/.,  due  on  the  5th  of  July,  1788,  38i.  6#. ;  which  was 
divided  into  four  parts;  and  the  sum  of  92.  11«.  .&!•  a-piece 
was  paid  to  James  Blakeman^  EUxabeth  Butcher,  and  Hmmah 
Honey;  and  the  same  sum  was  retained  by  the  Defendant 
Blakenum.     Soon  afterwards   1500/.  part  of  the  said  HSBOL 
Bank  Annuities,   was  disposed  of,  viz.  S751.  transferred  to 
James  Blakeman,  and  the  same  to  the  Defendant  Jmnemiah 
Blakeman,    as  residuary  legatees;    and   750/*    reserved  ton 
Hannah  Hovey  and  Eleanor  Butcher   and  their   children. 
The  remaining  1050/.  Bank  Annuities  were  sold  by  the  ssid 
executors  for  776/.  16^.  9^ ;  of  which  764/.  6s.  Sif.  was  de- 
posed of,  viz.  747/.  1^.  9c/.  was  retained  by  the  Defendant 
Blakeman   Its   a   debt  due  to  him;  and  the  remainder  wss 
applied  for  the  probate  and  odier  expences.     The  bahnee 
due  from  the  estate  of  the  Defendant  Blakenum  and  £nm 
Smith  was   IS/.   10s.   Id.;    making  together  with   the  said 
11/.  18s.  9d.  the  sum  of  S4/.  Ss.  lOd. ;  the  balance  remainiog 
on  account  of  the  joint  receipt  of  the  said  Defendants  Jert- 
miah  Blakeman  and  Richard  Smith,  and  now  due  from  the 
said  Defendants  as  the  agents  or  attorneys  in  England  of 
the  testator. 

The  Report  &rther  stated,  that  various  other  remittaoces 
were  made  by  the  testator  to  tlie  Defendant  BkJcemsm  by  \Sk 
at  a  long  date  upon  the  Court  of  Directors  of  the  Eetst  India 
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Conkpaay  drawn  by  die  tesUttor  in  finror  •f  Umself  and  the 
DefiBndant  Blakenutnt  which  did  not  come  due  until  after  the 
death  of  the  testator,  amounting  together  to  12,012/.  14«.  8c4; 
and  which  bills  came  to  the  hands  of  the  Defendant  Blakeman ; 
and  the  value  thereof  was  receiyed  by  hiv,  as  they  respeo- 
tiTely  became  due.  Other  remittances  were  made  by  CrotaU 
and  Forbes^  after  the.  ^testator's  deadb  to  the  Defeildattts 
Blakeman  and  Smkh,  also  by  bilb  in  their  fsror,  amoiintiAg 
together  to  4394^  13«.  4id. ;  making  with  the  ftmner  sum 
16,369^  8§.  The  Defendant  SmUk  did  not  indorse  any  of  the 
•aid  bills  so  remitted  by  ihe  said  executors,  exoept  two  CaiMu 
bills  for  1 000/.  each ;  which  came  to  the  hands  of  the  D^ 
fendant  Blakeman  on  the  Sdth  of  AuguM,  1790,  and  two 
Bengal  bills  for  500/.  and  197/.  19«.  6d.,  which  came  to  the 
hands  of  Blakeman  cm  the  24th  of  March^  1792;  which  Were 
the  only  bills  mdorsed  by  SmUh  either  jointly  with,  the  D4- 
Jbndant  Blakeman  or  alone.  One  of  the  said  btlk  so  remitted 
by  the  executors  in  India  to  the  De&ndaata  Blakeman  and 
4M<A  for  600/.,  myaUe  to  them  or  their  order,  upon  Jam^e 
SibbiMf  came  t^  the  hands  of  Blakeman  alone  on  the  3d 
^  "  ■  ■  ,.  1790;  who  indorsed  the  same  for  himself  and 
SmUhf  and  received  the  amount;  and  afterwards  informed 
iSM^  thereof. 

Tlie  Report  then  stated,  that  the  Defendmt  Blakeman  di- 
vided the  amount  of  one  moiety  of  the  said  bills  between 
Jame*  Blakeman  and  himself,  as  two  of  the  residuary  lega- 
leea^  and  invested  in  the  names  of  himself  and  Sndth  in  3 per 
€6nt4  ConsoKdafied  tad  Reduced  Bank  Annuities,  in  trust  for 
HaiU§aA  Hovey  and  Eleanor  Butcher  and  their  children,  as 
the  other  residuary  legatees^  various  suma  on  account  of  their 
stoiety;  whereby  the  Defendant  Blakemaik  has  retained  to 
hlmsdf,  and  paid  to  his  brother,  their  respective  shares  in  the 
said  biUs  and  money  receive4  by  him ;  and  the  money  invested 
in  trust  for  Hannah  Hopey  and  Eleanor  Butcher  and  their 
children  subsequent  to  the  29th  ot  August ^  1790,  ank>unts  to 
7660L  I5s, ;  which  is  less  than  their  'moiety  of  the  said  biHs 
and  the  money  received  thereon  by  the  sum  of  d20/.  9«.; 
which  sum  is  now  remaining  due  to  them ;  which  with  the  said 
Bum  of  24/.  8m.  10c/.  amounts  to  544/.  17^.  1(M.;  which  the 
Master  finds  to  be  remaining  due  from  the  said  Defendants,,  aa 
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set  forth  in  their  answer;  and  by  their  answer- they  admit 
to  have  in  their  hands  belonging  to  the  testator's  estate 
Q20L  9s. 

The  Report  then  stated  the  Bank  Annuities  purchiEuied  on 
account  of  the  trust  for  Hannah  Hovey  and  Eleanor  Butcher 
and  their  children*  ad  set  forth  in  the  answer ;  and  the  Master 
found,  that  nothing  ^ras  due  to  the  Defendants  Blakeman  and 
Smith  for  commission  upon  money  received  by  them  aa  agents 
for  the  testator  in  his  life-time;  as  the  money,  which  was  re- 
ceived by  them  as  ^  attorneys,  was  wholly  received  after  his 
death:*  the  bills,  though  remitted  in  his  life,  not  becoming  due 
until  after  his  death. 

The  cause  coming  on  upon  this  Report  for  farther  direc^ 
tions,  two  questions  were  made : 

First,  whether  the  Defendant  Smith  was  chargeable  with  the 
balance  remaining  due  on  account  of  the  testator's  estate  i 

Secondly,  whether  the  Defendants  were  entitled  to  commis- 
sion, as  clahned  by  their  answer? 

Mr.  Piggott  and  Mr.  Stanley ^  for  the  Plaintiffi^ 
Mr.  RichardSf  Mr.  Pemberton,  and  Mr.  Wooddeean, 
for  the  Defendants  Mr.  and  Mrs.  Butcher  and  Aeir 
children. 

Upon  the  first  point,  both  these  Defendants  are  chargeable. 
They  have  put  in  a  joint  answer,  admitting  the  receipt  of  this 
money,  and  that  money  is  in  their  hands  due  to  the  estate, 
and  applicable  to  these  legacies.  Sadler  y.  Hobbs  (52)  and 
Mr.  Fonblanque^s  note  (53).  The  only  case,  that  can  be  cited  on 
the  other  side,  is  Balchen  v.  Scott  {54):  but  in  that  case  the 
executor  had  done  no  other  act  than  proving  the  will ;  and  the 
circumstance,  upon  which  it  was  attempted  to  charge  him,  was 
not  his  own  act,  but  merely  receiving  by  post  a  bill  for  a  debt 
due  to  the  estate ;  which  he  immediately  handed  over  to  the 
acting  executor.  An  acknowledgiQcnt  by  the  answer  is  stronger 
than  the  mere  circumstance  of  signing  a  receipt. 

This  is  not  a  cause  concerning  a  general  residue*  The  bill 
is  filed  by  some  of  the  Vesiduary  legatees,  complaining  of  in- 
justice done  to  them  by  the  executors  and  the  other  residuary 

legatees. 
(M)  2  Bro.  a  C.  114.  (64>  Ante,  Vol.  II,  678,  and 

.    (b*^)*l  Fonb.  Treatise  of  Eqwty,    the  note,  670^ 
181,  2,  2d  edit. 
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legatees.  These  executors  have  taken  cate  of  themsdv<^  atid  1799* 
their  own  firiends.  The  executors  by  their  joint  answer  admit  -dT^^ 
money  to  be  in  their  hands ;  and  they  set  up  a  claim  of  com-  ^^ 

mission  due  to  them*  They  also  set  up  a  claim  of  James  Blakemait. 
Blakeman  upon  the  residue.  That  was  another  subterfuge; 
and  was  abandoned.  The  claim  of  commission  prevented  the 
Court  from  ordering  the  money  to  be  paid  in  by  the  Defen- 
dants:  an  inquiry  being  necessary  as  to  that:-  otherwise  there 
would  have  been  a  decree  against  both.  Then  shall  these  un- 
founded claims,  the  Master  having  ^  reported,  that  no  com-  L  ^^  J 
mission  is  due,  vary  the  decree?  There  is  nothing  in  the 
Report  shewing,  that  the  Defendant  Blakeman  acted  without 
the  concurrence  and  privity  of  Smith.  The  contraiy  appears. 
There  is  no  difierence  between  receiving  the  money  himself 
and  standing  by  and  permitting  the  other  to  receive  it.  Whom 
did  he.  intrust?  A  person  liable  to  the  bankrupt  laws  and  a 
family  trustee.  It  b  incumbent  on  a  trustee  to  make  the  fund 
productive.  The  Court  will  not  suffer  him  to  be  partly  active 
and  partly  supine.  A  trustee  must  at  least  see,  that  his  co- 
trustee does  his  duty  as  to  those  acts,  which  he  cannot  accom- 
plish, unless  the  former  is  instrumental;  who  trusts  the 
other  at  his  peril.  This  testator  did  not  think  it  provident 
to  commit  the  sole  management  of  his  affairs  even  to  his 
brother.  Will  the  Court  frustrate  the  wisdom  of  that  pre- 
caution? 

•As  to  the  claim  of  commission  the  Master  is  clearly  right  in 
his  opinion;  and  the  reason  he  has  given  is  decisive. 

Mr.  Graham   and  Mr.  Fonblanque,  for  the  Defendant 
Smith.  • 

The  safety  of  trustees  ought  to  be  secured  by  every  possible 
indulgence  a  Court  of  Equity  can  give  them.  They  are  not 
to  be  held  to  strict  law.  Equity  endeavours  to  attach  respon- 
sibility upon  actual  receipt.  The  old  cases  are  precisely  to  the 
point.  The  modem  cases  have  gone  as  far  as  they  ought  at 
least ;  considering  the  necessity  of  not  discouraging  people  firom 
being  trustees.  An  act  to  charge  a  trustee  must  be  an  act, 
that  was  not  of  necessity.  The  distinction  in  Churchill  v.  Lady 
JIobsa$i:{55)  ahd  the  other  cases  is,  that,  where  trustees  have 

joined, 
(56)  IP.  Wm$.  241. 
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jdned,  there  bekig*  a  necessity  fbr-  all  jtfitdngf  they  haiF«  tieen 
GCMifiidered  as  cmly  formally  joining :  but  one  executor  bein^ 
competent  to  act  by  himielfi  the  Coort  jealous  of  the  drranh 
•tanee  of  an  executor  havfaig  joined  without  necessity  holds 
him  Hable  in  that  re8t>eet.  Lord  NariMngtim,  though  his 
authority  is  rather  questioned  by  Lord  Thtarhw,  seemed  not  to 
consider  it  absdutely  ccMiclusive  in  the  case  of  executors  (£6); 
as  if  something  is  imposed  upon  them^  which  doea  not  natu- 
rally belong  to  the  character  Of  executor;  for  instance  a  power 
to  seU  an  estate ;  which  gives  the  character  of  a  trustee.  In 
Sadler  ▼•  Hobbs  there  was  what  the  Civilians  caB  lata  emtpa. 
Formerly  it  was  considered  quite  •  enough  to  discharge  a 
trustee,  4f  he  had  not  pocketed  the  money.  Boardman  v. 
Hodman  (  57 )  goes  a  fittle  farther :  but  there  were  particular 
circumstances  in  that  case,  and  in  Sadler  v.HobbM  and  iSimr- 
Jield  v»  Howes{5S)\  and  the  last  case,  BeUchen  t.  Seoii,  is  in 
fiivor  of  the  ex^tor  (  59  ). 

It  is  plain,  there  could  not  have  been  a  decree  of  coarse 
against  both,  if  an  inquiry  as  to  the  clidm  of  comnussion  had 
not  been  necessary^  The  answer  therefore  is  not  conclusive. 
Though  a  solemn  admission  upon  the  record  is  always  coir- 
chuive  at  Law,  where  there  can  be  no  averment  i^ainst  the 
tecotd,  and  in  some  particular  cases  in  this  Court,  as  in  Tern 
yh  Lord  fVinterton  (60)  where  an  executor  by  his  admission 
of  assets  for  a  debt  was  bound  to  pay  the  interest  upon  that 
debty  yet  the  same  strictness  has  never  been  held  in  this 
Court;  where  the  proceedings  are  always  in  fieri;  and  as  the 
Plaintiff  may  amend  his  bill,  so  in  pari  raiione  the  Court  will 
be  indulgent;  though  fi>r  fear  of  peijury  they  w31  not  give 
a  general  power  of  altering  an  answer,  that  is  sworn  to.  The 
receipt  of  money  is  an  equivocal  act,  and  not  absolutdy  con- 
clusive. 

The  Defendant  Smith  put  himself  inito  the  hands  of  Ufalr- 
t»aa;  considering  himself  a  mere  instrument.     He  indorsed 

the 


(56)  See  WeHhy  v.  Clarke  in 
Mr.  Cbx's  note,  1  P.  Wnu.  83^ 
and  Sadkr  v.  Hebbi,  2  Bro.  C.  C 
114. 

(67)  1  Bro.  C.  C.  68. 

(58)  a  Bro.  C.  C.  91. 


(69)  Bmoem  v.  Aaeon,  post, 
VoL  V,  331,  is  also  in  fcvor  of 
the  execQtor. 

(00)  3  Bro.  C.C.  489;  s«to. 
Vol.  I,  451.  But  there  is  ao 
report  u  to  this  point 
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die  bifls  mechanically*  They  i^re  made  payaUe  to  him  and 
Blatemam  jointly ;  and  though  perhaps  the  indorsement  of 
one  would  have  been  sufficient,  yet  in  the  mercantile  world 
bills  cannot  be  negotiated,  unless  indorsed  l)y  both  payees* 
Smith  indorsed  the  two  Canton  bilk  merdy  to  enable  Blake^ 
num  to  receive  them.  SmUk  did  no  more  than  what  was  abso- 
lutely necessary  to  make  them  negotiable.  It  is  impossible  to 
ascribe  any  such  motives  to  him  as  those,  upon  which  Sadler 
V.  Hobbs  was  decided ;  where  the  money  was  su£fered  to 
remain  a  long  time.  The  report  particularly  points  out,  that 
Smith  never  possessed  himself  of  any  part  of  the  estate  of  the 
testator.  In  one  instance  he  did  not  even  indorse  the  bill : 
the  bill  for  600/.  was  indorsed  and  received  by  Blakeman 
alone.  As  to  the  objection,  that  iS!m»/A  trusted  his  co-trustee, 
a  person  subject  to  the  bankrupt  laws,  what  could  be  more 
correct  than  employing  a  mercantile  man  to  put  bills  of  ex* 
change  in  a  proper  course  of  negotiation?  It  cannot  be  sup- 
posed to  have  *been  done  with  any  improper  view.  Does 
not  every  gentleman  send  his  securities  to  hb  banker?  It  is 
said,  that  Blakeman  was  a  famfly  trustee.  Who  was  more  in- 
terested to  make  the  most  of  the  property  ?  He  was  himself 
entitled  to  one-fourth  of  the  residue.  The  balance  found 
due,  which  is  exactly  that  stated  by  the  answer,  is  very  small 
in  comparison  to  the  whole  property;  which  amounted  to 
80,000/.  It  could  only  have  been  in  the  hands  x)f  one.  It 
would  have  been  inconveni^it  to  have  deposited  it  in  a 
banker's  in  their  joint  names. 

As  to  the  commission  upon  those  remittances,  which  were 
not  received  until  after  the  testator's  death,  it  is  stated  in  the 
answer  rather  as  a  submission  than  in  the  shape  of  a  .claim. 
The  question  is  still  open  upon  the  facts  stated  by  the  report ; 
which  are  sufficient  to.  support  the  claim.  The  bills  remitted 
by  the  testator  in  his  life  give  a  right  to  the  agency  commissbn 
ex  contractu.  He  could  not  devest  that  right  by  throwing 
upon  his  agents  the  charaieter  of  executors.  A  consignee  of 
West  India  property,  if  made  executor,  would  still  be  entitled 
to  commission.  Suppose,  the  remittances  had  been  made  by 
way  of  investment:  would  they  not  be  entitled  to  commission? 
It  is  like  the  old  idea,  that  by  making  a  creditor  executor  the 
debt  is  extinguished ;  as  he  cannot  sue  himself. 
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1799.  The  Master  of  the  Rolls  during  the  argument  observed, 

ji^^^  that  Tem  w.  L6rd  Winierton  was  thought  a  very  hard  case. 

1^.  Executors  of  a  receiver  had  admitted  assets.    An  inquiry  was 

BLAKBMAtf.  directed,  what  was  due  for  interest;   and  the  answer  was 

Executors  of  considered  an  admission  of  assets  for  whatever  should  be  due 

cceivcr,  a  -  ^^^  ^^^  testator  in  his  character  of  receiver.   The  Defendants 
muting  assets, 
bound  to  an-    ^^J^^^^>  ***  *"®y  ^*^  "^  i^®*  ^^  interest  being  charged. 

swer  what  was 

upon  a  subse-      Mr.  Piggott,  in  reply,  was  stopped  by  the  Court. 

quent  inqoiry 

found  due  for  Master  of  the  Rolls. 

I  am  sorry  for  the  Defendant  Smith  \  who  having  clothed 
himself  with  the  character  of  executor  is  in  a  situation,  in 
which,  though  perhaps  he  thought  himself  entitled  ta  some 
remuneration,  he  now  appears  not  to  be  entitled  to  any  things 
and  will  by  the  effect  of  the  decree  I  find  myself  obliged  to 
make  sustain  a  losd,  from  which  I  should  be  glad  to  relieve 
[  •  607  ]      him.    ♦  The  only  doubt  I  have,  which  I  shall  throw  out,  is  as 

to  the  costs ;  though  it  is  hardly  possible  to  reftise  them  the 
costs  of  the  account ;  which  was  asked  by  the  Plaintiffs  from 
the  necessity  of  their  own  situation. 

The  case  is,  that  a  testator  living  in  India  made  two  exe- 
cutors in  India  and  two  in  England.    The  executors  in  India 
remitted  the  property  in  bills  to  those  in  England*    The  first 
consideration  is,  what  are  the  trusts  of  the  will  ?    It  ia  true, 
they  are  executors :  but  the  office  devolving  upon  them  ecmi- 
bined  with  a  trust,  after  payment  of  the  debts  they  are  in  hctp 
though  i)erhaps  not  in  name,  in  this  Court  trustees  for  several 
persons;   of  whom  two  are  adult,  the  others  are  maitied 
women  with  their  children.    It  is  very  clear,  an  executor  may 
join  in  the  probate  with  hb  co-executor,  and  does  not  by  that 
and  by  permitting  the  other  executor  to  possess  asseta  make 
himself  answerable  for  the  receipts  of  the  other:  he  is  only 
answerable  by  permitting  his  co-executor  to.avail  himself  of 
the  power  every  executor  has  of  coming  at  the  assets,  and 
concurring  himself  in  the  application  of  them.    Does  the  De- 
fendant Smith  insist,  that  he  did  not  j(Hn  in  any  ac^  that  im 
not  necessary  to  enable  his  co-executor  to  administer  them, 
and  did  not  concur  in  the  administration  ?    On  the  contrary 
he  insists,  that  he  concurred  in  the  receipt  and  the  application 

by 
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by  Blakeman.  As  long  as  there  was  any  expectation  of  ^am^  1790. 
nui^sion,  Smith  claimed  it  with  Blakeman  \  and  then  Smith  -cT^^^ 
permitted  Blakeman  to  pi^y  himself  and  another  of  the  resi-  ^ 

duary  legatees^  and  to  invest  a  part  pf  the  property  in  the  Blakbman*- 
funds{  but  he  did  not  take  care  to  see,  that  Blakemam  did 
not  pay  himself  and  that  other  residuary  legatee  more  than 
the  rest*  The  moment  the  answer  was  put  in  the  wiser  thing 
would  have  been  to  have  applied  immediately  for  payment  of 
the  money :  but  that  would  not  have  prev^ited  the  account ; 
for  infants  are  concerned^.  The  decree  therefore  must  have 
directed  an  account  of  what  was  received;  and  the  Plaintiffii 
could  not  have  received  the  balance,  that  was  admitted. 

I  admit  the  rule,  that  has  been  truly  stated,  as  to  trustees 
and  executors :  but  to  discharge  this  executor  would  be  to  do 
violence  to  his  own  idea  at  the  time  of  putting  in  Che  answer* 
I  will  go  as  far  as  any  one  to  exempt  one  executor  from  being 
answerable  for  the  receipts  of  the  other ;  except,  where  with 
his  eyes  open  he  *  concurs.    Some  of  the  oases,  I  agree,  are      [  *608  } 
extremely  rigorousv     I  have  no  scruple  to  say,   I  perfectly 
concur  in  Westley  v.  Clarke  (61  )•    The  joining  in  the  receipt.    Joining  in  a' 
though  perhaps  not  absolutely  necessary,  I  will  not  consider  receipt,  thoiigli 
conclusive :  but  I  must  overleap  every  rule,  if  I  do  not  con-  P«™*P*  «»ot 
sider  the  Defendant  Smith  as  not  having  put  himself  in  the  *    o«tely  ne- 
pituation  of  one  executor  merely  proving  the  will,  and  con-         .    . 
curring  in  acts  absolutely  necessary  to  enable  his  co-^executor  g2ii|||g(  ^n  q^. 
to  administer.    Consider  the  answer.    When  the  cause  came  ecotor,  aoy 
on,  it  could  not  be  denied,  that  if  the  adult  Plaintiffs  nfere  more  than 
solely  interested,   they  might  have  consented  to  take  their  against  a  fms- 
share  of  the  balance  admitted  to  be  due :  but  as  they  were  *®®»  *®  charge 
PUintiffs  for  themselves  and  theu-  chUdren,  and  infant  De^  him  with  the ' 
fendants  were  also  concerned,  it  was  absolutely  necessary  to  t  r     ' 

direct  the  account ;  and  at  the  time  of  the  decree  no  idea  was 
entertained  of  any  such  defence  as  this.  There  is  not  &  word 
of  separate  receipts.  Until  the  bankruptcy  they  admitted,  all 
the  receipts  were  joint  There  is  no  direction  in  the  decree 
to  distinguish,  how  much  came  to  the  hands  of  one,  and  how 
much  to  the  other.    The  case  now  stands  not  only  upou  the 

answer, 

(61)  Id  Chambers  v.  Minehin^  point  disapproves  of  Weatley  w. 
post,  \ol.\lt,  lQ6f  Lord  Eldon  Clarke;  and  expresses  his  opi« 
after  a  fall  investigation  of  this    nion  in  favour  of  the  old  rale. 


90t 


CASES  IN  CHANCERY. 


iwa 


HOVSY 
B&AKBMAN. 


Bin  of  ex- 

change  re- 
miued  to  two 

«gimtfl«  pay- 
able to  them 

alljr,     "^         ^ 
who  on  the 
4eatb  of  the 
principal  Jbe- 
come  his  ex* 
ecntorn:  the 
mere  indorse- 
ment of  one, 
afitej  thejr  are 
cxecntors,  in 
order  to  en- 
able the  other 
to  receive  the 
money,  is  not 
sufficient  to 
charge  him, 
who  does  not 
receive  it* 


antwer,  but  upon  the  Master's  report,  if  the  answer  liad  not 
admitted  the  receipt  to  be  joint,  and  if  the  account  stood,  aa 
it  now  stands,  upon  the  report,  in  my  opinion  I  am  bound  to 
say,  the  receipts  were  joint,  upon  the  acts  of  the  DefendiUit 
Smithy  not  liis  admissions  only.  He  not  only  ]>erniitted 
Blaieman  to  receive  it,  merely  because  he  could  not  recdve 
it  without  the  concurrence  of  Smithf  but  he  joined  with  Blake^ 
man  in  the  administration.  We  must  not  discourage  people 
from  being  executors :  but  if  Smith  did  not  mean  to  act,  he 
might  as  well  have  let  Blakeman  act  alone*  I  do  not  mean 
to  discourage  people  from  taking  probate :  but  let  them  take 
care,  if  they  do  not  act  themselves,  not  to  concur  in  any  thii^ 
but  what  is  absolutely  necessary. 

As  to  the  bills  of  exchange  the  indorsement  of  one  is  llie 
indorsement  of  both :  but  as  to  those  remitted  by  the  testator 
in  his  life,  the  circumstance  of  his  death  would  not  make  them 
liable  to  pay,  unless  they  indorsed  them.  As  to  those  there* 
fore  perhaps  his  joining  would  not  have  bound  him.  If  a  biD 
is  transmitted  to  two  executors,  before  they  become  so,  pay* 
able  to  them  personally,  the  joining  of  one,  after  diey  are 
executors,  merely  by  indorsement,  to  enable  the  other  to  re* 
ceive  the  money,  would  not  be  sufficient. 

The  cases  are  collected  by  lAx.Fonblanque  in  his  book  (62); 
which  has  great  merit;  and  which  I  have  read  very  attentively. 
He  very  seldom  states  an  opinion  of  his  own,  but  refers  to  the 
cases ;  and  his  inferences  in  general  are  very  well  warranted. 
K  do  not  quarrel  with  Sadler  v.  Hobbs:  but  I  do  not  think 
with  Lord  Thurhw,  that  Westley  v.  Clarke  went  too  far.  But 
in  this  case  it  is  impossible  to  release  the  executor  without 
violating  his  own  idea  of  the  character  he  stood  in.  By  his 
admissions  Blakeman*8  acts  were  his  acts.  He  concurred  in 
them.  He  would  not  have  done  his  duty,  if  he  had  not  takes 
upon  himself  to  inspect  Blakeman'^  conduct.  Then  why  did 
he  not  take  care,  that  Blakeman  should  not  pay  himself  and 
one  of  the  residuary  legatees  in  preference  to  the  rest  ? 

As  to  the  claim  of  commission,  the  first  question  is,  whether, 

if  the  bills  were  remitted  to  them,  before  they  were  executors, 

a  right  attached  in  them  to  have  commission ;  and,  if  they 

were  not  made  executors,  and  trover  had  been  brought  against 

them 
(62)  Treutue  of  E^ity,  vol.  ii.  184. 
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Ihrai  bf  die  executon,  whether  they  wouU  ha^e  been  entitled         1999. 


te  eonniiusiQn*    As  to  Indian  oomoiiaaion  the  elaiin  k  clearly       h^^ 
'wrong.   -I  could  not  have  asked  the  Master  that   The  Master  9, 

has  ^hren  a  complete  answer  to  the  daim;  stating^  that  nothing    Bi.akrmai^ 
was  due  for  oomiaission;  because  the  money  was  received 
after  the  testator's  deaA(68).    If  commission  was  dua^  eifr- 
ceptions  ought  to  have  been  taken  to  the  report.    I  remember 
a  very  strong  case,  applicable  to  this  pointy  upon  We^  India 
consignments,  Beciford  v.  Beekford  (64);  which  went  to  the    Plaintiff  be- 
House  of  Lords.    AU  consignments  were  to  be  made  by  the  i^fP  entitled 
trustees  in  the  West  Indies  to  the  Defendant;  and  in  conse-  ^f^^  combg 
quence  they  made  the  consignments  to  his  house  here;  and    J^ 
aent  the  bills  of  lading.    The  Court  thought,  that  as  soon  as  ^^  »||. 
the  Plaintiff  came  of  age  he  had  a  right  to  these  consign-  ^^   \g^  ^ 
asenlB;  and  the  moment  he  came  of  age  he  sent  out  orders  to  lading  of  con- 
atop  the  produce,  which  was  consigned  to  the  other  house ;  signments  pre- 
and  he  filed  a  bill  to  compel  the  Defendant  to  deliver  up  ▼ieusly  ma<fo 
the  biUs  of  lading.     Lord  Thurbw  thought,  the  Defendant  ]^^f*  ^t?'®*^ 
was  bound  to  deliver  over  the  bills  of  ladings  and  had  no 
ti^t  to  the  consignments.    That  decree  was  aflirmed  in  the 
House  of  Lords :  but  it  was  thought  a  very  harsh  demand  of 
Mr.  Beekford  against  his  brother. 

Upon  this  ease  I  must  suppose  the  Master  right ;  and  that       [  610  ] 
no  commission  was  due.    As  to  the  other  point  I  must  make 
a  personal  decree  against  the  Defi^dant  Smiths 


to  be 

■p  to  Um. 


By  the  decree  it  was  declared,  that  the  balances  stated  in 
the  report  were  due  from  the  Defendant  Smith  and  from  the 
estate  of  Jeremiah  Blaheman;  and  it  was  directed,  that 
Smith  should  pay  the  residue  of  what  was  due  on  account  of 
JIanncth  Hovey  and  Eleanor  Butcher  and  their  children,  after 
deductiixg  the  costs  of  himself  and  Blakeman  down  to  the 
bearing,  into  Court ;  and  that  out  of  that  money  the  costs  of 
aS  parties,  except  the  subsequent  costs  of  Smith  and  Blakeman 
be  paid  to  the  several  parties ;  and  the  residue  divided  into 
two  equal  p^rts ;  one  moiety  for  Hannah  Hovey  and  her  chil- 
dren ; 

(08)  In  Chetham  v.  Lard  And-    npon  psymeats.    Sea  the  note, 
kft  ante,  72,   commission  was    page  .74. 
allowed  to  an  sxecator  in  India        (64)  4  Bro.  P.  C.  98. 
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1799.         dren;  the  other  for  Eleanor  Butcher  and  her  chfldr^n;  the 
dividends  to  be  paid  to  Hannah  Havey  and  Eleanor  JBuieher 
for  their  Hves  respectively,  with  Uberty  to  apply  upon  their 
Blakbman.    respective  deiUhs ;  and  it  was  ordered,  that  SnUth  should  be 

at  liberty  to  prove  what  he  should  pay  as  a  debt  under  the 
commisaon  of  bankruptcy  against  Blakeman» 


BOVBY 


.  CROSBIE  V.  MACDOUAL. 

1799. 
May4ih  (Master  of  the  Rolls  for  the.Zorc/  Chancellor)^ 

All  codicils       /^ENERAL  Crosbie  by  his  will,   dated  the  ^TOi  of  Mag 
are  part  of  1790,  and  attested  by  two  witnesses,   directed,   that  aH 

the  wilL  jijg  debts,  lesracies,  and  annuities,  therein  mentioned  ahouU 

ere  ore  a      ^  £^||        -^  ^^  satisfied,  and  also  such  other  annuities  and 
codicil  merely  ,        .  ,      ,      i,  ^.       i^        i^.     i         ^.  %•  -t 

for  a  Darti  nl      l^*<5ies  as  he  should  at  any  tune  hereafter  leave  by  any  codicil 

purpose  as  ^'  codicils  or  note  or  memorandum  thereof  in  his  own  hand- 
to  change  an  writing  should  be  taken  as  part  thereof;  and,  subject  thereto, 
executor,  and  and  charged  and  chargeable  therewith,  the  testator  gave  and 
ooofirmiDg  the  bequeathed  all  his  monies  in  the  public  funds,  mortgages, 
will  in  all  bonds,  bills,  notes,  debts,  and  all  other  his  personal  estate  of 
P®c  ,  ^jjj^ij  nature  o|.  tind  soever  and  wheresoever,  unto  John  An- 
.  m  ^  t  f  trobu9y  Andrew  Elliot,  John  Otto  Boyer,  and  John  Jaeison, 
the  will  re-  their  executors  and  administrators,  and  to  the  survivor,  his 
voked  by  a  executors,  &c. ;  upon  trust  as  soon  as  conveniently  might  be 
former  co-  after  *his  decease  to  layout  the  same  in  the  purchase  of 
dicil.  lands  of   fee-simple;  and  that  the  same,  when  purchased, 

[     611]      should  be  conveyed  to  the  said  trustees  and  their  heirs,  upon 

trust  in  the  first  place  to  secure  the  several  annuities  after 
given. 

The  testator  then  gave  to  his  sisters  Elizabeth  Ross  and 
Frances  Crosbie,  each,  for  and  during  the  term  of  their  natunl 
lives,  an  annuity  or  clear  yearly  rent-charge  of  SOO/.  by  half 
yearly  payments,  to  commence  from  and  immediately  after  his 
decease :  and  he  gave  unto  his  sister-in-law  Mrs.  Sarah  Crosbk 
the  wife  of  his  brother  Charles  Crosbte,  for  and  during  the 
term  of  her  natural  Ufe  one  other  annuity  or  dear  yearly  rent- 
charge  of  200/.,  to  commence  from  and  immediately  after,  his 
decease;  and  he  declared,  that  the  said  three  annuities  were 

givtti 
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given  ,upon  the  express  condition  tihd  to  be  considered  in  ftlll         ^79p. 
satisfaction  of  all  annuities  or  yearly  sums  of  money ,  which       Crosblb 
he  then  paid,  or  might  at  any  time  pay,  them  6r  either  of  v. 

them,  whether  secured  by  bond  or  otherwise ;  and  in  such  ^^  ^^.^^ 
case  he  directed  such  securities  to  be  delivered  up.-  Then 
after  some  other  annuities  he  gave  unto  the  said  Sarah  Crosbie 
in  case  she  should  survive  C/wrles  Crosbie,  her  husband,  one 
annuity  or  clear  yearly  rent-charge  of  S002i,  to  commence  and 
become  payable  from  and  immediately  after  his  decease,  over 
and  above  the  annuity  of  200/.  before  given  to  her ;  and  after 
payment  of  the  said  annuities,  and  all  such  annuities  and 
legacies  as  be  should  give  by  that  his  will  or  any  codicil  or 
codicils  in  writing,  and  subject  thereto,  then  upon  trust  to 
permit  his  brother  Charles  Crosbie  to  receive  the  rents  and 
profits  for  life;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  his  son  John  Crosbie  for  life;  re- 
mainder to  trustees  to  preserve  contingent  remainders;  remain- 
der  to  his  first  and  other  sons,  in  tail  male ;  remainder  to  the 
testator's  brother  John  Crosbie^  and  his  first  and  other  sons, 
in  the  same  manner;  remainder  to  the  first  and  other  daugh- 
ters .of  Charles  Crosbie,  his  son  John  Crosbie  and  the  tes- 
tator's brother  John  Crosbie,  successively,  in  tail  general ; 
and  in  default  of  such  issue  to  such  uses  as  the  testator 
should  by  any  deed  or  deeds  in  writing,  or  by  any  codicil 
or  codicils  in  writing  to  that  his  will,  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses,  direct,  limit,  or 
appoint.  He  directed  the  interest  and  dividends  of  his  per* 
sonal  estate,  until  laid  out,  to  be  applied  to  the  legacies  and 
annuities,  and  the  surplus  to  the  persons  *  entitled  under  the  [  ^612  ] 
will,  as  if  it  had  b^en -invested  in  real  estate;  and  he  appointed 
his  trustees  executors. 

By  two  codicik,  dated  the  29th  ot  May,  1790,  the  testator 
gave  some  annuities  and  legacies;  and  gave  some  directions 
for  the  maintenance  and  education  of  his  natural  son  Charles 
Carr  Carmichaeh 

By  the  fourth  codicil,  dated  the  Sd  of  June  1795,  duly 
executed  to  pass  r^al  estate,  the  testator  reciting,  that  he  had 
by  his  will  given  and  bequeathed  unto  his  sister-in-law  Sarah 
Crosbie,  the  wife  of  C/tarles  Crosbie,  for  the  term  of  her  natu- 
ral life  one  annuity  or  clear  yearly  rent-charge  gf  200/.,  thereby 

Vol.  IV.  TT  revoked 
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17W.         revdited  and  made  void  the  said  bequest  and  all  and  etery 

^^^^^  other  bequest  in  his  said  wiH  to  said  Sarah  Crasbie ;  and  re- 

^^  citing,  that  sihce  the  making  his  said  wiU  he  had  purchased 

Hac  Boual.  several  freehold  estates  at  Sunning  Hill,  Berks,  he  devised  the 

said  estates  to  the  trustees  named  in  his  will  upotr  the  teme 
trusts  as  by  his  will  were  directed  concerning  his  personal 
estate ;  and  by  virtue  of  the  power,  he  had  reserved  in  and  by 
his  last  will  and  testament,  and  of  all  other  powers,  he  did  by 
that  his  codicil  appoint  his  said  newly-purchased  real  estate, 
and  all  his  personal  estate,  and  the  same,  when  invested  in  die 
purchase  of  messuages,  lands,  tenements  and  hereditaments, 
upon  the  trusts  of  his  said  will,  subject  to  the  uses  and  limita- 
tions thereof,  to  the  use  of  the  said  Charles  Carr  Carmiciaet 
for  and  during  the  term  of  his  natural  life;  and  after  the 
determination  of  that  estate,  to  trustees  to  preserve  contirigent 
remainders;  remainder  to  his  first  and  other  sons  in  tail  male; 
remainder  to  his  first  and  other  daughters ;  remainder  to  the 
testator^s  own  right  heirs  for  ever;  and  he  thereby  ratified 
and  confirmed  his  said  will  and  all  matters  and  things  therein 
contained  and  not  thereby  altiered  in  all  other  respects. 

By  the  fifth  codicil,  dated  the  4th  otJune  1795,  the  testator 
reciting,  that  he  had  made  his  will,  dated  the  97th  of  3fajr, 
1790,  and  had  thereby  ordained,  constituted,  and  appointed, 
John  Jackson  one  of  his  executors  and  trustees  under  his  said 
will,  did  thereby  make,  ordaiui  constitute,  and  appoint  Robert 
Mac  Doual  to  be  executor  and  trustee  of  his  said  will  in  the 
place  and  stead  of  the  ^A  John  j€u:kson\  declaring,  that 
[  *613  ]  Mac  Daual  should  have  *full  power  and  authority  to  act  in 
the  execution  of  his  will  as  fiiUy  as  Jackson  could  have  done 
if  the  said  codicil  had  not  been  made.  This  codicil  concluded 
with  these  words: 

''And  I  do  hereby  confirm  my  said  will  in  all  other  respects.** 

The  last  codicil  was  unattested. 

After  the  death  of  the  testator  the  bill  was  filed  by  his  bro- 
ther Charles  Crosbie  and  his  son  John  Crosbie^  praying,  that 
the  will  might  be  established,  and  the  accounts  taken;  and  that 
the  Plaintiffs  may  be  declared  entitled,  according  to  die  wiRi 
and  that  the  annuities  of  2001.  and  300/.  given  by  the  wiH 
given  to  the  Defendant  Sarah  Crosbie  may  b6  declared  re- 
voked by  the  fourth  codicil,  and  not  to  have  been  revived  or 
aat  up  by  the  fifth. 
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The  only  question  was  upon  the  latter  part  of  the  prayet         1795. 
of  the  bill,  as  to  the  annuities.  ^  ^^*^a 

V. 

Mr.  Mansfield,  and  Mr.  Lhyd,  for  the  Plamtiffs,  and  Mac  DovaL 
Mr.  Bell,  for  the  Defendants  in  the  same  interest. 
The  fifth  codicil  is  so  coiifined  to  a  particular  object^  that 
it  could  not  republish  the  will  generally :  Com*  Dig.  title  De* 
vise,  E.  5.  This  codicil  was  made  merely  to  substitute  the 
Defendant  as  a  trustee  in  the  place  of  Jackson.  The  testator 
had  no  intention  to  revive  these  annuities.  The  confirmation 
of  the  will  must  apply  also  to  the  prior  codicils :  otherwise 
this  absurdity  would  follow ;  that  Jackson  being  removed  aS 
a  trustee  in  the  will  would  remain  a  trustee  in  those  codicils. 

Solicitor  General,  for  the  Defendants  Charles  and  Sarah 
Crosbie. 
It  would  formerly  have  been  difficult  to  sustain-  the  point 
for  the  Defendants:  but  upon  the  decision  in   the  Case  bf 
IdOrd  Walpole  v.  Lord  Offord{65),  upon  the  will  of  the  Earl 
of  Orford,  which  is  directly  contrary  to  the  argument  for  the 
Plaintiffs,  this  will  must  be  considered  as  republished  :  other*       ' 
wise  that  determination  cannot  be  supported.     In  that  case  the 
ratification  and  confirmation  in  the  codicil  applied  to  a  will; 
that  was  at  the  execution  of  the  codicil  a  revoked  instrument: 
so  in  this  the  annuities  were  revoked  at  the  execution  of  the 
fifth  codicil.    It  is  said,  the  testator  intended  *no  alteration       [  ^614  ] 
except  of  a  trustee  and  executor.     It  was  equally  clear  in  that 
case,  that  nothing  more  was  intended  than  to  provide  for  that 
which  the  testator  had  left  undone  by  both  wills,  his  debts  and 
legacies,  and  the  appointment  of  executors.     It  is  said,  if  the 
mtention  of  this  testator  was  to  revive  these  annuities,  he  would 
have  recited  them,  and  made  a  disposition  accordingly.    The 
same  argument  applied  to  that  case.     It  is  said,  if  thb  testator 
hiiB'  purchased  a  real  estate  between  the  execution  of  the 
Hib^   and  fifth  codicils,  the  fifth  codicil  would  not  have  re* 
]Mi|9ished  his  will  so  as  to  pass  that  estate.      It  would  have 
bad  that  effect,  if  the  will  had  related  to  real  estate^  upon  the 
authority  of  Gibson  v.  Lord  Monifort  (  66  )•:  but  this  will  re- 
lates only  to  personal  estate,  and  has  no  words  disposing  of 

real. 
^5)  Ante,  Vol.  Ill,  402.  (0(1)  lF«.  486. 
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1799.         real.    That  is  a  strong  circumstance.    The  question  is,  iffhe' 

^*^"*'  ther  he  meant  by  his  last  will  to  describe  his  will  with  all  the 

^^  codicils.     He  could  not  have  intended  his  fourth  codicil.     By 

Mac  DouaL.   that  he  had  disposed  of  his  real  estate  piurchased  after  the 

execution  of  his  will.  He  then  erxecutes  the  fifth  codicil 
without  any  witness,  merely  changing  a  thistee,  not  tiddng 
notice,  that  he  had  by  a  codicil  disposed  of  his  real  estate, 
aiid  in  express  terms  referring  to  the  will  only.  That  cannot 
alter  the  disposition  of  the  real  estate  by  the  fourth  codicil ; 
not  only  because  the  fifth. is  not  properly  attested,  but  because 
it  is  not  so  expressed  so  as  to  have  that  efiect,  not  applying  to 
the  disposition  tnade  thereby  of  the  real  estate.  The  effect  of 
confirming  his  will,  to  which  he  refers  by  date,  not  referring 
to  any  instrument  ingrafted  upon  that  will,  must  be  to  remove 
every  thing  inconsistent  with  that  will;  and  the  case  upon 
Lord  Or/ord's  will  can  be  maintained  only  upon  this  ground ; 
that,  when  a  testator  ratifies  an  instrument  by  date,  thoiigh 
it  is  a  revoked  instrument,  it  is  thereby  again  set  up;  and 
every  intervening  instrument  inconsistent  with  it  is  revoked. 
Lord  Orford  never  meant  to  set  up  the  will  of  1752:  but  that 
was  only  conjecture ;  and  the  Court  could  not  enter  into  it. 
The  answer  Wks,  he  had  described  the  will  by  date ;  and  there 
was  such  an  instrument.  It  was  there  argued,  as  it  may  be 
now,  that  if  nothing  more  was  intended  than  the  particular 
object,  there  was  no  occasion  for  the  ratification. 

Mr.  Mansfield^  in  Reply. 
This  fifth  codicil  has  nothing  to  do  with  the  fourth'  codicil 
specifically;  nor  in  any  respect  revokes  it.     The  testator's  will 
[  ^615  ]      is  his  will  with  the  four  codicils  added  to  it.     *The  codicils 

are  part  of  the  will,  lie  means  to  confirm  his  ^nll  with  the 
additions,  the  whole  constituting  <me  will.  The  fifth  codicil 
was  made  but  two  days  after  the  fourth.  There  is  no  doubt, 
he  meant  the  Defendant  to  be  completely  substituted  in  the 
room  o{  Jackson.  It  did  not  occur  so  him  as  to  this  small 
estate  to  have  three  witnesses :  but  that  circumstance  furnishes 
no  argument  as  the  intention.  *        ' 

The  case  upon  Lord  Or/ord's  will  has  no  application  to 
this.  That  was  a  question  as  to  two  wills ;  neitlier  of  which 
was  a  subsisting  will  until  the  death  of  the  testator.    The 

*    codicil 
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codicO  begins  by  stating  the. will  first  in  point  of  date  to  be  his  1799^ 

then  existing  will.    By  this  codicil  no  intention  appears  to  set  ^  ^**'*' 

up  that  part  of  the  will  as  to  these  annuities,  which  he  had  ,,. 

expressly  revoked.    There  is  not  the  least  reference  to  the  Mac  Dovau 
fourth  codicil  separately ;  and  his  will  comprehended  all  the 
additions. 

Master  of  Hie  Rolls. 
.  When  this  c^se  was  statedj  I  had  no  doubt  upon  it ;  and 
the  Solicitor  General  has  not  been  able  to  succeed  in  apply- 
ing that  case  upon  Lord  Orford*a  will,  upon  the  authority  of 
which  alone  be  rests,  to  this.  I  shall  give  my  opinion  at  pre- 
sent, having  very  littljS  doubt;  and  if  upon  reading  that  case 
I  see  any  reason  to  alter  that  opinion,  I  will  mention*it  on 
Monday. 

.  The  testator  by  his  will  gives  two  annuities  to  Sarah  Crosbie. 
By  the  fourth  codicil  he  revokes  those  annuities.     Two  days 
after  the  execution  of  that  codicil,  it  is  said  (but  that  I  lay 
totally  out  of  the  case ;  for  I  cannot  say,  two  days  will  furnish 
a  presumption,  that  four  days  or  ten  days  would  not  furnish  ) 
but  two  days  after  the  execution  of  the  fourth  codicil  the  tes- 
tator makes  a  fifth,  expressly  calling  it  a  codicil  to  his  will ; 
by  which  he  substitutes  one  executor. for  another:  and  then  in 
the  common  way,  quite  unnecessarily,  he  declares,  that  is  the^ 
only  point,  in  which  he  makes  any  alt^ation  in  the  will;  fop 
that  is  the  real  meaning  of  those  words ;  that  having  altered 
his  will  in  one  respect  he  means  to  alter  it  in  no  other.    The 
question  then  is,  whether  the  fourth  codicil,  so  far  as  it  is- 
inconsistent  with  the  will,  is  revoked  in  eonsequence  of  this 
reference  by  the  fifth  to  the  will ;  which  indeed  is  tHe  case  of 
every  codicil ;  which  must  refer  to  some  will,  the  last  in  date^^ 
if  no  express  date  is  mentioned  3  if  there  is,  that  of  the  par- 
ticular date  expressed.    The  ease  upon  Lor-d  Orford^s  will 
only  determines,  ^  that  a  codicil  referring  to  a  former. wiQ  as      [  *616  ] 
the  last  will  cancels  intermediate  wills.    But  the  point  con- 
tended in  this  case  is,  that  it  sets  up  all  the  will  against  a 
codicil  revoking  it  in  part.    That  case  will  not  by  any  mean^ 
bear  out  that  argument.    Jt  is  perfectly  true,  that  if  a  man 
ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms  it 
with  every  codicil,  that  has  been  added  to  it.    There  is  a  great 

distinctioa 
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ferring  to  the 
first  bj  date  as 
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intermediate 
will;  and  evi- 
dence of  nii#- 
take  cannot  be 
admitted. 


[  •617  ] 


distinction  between  wills  and  codicils  in  this  respect.  If  there 
are  two  separate  papers^  both  called  wiUs^  inconsistent  with 
each  other,  it  is  not  the  rule  to  prove  both  in  the  Ecclesiasti- 
cal Court.  The  last  is  the  will.  From  the  nature  of  the  in- 
strument it  revokes  the  other.  If  the  last  purports  to  be  the 
whole  will,  a  complete,  substantive,  will,  they  do  not,  I  con- 
ceive, prove  both.  Unless  there  is  something  to  shew,  it  was 
meant  to  be  coupled  with  another  instrument,  it  is  not  taken 
to  be  a  codicil.  But  if  it  does  purport  to  bnp  coupled  with 
another  instrument,  it  is  as  much  a  part  of  that  instrument,  ms 
if  it  was  written  upon  the  same  paper  (67).  Many  absurdi- 
ties would  follow  firom  the  contrary  construction.  Suppose 
the  testator  had  by  his  will  given  a  legacy  of  200/.,  and  by  a 
cpdiciUhad  given  the  legatee  100/.  instead  of  the  200/.,  and 
then  should  make  another  codicil,  of  this  sort,  merely  chang- 
ing an  executor,  and  ratifying  and  confirming  his  will  in  all 
other  respects.  Is  the  legatee  to  have  both  the  200/,  and  the 
100/.  ?    That  must  be  contended. 

The  true  rule  upon  the  subject  appears  to  me  to  be  as  I 
have  stated.  The  Solicitor  General  confesses,  that  if  it  was 
not  for  the  case  of  Lord  Walpole  v.  Lord  Otford,  he  should 
scarcely  have  been  able  to  argue  it :  but  he  thinks  that  case 
affords  him  a  sufficient  ground.  It  differs  in  this  essential 
point.  There  was  no  question  in  that  case  upon  a  will;  and 
a  codicil.  The  question  was  upon  two  inconsistent  wills ;  one 
nutde  in  17£f2 ;  the  other  in  1756.  The  second  had  destroyed 
the  first,  unless  the  testator  thought  fit  to  revive  it.  By  a 
codicil  in  1776  he  expressly  declares  it  to  be  a  codicil  to  his 
last  will  and  testament,  dated  the  25th  of  NovenUfer^  1752. 
That  was  held  to  cancel  the  intermediate  will.  All,  that  the 
Courts  of  law,  first  the  Court  of  Common  Pleas,  and  after- 
wards  th^  Court  of  King's  Bench,  determined,  was,  that  eii* 
dence  could  not  be  admitted  to  prove  the  mistake,  and  that 
the  testator  did  not  mean  to  refer  to  the  will,  to  which  the 
codicil  did  expressly  refer.  It  was  said,  that  it  really  arose 
from  the  mistake  of  the  person  employed  *  to  draw  the  codhi 
oil ;  who  took  the  wrong  will.  Both  the  Courts  of  law  were 
of  opinion,  they  could  not  receive,  evidence  of  that :  as  the 

testator 

(67)  Ante,  Vol.  I,  407,  Pigott  v.  Walkr.    Post,  VII,  08,  Moii€k 
v.  Lard  Monck,   1  BaU  ^  Beat.  288. 
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testator  had  solemnly  declared,   the  will  of  1752  was  bSs  last  t79lk 

ftjosting  will     It  would  not  at  all  affect  the  case  of  any  codicil       g^^^"^^ 
made  as  an  appendix  to  either  of  his  two  wills.    If  the  will  ^ 

had  dropt,  perhaps  a  codicil,  professedly  a  codicil  to  that  will,  Mao  Dovau 
would  hare  dropped  with  it.  That  might  have  been  a  nice 
question ;  whether  a  codicil,  which  in  w(Hrds  referred  only  to 
the  will  of  1756,  would  not  have  fallen  with  that  will.  I  wQl 
look  into  that  case  before  Monday ;  and  if  I  see  any  reason 
(o  alter  my  opinion,  I  wiU  mention  it. 

Declare,  that  the  annuities  of  200L  and  300/.  given  by  the 
will  of  Sarah  Crosbie  were  and  i*emain  revoked  by  the  fourth 
codicil. 


The  case  was  not  mentioned  again. 


Bolls* 
GILDART  V.  MOSS.  17W. 

A  N  order  was  m^de  to  confirm  the  Master's  Report  nisif    j^^^^  ^  ^^ 
Before   the  eight  days  were  elapsed,   exceptions  were  der  for  con- 
taken;  and  the  deposit  paid  to  the  Register  $  but  as  no  order  flrmiog  the  re* 
was  obtained  for  setting  down  the  exceptions  to  be  iirgued^  P^^  *^'»  filing 
the  other  party  proceeded ;  and  made  the  ordef  for  confirm-  exceptions, 

ing  tb^  Report  absolute :  the  Register  haviiig  certified,  that  ^     ni»WDg 

.  the  deposit 

nocausewas  shewn.  ^.^  ^^  j^ 

A  motion  was  mftde  to  m%  asido  tl^  order  for  irregu*  gister  are  no 
jarity.  cause  to  pre- 

vent that  order 

Mr.  liomilly  in  support  of  the  modon  contended,  that  the  beiog  made 
Register  could  not  after  exceptions  filed  and  the  deposit  paid  •l^^oln^©*  «»• 
jnto  his  hands  certify,  that  no  cause  was  shewn ;  and  that  |f  **  *" .®    *' 
the  Plaintiff  might  set  down  the  exceptions  for  argument  as   ,         the  ex- 
well  as  the  Defendant.  captions  to  be 

argued  is  ob- 

Mr.  Richards  and  Mr.  Hart  on  the  other  side  insbted,  taioed ;  which 

that  nothing  but  an  order  for  setting  down  the  exceptions  b  may  be  done 

sufficient  cause  against  confirming  the  Report.  either  by  ^o 

Plaintiff  or 
Defendant.    The  order  confirmiag  the  report  was  discharged  on  payment 

(if  costs* 
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}199*  Master  of  the  Rolls. 

^^*^^  It  rests  entirely  upon  the  practice;  whether  making  the 

V.  depout  and  tisddng  exceptions  are  of  any  avails  unless  ae* 

.   Mo|S,         cpmpanied   by  an  order  for  setting  down    the    exceptions. 

It  is  clear,  either  party  may  set  down  the  exceptions. 
Mr,  Dickens,  the  Register,  has  certified,  that  no  cause  was 
shewn,  though  he  knew,  that  5L'  was  deposited  with  him,  and 
consequently,  that  exceptions  were  taken.  I  will  see  the  Re* 
gister,  to  know  whether  that  was  an  omission. 


;»    I 


«     < 


Master  of  the  Rolls. 
May  8M..  As  to  this  motion,  according  to  the  practice,  as  it  is  stated 

to  me,  nothing  but  an  order  for  setting  down  the  exceptions 
for  argument  is  a  sufficient  cause  against  making  the  order  for 
confirming  the  Report  absolute.  Filing  the  exceptions  and 
making  the  deposit  are  nothing  without  that  order.  Either 
party  may  set  them  down;  and  that  would  be  the  better 
course :  but  the  dispute  is,  who  should  be  at  the  expence  of 
that.  Sometimes  the  party,  against  whom  the  exceptions  are 
taken,  sets  them  down ;  because  he  may  choose  where  to  set 
them  down. 

This  party  filed  exceptions,  and  got  the  certificate  from  the 
Regbter  of  having  made  the  deposit  with  him;  and  of  that 
they  give  notice  to  the  other  parties.  They  notwithstanding 
proceeded  to  make  the  order  for  confirming  the  Report  abso- 
..  lute.  It  is  impossible  not  to  decide,  that  they  are  regular: 
but  it  is  not  a  handsome  proceeding.  It  would  have  been  fair 
to  have  apprised  them,  as  it  must  have  been  known,  that  the 
exceptions  were  taken  with  a  view  of  preventing  the  Report 
from  being  confirmed :  but  I  must  determine  it  to  have  been 
regular ;  and  that  nothing  but  an  order  for  setting  down  the 
exceptions  is  a  sufficient  cause  for  preventing  the  Report  firom 
being  confirmed  ( 68  )• 

I  shall  discharge  the  order  for  confirming  the  Report:  but 
the  question  is  upon  what  terms. 


The  order  was  discharged  on  payment   of  two  guineas 

posts. 

(68)  In  Uinde'9  Chancery  Practice,  212,  273,  the  practice  is  laid 
down  accordiDgly ;  and  the  case  of  Halt  v.  Mnttiuer,  MickaelmaM 
Term,  1782,  in  which  the  point  was  determined,  ia  referred  to. 
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'..  T  •  "       Row* 

JOPLING  r.  STUART.  ^»»- 

^HE  bill  was  filed  by  creditors.     The  Defendants,  the    Whert  the 

widow  of  the  testator,  who  was  his  executrix,   and  de-  bill  is  amend- 
visee  for  life  of  the  real  estate,  and  her  son,  devisee  in  re-  ®^  ^^^  •n- 
mainder  in  fee,  appeared,  and  put  in  an  answer.     Afterwards  *^*'\*\  T?„ 

the  bill  was  amended ;  and  Subpcenas  were  served  upon  the  . 

,  iijj"  ^'^^  answer- 

Defendants  to  answer  the  amendments :  but  they  absconded.  ^ j    ^^  Plain- 
All  process   having  issued   for  want  of  an  an$wer  to  the  tiflf  is  entitled 
amended  bill,  the  cause  was  set  down  for  the  purpose  of  to  a  decree, 

having  the  bill  taken  pro  confesso.  that  the  bill  bo 

taken  pro  om- 

Mr.  Romaiy  and  Mr.  BeU,  for  the  Plaintiffs  cited  DavU  f^  i5®«®* 

r&liv 
V.  Davis  {69)f  Abergatermy  v.  Abergavenny  {'70)^  and  The       ^* 

Attorney  General  v,  Youtfg {71). 

The  Master  of  tlie  Rolls  decreed  the  bill  to  be  taken  • 

pro  confesso  generally  ( 72 ). 

(09)  'lAtk.  21.  (70)  AYin.  446,  pi  1.    2  JE^. 

(71)  Ante,  Vol.  Ill,  200,  Ca.il6. 179,  p/.  5. 

(72)  Turner  v.  Turner,  in  CAaftcery,'12th  oi  March,  175—^,      An  iosufli- 

\Diek,^\Q.  cient  answer 

•  •  • 

The  answer  had  been  reported    answ^ured;  according  to  the  opi-  is  no  answer; 

insniQcient  in  matters  excepted    nion  of  Lord  King  in  Hawkins  ^"^   therefore 

to.  V.  Crook,  a  P.Wms.  656.  ****"  ^'^^  P"^®- 

The  Defendant  being  io  con-  '  ^^^^  »  ^«^''«« 

''4  4      1.  4l 

tempt    to    a    sequestration    for        Lord  J9arcftc7tci^  was  decidedly  /! . 

want  of  a  better  answer,  the    of  opinion,  that  the  Defendant  ^     '^ 

fesso* 
cause  was  set  down,  and  came    bad   not  obeyed   the  Subpana ; 

on  to   have   the  bill  taken  pro  which  was   to  answer  the  bill; 

confesso  ;    when   the   Plaintiff's  and  that  an  insufficient  answer 

Counsel  started  a  doubt  as  to  was  no  answer. 

the  propriety  of  taking  the  bill  The   bill  was  decreed   to   be 

pro  confesso;  part  of  it  being  taken  pro  confesso. 


BA90N  V.  Griffith,  in  Chancery,  Oth  and  14th  of  De-  pju  amended 

cember,  1772.— 2  Dick.  473.  ^^^^  ^^^^^ 

The    Defendant    having    an-    his  bill.    The  Defendant  being  may  be  taken 
•wered,  the  Plaintiff  ^nlbi(^ded    in  contempt  to  a  sequestration  pro  confesso  ge- 

for  nerally,  not  as 
to  the  amend- 
ments only;  the  record  being  entire. 
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1709, 


JOPLING 
V. 

Stcart. 


for  not  answering  the  amend- 
ments, on  the  9ih  of  December, 
1772»  Sir  Thomas  Sewell  made 
an  order  for  the  clerk  in  Court 
to  attend  with  the  Record  of  the 
hilly  in  order  to  have  it  taken 
pro  confesso  as  to  the  amend-* 
ments. 

On  the  14th  of  the  same 
month  that  order  was  discharged 
by  Lord  Aptley ;    who  was  of 


opinion,  that,  the  ordinal  bill 
being  amended,  it  was  one  Re- 
cord; and  the  amendmeots  not 
being  answered,  the  Recor4  was 
not  answered ;  and  the  applica- 
tion should  have  been  general, 
for  the  Plaintiff's  clerk  inCiHirt 
to  attend  with  the  Record  of  the 
Plaintiff's  bill,  in  order  to  bavfi 
the  same  taken  pro  ccmfesKK 


[620] 
Rolls. 
1799. 
May  8M. 
Ad  executor 
keeping  the 
fond,  and 
using  it  for  his 
own  beneCt, 
contrary  to 
liis  trust,  de« 
creed  to  ac- 
count with  in- 
tiorest  at  five 
per  cent,  and 
costs. 


PIETY  V.  STACE. 
nnHE  testator  by  his  will  gave  all  his  personal  estate  to 


Stace  and  two  other  persons,  whom  he  appointed 

his  executors,  upon  trust  as  soon  as  conveniently  might  be 
after  his  decease  to  sell  and  convert  into  ready  money  all  such 
parts  of  his  personal  estate  as  should  not  consist  of  money, 
and  to  place  the  same  out  in  the  public  funds,  or  upon  mort- 
gages, or  other  good  and  sufficient  securities,  will  full  power 
to  call  in  and  again  place  out  the  same  in  such  manper  as 
they  should  thuik  fit,  and  to  pay  the  dividends  and  interest 
to  certain  persons  for  their  lives,  and  after  the  decease  of 
these  persons  to  dispose  of  the  capital,  as  therein  is  directed. 

Siace  alone,  the  other  executors  having  renounced,  proved 
the  will ;  and  a  bill  was  filed,  under  which  the  usual  decree 
was  made  for  taking  the  accounts ;  and  the  costs  of  all  par- 
ties were  directed. 

Nothing  farther  was  done  in  that  cause :  but  Siaee  pos- 
sessed himself  of  the  personal  estate  of  the  testator,  and  in- 
stead of  laying  it  out  according  to  the  directions  of  the  wifl, 
l^ept  it  in  his  own  hands. 

This  bill  was  filed  by  a  Co-plaintiff  in  the  other  cause, 
ohuming  under  the  will,  in  order  to  have  the  decree  carried 
into  execution,  and  an  account  against  the  Defendaqt,  with 
interest  at  the  rate  of  5  per  ceni.  upon  the  balances  in  his 
hands. 


<t»*K 


J'  .  .. 


y 
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.  It  appeared  upon  the  answer,  that  the  Defendant  had  called         170&. 

in  part  of  the  testator's  property,  that  was  out  upon  secmrity ; 

that  be  had  used  the  property  generally  in  his  trade,  and 

ill  various  transactions  in  the  public  funds,  paying  only  the        Stage. 

dividends  of  the  stock  to  the  persons  entitled  under  the  will 

for  Ufe ;  and  that  he  had  lent  part  to  bis  son  upon  die  sann^ 

terms* 

Mr.  Lloyd  and  Mr«  Harvey ,  for  the  Plaintiffs^ 
In  Treves  v.  T(>vmshend {7S),  upon  an  appeal  from  the  dcr 
cree  of  the  Lords  Commissioners,  charging  the  Defendant 
with  interest  at  5  per  cent,  upon  money  in  his  hands  as  as- 
signee of  a  bankrupt,  which  had  *  been  employed  in  his  trade,  [  *621  ] 
Lord  Thurlow  offered  him  an  inquiry,  whether  5  per  cent. 
would  be  made  in  that  trade;  and,  that  being  declined,  the 
decree  was  affirmed.  The  Defendant  there  alledged,  that  he 
bad  kept  the  money  at  his  banker's  (74). 

As  to  the  costs,  in  Seers  y.  Hind {7 5)  the  executor  was 
decreed  to  pay  costs ;  upon  the  ground,  that,  conceiving  he 
was  Aot  liable  to  pay  legacies  before  the  end  of  a  year  after 
the  testator's  death,  he  paid  them,  and  took  a  discount  for 
bis  own  use.  Lord  Thurlow  there  says,  that,  when  the  Court 
is  obliged  to  give  interest  against  executors  as  a  remedy  for  a 
breach  of  trusty  costs  against  them  must  follow  of  course  (76). 
In  this  case  the  executor  chose  to  speculate  with  the  pro- 
perty in  the  fimds. 

Mr.  Graham  and  Mr.  Sutton,  for  the  Defendant. . 
The  testator  meant  only,  that  the  fttnd  should  be  well  se-^ 
cured ;  and  for  any  thing,  that  appears  to  the  contrary,  he 
was  satisfied  with  the  personal  security  of  the  executors.  By 
the  will  they  were  to  place  out  the  property  in  such  manner 
as  they  should  think  fit  It  turns  out,  that  the  Defendant 
has  played  with  the  money  with  safety.     The  estate  has  not 

bst 

(73)  1  Bro.  C.  C.  384.  Newton  (76)  This  rale  has  been  since 

▼•  Bennett  Perkins  v.  Baiynion,  considered    too    geoeral.  ^  See 

1  Bro.  C.  C.  359,  375.     See  tbo  ante,  Sammes  v.  Rickman,yoLll, 

notes,  ante,  Vol.  I,  90,  89.  3U.    A^hbumham  v.  Thompson, 

.  (74)  Ante,  Vol.  I,  00.  post,  XIII,  402.    I  MaM,  30a. 

(75)  Ante,  Vol.  I,  294. 


Piety 

V, 


021  CASES  IN  CHANCERY. 

11 W*         lost  one  farthing.    The  PlaintifTs  cannot  be  entitled  both  to 
interest  and  the  benefit  arising   from  what  the   Defendant 
has  done. 
StACE.  As  to  the  costs,  the  decree  in  the  other  cause  cannot  be 

varied.  The  Defendant  is  therefore  entitled  to  the  costs  up 
to  the  account  under  that  decree.  In  Seers  v.  Hind  the  con- 
duct of  the  executor  was  not  only  a  gross  breach  of  trust, 
but  a  fraud  upon  the  property  he  was  bound  to  protect;  upon 
a  principle,  from  which  the  Court  never  recedes,  that  a  trus- 
tee shall  never  make  a  profit  of  the  trust  fund. 

Mr.  Lloyd,  in  reply,  was  stopped  by  thq  Court. 

Master  of  the  Rolls. 
The  case  is  under  very  extraordinary  circumstances;  which 
ought  to  prevent  the  Court  from  giving  costs  at  the  time  of 
[  *622  ]       the  hearing  in  future;  for  it  is  contended  on  behalf  ^of  thi» 

executor,  who  by  the  refusal  of  the  two  others  appointed  with 
him  became  sole  executor,  that  there  is  no  breach  of  trust  id 
him ;  to  whom  tliis  trust  was  committed ;  that  he  shotdd  as 
soon  as  conveniently  might  be  after  the  testator's  decease  seD 
and  convert  into  ready  money  all  such  parts  of  the  personal 
estate  as  should  not  consist  of  money,  and  place  the  same  <mt 
in  the  pubHc  funds,  or  upon  mortgages,  or  other  good  and 
sufficient  securities ;  with  full  power,  and,  I  admit,  an  implicit 
confidence  in  the  executors,  to  call  in  and  again  place  out.  the 
same  in  such  manner  as  they  think  fit.  The  manner,  in  which 
this  Defendant  has  thought  fit  to  execute  this  trust,  is  by 
selling  out  good  securities,  not  putting  tlie  money  out  upon 
any  other  security,  but  keeping  it  himself.  It  is  as  gross  a 
breach  of  trust  as  any,  that  can  be  imagined,  except  spending 
the  money,  and  not  being  able  to  repay  it ;  which  if  a  fulure 
had  happened,  would  have  been  the  consequence.  What  has 
been  contended  is  perfectly  fallacious.  If  I  do  not  charge 
him  Ivith  interest,  I  shall  give  him  a  benefit.  He  sella  out 
stock  and  buys  it  again  at  a  less  price.  Suppose,  he  had 
failed;,  who  would  have  sustained  the  loss?  Was  it  done  for 
any  benefit  to  the  Cestui  que  trusts!  He  says  fairly,  bis 
object  was  to  pay  the  dividends  to  the  persons  entitled  for 
life,  and  to  use  the  surplus  himself.  lie  would  have  the  ad- 
vantage 
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vantage  of  having  the  money  in  his  pocket  without  paying  17M. 

interest  for  it ;   and  it  would  be  a  temptation  to  trustees  to         pTl^^ 
speculate  with  the  property,  upon  the  ground,  that  the  Court  «. 

of  Chanceiy  will  only  make  them  paythe  difference,  and  they  Stacb* 
will  have  the  interest  in  the  mean  time.  This  case  is  worse 
from  the  confidence  placed  |n  this  executor.  I  do  not  see 
the  difference  between  this  and  a  trustee  lending  trust-money^ 
taking  4  per  cent,  for  the  trust  and  1  per  cent,  for  his  own 
pocket.  There  is  no  doubt,  he  might  have  got  5  per  cent% 
upon  personal  security. 

The  rules  are  now  so  well  understood,  that  it  is  waste  of  ^  Executor  aet* 
time  to  repeat  them.     An  executor,'  if  he  will  take  upon  him-  "**•  ^™  "^®* 

self  to  act  with  reccard  to  the  testator's  property  in  any  other  f  ,     ■  ,      *   = 

^w      v.-    ^^  <.    u-       ir  •     iw      •/  ^-         testator's  pro-. 

manner  than  his  trust  requires,  puts  himself  m  this  situation;  -g..     j 

that  he  cannot  possibly  be  a  gainer  by  it:  any  gain  must  be  other  maoaer 

for  the  benefit  of  his  Cestui  que  trusty  and  if  there  is  any  loss  than  the  trest 

upon  the  capital,  as  if  the  stocks  rise  ever  so  much,  he  must  requires  is  aa« 

replace  it ;  in  order  that  the  Cestui  que  trust  may  sustain  no  «werable  lo 

damage  from  his  conduct.    Every  farthing,  more  than  the  di-  ^^sisn.  ftif 

vidends,  that  lay  in  his  hands,  is  just  so  *much  gain  to  him-  [  *623  ] 

self.     For  every  sliilling  he  got  by  any  of  these  transactions  ««„  j-^j^   ^-,j 

he  shall  pay  interest  at  the  rate  of  5  per  cent,  for  every  minute  \^  liable  for 

it  lay  in  his  hands.     As  to  what  he  lent  to  his  son,  paying  any  loss, 

only  the  dividends  of  the  stock,  he  ought  to  have  lent  it  at     . 

5  per  cent.   What  business  had  he  to  lend  it  to  his  son  upon    - 

such  terms  ?    There  is  a  breach  of  trust  in  that  respect.    He 

must  therefore  pay  5  per  cent,  upon  the  whole.     I  suppose, 

he  imagined,  he  might  make  an  advantage  to  himself,  if  he 

could  do  so  without  any  disadvantage  to  the  Cestuis  que  trust; 

which  is  the  notion  of  trustees :  but  he  must  pay  for  that. 

With  respect  to  the  costs  I  am  not  disposed  to  undo  what 
has  been  done  already.  This  Co-plaintiff  was  very  negligent. 
If  it  had  not  been  for  -that,  the  Defendant  would  not  have 
had  it  in  his  power  to  traffic  with  the  property.  I  shall  therc« 
fore  leave  the  costs  of  the  other  cause  down  to  the  hear- 
ing, as  they  were.  But  as  to  the  costs  of  this  cause,  the  De« 
-fendant  must  pay  them. 

Direct  an  account  of  all  the  Defendant  has  made;  with 
interest  at  the  rate  of  5  per  cen/JMipon  the  balances  in  lib 
hands ;  and  let  him  pay  the  Plaintiffs  the  costs  of  this  suit. 
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Rolls. 
_    ^"^^^^   .  WARD  V.  BAUGH. 

May  Qth,  9th, 

Teatator  made  "oy  articles,  dated  the  Slst  of  July,  1760,  previots  tb  the 

a  provision  for  marriage  of  Lancelot  Cowper  and  Ann  Bisse,  Lancelot 

IS  wi  e ,  Cowper  in  consideration  of  the  marriaffe  and  a  portion  of 

gave  a  sam  of  -#* 

money  in  tmdt  2000/.  covenanted  with  the  trustees,  that  if  Ann  Bisse  should 

for  the  sepa*  ^^  ^^  ^^  life-time,  leaving  issue  one  or  more  child  or  children 
rate  use  of  a  by  him,  then  his  heirs,  executors,  or  administrators^  should  in 
daughter,  and  six  calendar  months  after  his  death  pay  to  the  saidt  trustees, 
after  her  death  their  executors,  administrators^  or  assigns,  2000/.  with  interest 
to  dmde  the  ^^  ^  ^^  ^^^^  ^^  annum  from  his  deaths  tipon  trust,  if  there 
'.  r  {  *GS1]  should  be  but  one  child,  for  such  child ;  *  and  if  there  should 
eauallt  b^-  ^  more  than  one  child,  in  trust  for  all  of  them,  equally  to  be 
tween  her  divided,  payable  to  a  son  or  soft^  at  the  age  of  twenty-one, 
ehildrisn  and  ahd  to  a  daughter  or  daughters  at  that  age  or  day  of  marriage, 
their  issue  at  which  should  first  happen;  provided  it  should  happen  after 
twenty*one;  if  ^^  death  o{ Lancelot  Cowper:  but  if  such  son  or  sons  should 
none  sncn,  |^  twenty-one,  or  daughter  or  daughters  of  that  age,  or  be 
,  'l  married,  in  the  life-tithe  of  Lancelot  Cowper,  then  the  shares 

aidoary  le-  ^^  ^^^  children  to  be  paid  within  six  calendar  months  after 
gatee.  Then  ^is  death ;  with  a  clause,  that  in  case  any  child  should  die  a 
after  similar,  minor,  or  before  their  portions  become  payable,  the  same 
bat  unequal,  should  go  tO  the  survivors;  and  in  case  Lancelot  Cowper 
provisions  for  ^^^^\^  ^jj^  j^  ^^^  life-time  of  Ann  Bisse,  then  the  heirs,  exe- 
-  ,      "  cutors,  or  administrators,  of  Lancelot  Cowper  should  within 

dared  th  t  six  calendar  months  afiier  his  death  pay  to  the  said  trustees, 
the  provision  ^^^^  executors  or  administrators,  4000/.  with  interest,  as  afore- 
In  the  will  for  said,  upon  trust  to  place  the  same  out  at  interest  in  the  public 
his  said  wife  funds 

and  their  said  children  was  in  satisfaction  of  all  right,  claim,  <Src.  which 
she,  or  they,  or  any  or  cither  of  them,  could  set  up,  &c.  or  which  she 
and  they  would  be  entitled  to  under  his  marriage  articles ;  and  if  his  said 
wife  and  children  or  either  of  them  should  refuse,  &c.  he  revoked  the 
legacy  and  bequest  therein  contained  to  the  use  and  benefit  of  sach  one 
or  more  of  them  his  said  wife  and  children,  who  should  refuse  or.dechne 
to  execute  such  release  or  discharge ;  and  declared  the  same  void  as  to 
such  one  or  more  of  them,  who  should  so  refuse,  as  though  he  had  died 
tintestate.  A  child,  electing  to  take  under  the  articles,  forfeits  the  lifo- 
interest;  which  ialls  into  the  residue:  bill  the  children  of  sach  child  are 
not  bound  by  the  election ;  and  liberty  was  given  to  apply  on  the  dcaib 
of  the  parent. 
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funds  or  government  or  real  seciiritiesy  with  the  consent  df 
Ann  Bisse  during  her  Hfe,  and  to  permit  her  or  her  assigns  to 
receive  the  interest,  dividends,  and  proceeds,  thereof  to  her 
t>wn  use  during  her  life ;  and  immediately  after  her  decease,  in 
case  there  should  be  issue  one  or  more  child  or  children  of 
her  body  by  the  said  Lancelot  Cawper  begotten,  in  trust  t6 
tall  in  the  said  4000/.,  and  to  pay  the  same  to  such  child  or 
children  at  such  times,  and  in  such  shiures,  proportions,  and 
nfianner,  as  before  expressed ;  provided  such  times  of  payment 
should  happen  after  the  decease  oi  Ann  Bisse  i  or  eke,  imme- 
diately after  her  decease;  with  directions  as  to  the  applica'- 
tion  of  the  interest  during  the  minority  of  the  children. 


17». 


Ward 
Vikvoik. 


The  issue  of  this  marriage  was  three  children ;  Margaret^ 
the  wife  of  John  Ward^  Ann  Wade^  and  John  Cowper.  Mar- 
garet Ward  attained  the  age  of  twenty-one  before  her  tnar^ 
riage. 

Lancelot  Cowper  died  in  1794;  leaving  his  widow  and  chil- 
dren surviving.  By  his  will,  dated  the  1st  of  July,  1794,  he 
gave  the  interest  of  1000/.  to  his  wife^»it  for  her  life;  and 
he  gave  her  power  to  divide  the  principal  money  among  his 
children;  and  he  made  other  provisions  for  bis  wife  to  a 
considerable  amount. 

The  testator  then  gave  to  his  executors  and  trustees  the 
farther  sum  of  1400/.,  upon  trust  to  place  the  same  out  at 
interest,  and  to  pay  the  interest  into  the  proper  hands  of  his 
daughter  Margaret  ^Ward;  her  receipt  alone  to  be  a  dis- 
charge; and  on  her  death  to  divide  the  principal  equally  be* 
tween  her  children  and  their  issue  at  twenty-one;  if  none 
such,  to  his  son  John  Cowper;  whom  he  made  his  general 
residtiary  legatee ;  and  he  made  similar,  but  unequal,  provi- 
sions for  his  children  Ann  Wade  and  John  Cowper.  Then 
reciting  his  marriage  articles  the  testator  declared,  his  will 
and  meaning  was,  that  the  provision  in  and  by  that,  his  said 
will,  made  for  his  said  wife  and  their  said  children  was  in^ 
tended  by  him,  and  was  to  be  considered  by  them,  in  lieu  and 
full  Tecompence,  satisfaction,  and  discharge,  of  all  right,  claims 
and  interest,  which  she  or  they  or  any  or  either  of  them  couldj 
should,  or  might,  set  up  or  demand  upon  or  against  his  estate 
or  effects,  or  against  his  executor,  for  or  in  respect  of  the 

said 


[  •025  ] 


096 


CASES  IN  CHANCfeRY. 


1799. 


V, 


B^d'Sums  of  money,  which  in  either  of  the  events  aforesaid 
.would  become  payable,  and  which  she  and  they  would  be 
entitled  to,  out  of  his  said  estate  and  effects,  by  virtue  of  and 
under  the  said  articles  of  agreement  and  every  part  thereof; 
and  that  if  his  said  wife  and  children,  or  either  of  them, 
should  upon  request  to  them  for  that  purpose  by  his  executors 
or  the  ^survivors  or  survivor  of  them,  his  executors,  &c.  de- 
cline or  refuse  to  accept  of  the  provision  hereby  made  for 
them,  and  to  discharge  the  said  estate  and  effects,  and  his 
said  executors,  and  also  the  said  trustees  in  the  said  articles 
of  agreement,  from  the  payment  of  the  monies  in  an'd  by  the 
said  articles  of  agreement  covenanted  to  be  paid,  then  the 
testator  did  revoke  and  make  void  the  legacy  and  bequest 
therein  contained  to  the  use  and  benefit  of  such  one  or  more 
,of  them  his  said  wife  and  children,  who  should  refuse  or  de- 
cline to  execute  such  release  or  discharge ;  and  did  thereby 
declare  the  same  to  be  from  thenceforth  null  and  void  as  to 
such  one  or  more  of  them,  who  should  so  refuse,  as  fully  and 
absolutely  as  though  he  had  died  in  a  state  of  intestacy. 


The  bill  was  filed  by  John  Ward  and  Margaret,  his  wife; 
praying,  that  the  executors  of  the  testator  may  be  decreed  to 
raise  and  pay  to  the  Plaintiff  out  of  the  assets  the  sum  of 
1333^.  Gs.  8J.,  her  share  of  the  4000/.  mentioned  in  the  arti- 
cles, in  case  Atm  Cowper,  the  Plaintiff's  mother,  shall  elect  to 
take  under  the  will,  with  interest  from  the  time  of  her  elec- 
tion :  or  otherwise,  in  case  she  hath  elected  or  shall  elect  to 
take  under  the  articles,  then  that  the  said  sum  of  1333/.  6s.  8dL 
may  be  paid  into  the  bank,  &c.  subject  to  farther  order,  and 
upon  the  trusts  of  the  articles. 
[  62G  ]  The  cause  came  on  in  Hilary  Term ;  when  a  doubt  was 

suggested  by  the  Master  of  the  RoUs,  whether,  though  the 
Plaintiff  Mrs.  Ward  should  elect  to  take  under  the  articles, 
her  children  would  be  bound  by  her  election,  or  whether  they 
might  not  hereafter  claim  the  bequests  under  the  will ;  and 
in  the  same  manner,  whether  the  children  of  Ann  Wade  and 
John  Cowper  would  be  bound  by  the  election  of  their  respec- 
tive parents. 

Upon  this  the  cause  was  ordered  to  stand  over ;  and  Alfred 
Ward,  the  son  of  the  P'laintiffs,  Lancelot  Cowper  Wade^  tbe 

son 


CASES  IN  CHANCERY^ 


01^ 


soil  of  Aim  Wade^  and  Ann  Bisse  Cawper^  the  daughter  of 
John  Cowper,  all  infants,  were  made  parties. 

When  the  cause  ctoie  on  again,  the  testator's  widow  having 
elected  to  take  under  his  will,  the  Plaintiff  Mrs.  Ward  at- 
tended in  Court  to  consent,  that  her  share  of  the  4000/.  under 
the  articles  should  be  paid  to  her  husband. 

Mr.  Lloyd  for  the  Plaintiffs  contended,  *that  under  this 
will  no  right  of  election  remained  to  the  children. 

Mr<  Graham  and  Mr.  Hubbersty,  for  the  infant  Chil« 
dren. 
The  Plaintiff  cannot  by  her  election  defeat  the  interest  of 
her  child ;  which  is  a  clear  vested  interest.  The  will  gives, 
beyond  the  estate  for  Ufe  to  the  Plaintiff,  a  clear  vested  in« 
terest  to  her  children,  and  to  the  issue  of  those  children.  All, 
that  was  intended  for  the  Plaintiff  was  the  interest  for  life. 
It  is  fair  to  presume,  the  object  of  the  testator  was  to  give  her 
a  life-interest  in  a  sum  nearly  equal  to  that  under  the  articles, 
and  to  give  the  absolute  interest  to  her  issue.  There  is  a  ^ft 
over,  in  case  there  should  be  no  chQdren.  The  clause  of 
revocation  can  only  be  construed  to  extend  to  such  one  or 
more  of  them,  his  said  wife  and  children,  who  should  reftlse 
to  abide  by  the  will.  The  election  of  the  Plaintiff  therefore 
will  only  make  void  her  life-interest  under  the  wiU;  which 
will  make  part  of  the  residue;  and  after  her  decease  het 
children  will  have  a  right  to  claim  the  capital  of  1400/.  It 
cannot  be  supposed,  the  testator  intended,  her  election  should 
prejudice  them.  This  is  not  within  the  principle  of  the  cases 
of  election. 


ITOD. 


IVard 

V. 

Baugh. 


Master  of  the  Rolls. 

The  question  is,  what  the  testator  meant  by  the  words 
"  The  legacy  and  bequest,^*  &c. ;  whether  he  did  not  *  mean 
what  was  given  to  his  daughter  and  het  children.  I  have 
some  doubt  upon  the  point;  but  am  rather  inclined  to  think, 
the  mother's  election  will  defeat  the  interest  of  the  child.  Then 
he  has  purchased  her  interest ;  which  must  go  to  his  personal 
estate,  to  indemnify  so  far  those  entitled  to  it  against  any  loss, 
they  may  sustain  by  the  election.   Lord  Chief  Justice  De  Grey 

Vol.  IV.  UU  stated 


[•egf] 
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stated  that  very  clearly  (77);  that  the  estate^  which  has  lost 
by  that  election,  shall  be  indemnified  by  the  interest  the  party 
electing  would  have  taken.  This  Plaintiff  gives  up  her  interest 
under  th^  will;  and  the  testator's  estate  is  to  have  the  benefit 
of  it.     But  I  cannot  finally  determine  this  point  now. 


May  0#A. 


Master  of  the  Rolls. 

Upon  reading  this  will  I  have  no  doubt,  that  the  children 
are  not  bound  by  the  election  of  the  parent.  It  would  be  too 
much  to  exclude  them.  It  cannot  possibly  be  contended,  that 
this  is  a  mere  substitution  for  the  provision  made  for  the 
children  of  the  marriage ;  for  the  testator  has  given  unequal 
portions.  It  is  not  divided  equally.  The  question  then  is 
merely,  whether  these  general  words  should  exclude  the  chil- 
dren. I  am  clearly  of  opinion,  they  are  not  bound ;  andl 
therefore  shall  give  them  Hberty  to  apply. 

Declare,  that  the  interest  of  the  sum  of  1400/.  under  the 
will  during  the  life  of  Margaret  Ward  is  part  of  the  residue 
of  the  testator's  personal  estate ;  with  liberty  for  any  person 
to  apply  after  her  death. 


(77)  Ante,  The  Earl  of  Bar- 
lington  v.  Pulteney,  Vol.  II, 
544;  III,  384.  See  also  upon 
the  doctrine  of  election  Blake  v. 


Banbury,  Finch  v.  Fhtch,  I,  514| 
634;  WHght\.RHtter,Rmiteri. 
Maclean,  II,  673, 693 ;  IV,  531; 
and  the  notes,  1, 523,  7. 


Rolls. 

1709. 

May  9M. 


PEARSON  r.  BELCHIER. 


Bill  for  an  ac-  "PREVIOUSLY  to  the  year  1746  several  private  ships  of 
count  of  tlie  war,  under  the  general  title  of  The  Royal  Family  Pri- 

produce  of  the  rateers,  were  fitted  out  at  Bristol  for  the  purpose  of  cruisiiig 
captures  by  against  France  and  Spain;  and  articles  were  executed  ba- 
tue  J  oyal  ta-  f^^^^^  ^jj^  owners,  officers,  and  crews.  The  adventure  provdl 
(  B  '  t  I  d*  ^^^  successful:  the  value  of  the  captures  amounting  to  abofe 
TOisseT  on  thi  »  ^*^^»  Btevling. 
ground  of 

laches:  Uie  original,  bill  having  been  filed  in  1749:  bat  the  length  of  time 
cannot  be  pleaded  ip  bar. 
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In  174d  the  original  bill  was  filed  by  Robert  Sinclair  and 
John  Wilkinson^  on  behalf  of  themselves  and  the  other  officers, 
seamen^  &c«  of  the  said  ships  (78),  against  Edward  Ironside 
WindlWilliam  Belckier,  the  principal  managers,  and  other  per- 
sons ;  praying  an  account  of  the  prizes,  and  a  distribution  of 
the  produce  according  to  the  articles. 

That  cause  was  heard  at  the  Rolls;  and  in  February  1752, 
the  Plaintiff  t/b/m  Wilkinson  being  then  dead,  an  account  was 
decreed  against  all  the  Defendants,  except  three ;  as  to  whom 
the  bill  was  dismissed. 

In  January,  1781,  an  original  bill  in  nature  of  a  bill  of 
revivor  was  filed  by  Thomas  Wilkinson,  heiir  at  law  and  admi« 
nistrator  of  John  Wilkinson,  and  by  Richard  Wolfe  and  James 
Wallace,  against  the  surviving  Defendants,  and  the  represent* 
tatives  of  those  deceased ;  stating,  that  since  the  decree  the 
Defendants,  particularly  Belchier  and  Ironside,  had  thrown 
many  obstacles  in  the  way  of  the  Plaintiffs  and  the  other 
claimants;  that  the  property  continued  in  the  hands  of  the 
managers;  and  the  claimants  from  their  unsettled  state  aa 
mariners  were  unable  to  carry  on  the  accounts  directed  by 
the  decree. 

.    To  that  bill  a  plea  and  answer  were  put  in  on  the  27th 
o{  March,  1782,   pleading  in  bar  the  decree  pronounced  in 

1752; 


1709. 


(78)  See,  post,  Lloyd  v.  Loar- 
ing.  Vol.  VI,  773.  Adair  v.  The 
New  River  Co,,  XI,  429.  Good 
Y.  Slewitt,  XIII,  397.  XIX, 
336.     Broum  v.  Harris,    XIII, 


to  grant  a  lease.  Manning  r. 
Thesiger,  1  Sim.  ^  Stu.  100. 
Baldwin  v.  Lawrence,  Attorney 
General  v.  Heelis,  Weld  v.  Bon- 
ham,  2  Sim.  '^  Stu.  18,  67,  91. 


652.     Cockbvm    v.    Thompson,    The  jarisdiction  has  been  main- 


XVI,  321.     Pearce    v.  Piper, 

XVII,  1.  1  Jac.  Sf  Walk.  369, 
870.  Meux  y.  MaUby,  2  Swanst. 
277.  There  is  some  confusion 
in  the  abstract  of  that  case,  re- 
presented as  upon  a  bill  by  the 


tained  also  in  the  cases  of  the 
Theatres  upon  the  same  prin- 
ciple of  partnership;  where  it 
is  impossible,  or  very  difCcult, 
to  bring  before  the  Court  all 
persons  interested,  whether  as 


vendee,   instead    of   a    sapple-    Plaintiffs    or  Defendants.     See 
mental    bill    by  the    assignees    the    note    ante.    Vol.   I,    130: 


ttnder  a  commission  of  bank- 
raptcy  against  the  original  Plain* 
tiff,  for  a  specific  performance 
of  an  agreement  by  the  vendor 

UU2 


otherwise  all  must  be  parties: 
Beaumont  v.  Meredith,  3  Fei .  ^ 
Bea.  180. 


Pearsom 

V, 

Bblchibr. 


028  a 
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1752;  and  tliat  no  proceedings  were  had  thereon;  and  stating, 
that  several  Defendants,  and  their  Solicitors,  and  the  im-* 
mediate  representatives  of  several  parties,  had  died  since  the 
decree;  and  no  bill  of  revivor  was  filed  until  the  23d  of 
January^  17SL 

The  plea  was  argued  before  Lord  ThurlaU);  and  on  the 
30th  oiJuly^  1782,  his  Lordship  ordered  the  plea  to  stand 
for  an  answer,  with  liberty  to  except. 

Some  of  the  Defendants  put  in  answers :  others  died  with- 
out having  answered.  John  Belchier,  a  Defendant  to  the 
original  bill  in  nature  of  a  bill  of  revivor,  died  in  1785  without 
having  put  in  answer ;  leaving  WitUam  Belchier,  his  executor 
and  heir-at-law.  Some  exceptions  were  taken,  which  were  not 
prosecuted;  and  no  farther  proceedings  took  place  till  1786; 
when  another  bill  was  filed  by  Jane  Wilkinson^  widow  and 
administratrix  of  Thomas  Wilkinson,  and  administratrix  de 
bonis  non  of  John  Wilkinson.  The  *  Plaintifi*  was  afterwards 
admitted  to  sue  in  formd  pauperis.  In  1787  the  bill  was 
amended  by  Jane  Pearson^  the  daughter  and  executrix  of 
Thomas  Wilkinson,  and  also  administratrix  de  bonis  non  of 
John  Wilkinson,  Richard  Wolfe,  and  James  Wallace.  -The 
suit  was  afterwards  revived  upon  several  subsequent  abate- 
ments. The  last  bill  of  revivor  was  filed  in  June  1791.  * 
*  When  the  cause  came  on,  the  Defendants  were  the  deri- 
vative personal  representatives,  heirs  at  law,  devisees,  and 
legatees,  of  the  original  Defendants ;  two  Solicitors,  who  had 
been  been  employed  by  William  Belchier ;  and  the  Ban^  of 
England;  the  South-Sea  Company;  the  Roytd  Exchange 
Assurance ;  and  the  East  India  Company. 

The  bill  contained  a  variety  of  charges,  with  a  view  to  esta- 
blish, that  the  produce  of  the  captures  were  possessed  by  the 
representatives  of  the  original  Defendants;  that  dispositions 
of  the  property  had  been  made  for  the  purpose  of  eluding 
inquiry ;  and  that  the  original  Defendants  clandestinely  paid 
Robert  Sinclair,  a  considerable  sum  of  money  to  put  an  end 
to  all  farther  proceedings ;  from  a  beUef,  that  no  other  of  the 
claimants  would  be  able  to  prosecute  the  cause;  and  that 
Sinclair  continued  to  receive  an  annuity  in  recompenoe  of 
having  forborne  to  proceed  farther  in  the  suit. 
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These  charges  were  not  supported  by  evidence ;  and  were 
denied  by  the  answers. 

The  DefendiEints  did  not  admit  any  receipts  by  the  persons 
they  represented :  but  they  relied  on  the  length  of  time,  as 
affording  a  presumption  of  satisfaction.  The  answers  also 
stated^  that  the  assets  were  distributed ;  advertisements  having 
been  published  for  creditors. 


ITOP. 


Pearson 

9. 
BSLCHI^R, 


Mr.  Graham^  for  the  Plaintiffs,  stated  the  case;  and  in 
palliation  of  the  delay  alleged  the  poverty  of  the  Plaintiffs^ 
and  their  situation  as  sea-faring  people  in  an  unsettled  way 
of  life. 

The  Counsel  for  the  Defendants  were  not  called  on  by  tbQ 
Court. 


[  •6S0] 


Master  of  the  Rolls. 
I  am  extremely  sorry  for  these  poor  people ;  but  it  is  im- 
possible to  entertain  this  bill.  Length  of  time  cannot  be 
^pleaded  in  bar  in  the  Court  of  Chancery :  but  I  adhere  to 
the  principles,  which  are  fully  detailed  in  Hercy  v.  Din" 
woody  (79),  Lord  Deloraine  v.  Browne {%Q)y  and  Smith  v. 
CZiiy(81).  Under  these  circumstances  therefore  the  bill  must 
be  dismissed. 

-  I  very  much  disapprove  of  this  bill  in  making  several  of 
these  Defendants  parties.  The  original  Plaintiffs  were  not 
paupers :  but  the  Plaintiff  now  before  the  Court  is  a  pauper. 
I  should  have  dismissed  the  bill  with  costs,  if  it  was  not  for 
that  circumstance.  A  pauper  is  liable  to  be  committed  for  A  paaper  is 
filing  an  improper  bill  (82):  otherwise  they  might  be  guilty  hable  to  be 

of  great  oppression.  committed  for 

filiDg  an  imv 

■  proper  bifl. 

The  Defendants  did  not  press  for  any  order  against  the 
Plaintiff  on  that  ground, 

» 

(79)  Ante,  Vol.  II,  87.    Jones        (81)  Amb.  646.     3Bro.  C.  C. 
y.  Turberville^  11,  and  the  note,    639,  n. 

p.  15.  (82)    Ex  parte    Shaw,    ant^, 

(80)  3  Jffro.  a  C.  633,  Vol.  II,  40. 
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May  9th. 
Bill  by  a  le-     nPHIS  bill  was  filed  against  an  executor  by  a  legatee  of 

gatee,  very  200/.  with  her  husband,  to  have  the  legacy  secured.    The 

nearly  of  age,  legatee  was  still  an  infant :  but  she  wanted  only  a  few  months 
to   secure  the    ^^  ^^^  ^^^  ^^  twenty-one. 

^  ^  *  The  executor  admittin^c  assets,  the  usual  decree  was  made, 

costs  were  t 

riven  out  of     *^**  ^^  legacy  Should  be  paid  into  Court,  with  costs  out  of 

the  estate :       the  testator's  estate. 

but  that  will 

not  be  done  in      Mr.  Coxy  for  the  residuary  Legatee,  complained,  that  it  was 

future  upon  a    ^  hardship  upon  him  to  give  costs  out  of  the  estate  in  such 

bill  to  secure    ^  ^^^  ^  ^^ .  ^^  jf  ^^  Plaintiffs  would  have  waited  a  few 

egacy  o     juQjiths,   they  might  have  received  the  legacy  without'  the 
an  mfant;  as  ^        „ 

under  the  necessity  of  a  biU. 

legacy  act 

36  Geo.  III.  Master  of  the  Rolls, 

c.  52,  §  32,  the      I  must  give  the  costs  out  of  the  testator's  estate.     If  a 

executor  may   testator  wishes  to  prevent  the  costs  of  such  bill  from  falling 

pay  the  legacy  up^^  his  estatCi  ho  ought  to  give  the  legacy  to  a  trustee  for 
into  Court;        ^^  ^^^^^ 

when  of  aire  c^®>  ^^^  since  the  late  Legacy  Act  (83)  the  executor  has 
may  petition  nothing  to  do  but  under  that  Act  to  pay  the  legacy  into  Court; 
for  it.  and  then  he  has  done;  and  the  infant,  when  of  age,  may  pe- 

tition for  it.  That  ought  to  be  known ;  as  it  will  save  great 
expence;  and  prevent  the  hardship  to  residuary  legatees. 
Before  that  Act  an  infant  legatee  was  obliged  to  file  a  bill 
against  the  executor ;  and  he  could  not  safely  pay  the  legacy 
without  a  decree. 

I  shall  therefore  direct  the  costs  to  be  paid  out  of  the  estate 
in  this  case :  but  I  desire  it  to  be  observed,  that  I  shall  not 
do  so  in  future  (84). 

(83)  36  Geo.  III.  c.  52,  $.  32.  (84)  WiUon  y.  BrownMmitK 
37  Geo.  III.  c.  185.  post,  Vol.  IX,  180. 

f 
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Rolls. 

COX  V.  CHAMBERLAIN.  1799. 

Maymh,\Uh. 
"D  Y  indentures  of  lease  and  release,  dated  the  24th  and  25th  ^,  Laving  both 

o(  June  1777,  previous  to  the  marriage  o{  Thomas  and  a  power  and 
Elizabeth  CoXy    two  houses  in  Wisbeach  were  conveyed    to  an  interest^ 
four  persons   and   their  heirs,   to  hold  the  same  urito   them  *^®  estate  be- 
their  heirs  and  assigns,  upon  the  several  uses  and  trusts  after  ^^  conveyed 
declared;  that  is   to  say,  after  the  marriage   to  the  use  of  i.  *  ?    wses  as 
Thomas  Cox  and  his  assigns  for  the  term  of  his  life;  remainder  pQjn*    ^-.j  |^ 
to  the  said  trustees   to  preserve  contingent  remainders ;  re-  defaalt  of  ap- 
mainder  to  the  use  of  the  s^\di  EUzabeth  for  life,  for  her  pointment,  to 
jointure,  and  in  bar  of  dower;  and  after  the  death  of  the  him  in  fee, 
survivor  to  the  use  of  their  children  according"  to  their  ap-  conveys  by 
pointment,  and  for  want  of  appointment,  equally,  as  tenants  [^**®  "''^  ^«- 
in  common,  in  tail:  if  but  one,  to  the  use  of  that  one,  and    ,      *     a      f 
the  heirs  of  his  or  her  body ;  and  in  default  of  such  issue,  to  appointment- 
the  use  of  Thomas  CoXy  his  heirs  and  assigns  for  ever.  the  deed  ope- 

The  indenture  contained  a  proviso,  that  it  should  be  law-  rates  as  a  con- 
fnl  for  Thomas  Cox  and  his  wife  Elisabeth  during  their  joint  veyance  of  his 
lives  by  any  writing  or  writings  under  their  hands  and  seols,  '^^^erest,  not  as 
attested  by  two  or  more  credible  witnesses,  and  by  and  with  JJ  ^^^''''''^''°. 

the  consent  and  approbation  of  the  said  two  trustees  or  the  .  „     .-  * 

'     . ,  .  .  especially  if 

Burvivor  of  them,  testified  as  therein  mentioned,  to  revoke  ^i^^  ^f, 

the  uses,  estates,  limitations,  and  •agreements,  therein  limited  L  "32 J  ^^^^  ^^ 
or  declared  concerning  the  said  premises,  and  to  limit,  de-  the  latter  con- 
clare^  and  appoint  any  new  or  other  uses  or  estates  concern-  struction  will 
ing  the  premises,  whereof  the  uses  should  be  revoke^,  or  any  °®^®*'  "*®  ®"" 
part  thereof;  so  that  at  or  before  the  time  of  such  revocation  ^ 
the  said  Thomas  Cox  and  his  wife  should  with  such  consent    Power  to  re^ 
and  approbation,  as  aforesaid,  convey  and  assure  other  lands,  ^^®  usea, 
tenements,  and  hereditaments,  of   an  estate  of  inheritance  •^bstituting 
in  fee-simple,  in  possession  and  not  in  reversion,  being  free-  ^.  *  * 

hold,  or  copyhold  subject  to  a  fine  certain  and  not  arbitrary,  .j^^.     '      .   .._ 
in  some  convenient  place  or  places  in  Englandy  of  equal  or  tution    of 

better  eqnitable,  for 
legal,  estates,  thoagh  a  bad  execution  at  law,  is  sofficient  inequity;  as 
wbere  it  is  done  by  appointing  under  a  power,  and  declaring  uses  upon 
the  appointment;  which  are  consequently  mere  trusts^ 

Purchaser  justified  in  taking  a  fair  objection,  though  over-ruled. 

Interest  given  at  4J  per  centp 
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ITM.         better  value  than  the  messuages,  lands  or  hereditaments,  the 
Cox  ^^^^  whereof  should  be  so  revoked,  and  in  Ueu  thereof,  upon 

V.  such  and  the  like  provisoes^  Umitations  and  agreements,  as 

Chambbh-     iijg  premises,  the  uses  whereof  should  be  revoked,  were  there- 
by limited,  or  as  near  thereto  as  mi.^ht  be* 

By  indentures  of  lease  and  release,  dated  the  11th  and  12th 
of  October  1784,  a  capital  messuage  and  other  premises  in 
Wisbeach  were  conveyed  to  Robert  Freeman  (one  of  the 
trustees  in  the  marriage  settlement  of  Thomas  Cox)  and  his 
heirs,  to  hold  to  him  and  his  heirs  to  the  use  of  such  person 
or  persons,  and  for  such  estate  or  estates,  interest  or  interests, 
and  with,  under,  and  subject  to,  such  powers,  provisoes,  and 
agreements,  as  Thomas  Cox  should  by  deed  or  writing  under 
his  hand  and  seal  limit,  declare,  or  appoint;  and,  in  defiEiult 
thereof,  to  the  use  of  the  said  Thomas  Cox  bis  heirs  and 
assigns* 

In  1792  Thomas  Cox  entered  into  a  contract  to  sell  the 
estates  comprised  in  the  settlement  of  1777. 

By  indentures  of  lease  and  release,  dated  the  19th  and  2Qth 
o{  August  1792,  Thomas  Cox  in  pursuance  of  all  the  powers 
in  him  vested  did  with  the  consent  and  approbation  of  the 
surviving  trustees  in  the  marriage  settlement  grant,  bargain, 
sell,  aUen,  remise,  release,  and  confirm,  limit,  declare,  and  ap- 
point, and  the  said  Thomas  Cox  and  his  wife  did  with  the  like 
consent  and  approbation  convey  and  assure,  to  the  siud  sur- 
vivuig  trustees  and  their  heu^  and  assigns  the  said  capital 
^lessuage  and  part  of  the  other  premises  comprised  in  the  in- 
denture o{  October  1784,  to  hold  to  them,  their  heirs  and 
assigns,  to  and  for  the  same  uses,  trusts,  intents,  and  purposes 
and  subject  to  the  same  powers,  provisoes,  limitations,  and 
£  ^689  ]      *  agreements,  as  were  limited,  declared,  and  expressed,  in  and 

by  the  said  indenture,  dated  the  25th  oiJune  1777. 

By  indentures  of  lease  and  release,  dated  the  1 9th  and  20th 
of  August  1793,  Thomas  Cox  did  with  the  like  consent,  as 
aforesaid,  grant,  bargain,  sell,  alien,  remise,  release,  and  con- 
firm, and  Thomas  Cox  and  his  wife  did  convey  and.  assure, 
unto  the  said  suprivipg  trustees  ^d  their  heirs  and  assigns  a 

piece 
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piece  of  ground  and  other  premises  in  Wisbeach^  to  hold  to         17W« 


and  for  the  same  uses,  trusts,  intents,  and  purposes,  and  sub*  ^ 

ject  tothe  same  powers,  provisoes,  limitations  and  agreements,  ^^ 

as  were  limit;ied,  declared,  and  expressed,  by  the  indenture  of  Cbam bbr« 

JtmelTH.                                      •  ^'''• 

By  indentures  of  lease  and  release,  dated  the  21st  and  S2d 
of  August  1793,  Thomas  Cox  and  his  wife  revoked  the  uses^ 
of  the  man*iage  settlement. 

Some  doubts  have  been  thrown  upon  the  title,  with  respect 
to  the  value  of  the  substituted  estates,  and  also  upon  the  sup- 
position, that  the  indenture  of  August  179Swa8  intended  to 
operate  as  an  execution  of  a  power,  and  therefore  it  was 
doubtfiil,  whether  the  legal  estate  did  not  vest  in  the  trustees 
in  which  case  the  uses  declared  thereon  would  be  void  at  law, 
and  would  be  good  only  as  trusts  in  equity,  the  purchaser 
declined  to  complete  the  contract ;  upon  which  the  bill  was 
filed  against  him  for  a  specific  performance;  and  the  usual 
decree  was  made,  referring  it  to  the  Master  to  inquire,  whe- 
ther a  good  title  could  be  made. 

The  Master  in  his  report  set  forth  all  the  deeds ;  and  he 
found,  that  the  substituted  estates  were  in  August  1793  of 
greater  value  thsMi  the  estates  comprised  in  the  marriage  set- 
tlement ;  and  that  the  Plaintiff  could  make  a  good  title  to  the 
estates  comprised  in  the  agreement. 

Exceptions  were  taken  to  this  Report ;  which  were  argued 
with  a  view  to  the  costs :  but  the  Defendant  had  been  a  con- 
siderable time  in  possession  under  the  agreement. 

Mr.  Graham  and  Mr.  Thompson,  in  support  of  the  Ex« 
ceptions. 
By  the  original  settlement  the  legal  estate  was  clearly  vested 
in  the  parties  beneficially  interested  under  that  settlement ;  and 
the  trustees  *had  no  legal  estate.  The  question  is,  whether  [  ^634  ] 
the  conveyance  of  the  substituted  estates  does  not  vary  essen- 
tially in  limiting  the  uses  from  the  uses  limited  by  the  original 
settlement.  The  Plaintiff  in  the  same  instrument  uses  words 
applying  to  the  conveyance  of  an  estate  in  fee-simple,  and  also 
to  the  execution  of  a  power  of  appointm^it.  Such  an  union 
in  the  same  conveyance  is  very  unapt  and  improper :  but  thq 

instrinnenti 
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1790.  instrument^  though  inaccurate,' amounts  to  sL  complete  execution 

^1^^*^         of  the  power.     Then  the  other  words,  importing  the  convey- 

^^  ance  of  an  interest,  are  completely  inoperative.     Considering 

Chambbb-*    it  then  as  the  execution  of  a  power,  the  necessary  effect  of 

*^*^'         it  is  to  vest  the  legal  estate  in  the  trustees  (85);   and  then 

the  objection  arises:  the  estates  of  the  persons  beneficially 

interested  being  merely  equitable ;  in  which  respect  there  is 

a  material  deviation  from  the  ^ttlement ;  which  vested  the 

legal  estate  in  the  persons  beneficially  interested.  * 

Mr.  Grant  and  Mr.  RomiUj/^  for  the  Plaintiff. 
The  only  question  is,  whether  this  instrument  operates  as 
a  conveyance  by  lease  and  f  release  or  as  the  execution  of  a 
{)Ower  ?    The  whole  objection  rests  upon  this ;  that  it  must 
Operate  as  the  latter :  but  wfafere  a  man  has  an  interest  and 
also  a  power,  and  does  an  act,  which  may  be  either  a  convey* 
ance  of  the  interest  or  the  execution  of  a  power,  it  shcJl  be 
referred  to  his  interest,  and  not  to  his  power.     Sir  Edward 
Clere^s  Case  ( 86 )  is  an  authority  expressly  to  that  point. 
This  is  a  conveyance  to  the  uses  of  the  marriage  settlement ; 
and  that  conveys  the  legal  estate  to  the  Cestuy  que  use.     The 
instrument  is  certainly  more  proper  for  the  conveyance  of  an 
interest  than  for  the  execution  of  a  power.     The  words  of 
appointment  are  thrown  in  generally  by  the  conveyancer ;  and 
are  quite  superfluous.    The  party  had  no  intention  of  exe« 
Cuting  the  power.    The  Court  always  makes  the  deed  operate 
according  to  the  intention,  if  by  law  it  may.    The  intention 
is  declared  to  be  to  vest  the  estate  in  the  trustees  to  the  uses 
of  the  marriage  settlement.     There  is  no  room  therefore  for 
the  presumption,  that  the  intention  was  merely  to  execute  the 
power,  not  to  convey  an  interest.     That  presumption  is  in 
opposition  to  the  deed;  which  goes  on  to  declare,  that  the 
estate  vested  in  them,  and  was  to  enure,  to  the  uses  of  the 
settlement.     It  does  not  begin  with  words  of  appointment, 
[  •SSS  ]      but  with  those  ♦importing  conveyance.    The  order,  in  which 
the  words  appear,  conours  with  the  form  of  the  instrument  to 
shew,  that  the  first  words  in  order  are  intended  to  be  the 

opemtivo 
(85)  See  the  nature  and  ope-    S3l.     Co.  LU.  271,  6.  Ill,  4. 
ration  of  snch  .powers  clearly        (86)  6  Co.  11. 
explained  in  Mrt  Buikr*B  note^ 


LAIN. 
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operative  words.     He  throws  in  words  of  appointment,  if         1TO9. 
necessary ;  meaning  to  make  use  of  all  the  powers,  that  were  ^ 

in  him.     The  deed  does  not  recite  the  power  particularly ;  but  v.- 

is  in  pursuance  of  all  powers.    There  is  considerable  doubt,     Chamber- 
whether  the  power  was  not  merged  in  the  interest  he  had, 
upon  the    authority  of  the  late    case  of  GoadiU  v.  Brig- 
ham  (87). 

But  if  the  legal  estate  was  vested  in  the  trustees,  yet  the 
proviso  in  the  settlement  was  substantially  compHed  with;  for 
the  estates  were  in  equity  in  the  persons  entitled  under  the 
settlement;   and  they  could  come  here  for  the  legal  estate, 
whenever  they  thought  fit. 

Mr.  Graham,  in  Reply. 
Sir  Edward  Clere's  Case  is  not  applicable ;  for  there  was 
no  reference  to  the  power;  the  intention  was  clearly  to  devise: 
but  ic  is  impossible  to  read  this  deed  without  seeing,  that  the 
Plaintiff  meant  to  execute  his  power.  How  does  it  appear, 
that  he  intended  only  to  convey  an  interest.  The  effective 
words  are  the  words  of  appointment.  There  could  be  no 
meaning  in  the  wife's  joining,  except  to  execute  the  power  -in 
the  marriage  settlement :  but  there  is  also  a  plain  intention  to 
execute  the  power  in  the  deed  of  October  1784,  which  was 
confined  to  him ;  and  as  to  which  her  execution  was  nugatory. 
An  execution  of  both  powers  was  evidently  intended. 


Master  of  the  Rolls. 
I  have  considered  this  case  sufficiently  to  enable  me  to  May  lUlL 
decide  upon  the  point  of  the  exceptions :  but  some  facts  are 
to  be  ascertained,  which  do  not  appear  sufficiently  upon  the 
bill  and  answer  to  enable  me  to  determine  as  to  the  costs. 
Unless  facts  of  the  sort  I  allude  to  come  out,  1  should  order 
the  contract  to  be  performed  without  costs  on  either  side. 

Upon  these  exceptions  the  question  is  now  reduced  to  tnis 
objection  in  point  of  conveyancing ;  for  no  objection  is  made 
to  the  principal  title  to  the  substituted  estates ;  and  it  now  ap* 
pears,  the  Defendant  is  satisfied,  or  at  least  sees  no  good 
ground  to  oppose  the  Report,  as  to  the  value  of  the  sub- 
stituted 
(87)  1  Bosanquet  and  Puller's  Reports,  192. 


Cox 
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11790.  atituted  estates.  By  the  marriage  settlement  there  is  no  legal 
estate  in  the  trustees.  Nothing  is  more  clear  than  that  in 
order  for  the  Plaintiff  to  avail  himself  of  the  power  given  by 
C.^ABiBBR•     that  settlement  it  must  be  strictly  complied  with.     On  the  one 

^'^^*  side  it  is  contended,  that  it  has  been  compUed  with :  on  the 
other,  that  it  has  not.  I  shall  not  trouble  myself  with  the 
estate  afterwards  purchased,  in  order  to  make  up  sufficient  for 
the  substitution.  I  will  suppose  the  whole  title  to  be  under  the 
deed  of  October  1784.  The  Plaintiff  having  entered  into  this 
contract  has  conveyed  the  substituted  estates  by  these  deeds 
of  lease  and  release,  dated  the  19th  and  20th  of  August,  1792, 
in  pursuance  of  all  powers  in  bim  vested,  and  containing  words 
both  of  conveyance  and  of  appointment.  This  was  prepara- 
tory to  the  revocation  of  the  uses  of  the  settlement,  and  to 
enable  the  Plaintiff  and  his  wife  to  revoke  them  under  the 
power.  The  question  is,  whether  under  this  deed  there  is  a 
good  e^^ecution  of  the  condition  in  the  proviso;  or,  in  other 
words,  whether  by  the  deeds  the  Plaintiff  had  legally  con- 
veyed to  the  trustees  in  the  settlement  this  other  estate  exactly 
in  the  same  manner  and  to  the  same  uses  as  the  estates  com- 
prised in  the  settlement.  The  objection  is  entirely  technical, 
and  certainly  very  nice,  and,  I  rather  think,  a  Uttle  too  re- 
fined j^  though  an  objection  of  that  sort  certainly  may  fairly  be 
made ;  and  I  will  not  find  fault  with  a  purchaser  for  taking  the 
opinion  of  the  Court  upon  it,  if  gentlemen  of  great  character 
really  state  it  as  a  fair  ground  of  objection  (88).  The  objec- 
tion arises  from  the  mode,  in  which  the  estate  substituted  was 
conveyed  to  the  Plaintiff;  which  was,  to  the  use  of  sudi  per- 
son or  persons,  and  for  such  estate  or  estates,  interest  or  in- 
terests, and  with,  under,  and  subject  to,  such  powers,  pro- 
visoes and  agreements,  as  he  should  by  deed  or  writing  under 
his  hand  and  seal  limit,  declare,  or  appoint ;  and,  in  default 
thereof,  to  the  use  of  him,  his  heirs  and  assigns.  This  there- 
fore was  vested  in  him  ( 89  )  at  the  time  of  the  substitution ; 
and  the  mode,  which  he  takes  for  that  purpose,  is,  not  by  ex- 
pressly declaring,  that  in  pursuance  of  his  power  he  appointSt 

but 
{QQ)^islabie  v.  /2ice,  ZMadd.    v«  Lmrd  Camelford,  II,  698»  and 

236.    Thorpe  v.  Frier,  4  Madd.    the  qotes,  706.    I,  300.    Doex. 

466.  Martin,  4  Term  Rep.  30.     Cm- 

(89)  Ante,Vol.  Ill,  661.  Smith    ningham  v.  Jfooc/y,  1  Fei.  174. 
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but  by  this  conveyance  of  leaae  and  release;  in  whicli  he  Ude# 
words,  that  cannot  at  all  apply  to  the  power ;  and,  as  he  had 
both  a  power  and  an  interest,  it  is  now  said,  to  invalidate  the 
deed,  the  Court  must  say,  he  did  this  in  execution  of  his 
power  only,  and  not  to  convey  his  •  interest ;  that  it  must  be 
referred  only  to  the  power ;  though  the  trustees  are  in  posses- 
sion by  virtue  of  the  lease ;  which  was  perfectly  nugatory,  }f 
he  meant  only  to  execute  his"  power.  That  is  going  out  of  die 
way  to  raise  objections,  which  the  Court  is  in  the  habit  of  very 
much  discouraging.  I  will  not  determine^  whether  it  would 
not  have  been  a  fatal  objection,  if  it  had  been  an  execution 
of  the  power,  vesting  a  trust  estate  instead  of  the  legal 
estate  under  the  settlement.  Unquestionably  it  woidd  be 
so  at  law. 

I  shall  not  enter  into  the  question,  whether  upon  the  case 
of  GoodiU  V.  Brigham  the  power  could  not  have  been  exer- 
cised.   I  think  notwithstanding  that  case  he  might  have  ap- 
pointed a  use  under  the  power ;  for  I  do  not  conceive,  the 
Judges  meant  to  decide,  that,  where  there  is  a  conveyancer  to 
such  uses  as  a  man  shall  appoint,  and  in  default  of  appoint- 
ment, to  his  own  right  heirs,  the  party  may  not  under  the 
power  create  an  estate,  that  will  supersede  the  estate  in  fee ; 
though  perhaps,  not  to  bar  dower  (90).    If  that  case  is  takeit 
in  the  full  extent,  it  is  very  doubtful,  and  would  set  aside  half 
the  conveyances  in  the  kingdom,  and  I  desire  it  to  be  under- 
stood, that  is  not  my  opinion  (91).      But  I  do  not  by  any 
means  go  upon  that  ground.    I  will  suppose  he  had  the  power: 
but  he  also  had  an  interest.     The  very  respectable  opinions^ 
upon  which  this  objection  has  been  taken,  only  state  it  as  a 

doubt; 


(90)  Since  in  Bay  v.  Pung, 
6  Madd.  310,  and  5  Bam.  Sf  Aid. 
661 9  dower  was  thus  barred, 

(91)  See  Maundrell  v.  Mavn* 
drell,  post.VoI.VII,  567^  X,246. 
In  GoodiU  v.  Brighofn  the  power 
appears  to  have  been  considered 
void,  f»an  attempt  to  qaalify  the 
absolute  fee-simple  previoasly 
given,  and  to  restrain  the  rights 
incident  by  taw  to  that  estate. 


Cox 

V. 

Chamber- 
[•637  ] 


Thus  a  condition,  inconsistent 
with  the  gift,  as  that  a  legatee, 
taking  the  absolute  interest  by 
the  will,  shall  not  dispose  of  th^ 
principal,  that  tenant  in  fee  shal^ 
not  alien,  or  tenant  in  tail  shall 
not  suffer  a  recovery,  is  void. 
So  is  an  exception  of  the  thing,, 
that  is  the  subject  of  the  gift* 
See  Brddley  v.  Peixaio,  aate. 
Vol.  Ill,  324. 
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doubt ;  and  they  are  opposed  by  the  opinion  of  another  gi^n* 
deman  in  favour  of  the  title.  But  I  must  determine  upon  the 
case,  as  it  appears  upon  consideration  of  the  conveyance ;  and 
I  am  clearly  of  opinion  upon  every  principle,  upon  which  the 
Court  acts  with  regard  to  the  construction  of  conveyances, 
that  it  would  be  monstrous  in  this  case  to  hold,  that,  where 
there  is  a  power  and  an  interest,  and  the  act  being  equivocal, 
it  is  doubtful,  whether  he  acted  under  the  one  or  the  other, 
the  Court  should  adopt  that,  which  would  defeat  the  instru- 
ment. But  this  case  goes  farther ;  for  the  act  is  not  equivocaI« 
The  party  has  made  use  of  words,  that  have  no  reference  to 
the  execution  of  a  power.  I  am  of  opinion  therefore,  that 
this  is  an  exceedingly  good  title. 


[688] 


Qtuere,  whe- 
th^  a  pmr- 
cbaser  uider 
a  power  to 
revoke  uses, 
sobstitoting 
other  estates 
of  equal  value, 
is  not  boond 
to  shew  the 
valoe  of  the 
snbstitated  es* 
fates. 


The  next  question,  as  to  the  value  of  the  substituted  estates, 
will  have  an  influence  as  to  the  costs.  It  is  very  impolitic  to 
give  a  power  to  substitute  estates  without  absolving  a  pur* 
chaser  from  the  necessity  of  looking  after  the  estates  substi- 
tuted. It  is  very  aukward  for  a  purchaser  to  find,  he  has  a 
fact  to  look  a^fter,  whether  the  substituted  estates  are  of  a 
given  value.  But  the  power  must  be  executed  strictly.  I  ad- 
mit, that,  if  there  had  been  no  decree  in  the  cause,  it  is  not 
dear,  that  it  would  not  have  lain  upon  the  purchaser  to  shew 
against  the  children  the  value  of  the  substituted  estates. 
I  wished  therefore  to  know,  whether  the  Defendant  at  the 
time  of  his  purchase,  knew,  it  was  a  title,  that  could  not  be 
made  good  without  the  substitution  of  estates.  That  does  not 
appear  upon  his  answer.  With  respect  to  the  costs  it  is  very 
material  to  know,  whether  he  was  apprised  of  it.  It  was  a 
very  reasonable  contest  down  to  the  hearing. 


No  inquiry  was  directed:  but  the  exceptions  were  over- 
ruled, and  the  deposit  divided.  The  decree  directed  a  spe- 
cific perfomlance  of  the  contract,  and  an  account  of  the  prin- 
cipal money  due,  with  interest  at  4/.  lOs^per  cent.  (92),  but 
no  costs  on  either  side. 


(92)  See  ante,  Vol.  II,  511. 
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RUSH  V.  HIGGS.  l'^^^- 

Q^EORGE  CULHAM  by  a  will,  dated  die  5th  of  Mag,    Tkhi  Court 

1794,  and  duly  attested  to  pass  real  estate,  authorised,  will  not  before 
empowered,  ordered,  and  decreed,  Edward  Rush  and  George  •  decree  intcr- 

Culham,  jun,  and  the  survivor,   his  executors  and  adminis*-  J^*® 

^  .  ^  of  an  executor 

trators,  as  soon  as  might  be  after  his  decease  absolutely  to  sell  j^^-^jj^g^  ^  ^^^ 

and  dispose  of  all  and  so  much  of  his  messuages,  .lands,  tene^  ditor  proceed^ 

ments,   hereditaments,  and  estates,  as  was  or  were  copyhold  iog  at  law. 

or  customary  holden,  and  also  of  all  such  parts  of  his  goods^ 

chattels  and  personal  estate  and  effects,  as  should  not  connat 

of  ready  money,  or  be  invested  upon  government  or  real  secttr 

rities ;  and  his  freehold  estates  he  devised  to  them,  their  hieirg 

and  assigns,    in   trust  to  sell  and  dispose  thereof,  dkd  the 

money  arising  from  such  sales,  and  the  retits  and  profits  of  kik 

freehold,  copyhold,  and  personal,  estates,  to  be  disposed  of, 

as  aforesaid,  *  until  such  sales,  and  all  such  debtA  owing  to      [  ^639  j 

him  at  his  decease,   which  should  not  be  invested  in  such 

stocks,  funds,  or  securities,  as  aforesaid ;  and  which  he  willed 

his  executors  to  call  in,  and  his  ready  money  at  hb  death,  he 

directed  should  be  applied  and  disposed  of  by  his  executors 

in  payment  of  all  such  debts  as  he  should  owe  by  mortgage  or 

otherwise,  and  also  his  fimetal  and  probate  charges ;  and  the 

overplus  should  be  invested  in  thie  funds  or  Govenunent  secu-^ 

rities ;  the  interest  and  dividends  of  which  he  directed  to  b^ 

paid  to  his  wife  during  her  widowhood,  and  within  six  months 

after  her  death  or  marriage  theeapital  to  be  transferred  to  hk 

son  George  WiUiam  Culham,  with  a  limitation  over  in  case  of 

his  death  under  the  age  of  twenty-one  in  favor  of  the  tes^ 

tator's  nephews  and  nieces. 

The  testator  by  another  will,  dated  the  44h  of  August,'  Itfftg 
and  duly  executed  to  pass  real  estates,  directs,  that,  &ni, 
after  his  funeral  expences  and  just  debts  are  discharged,^ 
which  he  leaves  to  be  done  by  his  wife  Lydia  Culhdm  and 
Edward  Rush  as  executors,  trusting,  that  Rush  will  accept 
20/.  for  his  trouble,  secondly,  that  they  be  the  g^rdians  to 
his  son  George  Culham,  about  nine  years  of  age,  until  he 
shall  be  twenty-one.    The  testator  ntat  directs,  that,  until  bis 

sell 
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son  shall  arrive  at  the  age  of  twenty-onci  his  education  ami 
brining  up  shall  be  paid  out  of  the  rents  arising  from  his 
estates ;  and  the  overplus^  if  any,  to  be  taken  to  and  for  the 
use  of  his  wife ;  and  he  directs,  that,  When  his  son  shall  be 
twdnty-one,  he  shall  pay  out  of  the  testator's  estate  or  estates 
the  sum  of  SOL  sterling  by  half-yearly  payments  to  the  said 
Jaffdia  Culham  during  her  natural  life ;  and  all  his  household 
furniture,  goods,  and  stock  alive  or  dead,  he  left  to  the  use 
of  his  said  wife,  until  hb  ioH  should  be  twenty-aactf 


[♦640] 


The  testAtor  died  soon  after  the  execution  of  this  willi 
leaving  his  wife,  his  only  child  George  WiUiam  Culham,  still 
an  infant,  and  several  nephews  and  nieces,  surviving  him. 

Edward  Rush,  having  proved  the  last  will,  filed  the  biH 
upon  the  7th  o( February,  1799,  stating  both  wills;  and  that 
the  testator  was  indebted  to  several  persons,  and,  among 
others,  to  the  Defendant  Higgs ;  who  commenced  an  action 
against  the  Plaintiff ;  and  charging,  that  the  Plaintiff  has  not 
personal  estate ;  and  that  he  is  not  authorised  to  seU  the  real 
estate  without  the  consent  of  the  *  testator's  widow  and  son; 
Who  insist,  that  the  real  estate  is  not  liable  to  the  debts ;  the 
first  will  being  revoked ;  and,  if  not,  that  aft^r-purchaaed 
estates  cannot  be  affected ;  and  that  the  other  Defendants,  th^ 
nephews  and  nieces  of  the  testator,  claim  some  interest^u 

The  bill  prayed  an  injunction  against  the  Defendant  Higgs; 
and  that  the  Defendants  may  state  their  claims ;  and  that  the 
Plaintiff  may  have  the  directions  of  the  Court  for  the  ezecu^ 
tion  of  the  will,  and  may  be  indemnified. 

The  common  injunction  having  been  obtained,  the  De- 
fendant Higgs  by  his  answer  admitted  the  two  wills;  and 
stated,  that  the  testator  was  indebted  to  him  in  the  sum  of 
105/.  5s.  and  upwards  for  money  lent  and  advanced,  and  paid 
and  received  to  and  by  the  testator;  that  the  Defendant 
Inrought  an  action,  proceeded  to  trial,  and  obtained  a  verdict 
in  Hilary  Term  last  for  that  sum  and  costs  against  the  Plaiih- 
tiff.  The  Defendant  believes,  that  the  declaration  was  filed 
in  the  usual  and  common  form ;  and  the  Plaintiff  pleaded  the 
general  issue  only;  and  the  Defendant  beUeves,  that  the 
Plaintiff  at  the  time  of  putting  in  his  said  plea  had  possessed, 
and  that  he  still  possesses,  sufficient  efibcts  of  the  said  Georgs 
Cnlham  to  answer  the  Defendant's  said  debt. 
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'  In  th^  last  Term,  just  before  the  rising  of  the  Court,  the  1790. 

common  order  for  dissolving  the.  injunction  Nisi  having  been  -o^^^ 
obtained  upon  the  answer's  coming  in,  Mr.  Fonblanque  shewed  ^^ 

cause  against  dissolving  the  ii^unction;  and  it  waa  ordered  ta  BLiooflii 
be  continued. 

r 

Mr.  Owen,  for  the  Defendant,  moved  to  discharge  that 
order. 

The  Lord  Chancelloi^  said,  he  liad  taken  it,  that  there 
had  been  a  decree  for  an  account :  but  it  was  afterwards  men- 
tionedi  that  there  had  not  been  a  decree;  and  he  had  im- 
mediately stopped  the  order. 

Mr.  Mansfield  and  Mr.  Fonblanque,  for  the  Plaintiff. 

Though  there  has  been  no  decree,  enough  appears  upon 
this  Record  to  entitle  the  Plaintiff,  the  executor,  .to  protection. 
Upon  principle  and  authority  an  executor  may  come  into  this 
Court,  and  protect  himself  in  the  execution  of  his  trust  even 
against  a  judgment  ^  obtained  at  law.  The  general  opinion  is,  [  ^641  ] 
that  there  must  be  a  decree,  and  a  decree  obtained  by  another 
creditor.  The  effect  of  that  is,  that,  unless  the  executor  can 
prevail  upon  a  creditor  to  mstitute  a  suit  against  him^  which  in 
the  time  of  Lord  Talbot  was  considered  as  collusion,  he  is  at 
the  mercy  of  the  creditors.  He  may  come  into  this  Court, 
and  state  a  case  entitling  him  to  the  interference  of  the  Court 
against  a  creditor  suing  at  law.  In  Buccle  v.  Aileo,  2  Vem,  37, 
an  executor  brought  a  bill  against  all  the  creditors  to  ascer- 
tain,  who  was  to  be  preferred :  a  demurrer  by  one  was  over- 
ruled.  Upon  such  a  bill  the  assets  would  be  equally  under 
the  administration  of  the  Court  as  upon  a  bill  by  a  creditor^ 
The  objection  is,  that  the  executor  might  dismiss  his  biO, 
or  not  go  on  with  the  suit :  but  the  answer  to  that  would  be, 
that  Jf  he  did  so,  or  was  guilty  of  any  delay,  the  creditor^ 
against  whom  he  applied,  would  have  the  benefit  of  the  legal 
proceeding. 

This  executor  by  mistake  did  not  plead  Plene  admais" 
travit.  He  pleaded  the  general  bsue;  which  by  legal  impli- 
cation makes  him  answerable  for  assets.  That  rule  has  been 
thought  very  hard  even  in  a  Court  of  Law.    In-  Erving  v. 

Vol.  IV.  X  X  PeUsrs, 
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17di>.  Peters,  3  Term  Rep.  B.  R.  685,  Lord  Kenyan  says,  he  yieUs 

-^^"^^  '        to  the  weight  of  the  authorities,  but  not  to  the  reasoning  of 
9,  them.    This  executor  being  empowered  by  the  first  will  ta 

HiOGS.  ^11  the  real  estate  in  the  event  of  the  insuflSciency  of  the  per- 
sonal to  answer  the  debts,  is  sued  by  a  creditor,  and  does 
that,  which  amounts  to  an  admission  of  assets.  It  turns  out, 
that  there  is  a  subsequent  will,  which  revokes  the  former.  He 
was  mistaken  in  point  of  construction ;  and  the  question  b, 
whether  the  Court  will  not  relieve  him  against  the  effect  of 
such  mistake.  If  the  assets  had  been  diminished,  the  Court 
would  have  relieved  him ;  as  where  part  of  the  property  was 
destroyed  by  fire.  As  he  acted  upon  a  false  impression,  this 
Court  will  protect  him. 

Mr.  Oioen,  in  support  of  the  motion. 
The  ground  of  the  modem  cases  in  favour  of  the  power  of 
the  Court  to  interpose  after  a  decree  is  this.  In  Morrice  v. 
T%e  Bank  of  England {9S)  it  was  decided,  that  a  decree  in 
equity  is  equal  to  a  judgment  at  law.  Then  the  creditor  avail- 
ing himself  of  the  decree  had  priority  before  every  creditor, 
[  ^642  ]      ^ho  had  not  obtained  a  judgment.     But  in  ^Darston  v.  The 

Earl  of  Oxford  ( 94 )  it  was  determined,  that  an  executor  may 
voluntarily,  if  he  pleases,  pay  a  specialty  debt  pending  a  suit 
upon  a  bill  filed  by  another  creditor  of  equal  degree.     Sup- 
pose the  case  in  Vernon  to  stand;   where  all  the  creditors 
were  before  the  Court :  in  this  case  the  action  was  brought  by 
one  creditor ;  and  the  bill  is  against  him  only.     Ramsden  v. 
Jackson  (  95 )  is  considered  in  Erving  v.  Peters  a  decision  upon 
the  point,  that  the  plea  of  the  general  issue  by  an  executor 
is  an  admission  of  assets ;  and  after  verdict  he  cannot  take 
advantage  of  what  might  have  been  pleaded.    Mr.  Justice 
Butter  in  Erving  r. 'Peters  removed  the  difficulty  Lord  Kenyon 
felt;  and  stated  JRocJc  v.  Leighton{9^\  which  is  not  truly 
reported  in /Sa/^^/fif,  from  Lord //b/^'s  Manuscript;  who  citing 
Kilbom  V.  Rack  observes,  that  in  regard  the  Defendant  might 
have  pleaded  the  matter  to  the  Scire  facias,  and  had  omitted 
it,  he  had  lost  the  benefit  thereof. 

(93)  Far.  217.     4  Bro.  P.  C.        (95)  1  Atk.  M2. 
287.    Seark  v.  Ltme,  2Vem.  88.        (96)  1  Solk.  310. 

(94)  ZP.Wmi.  401,  n. 
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SketiM  V.  HawUng^yi)  is  to  the  same  point.  In  Brooks 
Y.  Reynolds {9%)  the  reason  given  by  the  Lord  Chancellor 
tox  granting  the  injunction  is,  that  this  Court  having  taken  the 
fund  into  its  own  hands  will  not  permit  the  executor  to  be 
pursued  at  law.  That  case  and  Hardcastle  v.  CheHle{99) 
were  after  a  decree ;  which  is  stated  to  be  the  chief  consi-* 
deration  in  Martin  v.  Martin  ( 100).  There  is  no  instance  of 
an  injunction  before  a  decree:  the  creditor  may  suCi  and  gain 
priority,  if  he  can. 

In  this  case  the  action  was  brought  in  TWmVjf  Terih  179S. 
The  declaration  was  filed  in  Michaebnae  Term.  The  inven^ 
tory  was  made  on  the  I5th  o(  December,  1798.  The  Defen** 
dant  pleaded  non  assumpeii  upon  the  S3d  of  Januafp  1799. 
The  bill  was  filed  in  February  1799.  The  trial  was  at  the 
Sittings  after  Hilary  Term ;  and  the  judgment  was  in  EaUet 
Term.  The  admission  of  assets  by  the  plea  is  condunye. 
Nothing  of  the  supposed  mistake  appears  in  the  answer:  to 
which  alone  the  Court  can  attend.  The  answer  insists^  that 
the  Plaintiff  had  assets.  The  mistake  is  mere  allegation. 
There  is  not  a  suggestion  in  the  bill  about  it.  The  rule  of 
evidence  must  be  the  same  in  equity  as  at  law.  If  the  Pkun- 
tiff  comes  upon  mistake,  he  must  first  prove,  he  had  no  assetiK 
That  must  be  decided  by  a  jury;  and  it  hair  been  decided  at 
l«w,  that  the  *  Record  is  conclusive  evidence  of  assets.  The  [  ^643  ] 
mere  purpose  is  delay.  Th^  fact  is,  and  it  appears  upon 
the  account  taken  in  the  Ecclesiastical  Court,  that  the  PIaiFK< 
tiff  is  in  possession  of  assets  more  than  sufficient  for  this  debt. 


The  Solicitor  Oenerdl  (Amicus  Curia). 
In  Martin  v.  Martin  Lord  Hardwicke  sajs,  that  froiil  the 
conftision  and  inconvenience  in  respect  of  th^  administration 
of  assets  it  had  been  desired,  that  a  new  provision  should  be 
made  by  the  Legislature  concerning  it.  A  direction  was  given 
to  the  Judges,  that  a  bill  should  be  brought  in  as  to  the  per-f 
aonal  assets ;  and  a  short  bill  was  brought  in  upon  the  case 
of  Morrice  v.  T/ie  Bank  of  England,  but  laid  aside  from  the 
difficulty.    The  ground  was  much  argued  before  Lord  7%i/r- 

«  low, 

(97)  1  Wib.  258.  (99)  4  Bra.  C  C.  163.       , 

(98)  1  Bro.  C.  C.  183.  (100)  1  Ves.  211. 
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tow,  that  after  a  decree  a  Court  of  equity  has  a  right  to  6oih 
trdi  all  subsequent  proceedings  of  creditors;  for  unless  it 
does,  they  would  gain  priority,  and  the  Court  could  not 
carry  into  effect  its  own  decree,  and  make  equality  among 
the  creditors* 


Lord  Chancellor. 

The  case  in  Vernon  is  very  singular.  How  dan  there  be  a 
bill  against  all  the  creditors?  Has  that  case  ever  been  fol- 
lowed ?  Is  there  any  instance,  in  which  a  creditor  at  law  has 
ever  been  stopped,  unless  there  was  a  decree,  under  which 
he  could  come  in? 

In  this  case  I  really  took  it  for  granted,  that  there  had  been 
a  decree;  and  under  that  impression  I  directed  them  to  go 
before  the  Master.  Afterwards  on  being  informed,  that  there 
was  no  decree,  I  stopped  the  order.  I  cannot  stop  a  creditor 
at  laWj  unless  there  is  a  decree,  under  which  he  can  go  in(  lr)« 


m 


The  injunction  was  dissolved. 


(i)  Ahte^  •Ibnet  v.  Jukei, 
Vol.  II,  618.  Post,  PaxiM  r. 
Jkmgloi,  Will,  630.  Perry  r. 
Pkelipi,  X,  84.  Gifym  v.  Lady 
Stmikampiim,  XVIII,  469.  See 
the  cases  collected  in  the  note  (6), 
1  SdL  4r  Lefr.  299.  Goaie  v. 
Fryer,2Cox,20l.  Wilicmr^We- 
iherherdp  Terrewe$i  v.  Feaiherby, 
%Mer.  406,  480.  Carres. Bow- 
yer,  Z Madd.  456.  iJae.i^fValk. 
S81,  and  the  note,  282.    Meeker 


V.  Reed,  1  Ball  ^  Beat.  818« 
Clarke  v.  !%€  Earl  of  Or^nrnd^ 
1/ac.  108.  JSeamet  on  Gotlt,  82« 
Jackmm  v.  Leaf  \Jae^i;Walk^ 
229,  as  to  restraining  a  legatee. 
Bedkford  v.  Kembk^  1  Sua.  if 
Siu.  7,  and  the  note,  16,  as  to  a 
suit  in  a  foreign  or  coloaial  Court 
after  a  decree  in  this  Court  on 
the  same  subject  and  between 
the  same  parties. 
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DE  MAZAR  r.  PYBUS. 
KNUDSON  t>.  PYBUS.  1799. 

May2Sth. 
CHRISTIAN  KNUDSON  by  his  will,  made  in  the  East   a  partnenihip 

Indies,  and  dated  the  4th  of  Jnnef  1792,  after  an  intro-  io  London  be- 
duction  declaring  that  instrument  his  will,  and  that  he  was  in  iQg  appointed, 
his  perfect  senses  and  good  health,  &c.  proceeded  thus :  "®*  individu- 

"  And  in  order  to  prevent  all  disputes  between  my  relations  ^^        **  * 
f  touching  my  earthly  property,  aU  sod  every  part  of  which  J™'"^"^^^ 
"  being  of  my  own  acquiring  it  ^ves  me  consequently  ftdl  claimed  the  re- 
and  ample  power  according  to  all  human  laws  and  costumes  sidae  nodis- 
to  give  and  bequeath  and  bestow  of  the  same  to  whom  luid  posed  of  in 
^*  in  what  manner  it  seeypeth  most  honourable  and  fit;  and  exclosion  of 
'^  accordingly  I  do  hereby  ncmiinate  and  constitute  and  ap^  persons  ap- 
^'  point  the  Honourable  Niels  Ryberg  and  Captain  WiUiam  V^^^^  •*• 
^*  Hastey  both  of  Copenhc^en,  Denmark,  to  be  my  lawful  at-        ^  *      " 
«  tomeys  and  executors  to  this  my  will  as  weU  as  guardians  to  ^ardi!lns?in 
**  the  following  infant  children  in  that  country,  now  in  England  J^enffiark,  and 
*^  fcr  dieir  (education.    I  do  also  hereby  nominate,  constitutei  others  ap- 
*^  and  appoint,  the  house  of  Mess'^  Pyb^i  Call,  and  Orant,  poiqted  at- 
♦'  of  New  Bond-Sireei,  London,  in  England,   my  true  and  ^rneyn  and 
^*  lawful  executors  to  this  my  last  will  and  testament  as  well  ®*®^'*'®"  "* 
as  guardians  to  the  aforesaid  children:  namely  jS'if.  Geor^^         ,' 
Knudson,  Cecilia  Knudson,  and  Eloisa  Knudson,  commonly  f^^  ^^  ^^^^ 
called  my  children,  in  the  said  country  for  their  education,  of  kin ;  and  it 
Item,  I  do  also  nominate,  constitute,  and  appoint,  Lieute«  ^as  referred 
''  nant  William  Henry  Hicks,  my  Aid  de  Camp,  and  Henry  tp  the  Master 
**  Wilsone  Esq.  of  Calcutta  in  Bengal,  my  true  and  lawful  '«  appoint  a 
**  attorneys  in  that  country  and  executors  of  this  mylastwiU  g^^^W* 
**  and  testament.     I  enjoin  my  executors  to  see  my  earthly 
**  remains  committed  to  its  mother  earth  Iq  a  suitable  and 
'*  soldier-like  manner:  1000  Sicoas  to  be  paid  as  a  present  to 
'*  the  soldiers,  who  carry  my  corpse  to  the  grave :  500  more  to 
'*  be  distributed  in  aln^s  indiscriminately  upon  the  day  of  my 
'^  interment  upon  the  spot :  a  sword  to  be  given  to  the  brigade 
'^  major  of  the  station  {  also  one  to  each  of  the  adjutants,     I 
'*  do  hereby  give  and    bequeath  to  my  dear  and  beloved 
**  St.  George  K^iudson,  commonly  c§lle4  niy  son,  the  sum  of 
I  «'  40,000/. 
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40^000/.  sterling ;  to  which  amount  a  landed  estate  is  to  be 
purchased  for  him  in  either  of  the  kingdoms  of  Denmark 
or  England;  iti  which  country  he  liketh  best  to  reside  in ; 
'^  and  it  is  my  will  and  commands,  that  the  said  George  Knud- 
**  son  be  put  in  fuU  possession  of  the  said  estate,  when  he 
'*  attains  the  years  of  maturity  prescribed  by  the  laws  of  the 
**  country  he  may  dioose  to  live  in :  but  in  case  of  his  demise 
**  before  that  period  of  years,  or  should  he  be  married,  and 
'^  have  no  male  or  female  issue  by  his  marriage,  the  said 
*^  landed  estate  to  be  as  appertaining  to  my  family :  that  is  to 
^*  8ay>  a  steward  at  KXM.  per  annum  to  have'  the  management 
**  thereof;  and  the  produce  from  the  said  estate,  to  be  called 
**  Berrili/f  to  be  distributed  in  charity  and  for  the  relief  of 
'^  the  poor  and  deserving  of  the  country  the  said  estate  may 
**  stand  in*    Item,  I  do  also  hereby  give  and  beqoeath  to  my 
'*  dearly  beloved  Ceeilia  Knudson,  commonly  called  my  daugb- 
''  ter,  the  sum  of  10,000/.  sterling;  and  which  sum  it  is  my 
**  will  and  commands  be  paid  her  on  being  disposed  of  in 
"  lawful  wedlock  by  the  approbation  and  consent  of  her  goar^ 
^'  dians :  but  in  ckse  of  her  demise  before  she,  the  said  Ceeilia^ 
arrive  to  that  state,  or  before  she  arrive  at  the  age  bf  Iba* 
turity,  my  legacy  to  her  in  that  event  is  to  be  eqmdly  lUvided 
^  between  St.  George  Knudson  and  ElaUa  Knudson*    Item,  I 
*'  do  also  hereby  ^ve  and  bequeath  to  my  dear  and  beloved 
^'  Ehisa  Knudson,  commonly  called  my  dai^hter,  the  torn  of 
'*  10,00^.  sterling ;  and  which  said  sum  it  is  my  will  and  com* 
**  mands  shall  be  paid  her  upon  her  being  bestowed  in  lawfid 
**  marriage  by  the  approbation  and  consent  of  her"^  trostees 
and  guardians :  but  in  case  of  the  said  EUnsa  dying  before 
that  event  my  legacy  to  her  is  to  be  equally  divided  between 
"  Stn  George  Knudson  and   Cecilia  Knudson.     Item,  I  do 
**  hereby  will  and  bequeath  to  my  Aid  de  Camp  Lieutenant 
'*  William  Henry  Hicks  the  sum  of  8000  Calcutta  Siceas, 
^'  Item,  I  do  hereby  will  and  bequeath  to  my  dear  beloved 
siister  Lady  Bergetta  Maria  Mazar  all  my  fund  in  the  hands 
of  my  attorney,  the  Hon.  Niels  Ryberg,  of  CopenMagcn, 
^'  Denmark ;  of  which  she  will  take  immediate  posaessioii : 
**  but  in  case  of  her  death,  before  my  will  reaches  Europe, 
*^  without   any  issue    by  the    said    marriage  with  Frederic 
"  De  Mazar  Esq.,  my  legacy  to  her.  it  ia  my  will  and  ooni* 
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**inaiid8  be  equally  divided  between  St.  George  Kmudmrt^         .1799. 
"  Cecilia  Knudsan,  and  Eloisa  Knudsqn^  or  in  the  event  of    n.^MAzAH 
'^  the  death  of  any  of  the  aforesaid  children  this  legacy. is  to  .«. 

**  be  equally  divided  between  the  survivors."  PybW, 

Th^  testator  then  after  giving  some  other  legacies  diipected,  X  ^^^  ] 
that  all  his  property  then  in  the  country  should  be  remitted 
home  ior  safety  through  the  Company's  treasury  to  the  house 
of  Messrs.  Pybus^  Call^  Grani,  and  Co.^  ^^^  Bond-Street, 
London',  and  he  declared  his  will  and.  commands  ta  be,  that 
the  amount  should  be  deposited  in  the  Government  fiukb 
upon  the  lawful  interest  of  the  country,  until  the  same,  might 
be  required  for  fulfilling  the  several  legacies  nvide  by  him  . 
and  specified  in  his  said  will.  Then  stating  his  situation^. at 
a  great  distance  from  the  European  colonies,  where  alone  do^ 
cuments  of  this  sort  are  properly  prepared,  .he  thereby  in  the 
most  solemn  manner  enjoined  his  said  executors  of  that  his 
will  in  the  fullest  sense  to  jparry  all  and  every  j>art  thereof 
into  effect,  and  particularly  to  treat  the  children  committed  to 
their  irust  with  due  lenity  and  care.   . 


The  testator  died  in  India  upon  the  Slst  of  August  1799; 
leaving  personal  property  to  the  amount  of  71,106/L  8s.  lid.; 
which  was  remitted  to  England  according  to  the  directions  of 
.  the  will. 

Two  suits  were  instituted ;  the  first,  upon  the  bill  oi  Frederic 
De  Mazar  and  his  wife,  the  sister  and  sole  next  of  kin  of  the 
testator;  claiming  the  residue  as  being  undisposed  of.  The 
other  bill  was  filed  by  Cecilia  and  Eloisa  Knudson^ibe  former 
of  whom  had  attained  the  age  of  twenty-one;  praying,  that 

« 

an  account  might  be  taken  of  what  was  due  to  Ijiem  introspect 
.of  their  legacies,  with  interest  ftom  the  death  .of  the  testator, 
.  or  such  other  sum  as  they  should  appear,  entitled  to  for  main- 
.tenanoe  and  education,  and  an  account  of  what  had  been  laid 
.out  by  the  Defendants Pybus  and  Compuny  in  their  mainter 
nance  and  education ;  and  that  what  might  be  found-  due  to 
>  the  Plaintiff  Cecilia  Knudson  might  be  paid  to  her,  and  what 
might  be  foun#  due  to  Eloisa  Knudson  might  be  secured 
•  for  her  benefit 

«    •  The  Defendant  Pybus  and  Co^  claimed  the  residue  bene- 
ficially.   Neither  tl^fsy  nor  the  Plaintiffs  De  Massar  and  his 

wife 
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i^ife  i^stisted  the  claim  of  the  children  tointerest  upon  their 
legacies. 

The  answer  was  not  replied  to. 

The  Solicitor  General,  Mr.  Graham  and  Mr.  Sci^e,  tor 
the  Plaintiffs  De  Mazar  and  his  wife.  « 

The  point  as  to  interest  upon  the  legacies  to  the  children 
is  not  contested  by  the  Plaintiffs ;  as  it  is  to  be  inferred,  that 
.the  testator  placed  himself  in  loco  parentis  as  to  them;  and 
intended  them  to  have  the  income  of  their  'fortunes.  1£  how- 
ever it  was  to  be  disputed^  there  would  be  good  ground  for 
I  contending^  that  the  children  were  entitled  to  maintenance 
:cmly(2). 

UpQU  die  second  question,  the  next  of  kin  are  clearly 
;^fatitled  to  the  residue  upon  the  principles  in  Bowier  v. 
Hunter  {3),  ClenneU  y.  Lewthwaiteiif),  and  the  other  cases 
upon  this  point.  In  this  case  there  are  circumstances  almost 
irresbtible.  It  is  impossible  for  the  Court  to  prefer  one  set 
of  executors  to  another.  It  is  equally  dear,  that  the  testatcv 
could  not  mean  them  to  take  as  joint  tenants.  Upon  the  whole 
urill  a  plain  intention  appears,  that  they  should  take  merely  an 
office.  The  testator  does  not  name  them  individually,  but 
.|is  the  house  otPybus^  Call,  and  Grani:  The  house  is  liaUe 
to  a  change  of  partners.  He  could  not  mean  to  give  them 
in  that  character  the  beneficial,  interest* 


The  Attorney  General,.    Mr.  Grant,    Mr.  Steel,    and 

Mr.  W.  Agar^  for  the  Defendants  Pybua  and  Co* 

These  Defendants  must  claim  upon  some  ground  distinct 

from  that,  upon  which  the  residue  would  be  claimed  by  all 

l;he  exeoAtors :  but  this  will  does  furnish  that  distinct  ground. 

^e  law  gives  the  residme  to  the  ^ecutors,  provided  an  in- 

tentiiNi, 

(2)  S(99  the  Dotes,  1  Sek.  ^    to  FarringUm  v.  Knigkthf,  1  P. 

Lef.  6,  7 ;  ant)   ante,  Vo),  III,     Wm$.  660,  and  Mr.  Fombkmqm^g 


12. 

(3)  .1  J5ro.  C.  C.  328. 

(4)  Ante,  Vol.  II,  466,  644, 
Id  that  case  Nourse  v.  jPtucA  and 
^ornsby  v.  Finch,  ante,  I,  344, 
II,  278,  and  in  Mr.  Cok*b  i^ote 


note,  2  Tr.  Eq.  127,  the  princi. 
pal  authoriti^i  are  refprred.t^. 
See  ako  White  v.- Evans,  aad 
Holford  v.Woqd,  mie,  21,  76; 
and  the  note.  Vol.  I,  dGi. 
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Jfcention,  that  they  shall  not  have  it»  doee  abt  clearly  appdai^.         flO^. 
it  may  be  contended  upon  this  will,  that  neither  the  Damsh    |>|.^T^  . « 
nor  the /ncKoji  executors  could  claim  inr  ^at  character  f  fisr  ^^ 

Ihe  testator  appoints  them  attorneys  and  executors :  but  he       .pYBUff* 
appoints    these  Defendants    only  executors   and   guardians. 
That  is  the  common  form  of  an'  appointment,  of  executors. 
The  form,  in  which  the  others  are  appointed,  raises  a  pre* 
aumption,  that  the  testator  intended  to  give  them  an  office 
only.    Whereirer  there  is  a  mere  appointment  of  e^€Cutora, 
It  is  thrown  upon  the  next  of  kin  to  shew,  the  testator  did 
not  mean  that  appointment  to  hare  the  legal  effect    Perhaps, 
as  it  has  been  said,  he  had  no  conception,  that  an  appoihtiBent 
.of  executors  would  give  *tbe  residue:  but  a  clear  intentiob      [  *64<8  } 
,inust  be  shewn  to  t<ike  from  them  their  )eg»l  rijght.    There 
must  be  a  negative  intention.    Certainly  the  appointment  of  n 
house  in  partnership  is  diffi^rent  from  the  appointment  of  in« 
diriduals;  but  he  knew  one  of  these  palrtners  intimately,  and 
was  und^r  great  obligations  to  him.   The  testator  has  appointed 
them  to  take  care  of  his  children.    He  directs  his  estate  to 
be  remitted  home  to  them,  ultimately  to  be  disposed  of  here. 
.They  are  the  only  persons  to  whom  the  appellation  of  exe- 
^Vtors  solely  ia  given.    }i  is  manifest  that  the  testator  intended 
to  dispose  of  his  whole  property;  for  h^  expressly  d^lares 
that  intention.    What  reason  can  there  be  for  the  distinction 
between  these  Defendants  and  the  other  persons,  except,  that, 
as  the  whole  property  is  to  be  remitted  finally  to  England^ 
therefore  he  appoints  the  others  his  attorneys.    The  testator 
pwed  his  rise  entirely  to  these  Defendants. 

■    «i. 

Lord  Chancellor.. 

< 

How  can  I  take  that  history  fo]r  granted  ?  You  might  have 
gone  into  evidence  upon  that. 

Those,  who  have  brought  forward  this  question  seriously, 
have  totally  forgot  the  last  declaration  of  the  testator,  stating 
bis  situation,  at  a  great  distance  from  the  European  colonies, 
where  aloiie  documents  of  this  sort  are  properly  prepared| 
with  an  adjuration  to  his  executors  to  giye  effect  to  the  will 
according  to  his  intention.  A  much  better  argument  may  be 
raised  for  the  other  executors  than  for  these  in  JtSngland  yfov 
po  mau  could  be  absurd  enough  to  make  a  partnership  exe^ 

cutors' 
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17M.  eutors  in  order  to  take  the  residue ;  that  they  areTcry  fit  to 
eonduct  the .  office  and  business  of  executors,  where  money  is 
to  be  collected  in  one  country,  to  be  remitted  to  another,  and 
lisecured,  is  very  plain.  But  if  the  rule  holds,  that  caBing  a  per- 
son executor  ex  vi  termini  carries  a  gift  of  the  residue,  the 
4iddition,  that  he  is  to  b^  attorney,  will  not  take  away  the 
-effect  of  the  other  word :  and^  in  speaking  of  the  probabiHty, 
it  is  much  more  probable,  that  the  testator  eiiould  intend  per- 
sons he  knew  to  take  the  residue  than  the  members  of  a  -part- 
nership, who  might  at  his  death  be  very  diflerent  persons 
.from  those  at  the  date  of  his  will.  They  are  directed  to  place 
the  whole  property  out  in  the  funds  for  the  security  of  die 
•legacies.  In  the  state  of  ignorance,  in  which  be  was,  he 
prescribes  1|o  them  what  they  are  to  do.  It  is  impossible  to 
raise  an  argument  upon  it. 
[  649  ]  With  respect  to  the  other  point,  there  is  no  express  gift  of 

the' interest  to  the  legatees;  and  the  testator  has  expressly 
directed  the  money  to  be  remitted  in  a  way,  that  he'  knew 
« produced  interest.    There  is  a  very  good  ground  for  contaid- 
ing,  that  the  children  are  entitled  to  maintenance  only. 

Declare,  that  the  next  of  kin  are  entitled  to  the  residue. 
Let  the  Master  appoint  a  guardian  for  the  children.  I  cannot 
appoint  a  partnership  guaidians. 


^''^^  LOWNDES  V.  STONE. 

Matf  28M. 

Testator  by  a  rpHOMAS  LOWNDES,  a  clergyman,  by  bis  wiH,  dated 

will  uoattest-  the  13th  o(  January,  1795,  after  giving  several   specific 

ed,   after,  ^^^^  pecuniary  legacies,  and  among  them  legacies  of  ten  guineas 

.     .^, ,    t    '  ^ach  to  the  poor  of  Astwood  and  North  Crawley,  to  be  distri* 
cnaritable  le-  .  . 

.       .    .       buted  by  his  executor  or  executors  upon  Christmas  Day  next 

distributed  by  ^^^  ^^  death,  and  a  legacy  of  lOO/.  to  his  nephew  Richard 
his  execiitor  Lowndes^ 

or  executors, 

gave  the  remainder  and  residue  of  Lis  estate,  if  any,  and  eflects  of  what 
natore  soever,  and  wberesoever,  which  he  should  be  seised  on  possessed 
of,  &c.  "  next  kin  or  heir  at  law  whom  I  appoint  my  executor"  after 
debts.  Sec.  paid.  He  left  one  brother,  and  by  deceased  brothers  a  niece 
and  several  nephews,  one  of  whom  was  heir  at  law.  Dbtribution  dc> 
creed  accordii^  to  .the  Statute. 
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Lowndes,  gave  and  bequeathed  the  residue  of  his  property 
in  the  following  manner : 

**  The  remainder  and  residue  of  my  estate  if  any  and 
**  effects  of  what  nature  soever  and  wheresoever,  which  I 

shall  at  my  decease  be  sqsed  on  possessed  Vof  or  entitled 

unto  or  interested  in  I  give  next  kin  or  heir  at  law  whom 

I  appoint  my  executor  after  all  my  debts  and  funeral  ex- 
•^  pences  arte  paid.^' 

This  will  was  unattested.  The  testator  died  leaving  Henry 
Lowndes,  his  only  surviving  brother.  Their  eldest  brothAr  died 
in  the  testator^s  life;  leaving  a  son^  WiUiam^Lowhdes  Stotie^ 
and  a  daughter  CaroUne  Lowndes^  Three  other  brothers  also 
died  in  the  testator's  Hfe :  two  without,  issue :  the  third  left 
two  sons  Richcsrd  Lovondes  and  WilUam  Lowndes. 

The  bill  was  filed  by  the  testator's  surviving  brother  Henry 
Lowndes,  claiming  the  whole  residue. 

The  Defendant  William  Lowndes  Stone,  the  heir  at  law  of 
the  testator,  also  claimed  the  whole.  The  other  nephews  and 
the  niece  claimed  their  shares  as  next  of  kin. 
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The  Attorney  General  and  Mr.  Romilly,  for  the  Plaintiff. 
Upon  the  true  construction  of  this  will  the  Plaintiff  is  en- 
titled exclusively  to  the  whole  residue :  if  not,  then,  the  pro- 
perty being  personal,  the  next  of  kin  are  in  the  contemplation 
of  the  testator  the  heirs  at  law  quocfd  this  property ;  and  he 
did  not  mean  to  give  it  to  the  heir  at  law,  who  would  take  the 
reid  estate,  if  there  was  any.  It  is  given  to  the  next  of  kin 
in  the  singular  number.  In  the  former  part  of  the  will,  giving 
the  charitable  legacies,  the  testator  supposes,  he  may  have 
more  representatives  than  one.  According  to  strict  language, 
if  he  had  been  asked  who  was  his  next  of  kin,  he  would  have 
answered,  his  brother  Henry;  for  in  strictness  the  children  of 
his  deceased  brothers  are  not  his  next  of  kin ;  though  in  the 
distribution  they  represent  their  parents.  He  means  his  bro- 
ther Henry  as  his  next  of  kin  to  take  this  property.  If  he 
had  died  in  the  testator*s  life,-  in  which  case  the  nephews  and 
niece  would  be  the  next  of  kin,  then  they  would  have  been 
the  residuary  legatees.  In  the  one  case  the  testator's  brother 
would  be  the  executor,  in  the  other  the  nephews  and  niece 
would  be  the  executors,   to  distribute  the  charitable  legacies. 

Though 
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Though  the  will  is  unattested,  the  testator  conceived  Unteetf 
to  be  disposing  of  real  as  well  as  personal  estate. 

The  SoUcUor  General,  for  the  Testator's  Niece  and  all 
his  Nephews  except  the  Heir  at  Law. 
The  intention  is,  that  whoever  would  by  law  take  die  pro- 
perty shall  have  it.  It  is  clear,  the  testator  had  in  contem- 
plation something  different  from  what  is  contended  by  the 
Plaintiff.  There  is  no  real  estate ;  and  the  will  is  not  attested. 
There  was  no  intention  therefore  as  to  real  estate.  The  con- 
stniction,  that  the  brother  must  be  considered  the  next  of  kin 
to  the  exclusion  of  the  nephews  and  nieces,  cannot  possibly 
hold*  There  is  no  construction,  that  can  by  possibility  ex- 
clude those  entided  under  the  statute  of  Distributions  (5); 
for  if  the  words  ''  next  kin**  and  ''  heir  at  law**  are  synony- 
mous, those  entided  under  the  statute  must  take :  if  diey  a^ 
not  synonymous,  the  disposition  is  void  for  uncertainty, 

Mr.  Mat^field  and  Mr.  Wootldesanf  for  the  Hrir  at  Law^ 
The  heir  at  law  is  the  only  person,  that  can  answer  the 
description.  That  description  is  good  as  designatio  perwiuB 
with  respect  to  *  personal  as  well  as  real  estate.  An  execntor 
is  appointed  in  die  singuhgr  numl^er.  It  is  extraordinary,  that 
the  testator  should  add  ^* heir  at  law^*  meaning  next  of  kin. 
He  meant  to  correct  the  former  description  by  explaining  it 
to  mean  heir  at  law ;  that  is,  such  next  of  kin,  who  shall  be 
at  the  same  time  heir  ^t  law.  This  construction  gives  e£^ 
to  every  word  of  the  clause^ 

Lord  Chancellor. 
You  have  a  fiedr  retort  upon  each  other.    On  one  side  it  i| 
contended,  that  "  next  of  kin'*  means  "  heir  at  law:**  on  the 
other,  that  "  heir  at  law  **  means  "  next  of  kin.**     ft  must  be 
distribHted  according  to  the  statute. 


(5)  22  &  23  Char.  II.  c.  10. 
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DORAN  V.  SIMPSON.  ^'^' 

Jnnedd. 

JfOHN  DORAN  of  New  Providence  died  intestate  in  Ja^    though  ge- 
nuary  1785;  leaving  a  widow,  Martha  Daran,  and  three  nerallj  a  bill 
infant  children  surviving.     On  the  I5th  of /feirtwrry,  178S,  ^J  *^«  ^^ 
Martha  Doran  obtained  administration  iii  New  Providence,  rested  m  the 

In  October  or  Nof>ember  following  she  married O^HiU-  ^. 

loran  without  making  any  provision  for  her  children  by  her  ^{iqj^  ^^  o^^l 
former  husband,  or  securing  their  distributive  shares.    In  1787  of  kin,  wilt 
0*HaUoran  came  to  England^  and  obtained  administration  in  not  lie  against 
right  of  his  wife ;  upon  which  this  suit  arose*  •  debtor  to  the 

Hie  bin  was  filed  upon  the  23d  oi  March,  178^,  oh  behalf  ««^*«»  »*  ^'^ 
of  the  iniant  chfldren  of  Doran  against  O'HaUoran  and  liia  ]J°'J^^!*'^""' 
wife,  John  Simpson,  John  Graham,  and  John  Tunnoi  stating,  ^.        *^     * 
that  several  dealings  had  taken  place  between  John  Daran  collusion  with 
and  the  partnership  of  John  Simpson  and  James  Graham^  the  represen- 
deceased,  upon  which  a  balance  of  near  4000/.  was  due  to  tlie  tatiTe.    The 
estate  ot  Doran;  and  that  Joseph  Green,  oi  Bristol,  vAlo  was  Defendant  was 
uncle  to  Mrs.  O'Halloran,  on  behalf  of  the  Plaintiffs  applieci  *•»<>  "•b*®  ^^ 
to  O^Halioran  for  an  account ;  and  apprehending  his  intehtion  ^®  cnarac   r 
of  leaving  the  kingdom  without  accounting  requested  Sin^on         . 
not  to  pay  the  balance  to  him* 

The  bill  charged  collusion  between  the  l^efendants  Simpson 
and  O^Halloran;  that  Simpson  was  possessed  of  SSOOL  be- 
longing to  the  estate  o{  Doran,  and  particularly  of  two  bonds 
from  John  Graham  and  John  Tunno,  each  for  1500/. ;  thai 
Simpson  and  0*HaUoran  ^settled  an  account;  that  the  a<!-  [  *652  j 
count  was  not  fairly  settled,  or  pr^petly  examined  \  and  it  con- 
tained many  errors  in  favour  ot  Simpson;  that  he  never  paid 
to  0*HaUoran  kay  money  on  the  account;  or,  if  he  did,  it 
was  af^r  the  bill  was  filed,  or  notice,  that  a  bill  had  been,  ot 
would  be,  filed  to  secure  the  property;  and  he  khew,  or 
.  suspected,  or  had  reason  to  suspect,  that  O^HaUoran  had  not 
taken  out  administration,  or  was  in  insolvent  or  doubtful  cir- 
cumstances, and  was  about  to  go  abroad.  The  bill  charged 
conversations  between  Green  and  Simpson  to  that  effect,  and 
as  to  the  proper  means  of  securing  the  property,  before  admi- 
nistration was  granted  to  0*Hattoran,  or  any  payment  was 
made  to  him  by  Simpson;  and  that  Green  requested  him  not 
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to  pay  to  O'^a/Zorait  ;not^thstanding  which  payments  were 
made,  or  security  was  given  by  Simpson  to  O^Halloran,  before 
administration  was  obtained  by  him  ;  and  Simpson  gave  some 
biDs  or  notes  or  other  securities  to  &Halloran  on  account  of 

•  •  •  • 

the  estate  of  Doran;  and  afterwards  assumed  the  two  bonds 
for  1500/.  each,  due  to  the  estate  o£  Doran  to  himself;  and 
jpaid  or  pretended  to  pay  the  amount  to  O^Halloran ;  that 
Simpson  entered  a  caveat  in  the  name  of  Green  or  some  other 
person  against  O'Halloran's  obtaining  administration ;  and 
afterwards  withdrew  it ;  that  in  opposing  the  administration  he 
acted  as  agent  for  Green:  but  he  withdrew  the  caveat  without 
authority ;  Green  being  about  to  set  out  for  London  to  lidgate 
the  administration ;  and  that  Simpson^  though  he  was  agent 
for  Green,  permitted  improper  siureties  to  be  taken  for  (yHal- 
hran^s  du^ly  administering.  The  bill  farther  charged,  that 
0*HaUoran  and  his  wife  intend  to  call  in  all  the  debts,  and 
have  received  part  of  the  property ;  that  they  intend  to  go 
abroad*;  and  have  commenced  an  action  against  Green  for 
recovering  of  700/.  4  per  cent.  Consohdated  Bank  Annuities, 
the  produce  of  400/.,  part  of  the  money  due  to  the  estate  of 
Doran,  and  paid  by  Simpson  and  Graham, 

The  prayer  of  the  bill  was,  that  0*HaUoran  and  his  wife 
may  account  for  the  personal  estate  of  Doran,  come  to.  their 
hands,  after  payment  of  his  debts  and  funeral  expences ;  that 
they  may  be  restrained  from  proceeding  ii}  their  said  action 
ag^st  Green,  and  from  recovering  any  money  due  upon  se- 
curities in  the  hands  of  Green,  Simpson,  Graham,  and  Tunno, 
and  other  persons,  belonging  to  John  Doran,  deceased ;  that 
Simpson,  Graham,  and  Tunno,  *  may  pay  the  money  due  from 
them  respectively  into  the  bank,  and  be  restrained  from  i>aying 
it  to  O^HaUoran  and  his  wife ;  that  Simpson  may  account  for 
so  much  of  the  personal  estate  of  Doran  as  was  in  his  hands 
at  the  time  Green  gave  him  notice  not  pay  to  0*HaUdran\ 
that  the  residue  may  be  ascertained,  and  two-third  parts  be 
set  apart  and  appropriated  for  the  benefit  of  the  Plaintifis 
according  to  the  statute  of  Distributions,  and  laid  out,  &c.; 
that  a  writ  oiSe  exeat  regno  may  issue  against  O'ltaUoran; 
and,  if  it  shaO  appear,  that  Simpson  has  paid  to  (yHaUoran 
any  of  the  monies  aforesaid,  that  he  may  be  decreed  to  an- 
swer the  same ;  or  if  it  shall  appear,  that  he  has  given  secu- 
rities, 
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titi^,  diat  he  may  be  restraned  fr6tli  paying  the  moriiefi  nvem- 
tionecl  therem  to  O^Halloran,  andmay  pay  the  same  into 
Court }  and  that  O'Htdhran  may  be  restrained  from  nego* 
tiating  such  securities. 

The  Defendant  Simpson  put  in  five  answers ;  and  the  bill 
was  amended  after  each  of  the  first  four«  The  last  amendment 
was  upon  the  28th  o{  February  1798.  Joseph  Dorany  otie 
of -the  infant  Plaintiffs  died;  and  the  bill  was  revived  against 
Joseph  Green ;  who  took  put  administration  to  him.  O^Hal" 
loran  and  his  wife  being  also  dead,  the  bill  was  again  revived 

against Guest 'y  who  took  out  administration  to  Martha 

O^HaUoran  and  administration  de  bonis  nan  of  John  Doran. 

The  Defendant  Simpson  by  his  first  answer,  which  ¥ras  filed 
in  September  1787,  stated,  that  in  August  1782^  John  Doran 
being  engaged  in  a  sea-faring  Ufe  became  concerned  with  this 
Defendant  and  James  (xra/tam ;  and  there  was  an  account 
current  between  them.  Upon  the  last  account  in  1784,  a 
balance  of  3856/.  1^.  3d.  was  due  to  Doran.  The  Defendant 
John  Graham  being  indebted  to  the  partnership  of  Simpson 
and  James  Graham  gave  his  bond  to  them  for  1500/.  with,  in- 
terest, dated  the  ^th  of  January ^  17^5,  and  payable  the  20th 
cS  January  1787.  John  Tunno  being  likewise  indebted  to 
the  partnership  of  Simpson  and  Graham  in  a  large  sum  gav0 
them  his  bond  for  1500/.  with  interest,  dated  the  1st  of  March 
1785,  and  payable  the  1st  of  March  1787.  These  bonds  were 
afterwards  delivered  up  to  the  obligors  cancelled.  The  De- 
fendant admits  payment  of  500/.  to  Joseph  Green  on  the  9th 
o(  April  1785  by  the  order  of  Martina  O^Halloran.  In  the 
books  of  the  partnership  this  Defendant  charged  the  said  two 
sums  of  1500/.,  as  if  lent  out  of  the  money  of  Doran :  but  they 
were  their  *  money.  They  also  charged  to  the  account  of 
Doran  the  400/.  paid  to  Green*  Upon  or  soon  after  delivering 
up  the  two  bonds  cancelled  the  Defendant  did  duly  credit 
the  account  of  Doran  for  the  said  sums.  Administration  was 
granted  to  O'Halloran  some  time  in  March  last;  and  soon 
afterwards  O^Halioran  as  admiiustrator  requested  Simpson  and 
Gra/tam  to  render  an  account  current  of  all  money  transact 
tions. between  them  and  Z)orait ;  which  the  Defendant  did; 
and  the  said  sums  of  1500/.  and  interest  were  entered  among 
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other  articles.  The  balance  due  from  the  Defendant  lis  sur- 
Tiving  partner^  amounted  to  3187/.  ISs.  2d.  *That  account 
was  examined,  settled,  and  adjustedi  and  signed,  and  the  said 
balance  duly  paid  or  satisfied,  by  the  Defendant  on  the  9th  of 
March  last.  No  other  sum  belonging  to  Daran,  nor  any  se- 
curity, remains  iii  his  hands,  nor  in  particular  the  said  two 
bonds :  the  Defendant  hnving  previously  to  the  9th  of  ilforcA 
deliyc^fed  them  up  cancelled. 

The'  Defendant  Simpson  by  his  second  answer  stated,  that 
he  paid  or  satisfied  the  balafice  of  3187/.  1S«.  Zd.  on  the 
9th  oi  March  J  HS*?,  to  O'Hattoran  by  transferring  the  same 
at  his  request  and  by  his  direction  to  his  private  or  separate 
account  with  the  Defendant,  trading  under  th^  firm  of  Graham 
and  Simpsdn.'  The  said  separate  ac^otint  was  on  the  same  9th 
of  March  duly  settled  and  lidjusted,  iltid  the  balance  due  to 
0*Hallorah  up6ii  that  acdount  appeared  tb  be  2541/.  1&.  KM.; 
which  was  thereupon  at  the  like  reqtlest  and  direction  of 
0*HaUoran  transferred  to  his  credit  ih  account  with  tlus  De- 
fendant Simpson  and  Davison,  his  present  partner;  and  they 
have  since  paid  thereout  diVerS  sums  to  or  on  account  of 
C^HaUoran  in  theif  business  k^  merchants.  The  Defendant 
denies  th&t  the  said  account  mentioned  in  the  bill  was  not 
fairly  settled,  or  that  O^HaUqran  did  not  strictly  examine  it,  or 
that  there  Wcire  errors.  He  denies  that  he  never  paid  or  satis- 
fied to  O^HaUotan  any  money  on  the  account 'aforesaid;  or 
that  he  paid  or  satisfied  the  same  or  any  part  therebf  after  the 
filing  of  the  bill,  or  after  he  was  served  with  process  to  answer 
the  same;  and  t&ys^  the  same  was  fairly  and  bond  fide  settled, 
and  the  balance  paid  or  siatisfied,  at  the  time  and  in  di^  manner 
before  mentioned.  He  denies  that  at  the  time  he  made  suck 
payment  ot  satisfaction  he  knew  or  believed,  or  suspected,  or 
had  any  reason  to  believe  or  suspect,  that  O'Halloratt  had  not 
taken  out  administration,  or  that  (save  as  after  mentfoned) 
*  he  Was  in  insolvent  or  doubtful  circumstances,  or  that  the 
estate  was  Ukely  to  be  misapplied  by  hhn ;  but  admits,  he 
knetr,  0*HaUoran  intended,  or  was  about,  to  go  abroad,  and 
that  he  was  not  a  native  or  resident  in  this  country.  He  ad* 
mits,  that  Greeny  before  (yHaUoran  had  taken  out  admims* 
tration,  and  before  the  Defendant  had  paid  or  satisfied  to  him 
any  thing,  had  many  conversations  and  some  correspondence 
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with   tins  EFeftfndant  respecting  the  propertjr  of" Damn  nr 
Ids  hands  and  the  most  proper  means  of  securing  it  against 
O^HaUoran^  and  that  the  Defendant  agreed  with  Green,  that 
it  ought  to  be  secured.    He  admits,  he  was  induced  by  the 
representations  of  Green  to  believe  or  suspect,  diat  the  pro* 
perty,  if  paid  to   O^HattoroHj   might  be  misapplied  or  in 
danger  of  being  lost;  and  that  Gre^n,  before  this  Defendant 
ibade  any  payment  or  satisfaction,  desired  him  not  to  pay  any 
thing,  and  informed  him  of  the  danger  the  property  would  be 
in,  if  it  should  get  into  the  hands  of  (yHaUoranf  and  under 
such  apprehension,   and  not  knowings  that  O^Hattoran  had 
dr  would*  have  any  lawful  right  to  be  paid,  this  Defendant  de»' 
dared,  he  woidd  not  pay  any  part  to  0*Hallaran:  but  this 
was  before  his  arrival  and  before  administration  granted  to 
him.     Previously  to  that  administration  this  Defendant  co-> 
operated  with  Green,  and  coniaented  to  become  joint  adniinis-^ 
trator  with  him;   and  they  appUed  accordingly:  but  O^i^a^ 
toran  arrived,  and  caused  a  Caveat  to  be  entered,*  and  oIk 
tained  administration;  and  thereupon  or  soon  afterwards  as 
administrator  he  peremptorily  demanded  an  immediate  settle^ 
ment  of  the  account  between  thb  Defendant  and  Daran's 
estate;   and  Defendant  finding  him  legally  authorised,    and 
conceiving  himself  no  longer  able  to  oppose  him  with  efiect, 
ctf  with  propriety  to  resist  the  payment  to  him,  did  accordingly 
pBj  or  satisfy  him  in  respect  of  die  said  account  before  the 
filing  of  the  bill,  and  to  the  best  of  his  remembrance  or  belief 
before  he  had  any  knowledge  or  notice,  that  any  bill  was  to 
be  filed,  in  the  manner  and  at  the  time  before  mentioned.    He 
doe's. not  know,  when  he  had  first  notice,  that  the  Plaintiffs 
would  file  a  bill:  but  to  the  best  oF  his  remembrance  and 
belief  it  was  but  very  shortly,  if  at  all,  before  the  bill  wa? 
filed.    He  denies,  that  to  the  best  of  his  knowledge  or  belief 
O^Halloran  was  insolvent  at  the  time  the  account  was  settled. 
He  admits,  that  upon  the  representations  of  Green  he  thought 
it  probable,  O^HaUoran  might  use  some  of  the  monies  paid' 
to  him  as  administrator:  but  he  (this  Defendant)  thought 
himself  bound  to  pay.     He  denies,  that  he  paid  all  or  any 
part,  or  gave  any  security  to  O^HaUoran,  before  O^HaUoran 
procured  administration;    except  that  prior  to  granting  the 
administration  the  Defendant  paid  and  advanced  several  sums 
Vol.  IV.  Y  Y  of 
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9(  money  to  O^HaUoran  Upon  hk  separate  and  pxtTBte  M^ 
count;  and  the  Defendant  charged  all  such  payments  to  tha 
separate  account^  and  not  to  his  account  with  Dortm's  estate. 
He  cannot  set  forth^  when  adimiSistratioa  was  granted ;  Bor, 
whether  he  saw  the  same  before  the  9th  of  March :  Imt  he 
aaw  the  same  upon  that  day,  and  before  he  paid  or  satisfied 
O^HaUoran  the  said  bahudce. 

The  account  entered  under  the  date  of  the  9th  of  Mareh% 
1787,  contained  the  following  entry: 

''  By  our  assumption  of  Grahanlt  bond  1500/.*^ 

The  account  contained  a  sinrilar  entry  as  to  Tmmo\  botid ; 
with  interest  upon  each*  A  receipt  for  the  balance  was  signed 
by  (yHaHoran. 

The  third  answer  contained  the  account  of  Daran  from  the 
31st  o{  December,  1784|  tlu^  date  of  the  former  settlement,  fo 
the  SOth  of  June,  1786.  The  balance  then  due  to  the  estate 
of  Doraa  was  144L  ISs.  9d4,  aften  charging  the  said  estate 
with  two  soTeral  sums  (»f  IBOOL  in  the  said  account  mentioiied 
to  have  been  lent  hj  Graham  and  Simpson  to  John  Graham 
and  Tunno  upon  Aeir  respective  bonds.  The  acconnC  waa 
ferther  continued  to  the  9th  o£  March,  1787.  The  balanoa 
then  was  3187/.  13#.  Sd.  Iii  such  account  credit  w^  given  to 
the  estate  for  the  said  two  siims  and  the  isuterest  upon  the  said 
bonds,  as  having  been  received  by  Simpson  in  discharge  there*- 
of.  The  Defendant  admits,  500/.  was  paid  by  him  and  his 
partner.  Gr€^ham  to  Green.  He  admits  frequent  requests  firom 
Green  not  to  pay  to  0*Halloran,  bnt  cannot  set  forth,  mhtn 
iheywere  first  made.  They  received  a  letter  from  Marih4 
O^HaUoran  from  New  Providence,  dated  the  S6th  of  Augmsi, 
1786,  expressing  her  hope,  that  they  had  not  protested 
O'llattoran*u  bills,  and  that  they  would  settle  with  him  finally; 
and  saying,  she  had  redrawn  bills,  and  hoped,  they  would 
honor  them.  On  the  8th  of  March  the  Defendant  received  a 
letter  from  O'Halloran,  .after  having  obtained  administrati<m} 
saying,  he  would  come  the  next  day  to  make  a  final  setdeameiit^ 
and  desiring  the  Defendant  td  be  prepared,  or  to  abide  die 
consequences ;  and  saying,  that  he  ( O^HaUoran)  had  direeted 
a  bill  in  Chancery  to  be  filed  against  Green  without  delay. 
For  that  reason  the  Defendant  submitted.  The  account  was 
settled  oil  the  9th  of  March  b  the  presence  of  the  ckrk  of  tha 
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0efeti4fll**^^oUeil!»r ;  afid  did  bBlaflo^  wm  upon  the  sasia  9th. 
«f  March  OF  in.Witti6  c'OBvei^benl;  time  afterwards  ti'aiisferr^d  to 
Ae  private  aocount  of  Q^HaU&raH  va  the  usual  coturae  of  their 
business  €i6  nferebants.    The  Defendant  adinits,  there  was  no 
other  consideration  ibr  the  said  transfer*     He  denies,  that  he 
and  O'HaUoran  had  oK>  deftliitg  until  %bout  the  time  O'HiU^ 
/oroi^  called    for    an   account  of  Dora$C%   estate;    for   the 
Defendant  haying  been  infonned  about  AptU   1786,    that 
O^Halloran  had  married  the  wid(>w  oi  Doran^  accepted  a  l^ 
drawn  by  O'HaUaran  upon  him  for  9SL  17^. ;  Which  was  paid 
inJulff  1786 1  which  made  it  neceesalry  for  the  Defendant  to 
open  an  account  with  O'HaUoftm.    The  Defendant  admits, 
he  had  no  dealix^d  with  O'Hallaran  piior  to  thati  O'HaUarM 
arrived  in  England  in  August  following;  and  having  brought 
letters  of  reeommendatioii  firOm  the  Defendnnt's  correspond* 
eilts  .abroad>   the  Defendant  ccikidnul^  his  separate  dealings 
with  Um^  And  between  July  1786  and  the  9th  of  Mmrth  1787 
had -paid  and  advanced  to  him  and  for  his  Use  upon  his  sepa^- 
rate  and  distinct  account  divers  sumb  of  bioney,  amounting  in 
the  whole  to  615/.  16^.  4rf. }  and  upon  the  sAid  9th  of  M^lreh 
1787  the  said  account  was  also  settled;  and  the  same  being 
fiaally  settled,  and  the  Defendant  haviAg  shortly  before  taken 
^avUoH  into  partnership,  the  balance,  which  remained   due 
to  O^HaUaran  upon  the  sAid  account  kept  in  the  firm  of 
Grahath  and  Simpsmi,  viz,  S541A  16#«  10c/«,  which,  and  no 
moire,  was  then  due  oi^  the  balance  of  such  account,  to  the 
best  of  this  Defendant's  knowledge  and  belief,  was  upon  the 
same  .94h  of  MarcA  or  ih  some  convenient  ticto  afterwards 
transferred  from  the  account  in  the  fitm  of  Graham  and 
Simpson  to   O'Halloran's  account  with  the  Defendant  and 
JDapisoHi  and  proper  entries  were  made  in  the  usual  manner; 
aild  the  Defendant  and  Davison  in  consequence  df  such  trw^ 
fer  Ikccepted  and  paid  divers  bills  of  exchange,,  which  had 
been  previou^y  drawn  upon  them  by  O'HaUoran  or .  hie  wiffe 
<m  AocQunt  of  Doran*a  estate ;  which  they  shoiiU  not  t)thel>- 
vfiee.  have  accepted ;    and  they  have  smce  also  paid  diveta 
sums  of  money  on  account  of  O^HaUdf€m  in  the  way  of  theilr 
bui^ess  as  merchB|it«;  by  reason  -of  all  which  payments  th^ 
said  original  transfer  or  balance  of  3187/«  1S#«  Scf«  was  very 
cem/uderably  reduced.      The  .  Defendant    denies,    that  John 
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Oraham  or  Twmo  wb»  indebted  to  the  estate  of  Daram  hy 

bond  or  otherwise   to    the  amount  of  ldO(tf.    each,  or  any 

part  thcroof ;   or  that  the  Defendant  did  aaaume  any  audi 

bonds  upon  himself,  or  pay  or  pretend  to  pay  the  amount  to 

O^Hallaran :  but  the  Defendant  admits,  that  in  and  prior  to 

the  year  1785  they  were  respectively  indebted  to  Graham  nod 

Simpson  as  merchants  in  a  considerable  sum;  and  being  so 

indebted  became,  bound  to  them  in  the  said  two  bonds,  dated 

the  30th  of  January  and  the  1st  of  March,   1786.      James 

Graham  and  this  Defendant  lived  upon  terms  of  .great  iiiti* 

macy  with  Doran,  .and  had  liberty  to  manage  his  money  oon* 

cems  in  Great  Britmn,  and  particularly  hb  monies  in  their 

hands,  as  suited  their  own  convenience  and  his  interest;  and 

early  in  1785  understanding,  that  he  was  dangerously  iH,  and 

apprehending,  they  might  be  called  upon  by  his  representative 

for  payment  of  the  whole  balance  without  such  notice  as  he 

would  have  given,  from  precaution,  and  for  no  otiier  reason, 

and  without  any  intention  to  injure  the  estate  or  sufibr  the 

same  to  sustain  any  risk,  they  charged  to  tiie  account  of  Dorm 

tinder  the  respective  dates  of  the  20th  of  January  and  the  1st 

^  March,  1785,  the  said  two  sums  of  1500/.  each,  as  if  tiiey 

had  been  lent  upon  the  said  bonds  out  of  t)oran*n  money. 

When  the  bonds  became  due,  or  soon  afterwards,  they  weie 

by  tiie  Defendant  cancelled  and  delivered  up  to  the  obligors; 

and  the  Defendant  thereupon  credited  the  account  of  Doran 

with  the  said  two  sums  of  1500^.  and  interest  from  the  dates 

of  such  bonds  to  the  9th  o{  March,  1787,  as  sums,  the  pay- 

ment  whereof  had  been  upon  that  day  assumed  or  taken,  upon 

himself  by  the  Defendant  trading  under  the    said   firm  of 

Crraham  and  Simpson. 

.  By  the  fourth  answer  the  Defendant  stated,  that  he  tnuii- 
ferred  the  balance  on  the  9th  of  March,  1787,  or  upon  the 
morning  of  the  following  day:  he  does  not  recollect,  which; 
but  supposes,  it  was  on  the  9th  from  its  being  entered  with 
that  date  in  the  day-book.  The  transfer  was  made  openly  ia 
the  counting*house  in  the  usual  course  of  business,  not  only 
by  the  direction  of  O'Hallaran,  but  as  an  ordiniury  prooeediag 
in  business;  that  account  beng  closed,  and  there  being— etbcr 
account  subsisting.  ..>..- 
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'-  'By  the  fifth  answer  the  Defendatit  stated,  timt  he  hath 
been  informed  and  beheres,  ihe  admipistration  was  granted  to 
iyHaUoran  on  the  9A  of  Marchy  1787 ;  afnd  it  was  granted  to 
him  as  the  husband  and  attorney  and  for  the  use  of  Martha 
O^HaUoran;  and  therefore « defiermined  upon  her  death. 
There  was  not  at  the  time  *  of  filing  the  original  bill,  nor  at ' 
any  time  since,  nor  is  there  now,  any  account  between  the 
Defendant  and  O^HaUordn,  save  the  account  iii  the  schedule 
annexed,  beginning  the  9th  of  March.  The  partnership  be- 
tween the  Defendant  and  Damson  commenced  on  the  1st  of 
Jamtary^  1786:  but  notwithstanding  the  accounts  of  Doran 
were  continued  under  the  firm  of  Graham  and  the  Defendant. 
He  denies  to  the  best  of  his  knowledge,  remembrance,  and 
belief,  that  he  entered,  or  was  privy  to  the  entering,  save  as 
mfker  mentioned,  Imy  Cavecti  in  the  name  of  Green  or  any 
other  person  against  granting  administration  to  CyHalloran,  or 
that  such  was  entered  by  any  person,  save  as  after  mentioned; 
6r  that  this  Defendant  heard  or  knew  thereof,  save  as  after 
mentioned ;  or  that  he,  or  any  person  with  his  privity,  wrote  to 
&HaUoran  to  withdraw  the  same,  or  concerning  the  same^ 
save  as  after  mentioned.  He  admits,  that  Green  never  gave 
liim  authority  to  withdraw  such  Caveat ;  and  that  he  acted,  as 
)ie  did  in  that  respect,  without  the  authcHity  or  privity  of 
Green*  In  February  1786  the  Defendant  received  from 
O'Halhran  and  his  l^ife  a  letter  of  attorney  authorising  him 
ahid  Green  to  obtain  administration.  O^HaUoran  being  ex« 
pected  in  May^  the  Defendant  and  Green  thought  it  ptudeni 
io  decfine  applying:  but  O^Hallorm  not  arriving,  they  ap«- 
plied  in  July;  and  the  commission  for  swearing  Green  duly  to 
administer  issued,  and  was  returned  to  this  Defendant  upon 
Ae  17di  o{  August :  but  in  that  month  before  any  fiirthi^  pro* 
ceedings  O^Hailoran  arrived,  and  entered  a  Caveail  The 
Defendant  is  informed  and  believes,  that,  pending  the  pro»- 
eeedings,  that  is,  upon  the  8th  o(  February,  1787,  OHaUdtrntf 
recdived  a  letter  of  attorney  firom  his  wife ;  that  he  applied  tb 
Oreen*s  proctor;  and  was  informed,  that  the  commission 
»  ksued  for  swearing  Green  operated  as  a  Caveat;  that  many' 
applications  were  made  by  O^Halloranto  Greenes  proctor  as  to' 
that  obstacle ;  and  a  Coreoi  was  entered  by  Greerfs  proctor; 
that  upon  the  7ih  of  March,  1787,  a  special  application  was 
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itiade  by  OHaUortm,  stating  the  prooeedmgs ;  and  that  he 
had  taken  his  passage;  and  his  presence  Was  neceaaavy  ia 
New  Providence ;  and  that  his  right  appeared  to  the  Judge  •• 
clear  in  preference  to  the  Defendaat  and  Green  as  to  admit 
of  no  farther  litigatiDn ;  and  the  Judge  thereopoix  order^  ack 
ministration  to  be  granted;  which  wna  granted  accordingly, 
bearing  date  the  9ith  of  Hareh^  The  Defi^aat  mrote  a 
letter,  dated  the  28th  of  Februmry^  to  O^HaOoroMf  in  anaver 
to  one  rec^ved  from  him,  which  is  lost  or  destroyed,  aawring 
him,  the  proctor  had  no  directions  from  the  Defendant  as  te 
entering  the  *  Caveai ;  that  the  Defendant  and  Green  had 
applied  in  conscience  of  die  powers  given  them  \xg  him 
{O^Hallaran)  and  his  wife;  that  he  (the  Defiuidant)  believed 
Smiih  (his  attorney)  employed  a  proctor  to  do  the  business; 
Iwt  that  since  O^HaUoran  came,  and  entered  a  Copeai  for 
teaaons  best  known  to  himself,  he  (the  Defieodant)  had  not 
interfered.  The  De^idant  always  understood,  adminiatratiod 
was  granted  ioXMHaUoram  as  husband  and  attorney  of  Martha 
(yHalhranf  not  by  reason .  of  any  letter  cnr  act  of  the  De^ 
fei)dant.  He  co-operated  with  Green  as  long  as  it  waa  praclii> 
cable.  From  motives  of  prudence,  and  being  wel*  assuied, 
O^HaUaran  must  succeed,  die  Defendant  became  moae  in* 
different  as  to  the  event  of  the  business ;  and  when  he  found, 
O'Halloran  was  duly  invested  with  legal  powera  to  enforce  aa 
immediate  settlement  of  the  said  account  between  hfan  and 
Doroa'a  estate,  and  payment,  and  had  actually  threatened  fajK 
letter  to  do  so,  he  thought  it  prudent  to  submit  to  O^HoQanain 
authority  by  an  immediate  settlement;  and  he  (the  Defencbmt) 
shortly  afterwards  informed  Giteen  of  such  set^m^nt.  by  a 
letter  dated  the  12th  of  March,  1787  \  stating,  that  he  had 
received  a  letter  from  (yHaUoran,  desiring  him  to  imv»  the 
account  ready  next  day ;  that  O^HaUoran'camey  and  produced 
his  authority  from  Doctors'  Commons,  which  tiiere  waa  no 
disputing  with ;  that  the  Defendant  said  as  much  aa  he  cooU 
respecting  the  children;  that  O^HaUoran.  declared»  ;he  would 
do  ample  justice  to  tfaem,  but  insisted  upon  the  Defendant*! 
making  the  settlement  directly,  or  be  would  instantly  hav« 
him  arrested ;  that,  considering  the  consequence  that  might  bt 
by  alarming  his  creditors,  and  being  satisfied  of  0*HaUorm^9 
i^utlioril;y,  the  Defendant  waa  .  induced*,  thoyogh  nol  wiIIwhiI 
Xf^hnfffmcCf  to  make  a  settlement ;  though  he  founds  0*Hallaram 
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had  undoubted  seciifitiefl;  and  tihat  they  hitd  jnstKed  Ar 
5000/. ;  that  (yHattormnuAA  him,  he  had  given  directions  but 
a  settlement  with  Green  without  deky ;  therefore  hc^  (the  De- 
fendant) was  afraid,  all  Green's  endeavours,  whieh  were  from 
the  best  motives,  would  not  answer  his  expectations ;  that  he 
(the  Defendant)  sto«d  in  a  very  siogulflr  and  dangeroos  wajr 
fipom  the  advances  he  bed  made :  but  Mr.  (yHaBoran  ad- 
mitted of  them  all  in  the  settlement ;  which  was  but  jusdee.' 

The  answer  then  stated  several  passages  ia  letters  froqi 
Green  to  the  Defendant,  shewing,  that  Green  was  of  the  sane 
opinion  as  to  the  ineflfeacy  of  the  oppootion  and  the  indtpo- 
diency  of  exposing  *  themselves  td  a  suit;  particulariythe 
foDowing  passage  m  a  letter^  dated  the  4>th  of  c/(afy,  1786. 

*'  I  cannot  at  present  consent  to  take  a  share  in  the  aebni^ 
^'  nistration;  least  in  endeavouring  to  serve  Mrs.  O'HaUoram 
**  and  her  children  I  should  hurt  my  own  fiunily.'" 

This  answer  contained  the  same  aecount  as  the  former,  anf 
awers  as  to  the  two  bonds  of  John  Graham  and  Tunnof-  and 
it  stated  the  aecount,  commencing  on  the  lOth  ot  March  1787 
lo  Jfume  179g,  with  O'HaUoran. 

The  Defendant  John  Graham  by  his  answer  denied,  thtl 
he  -ever  received  or  borrowed  from  Simpson  cfi  any. other 
person  asy  money,  wbieh  to  bis  knowledge  or  belief  w9B  part 
^  the  estate  of  Doran,  or  executed  a  bond  or  any  othev 
aeciirity  for  the  use  of  Doran :  but  be  admitted,  that  in  Jo* 
Muaryi^  1785,  ^t  the  request  of  Graham  and  Simpson  or  one 
ai  them  he  gave  a  bond  for  loOOL  &c.  (as  stated  in  Simpson! b 
answers ) ;  which  was  delivered  up  cancelled.  No  considera* 
lion  passed  at  the  time :  but  the  Defendant  was  indebted  to 
Oraham  and  Simpson  to  a  larger  amount. 

The  Defendant  Tunno  put  in  a  similar  answer  with  respect 
to  his  bond  for  ISOOf,,  stated  in  Simpson's  answers* 
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The  answer  and  depositions  of  Green  confirmed  the  chargea 
of  the  biU ;  and  stated,  that  5002.  was  paid  to  him  by  Simpson 
and  Graham  by  a  bill  of  Martha  O^HaUorany  dated  the  11th 
of  Julyt  1785.  Upon  the  9th  of  Jult/y  1785,  tfaqr  sent  him  a 
sketch  of  the  account  to  the  31st  of  December,  1784;  making, 
the  balance  3856/.  Is.  3d. ;  and  stating,  that  upon  the  ^h  of 
Janumry,  1785,  dtiey  lent  John  Grahams  1500/.  of  that  balance  | 
Md  on  the  Ist  of  March  they  lent  Tunno  1500/.  thereof 
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O^Hallarah  afterwards  ackndwiedged  tbe  loans  in  conv^rsH- 
.tion.    The  Defendant  believes,  they  had  sent  advice  thereof 
to  O^Hattoran;  who  in  a  letter  to  him^  dated  the  20th  of 
.November,  1785,  said,  he  had  written  to  them,  expressing  his 
jdisapprobation  of  lending  SOOO/.  on  private  security ;  and  he 
believes,  they  had  also  hinted  it  to  Doran  in  his  life,  and 
desired  him  on  that  account .  not  to  draw  for  m<Nre  than  fXXML 
without  some    previous  notice,    in  order   ♦to   prepare  the 
.-people ;  and  that  the  money  was  lodged  in  good  hands.    They 
{Graham  and  Simpson)  wrote  to  this  Defendant  complaining 
of  0*Halloran'B  conduct  in  drawing  upon  them  and  not\nen- 
tioning  it  in  his  letters  to  them^  wherefore  they  suffered  the 
bills  to  be  noted.     James.  Graham  died;  and  O'HaUoran 
drew  many  bills  afterwards.    Simpson  and  his  new  partner 
expressed  their  disapprobation  of  that  and  of  O^HaUoroM^t 
character.     A.  letter  irom  Simpson  to  this  Defendant  stated^ 
that  their  Solicitor  cautioned  them  not  to  accept  O'Htmorau^s 
bills :  another  letter  contained  a  copy  of  an  opinion  of  Counsd^ 
taken  by  this  Defendant  and  Simpson,  that  it  could  not  be 
justified,  and  affirming  the  children's  right  to  two-thinU  of 
the  wliole  property,  both  in  England  and  abroad,  expressed 
their  fears  of  O^HaUoran's  coming  over  and  getting  admiuh 
stration;  ''in  which  case  the  children  would  lose  all;''  and 
proposed,  in  order  to  serve  the  childreh,  that  Green  should 
administer,  and  Simpson  join  therein.    Several  meetings  took 
place  after  O'Haliorana  arrival.    O'HaUoran  proposed^  that 
the  administration  of  Green  and  Simpson  should  only  extend 
to  the  effects  in  England;  and  that  lOOOii  including  the  SOQk 
paid  to  Crreen  should  be  secured  for  tbe  use  of  the  childveii 
in  full  of  all  demai^ds.    Simpson  proved  in  conversation  and 
by  letter,  that  2000/.  should  be  settled  upon  the  children^  and 
O^Halloran  should  take  the  rest;  but  this  Defendant  refused; 
his  consent ;  as  lie  values  the  share  of  the  Plaintiffs  at  SOOOL 
at  least..    After  these  mee.tings  this  Defendant  thought  all 
matters  were  amicably  adjusted ;  that  he  and  Simpson  were 
to  have  the  administration ;  and  that  two-thirds  of  the  whole, 
would  be  secured  for  the  Plaintiffs;    when  O^Hattoran  in-, 
formed  him,  that  he  had  that  morning  withdrawn  his  power  of 
attorney,  and  entered  a  caveat  against  their  administratioo. 
The.  Defendant,  wrote  to  Mrs.  O'HaUoran^^  charging  her  not. 
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(ogive  acUnhiistration  to  herhuBband;  lukd  teftiofufon^  be* 
.lieyingt  that  neither  Simpson  not  himselfj  nor  O^ffalloran^ 
could  obtain  administration  without  her  consent*  He  received 
letters  from  Simpson  and' Davison,  giving  an  account  of 
fl^Halforan's  conduct  and  intentions ;  and  Sinlpson  appeared 
the  friend  of  the  Plaintiffs.  About  tbe  beginning  of  1787  the 
liiost  pressing  letters  came  from  Mrs*  0*Halhra$9!,B  Ather, 
intreating  this  Defi^dant's  immediate  interference .  to  save  the 
Pontiffs  from  ruin;  as  O^HaUoran  was  spending  the  estatei 
drawing  billsi  &c.  The  Defendant  determined  to  apply  to 
this  Court;  and  about  March  1787  he  went  to  London f  and 
*  told  Simpson,  he  should  be  made  a^Defendant  to  a  bill  in- 
tended to  be  filed  on  behalf  of  the  Plaintiffs ;:  and  that  he  had 
nothing  to  do  but  to  deliver  in  his  accounts  and  abide  the 
decision;  and  that  though  he  had.  paid  a  gr0at  deal  contrary 
to  this  Defendant's  fidvice,  yet  this  Defendant  apprehended^ 
he  (Simps&n)  was  still  within  the  bounds  of  safety.  SinyMon 
saidf  he  wished  he  had  known  it  a  little  sooner;  as  he  had 
v^ry  lately  written  to  O^HaUoran,  that  he  would  no  longer 
oppose  his  getting  administration;  that  he  had  received  % 
note  from  his  attorney,  informing  him^  that  he  apprehended^ 
(yHaUoran  would  get  the  administration  pretty  so6n ;  and  he 
advised  this  Defendant  to  call  upon  the  attorney ;  alid  at  the 
same  time  he  shewed  this  Defendant  the  two  bond^  of  John 
Graham  and  Tunno;  which  he  represented  to  be  part  of 
Doran'a  estate.  This  Defendant  went  to  the  attorney ;  who 
informed  himi  O* Hallor an  covXA  not  obtain  administration^ 
until  the  27th  of  March ;  upon  which  the  Defendant  gave 
orders  for  filing  the  bill;  and  returned  to  Bristol.  He  received 
a  letter,  dated  the  12th  oi March  from  Simpson  (the  letter^ 
stated  in  Simpson^ %  answer,  acquainting  Green,:  that  he  had 
settled  with  O'HaUoran).  0*Hattoran  commenced  ati  action 
against  this  Defendant  to  get  the  siun  of  500L  oiit  of  his 
hands;  upon  which  he  paid  it  into  Court  lindet  an  order  made 
ip  this  cause.  0*HaUoran  and.  his  wife  died  before  any  an*, 
swer  was  obtained  from  them,  after  process  to 
had  issued  against  him. 
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\  The  evidence  for  the  Defendant  Simpson  consisted  of  the 
depositions  of  ^is  partner  and  a  warehouse-man  a^  lo  the 
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aceouitt,  and  the  fairness  of  the  setdement^  at  tile  ofllee  df 
his  Solicitor^  and  after  O^HaUoran  had  pemsed  aiid  examiiied 
the  account,  and  as  to  the  transfer  of  the  baiaiice,  ftc* 

The  SoUeH&r  Cfeneral^  Mr.  Richards^  and  Mr.  W.  Aga^, 
for  the  PtaunfifiB, 
Contended,  that  the  Defendant  Simpson  raoBt  he  ansveraUe 
for  two-thhrds  of  the  snrpkis  of  the  pers<»ial  estate  of  Danm 
upon  the  foot  of  the  aecoiuit,  dated  the  9th  ot  March  1787. 

Mr.  Grani  and  Mr*  King^  for  the  Defendant  SUmpten. 
Upon  the  authority  of  Uitersom  v.  Mair  (6)  diis  biK  cannot 
be  sustakied.    That  was  the  strongest  possible  case ;  for*  al 
Ae  facts  were  admitted  1^  the  demurrer;  yiz,  that  the  monej 
would  be  lost,  if  it  got  into  the  hands  of  the  executor,  &e^ 
The   course    is    that,  ^  which   was    adopted   in  Taytm'  ▼; 
Ailem(y)i  where  the  husband  of  the  executrix  being  abroad, 
and  not  amenable  to  the  process  of  the  Court,  a  receiver  was 
appointed^  with  power  to  bring  actions  in  the  name  ef  the 
executrix:  but  no  debtor  to  the  estate  was  there  called  upon* 
jh  this  case  Simpson  is  only  a  debtor  to  the  estate ;  and  iSam 
statement  is  oidy,  that  if  the  money  in  Simpwrnln  hand*  gets 
hito  the  hands  of  OHaUaran,  it  will  be  lost.    The  Utt  is 
jugamst  a  debtor  to  the  estate  to  ob%e  him  to  aecoimt  widi* 
out  passing  through  the  atiedium  of  the  administrator^  or  first 
ebtainbig  an  uijunetion  against  the  admiii]strater>  and  the 
appmntment  of  some  other  person  to  receive  -die  ptoperty. 
The  prayer  of  the  biS  ia  exactly  that  in  UUersom  T.'iMw; 
lliat  (yHaUoran  may  be  restrained  flrom  getting  in  the  efteta ; 
but  they  did  ncyt  obtain  an'  injunction*    The  mere  fifing  of  die 
biU  cannot  hai(e  tha^  eflfect.    A  men  notice  to  the  deUtoe  net 
tiK  pay  ia  not  sutteient*    An  injunction  is  necessacy* '  The 
debtor  therefeve  was  safe  in    paying  to  the  administratcMV 
Ceiptainly  it  would  have  been  proper  in  him  to  have  delayedi 
H^as  long  as  possible :  but  the  question  is,  whether  any  thing 
made  it  incompetent  ip  him  to  make  the  payment  or  a  settle* 
inent  of  the  account  with  O'Halloran  i    There  is  nodnng  in 
this  case  to  talce  it  out  of  those  decisions.    Though  it*is  not 

fe*y 
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^asy'per&edy  ^  justify  the  ocmduet  of  tliis  Didfendimty  klias         VtM* 

been  exaggerated.    If'  be  coold  be  oonsidered  in  another  lights 

than  as  a  xneie  debtor,  stiH  he  i»  not  responsible  in  the  degree 

in  wbieh  this  bill  atJtempts  to  a&ct  him.  [^8imfsoi«. 

SolicUor  Gen/trdly  ia  Reply.  ^ 

The  apphcation  ef  Utiergon  v,  Mdir  to  this  case  cannot  held. 
The  ground  of  aUpwing  the  demurrer  was,  that  the  Plaintiff 
ought  to  have  applied  under  the  bankruptcy,  or  to  have  fileil 
a  bill  against  the  insolvent  executor.  In  Neuland  v.  CAam^ 
pum{S)  Lord  Hardtneie  conceived,  that  there  is  no  doubt> 
under  circumstances  this  sort  of  bill  may  be  filed.  Agents  or 
trustees  have  frequently  been  made  parties  to  biBs  by  creditors^ 
still  n^re  so,  upon  a  bill  by  persons  in  the  situation  of  the 
Plain tife,  entitled  to  two*thirds  ef  the  surplus,  and  filing  a  biB 
to  have  that  surplus;  secured,  in  consequence  of  the  condidon 
of  the  person,  who  obtained  letters  of  administration.  But  in 
ihb  instance  the*  undertaking  was  by  Simpson  himself;  fi>r  he 
had  sidd,  the  property  ought  to  be  secured;  and  that  he  should 
not  pay  it  to  O^HaUoram  It  ^  was  entirely  by  the  firaiid  of  [  *665  1 
Simp$ou  thai  O^HaUoram  was  enabled  to  possess  the  money* 
There  is  a  case  of  firaud  against  Simpson;  by  which  he  was  con^- 
triving  to  prevent  the  Plaint^  from  having  the  benefit  of  tbo 
suit  they  intended  to  institute,  and  to  prevent  the  injunctims 
from  issuing  against  0^£Ai2fera».  There  is  no  truth  in  hia 
fcur  first  answers ;  but  in  the  fifth  the  contrivance  apqpears  ta 
enable  bimio  retain  the  money  in  his  hands  under  colour  of 
accounting  with  O^HaUoran,  and  to  cover  the  payments  mada^ 
to  hijtt.  By  the  conduct  of  Simpsom  the  bill  against  hiim  aa; 
ag^Eit  and  trustee  is  fuHy  justified.  He  was  trustee  aa  toi  tbi^, 
bonds  {dJohn  Graham  and  Ttmaow 

Lord  Chancellor, 
The  objection  made  to  this,  bill  is,  that  a  suit  cannot  fas^ 
maintained  on  behalf  of  the  next  of  kin^  entitled  to  a  distribl^• 
tive  share  of  an  intestate's:  estate,  agaiiist  a  debtor  to;  the  estatu^ 
who  has  arranged  his  debt  with  the  admioistrator ;  and  that 
objection  ia  supported  by  a  case,  in  which  to  a  bill  by  a  cre^ 
ditov  of  a  bankrupt  upon  a  debt  accrued  subsequent  to  tbs 

(8)  1  Va.  X05. 
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bankruptcy  against  the  as6igiiees  in'  respect  ct  the  surplus  m 
demurrer  was  allowed*  In  did  case  of  a  creditor  or  of  next 
of  kin^  if  they  can  state  a  base^  that  the  representative  is  od- 
hiding  with  the  debtors. to  the  estate,  and  diminishing  the  fund« 
they  have  a  right  upon  that  ground  of  collusion  to  tnake  the 
debtor  a  party,  to  obtain  a  discorery,  and  upon  that  discovery 
to  attaich  upon  the  money,  and  to  prevent  the  payment  of  the 
money  or  a  settlement  of  the!  account  by  coUusiod  between 
Ihd  representative  and  the  debtor.  The  authori^  of  Lord 
Hiardwicke  in  that  case  cited  fixun  Vesey  has,  I  believe,  been 
supported  by  a  vast  number  of  cases ;  where  it  has  been 
necessary  for  a  party,  interested  either  as  creditor,  or  as  being 
entitled  to  a  distributive  share  of  the  personal  estate,  not  tor 
permit  the  administration  to  go  on  abusively  or  coUusively 
between  the  representative  and  a  person,  who  is  indebted  to 
the  estate. 

.  But  Mr.  Simpson  is  in  a  very  different  situation  from  that 
of  a  debtor  to  the  estate.  He  was  agent  to  the  intestate.  Ac- 
cording to  the  account  he  gives  himself  be  had  placed  out  the 
effects  oi  the  intestate,  using  the  power  and  confidence  placed 
in  him,  in  two  securities  by  bond ;  of  which  he  had  given 
notice  to  the  principal ;  upon  which  bonds  he  bad  carried  on 
in  his  accounts  the  interest,  as  paid  upon  those  bonds  to  the 
estate  otDaran ;  upon  which  he  *  charged  commission  bb  agent 
as  for  mon^  placed  out  upon  a  loan;  and  after  the  death  of 
Doron  he  represents  it  to  those  acting,  for  the  children  aa  a: 
qp6cific  part  of  the  estate  of  Dorim  secured  upon  these  bohds;f 
for. which  he  was  responsible.  It  is  in  vain  for  him  noiw  to  say^ 
all  this  is  false ;  that  he  had  not  lent  the  money  of  Daram,  and 
takei>  the  bonds  as  due  to  that  estate;  bat  that  he  thought 
fit  at  the  date  he  mentions  to  make  two  debtors  to  him  give 
bonds,  and  to  represent,  that  these  securities  were  taken  of 
Daran^s  estate.  They  sweiar  certainly,  that  they  knew  nothing 
of  it;  that  they  were  rimply  bonds  given  to /S'tnipaon ;  and  he 
gave  them  back  cancelled;  therefore  they  are  di8chaif[ed;'as 

■ 

Uiey  certainly  are :  but  I  muist  hold  him  to  the  duty,  accord* 
ing  to  the  situation,  in  which  he  placed  himself,  by  the  repre-' 
sentations  he  made,  both  to  Doram,  and  after  his  death  t9 
diose  acting  for  the  children  *r  iqKvt  wfaicl](  they  were  about  19 
tj^LO  measures  for  securing  the  property. 
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'  Then  after  die  arrhal  of  O^HaUorim  In  Engkmdj  I  sball  not 
detail  the  circumstances :  bat  the  whole  makes  up  a  case  of 
collusion  between  them  for  an  interested  purpose.  The  vor 
terest  is  extremely  obvious.  Simpwn  mn&ages,  that  O^Hal- 
^an  shall  get  out  adnunistraCioh  at  a  particulv  date ;  know- 
ing the  intention  of  those  acting  for  the  children  to  file  i^  bill 
iQ  prevent  him  from  receiving  tiie  produce  and  leaving  Engbund 
with  it.  Upon  the  9th  oiMarch^  1787,  Simpson  settles,  aii.  he 
calls  it,  with  O'HaUoran.  What  is  it  he  setties?  He  had, 
very  imprudently,  holding  out  different  colovirs  to  Green,  suf- 
■  fered  O^HaUaran  to  draw  upon  him,  when  he  had  no  right 
to  draw.  He  had  involved  himself  to  the  amount  of  OOOi.  with 
O^HcMoran.  It  is  clear  Simpson  knew  his  circumstances;  (hajt 
be  Was  not  fit  to  be  trusted  with  the  administration  of  property 
In  which  others  were  interested,  if  it  could  be  prevented.  He 
.talks  of  measures  intended  to  be  taken  against  him  by  O'Hal- 
loran;  that  O'Halloran  threatened  to  arrest  him.  He  might 
have  arrested  hbn :  but  the  arrest  would  have  been  vain.    It 

• 

.  might  have  been  frustrated  upon  application  to  a  Judge. 
O^Haltoran  was  indebted  to  him  in  a  larger  sum  than  could 
have    been    possibly  stated  as    due    to  him;  for  these  two 

.  bonds  would  have  been  sufficient  to  have  satisfied  any 
thing  due  to  the  estate  of  Doran,  Upon  a  represeiitation  of 
the  circumstances  by  Simpson  the  representatives  of  Horan 

:  would  have  been  stopped  ^  immediately  from  making  any  de- 
mand against  him.  Then  what  is  the  farther  case?  If  the 
Ivbole  case  bad  been  disclosed,  it  would  have  been  the  duty 
of  Simpson  to  have  had  the  money  p^id  into  Court.  Instead 
of  making  any  actual  payment  of  money,  he  re-imburses  him« 
aelf  for  all  the  bills,  which  he  suffered  Q'Halloran  to  draw 
without  any  right  to  draw ;  bills  for  small  sums  at  long  dates ; 
idth  all  the  advantage  arising  from  the  negotiation  of  the 
tnoiiey :  750/.  remained  in  his  hands  from  1792  without  any 
production  or  account  of  it. 

Upon  these  grounds  of  a  fraudulent  and  interested  collusion 
with  O'llalloran,  which  has  produced  a  loss  to  the  estate,  I 
muist  hold  Simpson  accountable,  as  he  would  have  beep,  if 
the  truth  of  the  case  was,  as  he  represented  it,  viz.  that  the 
bonds  had  been  standing  out  due  from  those  obligors.  They 
would  have  been  part  of -the  specific  estate,  for  which  Simpson 

.  'was 
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Was  a  tnlstee«  Fdr  thai  ht  is  ttidwefrfMe  t  but  «t  tlie  MSne 
tame  he  k  only  answerabk  for  what  would  hsTe  beta  the  shai^ 
of  the  children. 

Direct  an  account  of  the  personal  etvtate  of  Daran  against 
Ibe  Defendant  Simpson :  and  an  inquiry,  what  is  (be  amoonf 
tf  the  share  of  the  children;  tii.  two-think  of  the  sorplua; 
and  declare,  that  the  Defendant  Simpson  ie  answerable  for 
that,  with  cost8# 


1909. 
Jfay  30M. 
JtcfieSd,  IQth. 
Specific  per- 
formance re- 
fused on  the 
laches  and 
trifling  conduct 
of  the  Piain- 
tiff;  the  con- 
tract being  for 
a  sale  to  the 
PlaintiflT  under 
a  bankruptcy 
of  a  rcTcr- 
•ionary.        , 
inttmtl-  "^-l 
for  life ;  which 
in  the  interval 
fell  into  pos- 
session.   The 
Defendants 
haring    also 
been  in  some 
degree  remiss, 
the  bill  wss 
dismissed 
without  costs 
upon  delifer- 
Ing  up  the 
agreement. 


SPURRIER  V.  HANCOCK. 

J^HE  bill  was  filed  for  a  specific  performance  of  an  agree- 
ment for  a  purchase  from  the  Defendants,  assignees  (9) 
of  Thomas  Porter  Banner ^  a  bankrupt,  of  a  reversionary  in- 
terest of  the  bankrupt  for  his  life  in  the  rents  and  profits  of 
certain  estates,  viz.  a  freehold  farm  at  How  in  Yorkshire^  ex- 
pectant upon  the  death  of  either  of  two  persons,  and  a  free- 
hold estate  at  Oswaldkirk  in  Yorkshire,  expectant  upon  the 
death  of  certwi  persons  and  the  failure  of  issue  male  of  one 
of  them. 

The  circumstances,  under  whidi  this  bill  was  filed,  were 
these.  The  bankruptcy  happened  in  May  1792.  The  De- 
fendants employed  *  the  Plaintiff  as  an  auctioneer  to  sell  the 
bankrupt's  reversionary  interest  in  the  estates  in  Yorkshire. 
At  their  request  he  went  to  Yorkshire  for  the  purpose  of 
getting  the  necessary  information,  in  order  to  prepare  the  par^ 
ticular*  The  bankrupt's  interest  in  these  estates  was  put  up 
to  sale  the  31st  oi  January  1793:  but  it  was  not  sold.  The 
Plaintiff  then  offered  to  purchase  it  himself  for  1000/. ;  which 
offer  was  accepted  by  a  letter*  dated  the  5th  o{  February  1793. 
The  abstract  was  delivered  upon  the  3d  of  c/fy/y  1793;  and 
was  laid  before  Mr.  Sidebotham  on  behalf  of  the  Plaintiff;  and 
several  objections  were  made  to  it;  in  consequence  of  which* 
a  correspondence  took  place  between  the  sdicitors  of  the 
parties ;  and  endeavoiurs  were  used  to  procmre  farther  infor- 
mation. 

(D)  As  to  tbe  title  to  be  made  by  assigaees  in  bankraptcy  set 
McDonald  v.  Hanson,  post,  VoL  XII,  277;  and  the  note  V»  141, 
to  Pope  V.  Simpoon, 
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Hie  Defendant's  sriiciliAn  mrata  to  the  mXaim  for  Af6 
Pknntiff,  inclosing  «  letter,  which,  they  «ay,  he  will  see,  has 
furnished  every  partiddao-,  that  can  be  procured;  olid  diiii 
they  hope  will  prove  satisfiictory ;  jand  desite  an  answer  by 
Saturdmy  or  Monday.   By  a  letter  te  them  irom  the  Fli|intiff^i 
solicitor,  dated  the  19th  of  October ^  be  infonns  them,  that 
the  abstract  of  the  title  has  been  again  kid  before  Mtw  Sidi^ 
botham,   and   is    transmitted  with   further  inquiries    pointed 
imt  by  him.    By  a  letter,  dated  the  IGth  of  Deo^nbtTj  firem 
die  solicitors  for  the  Defendants  to  the  Haintiff 'a  ioKdtcM^ 
they  say,  they  are  desired  by  the  assignees  to  request, 'he  will 
hmnediately  inform  them,  whether  his  cHettf  intends  completing 
the  purdiase,  or  not*    By  another  letter^  tcr  the  JMaaHifii 
dirted  the  3d  ofJanuarf  1794»  they  say,  they  are  agtdn  de-^ 
sirkl  by  the  assignees  to  acquaint  hfan^  that  the  title  they 
have  offered,   and  which  they  are  ready  to  give  him,  is  the 
beet  they  can  make,  and  such  as  b  presumed  to  be  suffi- 
eient;  therefore  they  request  to  be  famttediately  informed,  whe«» 
thcr  he  win  accept  such  title,  or  not,  as  it  la  neoessarjr,  sone^ 
tfaing  effectual  should  now  be  done  therein.    The  Plaintiff'a 
soiicilor  by  a  letter,  dated  the  7th  dJmnmatif  1794*  to  the 
aolicitora  for  the  Defendant^  says,  he  is  Greeted  by  Mr,  Spwt'^ 
ner«ta  say,  he  is  now  ready,  as  he  has  ahvays  been,  to>  com- 
plete fais  purchase  upon  having  a  good  title  made  out  to  him; 
that  it  k  between  two  and  three  mon<hs  since  the  abstiact  ^aa 
sent  to  them  the  last  time:  he  refers  them  to  die  letter  he  theii 
wrote ;  and  suggests,  that  there  would  be  no  gnmt  difficulty 
in  answering  the  queries  and  remarks  of  'MT.Sidebaiham^ 
that  Mr.  Spurrier  waits .  a  speedy  return  to  him  of  the  ^ab- 
etract  with  the  necessary  informatba  and  particulars  in  satia* 
fiiction  of  those  queries  and  remarks;  so  that  the  busiaesv 
may.  be  no  longer  ddayed. 

The  following  notice  in  writing,,  dated  January  liie  Sls^ 
179T,  and  signed  by  tibe  DefendaMs,  was  served  upoa  (he 
Phuntiff:— 

''  In  the  matter  of  Thomas  Porter  Barnier^  a  bankniptr 
"  Su-, 

'^  We  do  hereby  again  give  y^n  notioe,  that  mdess  you  do* 
**  within  one  week  from  the  date  hereof  miake  good  and  com-' 

plieto  your  purchase  of  the  reversionary  life  interest  of  the 
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^  said  'bankrupt  in  dirers  freehold  estates  in  tKe  county' of 
^'  York,  long  since  contracted  for,  upon  such  title  being  given 
^  you,  as  we  always  offered,  and  can  only  give,  the  same  will 
'^  be  sold  to  another  purchaser,  who  is  ready  and  willing  to 
^  take  the  said  estate  upon  such  title  being  given  him  by  us*** 

The  Plaintiff  sent  the  foUowing  answer,  dated  Yardilesbury, 
the  S6th  of  January^  1797 : — 
«  Sir, 

*'  The  letter  signed  by  yourself  and  brother  assignees  of 
^  Mr.  Banner,  and  dated  the  21st  instant,  reached  me  here 
f*  yesterday.  In  answer  I  beg  leave  to  say,  that  I  shall  be  in 
^  town  on  Saturday  evening ;  and  will  call  upon  you  on 
^  Monday  forenoon;  when  I  hope,  and  doubt  not,  that  some 
'*  mode  may  be  hit  upon  for  the  conclusion  of  the  business 
^  in  question,  that  will  be  at  once  equitable  and  agreeable 
^  to  us  all." 

By  a  letter,  dated  the  20th  of  February,  1797,  from  the 
solicitors  for  the  Defendant  to  the  Plaintiff,  they  say,  they  are 
desired  by  the  assignees  to  acquaint  him,  that  they  cannot 
longer  delay  the  conclusion  of  the  sale  of  the  reveraioDary 
interest  in  the  bankrupt's  estate  purchased  by  him  long  since: 
and  ui^ess  the  same  is  fully  completed  by  Friday  next,  they 
shall  be  under  the  necessity  of  disposing  of  the  same  for  the 
like  sum  to. another  person;  and  by  a  postscript  they  added, 
that  the  assignees  desire  them  to  inform  him,  that  they  do 
not  intend  to  take  a  shilling  less  for  the  said  estate  than  he 
was  originally  to  give ;  and  therefore  any  fardier  meetings  on 
(hat  subject  are  wholly  unnecessary  ( 10  )• 
-  The  Plaintiff's  solicitor  by  a  letter,  dated  the  SOth  ofFe- 
bruary,  1797,  to  the  solicitors  for  the  Defendants,  says,  that 
m.answer  to  their  letter  of  that  day  to  Mr.  Spurrier  he  is 
directed  to  say,  that  Spurrier  is  desirous  of  completing  die 
purchase  on  having  a  good  tide  made  to  him;  and  that  to 
enforce  its  compledon  with  such  a  title  he  now  considers  him- 
self reduced  to  the  necessity  of  filing  a  bill  against  them,, 
and  will  accordingly  do  sio. 

The  bill  was  filed  upon  the  8th  o(  April,  1797;  and  at  a 
meeting  of  the  creditors  of  the  bankrupt  upon  the   13th  of 

April 
'  (10)  Tbi?  alluded  to  some  deficiency  of  Oxe  ^atate  with  respect 
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Jpril  the  Defendants  were  served  with  a  Subpoena  to  answer* 
The  answers  were  put  in  upon  the  14th  oiJuly^  1797,  The 
replication  was  filed  in  Trinity  Term,  1798,  after  notice  of  a 
motion  to  dismiss  the  bill  for  want  of  prosecution ;  and  upon 
the  ISth  oiJulyt  1798,  an  order  was  obtained  to  amend  the 
bill;  which  stated  only,  that  the  Plaintiff  agreed  to  purchase 
Lot  S:  viz.  the  Ostcaklkiri  estate^  and  the  answer  admitted 
the  agreement,  as  stated  in  the  bill.  The  SubpcBna  to  answer 
the  amended  bill  was  returnable  ihe  ^th  oiJuly;  and  the 
answer  was  sworn  upon  the  7th  of  November^  admitting  the 
agreement  as  to  both  lots.  William  John  Banner ^  one  of  the 
lives,  upon  the  determination  of  which  the  reversionary  inte- 
rest of  the  bankrupt  was  expectant,  died  upon  the  15th  of 
August,  1797.  Arthur  Dogget  Banner ,  the  only  remaining 
life,  died  upon  the  5th  of  June ,  1798.  Upon  the  death  of 
the  former  the  Defendants  in  right  of  the  bankrupt  became 
entitled  to  the  possession  of  one  sixth  part  of  the  premises, 
which  were  the  subject  of  the  contract;  and  upon  the  death 
of  the  other,  to  the  whole.  The  Plaintiff  insured  the  life  of 
the  bankrupt.;  who  was  about  the  age  of  thirty-six,  and 
healthy.  The  farther  answer  stated,  that  the  rents  and  pro* 
fits  of  the  prembes  amoimted  to  6  or  700/.  a-year,  and  the 
bankrupt's  life  estate  was  worth  about  8000/.  In  1795  the 
bankrupt  himself  offered  to  purchase  the  interest  of  the  as- 
signees, with  the  title  they  had,  for  the  same  price,  at  which 
^Plaintiff  had  agreed  to  take  !(;« 
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17fl|9. 


Spurrier 

V. 

Hancqck. 


On  the  part  of  the  Plaintiff  was  produced  a  correspondence 
between  his  solicitor  and  several  pelrsons  in  Yarkshite,  with 
a  view  to  procure  information  as  to  the  title,  be^ning  on 
the  S2d  of  June f  1795,  and  ending  on  the  17th  of  November^ 
1796, 

Mr.  Richards  and  Mr.  Stanley,  for  the  Plaintiff  contended, 
that  he  was  entitled  to  a  specific  performance;  and  they  relied 
on  Mortimer  v.  Capper {11)  and  Jackson  v.  Lever  {12)  us 
Authorities,  that  the  alteration  of  circumstances  by  the  drofH- 
ping  of  the  lives  could  make  no  difference. 

(11)  1  Bro.  C.  C.  166.  (12)  8  Bro.  C.  C.  OOCL 

Vol.  IV.  ZZ 
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Mr.  Lloyd,  Mr.  Grant,  and  Mr.  Petnberton,  for  the  De- 
fendants. 

Upon  this  subject  a  Court  of  Equity  attends  to  equitabfe 
circumstances ;  as,  whether  the  Plaintiff  has  acted  fairly^  and 
so  as  to  entitle  himself  to  relief.  After  the  trifling  conduct 
of  the  Plaintiff,  and  his  delay,  upon  a  subject  of  this  nature, 
a  contract  for  the  sale  of  a  reversionary  estate  for  life,  which 
ought  to  have  been  immediately  executed,  and  under  this 
change  of  circumstances,  he  cannot  have  a  decree:  Newman 
V.  Rogers (13).  In  Hayes  v.  Caryll(l4f)  it  was  held,  that- 
where  a  party  has  trifled,  Equity  will  not  decree  a  si>ecific 
performance  in  his  favour;  especially,  if  the  circumstances  are 
altered.  Jn  Mortimer  v.  Capper  there  was  no  remissness  or 
backwardness:  yet  even  in  that  case  a  specific  performance 
was  not  decreed  in  the  first  instance ;  but  the  Defendant 
afterwards  submitted  to  what  appeared  to  be  the  opinion  of 
the  Court.  In  Jackson  v.  Lever  there  was  no  remissness' 
whatever,  or  reluctance  to  perform  the  contract. 

In  this  case  the  Plaintiff  was  very  active,  when  it  was  his 
interest  to  be  so.  There  is  the  strongest  contrast  between 
his  previous  and  subsequent  conduct.  The  motion  to  dis- 
miss the  bill  was  made  as  soon  as  it  could  be  by  the  course 
of  the  Court.  What  the  Lord  Chancellor  says  in  Newman  v. 
Rogers  applies  closely  to  these  Defendants,  the  assignees  of 
a  bankrupt,  and  to  this  subject,  a  reversionary  life  estate^ 
The  delay  was  most  detrimental.  There  was  no  agreement 
binding  the  Plaintiff. 


Mr.  RichitrdSi  in  Reply. 
Newman  Vi  Rogers  applies  much  less  than  the  cases,  that 
have  been  cited  for  the  Plaintiff.    The  circumstance  of  not 
paying  the  money  at  the  day  does  not  vitiate  the  contract  (15). 

Evtfry 

(13)  4  Bra.  C.  C.  991.  Harrington  v.  Wkeeler,  post.  686, 

(14)  6  Vin.  6a&  iBro.  C.C.21.    and  Ibe  note,  091.    For  the  go-. 
(16)  As  to  the  materiality  of  ,  neral  priociples,   by  which  tha 

the  time  with  reference  to  the    discretion  of  the  Court  is  rega-; 


performance  of  a  contract,  see 
Lhyd  V.  CoUett,  4  Bra.  C.  C.  469. 
Post,  689,  «•  Mr.  8anden'$  note 
to  Gibton  v.  Patterson,  1  Aik.  12. 
Forrm  V.  Elwes,  ante,  492 ;  and 


lated  in  enforcing  or  reacindiog 
agreements ;  see  Calveriy  r,  WU' 
lianUf  and  Calerafi  y;  Mo^mek, 
ante.  Vol.  T,  210,  t^X,,  and  ]As 
note,  220. 
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iBvelfy  case  of  thU.  Idnd  must  depend  upon  its  cbcumstaiioes.^ 
In  Nevnndn  t«  Rogers  the  mcmey  was  to  be  paid  at  a  pardunilar 
lame;  and  the  agreement  was  peculiar;  contaimng  many  arti*« 
oles  and  stipulations.  The  delay  of  the  Plaintiff  in  this  case 
arose  from  the  mistake  in  the  bill ;  which  /nade  an  amendment 
necessary;  and  the  Defendapts  were  also  negligent.  What 
were  they  about?  It  is  impossible  to  suppose,  that  the  Plains 
tiff  was  not  bound  equally  with  the  Defendants* 


1TO9. 


SPURRlfUt 
V. 

Hancock. 


Master  of  itie  Roi:.ls. 
The  question  is,  whether  upon  this  bill  and  the  mode,  in 
which  the  cause  has  been  conducted,  and  brought  to  a  hear- 
ing, the  Plaintiff  is  entitled  to  a  specific  performance  of  this 
agreement.  The  reversionary  interest  of  the  bankrupt  in  these 
estates  must  undoubtedly  from  the  circumstances,  in  which  h^ 
was,  be  brought  to  an  immediate  sale.  Reversionary  interests 
are  not  things,  that  in  general  produce  a  good  price;  and 
nothing  but  the  situation,  in  which  the  Defendants  stood,  a« 
assignees  of  a  bankrupt,  would  tempt  them  to  put  this  interest 
up  to  sale.  They  did  so ;  and  they  employed  this  Plaintiff  as 
an  auctioneer ;  and  I  admit,  an  auctioneer  is  not  to  be  sup* 
posed  conversant  with  dtles :  but  with  reglurd  to  the  value  I 
Bniat  suppose  him  as  conversant  as  any  man,  from  the  habits 
of  his  business.  He  was  not  able  to  procure  such  a  sale  as 
was  satisfactory  to  the  Defendants ;  and  then  he  enters  into 
this  agreement  for  the  purchase  of  it  himself;  and  upon  the 
5th  oi  February y  1793,  this  agreement  was.  concluded  by  him^ 
who  must  be  supposed  to  have  full  knowledge  of  the  value* 
It  is  said  there  was  nothing  binding  upon  the  Plaintiff:  but 
his  subsequent  conduct  was  certainly  equivalent  to  an  accept- 
ance; and  he  became  bound  equally  with  the  Defendants ; 
but  upon  this  implied  condition,  as  every  man  is,  that  die 
justice  of  a  Court  of  Equity  shall  not  be  extended  to  compel 
any  party  to  pay  the  purchase-money,  unless  he  has  a  title  in 
the  opinion  of  the  Court  perfectly  free  from  objection,  or  at 
least,  free  from  all  reasonable  objection  (16).  Therefore  the 
Defendants  were  in  this  situation ;  diat  the  Plaintiff  could 

enfi>rcfi^ 

(10)  Skaplamd  y.  Smith,  1l  Bra.  C.  C.  76.  Cooper  r.  Deime,  A  Bra. 
C.  C.  80.   Ante,  Vol.  1, 665,  and .  the  note,  667.  t 
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enforce  the  contract  against  them,  and  they  coiild  not  enforeft 
it  against  him  without  making  a  good  title.  The  questioR  i^ 
whether  he  has  proceeded,  as  he  ought.  Immediately  he 
ought  to  have  inquired  into  the  title ;  and  if  it  was  not  such 
as  he  liked,  he  ought  to  have  said,  either  that  he  would  take 
it,  or  not.  The  abstract  was  delivered  upon  the  3d  of  Jtdy 
1793.  To  thb,  it  appears,  sereral  objections  were  taken ;  and 
I  must  take  it  now,  that  they  were  just  objections ;  for  they 
were  not  cured  in  1797,  and  are  still  insisted  on.  To  the 
letter  of  the  16th  o{  December,  1793,  from  the  soUcitors  for 
Ae  Defendants  no  answer  whatever  was  given.  By  the  ktter 
of  the  8d  o(  January,  1794,  he  again  receives  notice  from  these 
Defendants,  the  assignees  of  a  bankrupt,  selling  a  reversionary 
interest,  the  life  wearing  out,  and  with  the  chance  of  an  estate 
tail  intervening,  that  the  title  they  have  offered  is  the  best 
they  can  make,  and  desiring  him  immediately  either  to  accept 
or.  reject  it.  The  answer  to  that  is  the  letter  of  the  7th  of 
January;  saying,  that  the  Plaintiff  is  ready  to  complete  his 
purchase  upon  having,  not  such  title  as  they  can  make,  but 
such  a  title  as  the  Court  of  Chancery  will  approve ;  that  is, 
insisting  upon  a  better  title. 

.  From  that  time  there,  is  a  considerable  chasm.  It  does  not 
appear,  whether  any  thing  passed,  except  that  they  were  en- 
deavouring to  obviate  these  objections ;  for  in  1795  Mr.  Side- 
botAam  seems  to  think,  that  his  objections  maybe  waived, 
provided  certain  inquiries  were  made.  The  application  is  re- 
newed in  January  1797.  It  is  asked,  what  were  the  Defen- 
dants about?  They  had  brought  themselves  into  a  strange 
9ituation.  If  they  had  filed  their  bill,  they  would  have  sue* 
ceededy  I  believe,  in  getting  the  contract  rescinded:  but  they 
must  have  paid  the  costs;  for  they  had  brought  themselves 
into  this  strange  situation:  they  had  entered  into  a  contract 
to  sell  an  estate :  but  they  were  not  able  to  make  a  good 
title.  Therefore  they  rather  wished  to  prevail  upon  the  Plain- 
tiff to  give  it  up  than  to  incur  this  great  expence  of  a  suit  in 
Chancery. 

The  notice,  datdd  the  2l8t  o{  January  1797,  is  to  complete 
the  purchase  within  a  week  upon  the  title  originally  offered, 
or  that  the  estate  will  be  sold  to  anpther  person.  In  answer 
to  that  th^  Plaintiff  says,  that  when  he  comes  to  town,  Jie 

hopes 
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liopea  soma  mode  may  be  hit  upon  for  the  conclusion  of  the 
business;  not  then  accepting  the  title.  By  the  letter  of  the 
20th  of  February,  1797,  the  Defendants  £x  Friday  next;  and 
they  apprize  the  Plaintiff,  that  they  will  not  abate  any  thing 
in  the  price  on  account  of  a  difference  of  measure.  At  this 
time  the  two  lives  were  in  being.  To  that  letter  he  writes  an 
answer  the  same  evening ;  stating,  that  he  is  desirous  of  com- 
pleting the  purchase  on  having  a  good  title ;  and  to  enforce 
its  completion  with  such  title  he  must  file  a  bill.  After  having 
taken  three  years,  before  he  would  give  any  positive  answer, 
whether  "he  would  take  the  title  they  could  make,  he  resorts 
to.  the  original  right  he  had,  and  will  not  give  it  up..  I  must 
suppose,  the  objeetions  to  the  title  were  good :  jotherwise  he 
ought  to  have  taken  it  without  putting  them  to  all  this  ex^^ 
pence*  He  had  this  advantage ;  that  if  the  Uves  dropped,  he 
^night  have  said,  he  would  take  it.  Even  aefter  the  last  letter 
nearly  two  months  elapsed,  before  the  bill  was  filed^  The 
answer  was  put  in  in  three  months ;  which  is  but  a  short  time, 
for  assignees  to  put  in  an  answer.  Why  did  be  not  reply  im. 
mediately?  It  is  said,  there  was  a  blunder  in  his  bill«  He 
might  have  found  that  out.^  Then  he  sleeps  a  year ;  and  then 
they  compel  him  to  go  on  by  moving  to  dismiss  the  bill;  and 
they  say,  that  was  done  as  soon  as  by  the  course  of  the  Court 
it  could  be.  Then  he  files  a  replication;  and  then  found  a 
mistake  in  his  bill.  In  the  mean-time  an.  important  circum- 
fitance  had  taken  place;  the  Uves  having  drojpped ;  and  theiji 
he  begins  to  be  in  earnest  in  it  . 

la  thia  a  case,  in  which  the  Plaintiff  ia  entitled  to  the 
extraordinary  interference  of  this  Court?  There  is  one  cir^ 
cumstance:  he  hjBLS  kept  up  the  insurance  of  the  bankrupt's 
life ;  which  is  so  much  money  thrown  away^  He  may  still 
bring  an  action ;  if  he  thinks,  he  can  recover.  He  ought  to 
have  made  up  his  vmd  long  before^  The  only  doubt  I  have 
ist- whether  this  bill  ought  not  to 'be  dismissed  with  costs. 
The  Defendants  might  have  brought  it  to  an  issue  much 
sooner.  I  am  clear»  the  bill  must  be  dismissed ;  but  I  am 
inclined  to  dismiss  it  without  costs,  the  Plaintiff  delivering 
up  the  agreement. 


17(». 
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179D.  Aftc^  the  cause  had  stood  over  a  few  days  the  bin  was 

dismissed ;   with  costs^    unless  within   a  month  the  Plaintiff 
should  deliver  up  the  agreement ;  and  in  that  case^  without 
HANCOCK)     costs  ( 1 7  )r 

(17)  Btamm  on  Cos/f,  63. 


BFukiRDia 
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iJegacy  of  Tj^^^  RUSSELL  by  her  will,  after  declaring,  that  as  to 

2400/.  in  the  the  worldly  estate  she  was  possessed  of  she  gives  as  fol- 

6  per  cent.  j^^g^   g^yg  to  WiUiam  Minchin  and  William  Green  lOOW. 

°f®  '  *  Upon  trust  to  lay  the  same  out  upon  government  or  other  se- 

ties  •  decreed  c^*y»  upon  certain  trusts.     The  will  then  proceeded  thus : 

that  2400/.  ^'  I  also  give  and  bequeath  to  William  Minchin,  of  New-Lhti 
6  per  cent.  An-  *'  London,  and  William  Green  of  B($singstoke  aforesaid,  gen«> 

nuities,  viz.  **  tlem'en,  a  farther  sum  of  24O0L  in  the  5  per  cent.  Consoli* 

Navy  Bills  <«  dated  Bank  Annuities,  in  trust  to  the  uses  following  :*• 
should  be  pur-      ^j^^  ^^  ^^^^  declared  the  trusts,  viz.  in  the  first  place  to 

.          '  J^Y  pay  and  apply  the  interest  and  proceeds  of  one  moiety  thereof 

dene  of  th.  l^          P^^         testatrix's  cousins  Mrs.  Jane  sLk  and 
lotontioD  and 

mistake  as  to  ^^*  EUxabeth  Clarke  in  equal  proportions  during  their  joint 

the  faod  being  Uves ;  and  upon  the  death  of  either  of  them  then  to  pay  the 
rejected.  whole  interest  of  the  said  moiety  to  the  survivor  fot  life ;  and 

to  pay  and  apply  the  interest  and  proceeds  of  the  other  moiety 
of  the  said  sum  of  2400/.  unto  John  Chambers  of  Basingsioke^ 
until  his  daughters  respectively  attain  their  ages  of  twenty^ne 
years ;  and  from  and  after  the  decease  of  the  survivor  of  Jand 
Snook  and  Elizabeth  Clarke  the  testatrix  gave  and  beqtieathed 
the  interest  of  the  said  other  moiety  in  like  manner  unto  the 
said  John  Chambers,  until  his  said  daughters  shall  respectively 
attain  their  ages  of  twenty-one  years ;  and  when  and  as  each 
of  them  shall  attain  such  age,  she  directed,  that  a  proportion^ 
able  part  of  the  said  moiety  of  2400/.  shall  be  transferred  into 
the  name  of  each  of  them  upon  attaining  such  age  respectively; 
and  upon  the  decease  of  the  isurvivor  of  them,  the  said  Jane 
Snook  and  Elizabeth  Clarke,  provided  they  shdl  faaVe  at* 
tained  such  age,  as  aforesaid^  then  a  proportionable  part  also 
of  the  Other  moiety  to  be  in  Hkc  manner  transferred  to  each 

of 
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of  them  reapectively  upon  their  attaining  such  age,  as  afore- 
said ;  and  in  case  of  the  death  of  either  of  the  daughters  of 
the  said  John  Chambers  before  the  age  of  twenty-one  years 
she  directed,  that  the  share  of  her  or  them  so  dying  shall  go 
to  and  be  equally  divided  among  the  survivors  upon  attaining 
their  respective  ages  of  twenty-one  years,  as  aforesaid.  The 
testatrix  then,  after  giving  some  specific  and  *  pecuniary  lega- 
cies, disponed  of  the  residue;  and  appointed  Minchin  and 
Green  hev  executors. 


1799, 


Chambbhs 

V. 

Minchin. 
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The  bill  was  filed  against  the  executors  by  John  Chambers 
and  his  children;  praying  in  the  attemative,  either  that  the 
sum  of  24WL  should  be  laid  out  in  .5  per  cent.  Annuities,  or 
that  so  much  money  should  be  laid  out  as  would  purchase 
9400/.  capital  stock  in  the  5  per  cenik  Bank  Annuities. 
'  It  appeared  by  the  answer,  that  the  only  stock,  which  the 
testatrix  had  at  the  time  of  her  deaths  wad  156/.  per  ana. 
Long  Annuities.  The  Defendants  submitted,  whether  the 
sum  of  2400/.  5  per  cent.  Navy  Bills  or  Victualling  Bills  ought 
to  be  purchased. 

The  Defendants  went  into  the  evidence  of  the  intention,  and 
to  shew,  that  there  was  a  mistake  in  the  will  as  to  the  fund, 
iut  the  Lord  Chancellor  would  not  permit  it  to  be  read. 


The  Solicitor  General  and  Mr.  Martin^  for  the  Plaintiffs. 
The  answer  of  the  Defendants  is  an  extraordinary  one;  and 
contains  what  could  not  be  given  in  evidence.    The  only 
question  is,  whether  the  Plaintiff's  are  not  entitled  to  have 
2WQI.  laid  out  in  5  per  cent,  stock,  or  to  have  S400/.  5  per 
cent,  stock  purchased.    The  sum  2400/.  is  intended  to  be 
given.    As  to  the  first  legacy  of  1000/.  there  is  a  general 
power  of  laying  that  out  in  any  fund.    As  to  the  2400/.  the 
construction  must  be,  that  she  meant  that  sum  to  be  paid: 
but  for  the  benefit  of  those  interested  in  it  for  life  she  meant 
it  to  be  laid  out  in  5  per  cent.  Annmties,  and  not  in  any  other 
fund.     Either  the  sum  of  2400/,  is  given,  to  be  laid  out  in  a 
particular  fund,  or  a  sum  to  the  amount  of  2400/.  of  a  parti* 
cular  fund  is  given.     Whether  the  legacy  is  accurately  de« 
scribed,  or  not,   if  the  Court  sees  the  intention,  it  will  be 
adopted.    There  are  5  per  cent.  Bank  Annuities;  though  they 

are 
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are  not  consolidated.     It  is  true,  they  are  ordinarily  called 
Navy  Annuities :  but  they  are  payable  at  the  Bank. 

Attorney  General^  for  the  Defendants. 
.  The  doctrine  of  Fofmereau  y.  Poyntz  {18)  ought  to  be 
applied  to  this  case;  and  there  being  no  such  fund  as  that 
described,  evidence  ought  to  be  admitted.  •  The  Defendants 
toy,  the  description  comes  as  near  Bank  Long  Annuities  as 
any  thing  else ;  and  being  possessed  of  IBfil.  per  atm^  Long 
Annuities,  she  must  be  understood  to  intend  to  give  of  those 
Long  Annuities  so  much  as  will  produce  ISOL  per  ann^ 

Lard  Chancellor. 
Is  not  the  rule  quite  settled,  diat,  where  a  testator  gives 
stock,  which  he  does  not  possess,  the  legatee  is  entitled  to 
have  the  stock  purchased  ?  I  cannot  doubt  about  it.  There 
is  a  long  limitation  over  upon  this  legacy,  that  does  not  apply 
well  to  a  Long  Annuity.  There  is  no  other  6  per  cent,  fund 
but  the  Navy  Annuities.  The  whole  description  is  not  true. 
There  are  public  funds,  5  per  cent.  Annuities. 


The  decree  declared,  that  it  was  the  intention  of  the  testa- 
trix,  that  S400/1  5  per  cent.  Annuities  in  the  public  funds 
should  be  purchased ;  and  that  the  trusts  should  be  declared 
according  to  the  will.  The  usual  accoimts  were  directed  i  and 
in  case  of  a  deficiency  of  assets  the  legatees  to  abate  in  pro* 
portion,  &c,  (19), 

(18)  1  Bro.  e.  C.  472^ 

(10)  Sec  ante,  Selwoo4  v.  Mitdmay,  Vol,  III,  306;  and  tlif 
pote,  I,  967* 


^•^W-  CLARKE.  Ex  parte. 

JuneBtk. 

Beparate  ere-  TTPON  a  joint  commission  of  bankruptcy,  with  the  usual 

ditors  having  order  for  keeping  distinct  accounts  of  the  separate  estate 

received  20«.    ^£  ^^^.j^  partner,  the  9eparate  creditors  of  one  of  them  havinir 
m  the  poond  ,     , 

are  not  en-  ^v^*t^^ 

titled  to  interest  ont  of  the  surplus  of  the  separate  estate,  until  th^  joint 
creditors  are  pidd*  20f ,  in  the  pouadt 
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ffeceived  twenty  shillings  in  the  pound  presented  the  petition ; 
praying  for  interest  upon  their  debts  out  of  the  surplus  of 
the  separate  estate. 

The  joint  creditors  had  not  received  twenty  shillings  m 
the  pound. 

The  SoUdtar  General  and  Mn  Cooke,  for  the  Petition. 
The  separate  creditors  are  entitled  to  interest  out  of  the 
.surplus*  The  bankrupt  himself  cannot  call  for  any  part  of 
the  property,  until'the  separate  creditors  are  paid  both  prin- 
cipal and  interest:  Bromley  ▼•  Goodere  {SO)'j  and  though 
that  case  is  only  an  authority  against  the  bankrupt  himself^ 
the  same  principle  extends  to  the  joint  creditors;  who  can 
only  stand  in  his  placCj  and  claim,  what  he  could  claim.  *  If 
there  had  been  both  a  joint  and  a  separate  commission,  i( 
would  have  been  impossible  for  the  assignees  under  the  joint 
commission  to  have  established  a  claim  against  the  assignees 
.under  the  separate  commission,  till  the  separate  fund  had  been 
fully  distributed  among  the  separate  crecQtors. 

Attorney  Genercd,  for  the  Assignees. 
The  rule,  that  has  been  acted  upon  for  many  years,  is  di- 
rectly against  this  claim.    The  precise  point  was*  determined 
}rf  Lord  TImrlow  in  1786  in  Ex  parte  Boardman  (  SI ). 

Lord  Chancellor. 
The  case  of  the  creditors  is  very  different  from  that  of  the 
bankrupt.    They  are  creditors^ 
Dismiss  the  petition. 

(20)    \Atk.  75.     Abte,    Ex  (%\)  \  Cook^t  Bankrupt  Lawt^ 

jMHe  Morris,  Vol.  I,  132.   -Ex  \M,   8th  edit,    by  Mr.  RooU, 

parte  Mills,  II,  295.    Ex  parte  p.  208* 
Jieeve,  post,  Vol.  IX,  588.  . 
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AYNS WORTH,  Ex  parte.  1789. 

JtmeBllL 
'DERRINGTON,    Marsh,    WilUam   Horton   an4    John    Under  an 

Horton,  carried  on  business  in  partnership  as  cotton  ma-  agreement  to 

fiufacturers  until  March  1797;  when  they  became  bankrupt.       take  off  a  dis* 

count  above 

5  per  cent,  for  prompt  payment,  tboogb  according  to  the  custom  of  the 

U^dc^  the  creditor  cannot  upon  failure  charge  more  than  5  per  cent. 
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1700.  Iti'I796|  shortly  after  they  commenced  business,  they  agreed 

""^^"^^         to  bleach  theur  coods  with  the  petitioners,  who  were  bleachers 

^IlTNS  WORTH 

^^  '   in  the  county  of  Lancaster,  upon  these  terms ;  that  the  peti- 

tioners  should  send  in  their  running  account  at  the  end  of 
every  three  months ;  and  if  the  bankrupts  should  pay  imme- 
diately,  then  the  petitioners  agreed  to  deduct  by  way  of  dis- 
count and  damages  out  of  the  account  so  sent  in  after  the 
rate  of  30^  per  cent,  for  such  prompt  payment. 

Under  this  agreement  the  accounts  were  regularly  sent  in, 
and  paid,  up  to  the  1st  of  October  1796;  when  the  account 
for  the  preceding  three  months  was  sent  in,  amounting  to 
S79/.  I3tf.  7 Id.;  for  which  the  petitioners  could  not  obtain 
payment.  They  continued  however  to  bleach  for  the  bankrupts 
^  till  the  latter  end  of  December  following.    Their  demand  from 

the  1st  of  October  to  the  end  oi  December,  when  they  ceased 
to  bleach  for  the  bankrupts,  amounting  to  409^  15«.  10  |c/.; 
of  whi<;h  no  account  had  been  then  deUvered. 

The  Commissioners  refused  to  allow  more  than  5  per  cent. 
discount  under  the  agreement  for  the  accoimts  remaining 
unpaid ;  upon  which  the  petition  was  presented ;  praying,  that 
the  petitioners  may  be  admitted  creditors  for  the  surplus  dis- 
count according  to  the  agreement. 

The  petition  was  supported  by  affidavits  of  eminent  bleachers 
as  to  the  custom  of  the  trade  to  allow  large  discounts,  vis.  20, 
05,  and  30  per  cent. 

Mr.  C  Agar,  for  the  Petition. 
There  is  no  ground  to  imagine,  a  loan  was  intended  to  be 
covered  by  this  contract.     Two  or  three  payments  were  made 
promptly;  by  which  the  petitioners  performed  their  part;  and 
by  the  nature  and  substance  of  the  contract  tiie  idea  of  a  loan 
is  negatived.    To  make  a  contract  usurious  there  must  be  a 
loan  of  money,  wares,  merchandize,  or  other  conunodities,  to 
be  repaid  or  restored  to  the  lender  with  higher  interest  than 
the  statute  (22)  allows.    This  is  the  very  reverse  of  usury,  vis, 
a  contract  to  take  less  than  the  real  debt,  in  order  to  acce- 
lerate the  payment  rather  than  give  time  for  it.     It  is  not 
usury  to  reserve  greater  interest  than  the  law  allows,  where 
die  borrower  has  it  in  his  power  to  repay  tiie  principal  with- 
out 
{22)  12  Ann.  St.  2,  c  16. 


Ex  parte. 
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but  interest  at  a  time  certain ;  for  usury  is  an  i^e^ment  origi-  1799. 

nally  to  pay  the  prindpal  with  interest  aboTe  5  per  cent.  1£  ^^^^^ 
it  is  not  usury,  there  b  no  reason,  why  the  bankrupts  should  kv.^^^^^*'* 
not  be  bound  by  their  contract  according  to  the  course  of 
their  trade.  There  is  no  doubt,  a  greater  discount  than  5  per 
cent,  is  allowed  between  traders.  JPhyer  v.  Edwards  (^) 
goes  farther  than  this.  It  is  like  the  case  of  a  composition: 
Ex  parte  Bennet  {2i*). 

The  Counsel  for  the  assignees  were  stopped  by  the  G>urt. 

Zrorrf  Chancellor 
That  trade  of  a  gold-refiner,  upon  whiq^  Floyer  v.  Edwards 
arose  has  been  turned  into  a  cover  for  usury.  The  custom  of 
the  trade  cannot  make  the  debt  more  than  the  money  really 
due  with  5  per  cent.  The  creditor  cannot  have  more  than 
5  per  cent.    The  Commissioners  have  done  right. 


The  petition  was  dismissed  (,25). 

(23)  Cinop.  112.  24.    An  to  Ex  parte  Bennet^iiee 

.  (24)  2  Atk.  627.     Sewell  v.  post.   Vol.  XIX,  100,    in  the 

Muisout  1  VeiTL.  210;  1  Eq.  Co.  note. 

Abr.  28,  pL  3.      Heathcote    v.  (26)  JSr  parte  Pigau,  3  Madd. 

Crookshanks,  2  Term  Rep.  B.  R.  136. 


Rolls. 
PRICE  V.  PAGE.  ^  ^'^?^\ 

^HOMAS  BELL  by  his  will>  after  feome  legacies,  gave  to  Legacy  to 

"^  Prt «?  the  son  of  Prfci^,  the  sum  of  100/.  Prwcthe 

son  of 

Price:  opoa 
The  testator  died  in  1794.    The  bill  was  filed  for  the  legacy  ^^  evidence 

of  100/.     No  other  person  claimed  it.  the  PlaiotiflT, 

In  support  of  the  Plaintiff's  claun  evidence  was  read ;  from  the  only  claim-> 
which  it  appeared,  that  he  was  the  son  of  a  niece  of  the  tes-  ant,  was  de- 
tator ;   that  his  father  s  and  grandfather  s  name  was  Price ;  clarcd  en* 
that  the  testator  had  no  other  relation  of  that  name  i  that  he  ^"^« 

lived 


&BD 


1709. 


Pric& 
Page. 
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lived  on  tenns  of  affection  witL  the  Plaintiffj  contributed 
to  his  maintenance,  placed  him  with  an  attorney,  and  paid 
duty  on  that  occasion;  and  that  the  testator  said,  he  had  or 
would  provide  for  the  Plaintiff,  and  that  he:  had  left  him  some- 
thing by  his  will. 

Mr.  HolUst  and  Mr..  Raynesford  for  the  Plaintiffs  were 
stopped  by  the  Court. 

'   Mr.  W.  Agar  for  the  Defendants,  the  Executors. 

The  residuary  legatees  are  not  satisfied  of  the  Plaintiff's 
right.  The  question,  is  whether  he  or*  his  father  is  intended. 
It  has  been  determined,  that  a  legacy  to  Lady  is 

Void(26). 

Master  of  the  Rolls. 
That  is  quite  a  different  case;  This  is  only,  that  the  tes- 
tator did  not  know  the  Christian  name.  I  am  perfectly  satis- 
fied by  this  evidence :  but  if  the  executors  insist  upon  an  in- 
quiry and  an  advertisement  they  must  have  it :  but  after  this 
evidence  and  the  length  of  time  that  has  elapsed  without  any 
other  claim,  there  can  be  no  doubt.  The  Plaintiff's  fiither 
can  have  no  claim.  There  is  positive  evidence,  that  the  tes- 
tator contributed  to  the  Plaintiff's  muntenance,  placed  him 
with  an  attorney,  said,  he  would  provide  for  him,  and  had 
left  him  something  by  his  wilL 


An  inquiry  not  being  pressed,  the  decree  declared  the 
Plaintiff  entitled  to  the  legacy  of  100;.(27). 

(26)  2  Ch.  Ca.  51.  Baylu  v.  (27)  Ante,  Abbot  v.  Mome, 
Attorney  GmieraK  2  Atk.  289.  Vol.  Ill,  148.  Parmnu  v.  P^ 
BuUY.Eart^  ZBro.C.C.Z\\.      «0m,  1^269;  and  the  note,  867. 
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—  t?.  LEADBETTER.  ,  ^''^• 

«  JwM  12/a. 

A  K  injunction  had  be^n  obtained  to  restrain  the  Defendant    A  work  al- 
from  publishing  a  work,  alleged  to  be  pirated  from  a  work  **8*"  ^  "®'  * 
of  the  Plaintiff's,  consisting  partly  of  selections  from  histories  \a  ^    .y. 
and  tours  through  Wales,  and  partly  of  observations.  Master 

Upon  shewing  cause  against  dissolving  the  injunction  upon 
the  coming  in  of  the  answer  the  SoUciiar  General  said,  it 
must  be  determined  by  comparison ;  and  for  that  purpose  it 
must  be  referred  to  the  Master,  as  in  Caman  v.  Bowles  {US), 
to  see,  whether  they  are  of  the  same  compilation* 

Lord  Chancellor  made  the  order  accordignly. 

(28)  2  Bro.  C*C.  80.  So  in  the  case  of  a  piracy  of  these  Re-^ 
ports,  stopped  by  injanctioik    See  the  note,  post.  Vol.  V,  709. 


ROLLSF. 

CROMPE  r.  BARRCW.  I'^O^- 

JuneietlL 

TIY  settlement,  dated  the  17th  of  ^J9rt7,  1796,  made  previ-    An  appoint- 
ously  to  the  marriage  of  John  James  and  Mary  Barrow ,  »cnt  exceed- 
widow,  a  leasehold  house  in  Toltenham-Court-Road,  of  which  ^"fiT  ^^  power 
Mary  Barrow  was  possessed  for  a  long  term  of  years,  and  *  .       . . 
bond  to  her,  for  securing  2000/.  and  interest,  were  assigned     1*1.1-^  ^l^ 
to  trustees,  upon  trust,  after  the  marriage,  subject  to  a  bond  power  is  Toid 
debt  of  150/.  due  by  Mary  Barrow,  to  receive  the  rents  and  as  to  the  ex- 
interest,  and  to  pay  the  same  or  perput  the  same  to  be  received  cess ;  as  where 
by  Mary  Barrow  for  her  life  for  her  separate  use  and  benefit ;  *he  power  i» 
and  after  her  decease,  then  upon  trust,  that  the  trustees  should  *®  ^  appoint  to 

stand  possessed  of  the  said  messuaize  or  tenement  and  of  the   ;  * . 

.  T  i»     ^**®  appomt- 

said  bond  thereby  assigned,  and  the  money  due  thereon,  for  jq--4  ;.  to  a 

all  and  evey  the  child  and  children  of  the  said  Mary  Barrow  ^^^nj  f^j,  ]|f^ 
by  John  Barrow,  her  then  late  husband,  or  by  John  James  her  Mid  after  his 
said  intended  husband,  to  be  begotten,  in  such  shares  and  decease  to  his 
proportions,  and  to  be  paid  at  such  ages  and  times,  and  in  ^^^^  sod  child- 
such  ^^^ '  ^^  ^^^ 
void  limitatioD 

shall  not   defeat  a  limitation  over  to  an  object  of  tlie  power,    ia  case 
aneh  child  dies  withdat  leaving  a  wife  or  child  8ur?irin|;« 
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such  manner,  as  she,  the  said  Mary  Barrow,  should  by  lier 
last  will  and  testament  in  writing,  or  by  any  writing  purporting 
to  be  or  in  the  nature  of  her  last  will  and  testament  (  notwith- 
standing the  said  then  intended  coverture )  to  be  by  her  signed 
sealed,  and  executed,  *in  the  presence  of  two  or  more  crediUiS 
witnesses,  give,  order,  direct,  limit,  or  appoint;  and  that  for 
such  estate  or  estates,  rights,  and  interests,  as  she,  the  said 
Alary  BarroWy  should  think  proper  concerning  the  same  re* 
spectively ;  and  in  case  the  said  Mary  Barrow  should  die 
without  making  any  such  gift,  order,  direction,  limitation,  en 
appointment,  in  manner  aforesaid,  or  in.  case  the  whole  of  the 
said  messuages  or  tenements  and  premises,  or  the  money  in- 
tended to  be  secured  on  the  said  bond,  should  not  be  fully  and 
absolutely  disposed  of,  then  in  trust  to  assign  the  said  mes- 
suage or  tenement,  and  to  divide  the  monies  to  be  received 
from  the  said  bond  or  so  much  thereof  respectively  aa  shoidd 
not  be  so  disposed  of  by  the  said  Mary  Barrow,  as  aforesaid, 
unto  and  amongst  all  and  every  the  child  and  children  of  the 
said  Mary  Barrow  by  the  said  John  Barrow  deceased,   and 
to  and  amongst  all  and  every  the  child  and  children  of  the  said 
Mary  Barrow  to  be  begotten  by  the  said  John  James,  her  in- 
tended husband,  in  equal  shares,  to  be  divided  between  them 
share  and  share  aUke,  and  to  be  assigned  to  such  of  the  said 
children,  as  were  or  should  be  a  son  or  sons  at  twenty-one, 
and  to  such  as  should  be  a  daughter  or  daughters  at  twenty- 
one  or  marriage,  which  should  first  happen;  and  in  case  any 
of  them  being  sons  should  be  then  infants,  or  being  daughters 
should  be  under  age  and  unmarried,  at  the  death  of  the  said 
Mary  Barrow,  then  in  trust  to  assign  their  respective  shares 
thereof,  when   they  respectively  attain   the  age  of    twenty- 
one  years  or  day  of  marriage ;  and  in  case  there  should  be 
only  one  such  child,  then  in  trust  to  assign  the  said  messuage 
or  tenement  and  the  money  to  arise  by  the  bond,  unto  such 
only  child  at  the  day  and  time  and  in  manner  aforesaid ;  and 
in  case  the  said  Mary  Barrow  should  die  without  any  such 
child  or  children  as  aforesaid,  living  at  the  time  of  her  death, 
then  in  trust  for  the  executors  or  administrators  of  her,  the 
s^d  Mary  Barrow. 


The  marriage  took  place. 
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Mary  James  by  her  will,  dated  the  1 1th  of  February y  1796,*         1799. 
executed  in  the  presence  of  three  witnesses,  reciting  the  settle- 
ment, so  far  as  related  to  the  said  leasehold  messuage  and 
bond,  and  her  power  of  appointment,  and  that  part  of  the  said 
3000/.  secured  by  the  bond  had  been  received  by  her,  and  laid 
out  in  1000/.  3  per  cent.  Consolidated  Bank  Annuities,  which' 
Mxre  transferred  to  the  trustees  upon  the  trusts  declared  by 
the  settlement  concerning  ♦the  bond,  did  thereby  order,  direct,      [  *683  ] 
limit,  declare,  and  appoint,  that  the  trustees  or  the  survivor, 
his  executors,  &c.  should  immediately  after  her  decease  istand 
possessed  of  the  said  messuage  and  premises  in  Tottenham  Court 
Road  and  of  the  said  1000/.  Bank  Annuities  and  the  rents^- 
interest,  and  dividends,  thereof  respectively,  and  of  all  money 
then  due  or  owing  upon,  or  which  might  thereafter  be  received 
by  virtue  of  the  said  bond,  in  trust  as  to  one  moiety  thereof 
for  her  daughter  Frances  JameSy  wife  of  Robert  Jeremiah  Ed- 
ward JameSy  her  executors,  administrators,  and  assigns  r  but 
she  ordered  and  directed,  that  the  rents  and  profits  of  her 
said  moiety  of  the  said  messuage  and  premises  in  Tottenham' 
Court  Road  aforesaid  should  be  received  by  the  trustees  or  the 
survivor,  &c.  during  the  natural  life  of  her  said  daughter,  and 
paid  to  her  for  her  own  separate  use ;  and  as  concerning  the 
other  moiety  of  the  said  trust  estate  and  premises  and  the 
rents,  interest,  and  dividends  thereof,  in  trust  to  permit  and 
suffer  the  same  to  be  received  by  her  son  Charles  Barrow 
for  hb  life ;  but  so  as  that  the  same  may  not  be  subject  to 
any  debts  or  incumbrances  he  then  had^  or  might  hereafter 
contract ;  and  after  his  decease  upon  trust  for  such  wife  and 
children  or  child  of  the  said  Charles  Barrow  as  he  might  I^ve- 
behind  him,  in  such  shares  as  he  should  by  any  deed  or  writing 
with  or  without  power  of  revocation,  to  be  by  him  signed, 
sealed,  and  delivered,  in  the  presence  of  two  or  more  credible^ 
witnesses,  or  by  his  will  in  Writing,  to  be  by  him  signed  and 
executed  in  the  presence  of  two  or  more  credible  witnesses, 
give,  order,  direct,  limit,  or  appoint,  the  same ;  and  for  want 
of  such  gift,  &c.  and  as  to  such  part  of  the  said  premises, 
whereof  no  such  gift,  order,  &c.  should  be  made,  in  trust 
to  assign,  transfer  and  pay,  the' same  unto  sueh  wife  and  chil- 
dren or  child,  equally,  if  more  than  one ;  and  if  but  one  of 
them  shoidd  be  then  living,  their  to  assign  the  whole  to  suehr 

only 
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only  onej  her  or  his  executors,  &c.  for  all  the  residue  of  the 
term,  estate,  apd  interest,  which  should  be  then  to  come  there^ 
in ;  but  in  case  the  said  Charles  Barrow  should  die  without 
leaving  a  wife  or  child  him  suxriving,  then,  after  his  decease^ 
in  trust  to  assign  the  same  unto  her  said  daughter  Framtei^ 
James^  her  executors  and  administrators* 


[♦68*] 


The  testatrix  died  upon  the  18th  oiJune  1798^  At  her 
second  marriage  she  had  six  children  Uving  by  her  first  hus- 
band :  .but  *  only  two  of  them,  viz«  Charles  Barrow  and 
Frances  James  were  living,  when  she  made  her  will ;  and  she 
had  no  children  by  her  second  marriage. 

The  bill  was  filed  by  the  trustees  to  have  the  rights  pf  the 
Defendants  Charles  Barrow  and  James  and  his  wife  under 
the  power  of  appointment  and  the  will  ascertained. 

The  Defendant  Barrow  by  his  answer  admitted,  that  the 
power  was  exceeded  by  limiting  to  him  for  life,  and  afterwards 
to  hit  wife  and  children,  &c.  and,  for  want  of  such  wife  or 
children,  to  the  Defendant  l^ranc^^  James,  and  that  such  fioii- 
tations  are  void ;  and  he  stated,  that  he  is  entitled  to  a  moiety 
of  the  trust  estate ;  and  that  if  the  Defendants  James  and  his 
wife  are  entitled  to  any  share  in  the  said  moiety,  yet  they  are 
willing  to  relinquish  their  right  in  his  favor. 

The  Defendants  James  and  his  wife  by  their  answer  insisted, 
that  the  hmitation  of  one  moiety  after  the  death  of  Charles 
Barrow  to  his  wife  and  children  or  child  is  a  void  appointment; 
and  that  upon  his  death  the  Defendant  Frances  James,  her 
executors  and  administrators,  will  be  entitled  to  the  said 
moiety;  and  that  such  moiety  so  limited  to  Barrow  for  his  life 
with  such  remainders  over  is  to  be  considered  as  unappointed: 
but  they  consented  to  relinquish  their  right  in  the  said  moiety 
in  fitvor  of  the  Defendant  Barrow. 

This  cause  stood  a  short  time  for  judgment. 

Master  qf  the  Rolls. 
The  question  is,  whether  there  is  a  good  execution  of  the 
power  by  this  will.  It  is  clearly  good  as  to  the  interest  for  life 
given  to  the  son:  but  then  as  to  the  gift  over  after  his  decease 
to  his  wife  and  children,  who  are  not  objects  within  the  mean- 
ing of  the  power,  they  are  strangers  as  much  as  any  otben 

with 


\ 


\ 
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<^pect  to  this  marriage  s^Iement;  The  Duke  ofDefscn- 
Lord  George  Cavendish  (99)  is  the  only  authority  in 
"extending  the  power  to  grand-K^hildren:  though  it  is 
Ml  upon  the  point;  and  it  was  also  considered  as 
*on.  But,  except  that  case,  aQ  the  cases,  PUi  v. 
,  '  Rout  ledge  v.  Darril  (31 ),  where  I  decided  the 
a  very  full  consideration,  and  Robinson  v.  Hard- 
62)  determine,  that  where  a  power  is  given  tO'distri- 
^  among  particular  objects,  the  power  nntst  be  exhausted 
among  those  objects;  and  no  other  person,  however  nearly 
rdated  to  those  objects,  can  be  joined  with  them  as  such;  and 
the  children  of  the  objects  are  no  more  objects  than  any  other 
persons.  Therefore,  as  to  so  much  of  this  property  as  is  not 
distributed  among  the  objects  of  the  power,  it  is  to  be  con- 
sidered as  unappointed. 

Declare,  that,  as  to  one  moiety  of  the  trust  premises,  the 
aanie  is  well  appointed  to  Frances  James^  her  executors,  ad- 
ministrators, and  assigns ;  and  as  to  a  moiety  of  the  said  mes- 
suage in  Tottenham  Court  Road,  to  her  sole  and  separate  use; 
and  as  to  the  other  moiety  of  the  said  trust  premises,  declare, 
that  the  same  is  well  appointed  for  the  benefit  of  the  Defendant 
Charles  Barrow  for  his  life  according  to  the  trusts  of  the  said 
will  and  appointment;  and  that  the  appointment  of  the  said 
moiety  of  the  said  trust  premises  after  his  death  in  trust  for 
his  wife  and  children  is  invalid ;  the  same  not  being  well  ap^ 
pointed  by  the  terms  of  the  power  in  the  said  marriage  settle 
ment;  and  declare,  that  in  case  Charles  Barrow  shall  die 
without  leaving  a  wife  or  child  surviving,  the  same  according 
to  the  said  appointment  will  belong  to  the  Defendant  Frances 
Jamest  her  executors  and  administrators. 


It  was   then   suggested,    that  .  the  ultimate   limitation  to 
Frances  James  depended  upon  the  preceding*  estates  given 

to 


(S9)  Id  the  King's  Bench,  Hit. 
n  Gso.  Ill,  sUted  2  Term  ftep. 
B.  JR..  245,  in  Robinmm  v.  Hard- 
castle.     ... 

(36)  2  Bro.  C.  C.  51. 

(31)  Ante,  Vol.  II,  357. 


(32)  2  Term  Rep.  B.  R.  241. 
See  also  ante,  Bristow  v.  Warde, 
JVkisikr  ^.  Wduter,  Smith  v. 
Lord  Camelford,  Vol.  II,  336, 
967, 6Si9 ;  and  the  note,  I,  309. 
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to  the  strife  and  thadren  of  Oharles  Barr&m^  wsA  vnist  ^ 
vdth  tbem;  «8  the ^wiU  must  veceive  its  |;eiieral  constructioa 
from  the  death  of  the  testatrix. 

Master  of  the  Rolls. 
I  do  construe  the  will  «t  the  death  of  testatrix ;  snd  I  thiak, 
the  ultimate  appointment  is  good.  If  there  is  no  wife  tur  idifld 
of  Charles  BarroWy  the  manner^  in  which  she  has  afiected 
to  execute  the  power,  never  takes  effect  at  all.  I  have  de* 
termiaed  in  Routledge  v.  Darril  according  to  Robifmon  v« 
♦  Hardciutiey  that  if  you  give  for  life  to  a  child,  who  is  an 
object  of  the  power,  and  then  to  the  children  of  ^at  child, 
and,  in  failure  of  issue,  to  a  person,  who  is  an  olqect  of  the 
power,  that  js  void :  but  the  distinction  of  this  case  firom  diat 
is,  that  this  limiiation  over  to  Frances  James  is,  if  Chades 
Barrow  should  die  without  leaving  a  wife  or  child  surviving. 
It  fails,  as  £air  it  affects  to  give  interests  to  the childr^i:  bul 
is  there  any  occasion  to  mskt  it  fail  upon  the  other  point,  die 
gift  over  to  a  person,  who  is  an  object  of  the  power?  Why 
am  I  to  exclude  the  person  taking  over,  who  has  a  right  to 
take?  There  are  two  alternatives :  i£  Charles  Barrow  lesfes 
no  wife  or  children  at  his  death,  then  the  limitaticm  over  being 
to  a  good  object  shall  take  effect :  if  he  does  leave  a  wife  or 
children,  then  it  cannot  take  e&ct  {88). 


(38)  It  was  said  at  the  Bar, 
tfast  the  Defendant  JraacefJamet 
would  appear  in  Court  to  con- 


sent to  relinqaish  tier  right  ac- 
cording to  her  offer  in  her  an- 
swer: but  she  did  not  appear. 


HARRINGTON  r.  WHEELER. 


1799. 
Jim«21«#,28cf, 

With  respect   J^ICHARD   WHEELER,   John   Wheeler,   and  James 
to  the  per-  Ooostree,  and  Leonora,  his  wife,  in  her  right,  were 

formance  of     ^^^^  ^^  ^j  ^f  j^^  Wheeler  the  elder  seised  in  fee-^k 

time  18  mate^  ^^  ^  ^^^^  "*  *^^  parish  otOffenham,  in  the  county  of  War- 
rial.    There-     c^^^^*  subject  to  a  mortage  in  fise  for  1500L  and  to  an  estate 
fore  a  bill  for  ^^^  ^®  ^^  Leonora  Wheeler ,  (he  widow  of  the  testator, 
specific  per- 
formance was  upon  the  grots  laches  of  the  Plaintiff  dismissed  with  coals. 


CASES  IN  CHANCERY. 


6m 


Id  1789  Jrnmes  Chodree  im>posed  to  purchase  the  two- 
of  Riehard  «ffd  John  Wheelet:  but  that  treaty  wcftt  off 
on  account  of  a  diffiefence  as  to  the  terms.  Soon  afterwards 
a  treaty  took  place  between  John  Harrington  and  Ridhitrd 
Wheeler  ahd  John  Wheelet  for  the  sale  of  the  estate  to 
£hrrmgUm;  and  by  articles  cf  agreement  between  them, 
dated  the  £8d  of  April  1790,  m  consideration  of  1002.  paid  by 
Hmringion  imniediately,  and  of  the  farther  sum  of  S5002.|  to 
be  paid^  Richard  Wheeler  and  John  Wheeler  agreed  on  behalf 
of  themselves  and  their  mother  and  of  James  Groostree  and 
his  wife  at  the  cost  of  Richard  Wheeler  and  John  Wheeler 
and  Harrington,  equslly,  on  or  before  the  S4th  day  of  June 
sext  to  convey  to  Harrington  *  and  his  heirs ;  and  Har^ 
ringtcM  agreed  to  pay  the  sum  of  S500/.  at  the  time  of  eie- 
cutiBg  the  conveyance. 

Undeir  this  agreem^it  the  sum  of  lOW.  was  paid  by  Har^ 
ringten;  and  that  sivn  and  the  sum  of  4^  10#.  also  advanced 
b]^  him  to  the  JTA^^ferf  was  secured  by  them  by  a  mortgage 
of  two  third  parts  of  the  premises,  dated  the  7th  of  Julfff 
1790»  to  Harrington,  his  executors  and  administrators,  for  the 
tevm  of  five  hundred  years.  Groostree  upon  being  informed 
of  this  contract  consented  by  a  letter  to  the  Wheelers,  dated 
the  14th  o(  September,  1790,  to  execute  the  conveywM^e,  pro- 
vided, the  mortgage  of  15002.  should  be  discharged  out  of  the 
purchase-money,  and  that  his  share  of  the  purchase-money 
should  be  paid  into  his  banker's. 

Jjcouora  Wheeler ,  the  tenant  for  life,  died  in  May  1795. 

The  biU  was  filed  upon  the  Sd  of  March,  1796,  by  Har- 
riv^ton  for  a  specific  performance  of  the  contract. 

The  Defendants  Goostree  and  his  wife  by  their  answer 
stated,  that  the  Plaintiff  never  to  their  knowledge  or  belief 
prepared  any  conveyance;  nor  required  these  Defendants  to 
fiilfil  the  contract.  The  Plaintiff  for  nearly  three  years  after 
tiie  execution  of  the  agreement  having  neglected,  and  de-> 
ielined,  and  refused,  to  discharge  the  mortgi^e  for  1500/.  and 
liiic  mortgagee  threatening  an  ejectment  and  to  foreclose,  the 
Defendant  James  Goostree  at  ^e  request  of  his  wife  and 
Richard  Wheeler  and  John  Wheeler  paid  off  the  mortgage^ 
and  took  an  assignment  upon  the  3d  of  April,  1792.  To-  the 
best  tif  the  knowledge  and  belief  of  these  Defendants  no  ap- 
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plication  was  made  to  any  of  the  Defendants  from  the  time  tlie 
mortgage  was  so  paid  off  until  December  1795 ;  when  the 
Defendants  conceiving,  that,  as  the  PUdntiff  had  suffered 
about  six  years  to  elapse,  since  the  agreement  was  entered 
into,  without  having  carried  it  into  effect,  and  as  he  had  fer 
the  said  space  of  six  years  then  last  taken  no  step  whatever 
to  carry  it  into  execution,  or  demanded  a  conveyance,  he  had 
therefore  wholly  abandoned  and  relinquished  the  agreement, 
and  the  Defendants  Richard  Wheeler  and  John  Wheeler  hav- 
ing in  December  1795  again  entered  into  a  treaty  for  the  sale 
to  the  Defendant  Goostree  of  the  two-thirds  of  the  Wheelers^ 
the  Plaintiff  wrote  a  note  to  John  Wheeler,  saying,  that  as  he 
understood,  the  estate  was  going-  to  be  sold  for  *  much  less 
than  its  value,  he  (the  Plaintiff)  wished  to  see  him  about  it 
The  Defendants  notwithstanding  proceeded  with  fifaeir  con- 
tract; and  the  conveyance  was  accordingly  prepared,  dated 
the  S5th  of  January;  1796;  to  which  the  Plaintiff  was  made 
a  party  in  respect  of  his  mortgage  for  104/.,  that  he  might 
convey  to  the  Defendant  Goostree:  the  consideration-money 
for  the  purchase  of  the  interest  of  the  Wheelers  being 
exhausted  by  prior  incumbrances.  There  were  several 
other  parties  to  the  conveyance,  incumbrancers  under  the 
Wheelers. 

The  answer  denied,  that  the  Defendants  Goostree  and  his 
wife  had  any  notice  of  the  loan  and  mortgage  of  104JL,  until 
December  1795,  . 

By  a  farther  answer  Goostree  and  his  wife  stated,  that  diey 
had  not  to  the  best  of  their  recollection  and  belief  any  inter- 
view or  conversation  with,  nor  did  they  write  any  letters  to, 
the  Plaintiff  or  the  other  Defendants  upon  the  subject  of  the 
Plaintiff's  agreement  from  the  time  the  Defendant  Jianef 
Goostree  was  infoi^med  of  it,  until  he  had  agreed  with  the 
others  for  the  purchase ;  except  the  letter  mentioned  in  the 
former  answer.  After  the  latter  contract  the  Defendant 
James  Goostree  9aw  the  Plaintiff;  who  being  informed  of 
his  purchase  insisted  on  having  his  mortgage-money  widi 
interest;  and  he  did  not  th^n  or  upon  any  occasion  indsf 
upon  his  agreement  to  the  recollection  and  belief  of  these 
Defendants. 

Sarah  Harrington^  the  Plaintiff's  daughter,  being  examined 
on  his  behalf,  in  order  to  account  for  the  delay,  deposed,  tbit 

in 
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in  1790,  1791,  1792,  1793,  1794,  and  1795,  she  made  fre- 
quent  inquiries  after  Richard  Wheeler  and  John  Wheeler,  anS 
could  get  no  infonnation  of  them.  She  went  with  her  father 
to  Offenham  to  inquire  into  the  title,  and  view  the  estate,  in 
March  1790.  In  1791  she  found,  the  Wheelers  had  absconded. 
The  Plaintiff*  was  advised  to  gel  in  the  mortgage>  but  could 
not.  In  November  1795  she  inquired  for  Goostree.  She  met 
him  accidentally  about  the  28th  or  30th  o{ December;  and  in- 
formed him  of  the  Plaintiff 's  intention  of  having  the  agree- 
ment Specifically  performed.  When  she  heard,  that  the 
Wheelers  were  in  prison,  she  consulted  an  attorney;  who  told 
her,  he  could  take  no  steps ;  as  they  were  dead  in  law.  Some 
time  in  1791  she  called  on  Goostree ;  pressing  *to  have  the 
business  concluded,  and  informing  him  of  what  had  been 
done  towards  investigating  the  title ;  and  he  gave  an  evasive 
answer. 

The  Plaintiff's  attorney  deposed;  that  he  took  steps  for 
investigat'mg  the  title  in  1790  and  1791.  Upon  the  S8th  of 
February  1791  he  got  Mr.  Atherton's  opinion  in  favour  of  the 
title.  In  March,  April,  and  May,  he  took  steps  at  the  desire 
of  the  Plaintiff  and  the  Wheelers  for  completing  the  deed. 
He  could  not  get  the  administration  to  the  mortgagee  until 
November  1791 ;  which  rendered  the  title  incomplete  till 
then. 

The  Defendant's  solicitor  proved  the  application  of  the  Plain- 
tiff ai^  his  daughter  for  the  mortgage-money  of  104/.  upon 
hearing  of  the  purchase  of  the  Defendant  Goostree.  The 
daughter  said,  her  father  was  willing  to  execute  the  deed,  and 
to  assign  his  mortgage  upon  receiving  his  principal  and  in- 
terest. The  deponent  would  not  advise  Goostree  to  pay  it ;. 
the  interest  of  the  Wheelers  being  extinguished  by  prior  in- 
cumbrances. In  December  1795  John  Wheeler  called  upon 
him  with  a  note  from  the  Plaintiff. 

Sarah  Harrington  upon  her  cross-examination  stated,  that 
she  did  not  know  or  believe,  there  was  any  application  to  her 
father  after  the  contract  to  pay  off  the  mortgage  of  1500/. 
She  did  not  to  her  recollection  and  belief  apply  to  Goostree 
or  his  solicitor  for  the  104/.  and  interest.  When  she  saw  them 
at  the  chambers  of  the  soUcitor,  Goostree  told  her,  he  had 
purchased  it  for  2500/. 
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.  This  cause  was  very  fiiBy  argued  by  The  Attorney  General, 
Mr.  Lhyd,  and  Mr.  Ak^ander^  for  the  Plaiatifi;  and  The 
Sohcitar  General^  and  Mr.  JRoupeU,  for  the  Defendant  Qaop- 
iree ;  who  relied  upon  the  length  of  time  and  the  conduct  of 
the  Plaintiff. 


[•690] 


Lord  CHANCEItLOR. 

There  is  no  one  case  to  support  this  bill,  except  Gibeon  ▼. 
Patterson  (34);  i^hich  is  a  totally  &be  Report.  Lord  Hmrd- 
wcke  is  there  made  to  say,  the  time  ia  not  at  all  materiaL 
I  (35)  had  occasion  to  look  into  Lord  Hardwicke*s  note  •book 

upon 

(34)  X  Aik.  12.   See  Mr.  Sanderg's  note. 

(35)  Lloyd  v.  Collbtt»  4  Bro.  C.  C.  4G9.  In  that  case  the 
Lord  Chancellor  pronounced  the  followiag  judgment:-^ 

There  is  nothiDg  of  more  im-  ment  is  not  execated  at  a  pmrti- 

portance,  than  that  thQ  ordipary  cnlar  time»  the  parties  sball  be 

.contrscis  between  man  and  man,  at  liberty  to  rescind  it     Im  most 

which  are  so  necessary  in  their  of  the  ^ases  there  haYe  been 


intercoarse  with  each  other, 
should  be  certain  and  6xed ; 
and  that  it  shoald  be  certainly 
known,  when  a  man  is  bound, 
and  when  not.  There  is  a  dif- 
iicalty  to  comprehend,  how  the 
essentials  of  a  contract  shoald 
be  different  in  eqaity  and  at  law. 
It  is  one  thing  to  say,  the  time 
is  not  so  essential,  that  in  no 
case,  in  which  the  day  has 
by  any  means  been  suffered  to 
elapse,  the  Court  would  relieve 


against  it,  and  decree  perform- 

The  conduct  of  ance.  The  conduct  of  the  parties, 

the  parties,  in-  inevitable  accident,  &c.    might 

efitable   acci-    induce  the  Court  to  relieve.  But 

dent,&c. might  jt  jg  ^  different  thing  to  say,  the 

induce  the        appointment  of  a  day  is  to  have 
Court  to  re-     ^^  ^g.^^^  ^^  ^jj.  ^j  ^^^^  ^  .^ 

1  f^ih       °^^  ^"  ^^^  power  of  the  parties    himself  bound  after  the  day :  9p 

dav  fixed  for    ^°  contract,  that  if  the  agree-    he  was :  he  could  not  take  sd- 
completing  a  purchase.  yant^ 


steps  taken.  Is  there  any  case^ 
in  which  withant  any  previous 
communication  at  all  betweea 
the  parties  the  time  has  been 
suffered  to  elapse?  I  want  a 
case  to  prove,  that,  where  no- 
thing has  been  done  by  the  par- 
ties, this  Court  will  hoffi  in  s 
contract  of  buying  and  selling  s 
rule,  that  certainly  is  not  die 
rule  at  law,  that  the  time  is  not 
an  essential  part  of  the  contract 
Here  no  step  has  been  taken 
from  the  day  of  the  sale  lor  dt 
months  after  the  expiration  of 
the  time,  at  which  the  contract 
was  to  be  completed.  If  a  given 
default  will  not  do,  what  lengdi 
of  time  will  do?  It  is  Une,  tks 
PlaiBtiff  must  have  considered 


upoa  U ;  and  by  th^  evidence  it  i^ppeared,  that  idler  several 
acte  done  the  Tc^dee  tbieati^ied  to  go  into  Scoflofui  to  avoid 

Wng 
vantage  ef  his  owa  ne^bcU  He  he  personally  eontrai;U»  that  he 
fi^y^p  "  by  my  own  default  this  iteoeiving  the-  depesit  nwney  wiU 
**  contract  is  void  inlaw:.  I  can*-    rQtiurn  it,  if  the.  Uxms  ave,  not 

not  sncceed  at  law:  on  the    complied  with. 

contrary  the    other  party  is  


m» 


tt 


« 


**  entitled  to  recover  back  the 
money,  he  has  paid  iln  expec- 
tation of  tho  execution  of  Us> 
contract;  therefore  ao^  eqsiiy 


4t 
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Lard  Cuancbllor. 
I  hare  hvoked  into  the  case 
of  Qihon,  v.  PaJtitrMfm.  in  wUch 
the  Reporter   has,  made,  l^ord 


**  arises  to  me."    An  eqnity  out    Hardwicke  treat  the  time  as  to- 
of  his  own  neglect  I    It  is  a  sin-    tally  immaterial.    It  is  to  be  ob- 


gular  head  of  equity.  The  con- 
seqaences  of  this  idea,  which  I 
know  has  prevailed,  have  been 
extremely  itaoenvenaeat.  The 
bsirdship    generally  fiJU   upon 


served,  that  the  cironmstanoes 
of  that  eaae,  of  whioh  I  have 
taken  a  copy,  did  not  caU  for 
any  sqeh.  opifi]pn«  The  pnr- 
obaeer*  who  hong   baeh,   had 


tfie  other  party*     The  mtmost  bonght  ^.  estate  m  mortgage. 

exlBBt  of  relief^  where  the  party  The  coolcact  took  place  ip  Nor 

iSi  discharged  at  law,  wonld  be  vem/mr^  and  was  to  be  completed 

OQ  nuiking  hin^  iiili  oompens»<  in  February:  m  that  time  theror 

Hhtk.     Is  interest  of  the  pnr-  for^the  aiortgage  could  only  be 

ohase-money  compensation?  The  paid  off  by  treaty  with  the  mor^ 

lltaie  may  go  on  for  year*    Sup-  gagee.     Upon  the  tscis  it  ap« 

pose  the  subject  was  an  estate  peared».lbat.applieotionih^d  been 

sold  for  payment  of  debU:  debts  made  to  the  toprtgagee  ;    wiho 

and    legacies  carry   interest  at  consented  to    take    his   money. 

6  per  cent. :  the  purchase-money  Draughte  of  the  conveyance  were 


may  carry  4  per  cent,  from  the 
time  the  contract  ought  to  have 
been  completed.  Where  it  is 
with  a  view  to  a  resale,  as  in 
this  case,  what  is  the  oonse- 
qoenee?  Here  a  maa  has  pur- 
chased, these  grottnd<renta»npon 

a  specnlatioA.  which  is.  tol»% 
defeated.  I  see  no  rea^soo  tp 
iv^ia  the  aption.  Yon.  deliver 
yourself  from  that  by  paying  the 
money.  The  action  is  against 
the  aucj&pjp^ef.     1  4f(>)  ilftt  thipk 


made,  and  countermanded  by 
the  purchaser.  He  had  after 
the  contract  demised  part  of  the 
estate  to  the  vendor  at  a  rent; 
a^  i|po9.  application  being  made 
toyhim,  every;  thing  being  ready, 
he  said,  he  would  be  off  the 
barj^ain;  that  he  hi^d  no  moiiey 
to  pay  for  it;  and  if  they  at- 
tempted to  force  him,  he  would 
go  to  Scotland  to  avoid  it. 

There  could  not  be  the  small- 
est acguni<e(|t.  m^  '4k  npi:  the 
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the  equity  extends  to  him;  for    least  doubt  about  the  decree. 
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being  ebmpelled  to  complete  the  purchaase.  Lord  Hardmcke 
determined  it  entirely  upon  the  evidence;  of  which  no  notice 
is  taken  in  the  Report. 

In  this  case  the  Plaintiff  had  done  no  one  act.  The  pre- 
tence,  that  the  Wheekrs,  who  were  in  prison,  could  not  be 
found,  is  ridiculous.  I  do  not  ate,  what  this  Defendant  could 
do  but  endeavour  to  purchase  it. 

The  biU  must  be  dismissed  with  costs. 


The  Solicitor  General  observed^  that  the  rule  b  stated  in 
conformity  to  this  decision  in  The  Grounds  and  RuMmenU 
of  Law  and  Equity ;  and  Hayes  y.  Carytt  ( 36 )  is  referred 
to.     He  also  mentioned  WingfieU  v.  Whaley  ( 37 ). 

(86)  6  Vin.  538.    1  Bro.  P.  C.  ▼.  Deschampi^  Heame  r.  Tenant, 

V7.  XIII,  226,  287.     HaUw.  Smith, 

(37)  2  Bro.  P.  C.  447.    See  XIV,    426.     Wood   r.  Benud, 

also    ante,     ForreH    t.  Shoes,  XIX,  220.  Levy  r.  Undo,  SMer. 

482.  JSpurrier  ▼.  Hancoch,  667.  BL.    Boehm  v.  Wood,   I  Jme.  4r 

Fort^  T.  Ford,  4  Bro.   C.  C.  Walh.  419.   Hudson,  t.  Bartrum, 

494.    Post,  Marquis  of  Hertford  3  Madd.  440.    Wrighi  y.  How- 

T.  Boore,  Omerod  r.  Hardman,  ard.  Par  her  r.  Frith,  IMoretY. 

Guest  Y.  Homfray,  Vol.  V,  719,  Rothsehitd,  1  Sim.  Sf  Stu.   190, 

722,  818.     Paine  ▼.  Melier,  VI,  199,  n.  690.    Reynolds  y.  Nelson, 

349.    Wynn  ▼.  Morgan,  Seton  f .  Mone  v.  Merest,  SMadd.  18, 26. 

Siade,  VII,  202,  266.    RadcUffe  Wards  v.  Jeffery,    4  Prt.  294. 

V.  Warrinyion,  XII,  326.    AUey  1  Turn.  79. 


HAWKINS,  Ex  parte. 


1709. 
June  2&th. 

A  detamer,  be-  npHE  petitioner,  who  became  a  bankrupt  upon  the  27th  of 

fore  the     e-  September,  1796,   having  unfortunately  omitted   to  sur- 

feodant  could  ,  i.     •        v  '  I 

be  dischanred   ^'*"®^  *^  *"®  tioie,  by  an  order  made  cm  a  petition  presented 

from  an  illeKal  ^'^^  *^*^  purpose  the  Commissioners  were  ordered   to  call  a 
arrest,  as         meeting  ;   the  petitioner  to  be  at  Uberty  to  surrender^  and 
where  he  was  be  examined,  &c.  in  the  same  manner  as  if  he  had  sunen- 
retarning  from  dered  within  the  time  limited, 
his  examina- 
tion under  a  commission  of  bankruptcy  against  himi  cannot  be  supported. 


CASElS  IN  chancery:  C&ta 

The  bankrupt  surrendered  at  a  meeting  called  under  that  1769. 

order  upon  the  1st  o{  June;  which  was  farther  adjourned  to  Hawkins 
the  Monday  following ;  when  he  passed  his  final  examination ;  ^  parie. 
and  upon  quitting  the  Commissioners  on  his  return  home  he 
was  arrested  by  process  out  of  the  Court  of  Tobtey  in  BrUtol 
at  the  suit  of  Christopher  Bedford  for  500/.  and  upwards. 
Bedford  discontinued  the  action  on  the  following  day :  but, 
before  the  petitioner  could  be  discharged,  a  detainer  was 
lodged  against  him  hy  FraneU  Smithy  WiUiam  Parsone^  and 
Henry  Smithy  for  300/.  upon  process  out  of  the  Court  of  the 
Tolxey.  Bedford  afterwards  issued  a  new  writ  and  lodged 
a  detainer  against  the  petitioner  for  the  same  debt;  and  he 
remained  in  custody  in  Newgate^  Bristol. 

The  petition  prayed,  that  Smith,  Parsons,  and  Smith,  and 
Bedford  may  be  respectively  ordered  to  discharge  the  peti* 
tioner  from  the  said  arrests  and  detainers. 

The  Plaintiffs  in  the  said  actions  had  respectively  proved       [  692  ] 
their  debts  under  the  Commission ;  and  a  dividend  of  6^.  in 
the  potmd  had  been  declared:  but  no  dividend  had  been 
received. 

Mr.  Cooke,  for  the  Petitioner  contended,  that  he  ought 
to  be  discharged. 

Mr.  Whishaw,  for  the  Plaintiffs  at  law  supported  the  de- 
tainers. 

Lord  Chancellor  said,  the  original  arrest  being  bad,  the 
detainers  could  not  be  sustained. 

The  order  was  therefore,  that  Plamtiffs  should  discharge 
the  petitioner  (38). 

(38)  See  the  note,  ante,  VoL  III,  351. 
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REEVES  «,  BRYMER. 

"9»-  BRYMER  e.  REEVES. 

June  25tA. 

Legacy  to  the   JLMICH4MI  FQST£M   ^  ^  nqB,   iaS^  the  I3tfa  of 

testator's  wife  Novem^tBir>  I786».  nwdei  lih»  foUotring  f^Rpoutiofti 

oftfie  ditri-  «« I  gi^  tp  wy  ^il«  Tamumm  Fotter  the-.  Interwt  a^  ^ 

dends  of  stock  ^  ^^^^^  ^  ^qqq^  4  j)«r  o^.  Bank  Anwntie*  for  the  teem 

for  her  liie ; 

which    he  di-  ^-  ^^  ^^'  lu^ur^  tpi^i  «<rhieb  500(Nk  I  direct  ahtUbe  comJtiBiied 

recU,  shall  be  *'  ^  ^^^  9^^"^  ^^'^  ^^  ^^  ^  '^  4u»ed  equa%  shAre  and 
cootinaed  in  *^  stuHT^  ^Vft^  W  my  cbilcU^n  thai  shaU  Ik  tlft^i^  livin^^  Also 
the  same  stock,  "  I  give  to  my  afor.e«aid  wife  my  leasehold  hmm  and  pre^ 
and  then  to  be  «<  9^9011  ppw  ifi  my  pQa^e^ion  m  tbe  parii^  oC  HToiwrf^^lc/  lo  the 
shared  eqaaUy,  <<  qou^ty  of  Ess^  fgr  thq  t^TO  pf  hec  W^tural  Ufe,  8^4  then 
^^^  [  ^693  ]  ''  to  be  let  to  the  be«(  i^dvantage  4wng  t  tbe,  time  oiT  the 
shate^diktt^  to  ^  ^^^**^  ^  cpmi^;  and  Uw^  neat  produce  <kefec^  tP  be  equally 
his  children,  **  Pepcid  in  tib^  «tocli»  for  the  bewfit  of  my  <rfiil4rea,  (hat 
that  shall  be  '•  4viU  be  then  Uving  eqi^lly  sh^^re  an4  sbar^  alikepii'* 
then  liying: 

he  also  gate  to  his  wife  a  leasehold  house  (of  which  fifty  years  were 
unexpired )  for  ber  life,  aqd  tJbeM  to  be  let  duriog  tbe  time  pf  th^  leasp 
to  come,  and  the  ueat  produce  thereof  to  be  equally  plajced  jn,  thia 
stocks  for  the  benefit  of  his  children  that  shall  be  then  living  equally  ; 
and  as  to  the  residue  of  his  estate  whatsoever  and  wheresoever  the 
product  he  gave,  &o.  the  saa^  te  be  coUeeted  yearly  to  hi»  wife  and 
children  equally  share  and  share  alike,  that  are  then  living.  In  other 
dispositions  the  words  "  tficn "  and  *'  then  living "  were  used  with  re- 
ference to  som${  peiHQd  e^jpressed,,  yi^^.  tbe  age,  of  twei4j(-one^  or  tbe 
death  of  the  person  to  take  for  life.  The  stock  and  house  ifested  at 
the  wife's  death  in  those  children,  who  survived  her :.  the  residue  vested 
at  the  testator's  death  fn   his  wife  and  alt  the  children  equally. 

Orand-children  may  take  under  the  description  of  childven,  if  tfiere 
can  be  no  other   construction  :    not  otherwise. 

Bequest  of  the  dividends  of  stock  to  A.  for  her  Nfe ;  and  then  to  re- 
main in  the  same  stock  till  each  of  her  children  attain  twenty-oncy 
and  then  to  be  paid  their  equal  share  of  the  same ;  if  any  die  before 
twenty-one,  to  go  to  the  survivors  or  survivor;  aud  not  to  be  under 
any  claim  or  jurisdiction  of  their  father  or  any  husband  A.  may  have. 
Of  two  children  one  died  in  tbe  life  of  her  mother,  married,  and  above 
twenty-one.  Transfer  of  a  moiety  to  her  administrator  upon  the  mother's 
death  established :  the  other  moiety  vested  in  the  surviving  daughter, 
an  infant,  so  far  as  to  entitle  her  to  the  dividends;  and  a  reference 
was  directed  as  to  her  father's  ability. 


C49ffi»  IN  CIUNCSIllf. 


The  testator  tl^^B  gave  to  his  in$^  aU  hk  goods*  pkto«  InEwA^ 
carriage,  and  cfuriage  horaeai  covs^  j>^^  poultry,  and  dl 
things  of  that  sort,  behmging  to  him  al  bis  djeceaae,  upon  the 
house  and  premises  aforesaid,  for  her  separate  use.  He  dica 
gave  to  his  da^igbter  Sarmh  l4€mok  the  interest  and  dividends 
of  3000/.  4  per  c^.  Bank  Ajanuities  ibr  the  term  of  her  nar* 
tural  life  and  her  owq  use,  and  not  tp  be  subject  or  under  anj 
fioiAtrol  of  her  present  husband  or  any.  other  she  may  havet 
and  then  to  remain  in  the  same  stock,  till  each  of  her  chSdioa 
$haU  arrive  at  the  age  of  twenty'K)ne  years :  then  he  directed 
it  to  go  to  the  survivor  or  survivors  of  the  said  children,  and 
iu)t  to  be  under  any  claim  or  jurisdiction  of  her  father,  or 
any  husband  she  may  have.. 

The  testator  then  gave  his  aon-inAaw  John  Leneh  r  bte^ 
hold  house  with  the  appurtenances  for  his  life,  and  after  his 
said  son-in-law's  decease  to  go  to  his  children  as  shall  be  then 
living  share  and  share  alike.  He  also  gave  to  John  Lench  all 
his  looms  and  working  utensils  belonging  to  him  at  the  time  of 
his  decease,  all  the  household  goods  or  china  upon  the  pre- 
mises at  the  time  of  his  decease ;  and  as  to  his  plate  he  gave 
it  to  his  four  daughters  equally  share  and  share  alike  or  the 
survivor  of  them  at  the  time  of  hb  decease.  Also  he  gave  to 
his  daughter  MaryBrymer  the  interest  or  dividends  of  S500iL 
in  the  3  per  cent.  Consolidated  Bank  Annuities  for  the  t^m 
of  her  natural  life,  and  then  to  r^aain  in  the  same  stock  till 
each  of  her  children  shall  arrive  to  the  age. of  twenty-one 
years,  and  then  to  be  paid  their  equal  share  of  the  same: 
but  if  any  of  the  children  should  die,  before  they  arrive  to 
the  age  of  twenty-one  years,  then  he  directed  it  to  go  te 
the  survivor  or  survivors  of  the  said  children,  and  not  to 
be  under  any  claim  or  jurisdiction  of  thrir  father  or  any 
husband  she  may  have. 

The  testator  then  made  a  deposition  almost  exactly  the 
same  as  to  3500/.  3  per  ceni.  Conscdidated  Bank  Annuities  in 
favor  of  his  daughter  Ann  HaU  and  her  children;  and  as  to 
3500/.  3  per  eeni.  Old  South-Sea  Annuities  in  &vor  of  his 
daughter  Elizabeth  Leneh.  He  then  gave  his  grand-daughter 
Sarah  Rodmell  600/^  for  her  whole  and  sole  use,  and  not  to  be 
under  any  claim  or  jurisdiction  of  bev  present  or  any  hus- 
band, to  be  piud  HI  twelve  months  after  his  ( the  testator's) 

decease. 
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de6eas6|  to  be  taken  out  of  1261.  Short  Annuities ;  also  to  hm 
daughter  Sarah  Lench  a  freehold  house,  in  trust  for  her  son 
Betyamin  Lench,  and  to  be  given,  when  he  arrives  to  the  age 
of  twenty-one  yeanr,  and  another  freehold  house,  in  trust  for 
her  son  Henry  Lench,  if  he  arrives  to  the  age  of  twenty-one, 
with  survivorship,  if  either  should  die  before  twenty-one ;  and 
if  they  should  die  without  issue,  then  he  directed,  it  should 
go  to  their  mother  and  her  three  sisters  equally  share  and 
share  alike  as  shall  be  living  at  the  time  of  their  decease* 
Then  after  giving  legacies  to  his  executors  of  SOL  each  and 
10k  each  for  mourning  he  disposed  of  the  residue  thus : 

''And  after  all  my  just  debts  and  ftmeral  expences  are  paid 
**  all  the  rest  and  residue  of  my  estate  and  effects  whatsoever 
and  wheresoever  die  product  I  give  devise  and  bequeath 
the  same  to  be  collected  yearly  to  my  wife  Tauauuan  Foster 
and  children  equally  share  and  share  alike  that  are  then 
living.** 


It- 


it 


tt 


The  testator  died  upon  the  18th  o{  November,  1789;  leaving 
his  widow  T/iomasin  and  the  four  daughters  named  in  the  will, 
all  married,  and  having  children*  Mary  Brymer  had  two 
children;  Ann,  who  attained  the  age  of  twenty-one,  married 
Jctmes  Tapp,  and  died  in  1792  in  the  life-time  of  her  mother; 
and  Charlotte;  who  was  of  the  age  of  sixteen.  Mary  Brymer 
died  upon  the  28th  oi  January,  1794.  The  executors  trans- 
ferred a  moiety  of  the  sum  of  3500/.  3  per  cent.  Consolidated 
3ank  Annuities  to  Jamee  Tapp,  as  administrator  of  his  wife; 
and  they  paid  the  debte,  and  divided  among  the  residuary 
legatees  all  the  residue,  except  such  part  as  consisted  of 
leasehold  estate.  Of  the  lease  of  the  house  at  Wanstead 
fifty  years  were  unexpired. 

Upon  the  death  of  Mary  Brymer  doubts  arising,  whether 
her  husband  WilUam  Brymer  was  entitled  as  her  administrator, 
jto  any  share  of  the  residuary  personal  estate  then  undivided, 
viz. .  the  leasehold  estate,  the  testator's  widow  and  William 
Brymer,  and  the  three  remaining  daughters  with  their  hus- 
bands, signed  an  agreement,  authorising  the  executors  to  pay 
one  fifth  of  the  residue  to  William  Brymer;  under  which 
agreement  they  made  payments  to  him  till  1797.  In  that  year, 
Thomasin  Foster  haying  died  upon  the  Zdihot  April,  William 
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Brymer  filed  the  bill,  upon  which  th^  second  of  these  suita 
was  instittttedy  on  behalf  of  himself  and  his  infant  dailghter ; 
praying,  that  he  may  be  declared  entitled  to  one  fourth  of  the 
SOOOL  4  per  cent.  Bank  Annuitiesi  of  the  leasehold  premised 
at  Wansteadf  and  the  residue;  that  the  sum  of  1750/.  S  per 
cent.  Consolidated  Bank  Annuities  may  be  transferred  to  die 
Accountami-GenercU  for  the  benefit  of  the  Plaintiff  Charlotte 
Brymer;  that  the  trusts  maybe  declared;  and  that  it  may 
be  referred  to  the  Master  to  inquire,  whether  tibe  Plaintiff 
William  Brymer  is  of  ability  to  maintain  his  daughter;  and 
if  the  Master  shall  find,  that  he  is  not  of  suffident  ability, 
that  the  dividends  may  be  paid  to  him. 

The  Plaintiff  Brymer  not  prosecuting  that  cause,  the  bill 
in  die  other  cause  was  filed  by  the  executors  in  1799,  to  have 
Ihe  rights  of  the  parties  ascertained. 
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Mr.  Piggoti,  for  the  Executors,  Plaintifis  in  the  first 
cause. 

The  most  natural  construction  in  this  Court  is,  that  the 
word  "  t/ten"*  refers  to  the  testator's  death.  That  will  create 
a  tenancy  in  common,  and  give  effect  to  the  words  ''  share 
*'  and  share  aUte " ;  and  the  consequence  is,  that  the  dispo- 
sition is  in  fifths  to  the  widow  and  four  children.  The  words 
import  an  absolute  gift  of  the  whole  residue  to  the  wife  and 
children  share  and  share  alike. 

The  agreement,  to  which  Brymer^  whose  wife,  one  of  the 
daughters,  was  dead  at  the  time,  was  a  party,  is  according 
to  that  construction ;  and  now  he  alone  disputes  it ;  admitting 
the  agreement ;  and  not  pretending,  that  he  was  imposed 
upon ;  but  simply  alleging,  that  he  is  entitled  to  a  fourth 
instead  of  a  fifth. 


Mr.  Graham  and  Mr.  Hart,  for  William  Brymer,  Plain-. 
t«'ff  in  the  second  cause. 
This  Plaintiff  is  entitled  in  right  of  his  wife  to  an  equal 
share  of  the  50002.  stock,  and  of  the  leasehold  interest,  as 
well  as  that  equal  share,  that  according  to  the  agreement  he 
has  in  the  residue.  It  will  probably  be  contended  for  the 
surviving  daughters,  that  the  word  "  then  "  refers  to  the  death 
of  the  testator's  wife ;  and  that,  Mrs.  Brymer  having  died  in 

her 
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hat  fife,  the  cUnsion  of  the  8000k  stodc  and  llie  leMehoUL 
interest  is  to  be  among  the  three  diMighters^  who,  sumred 
the  wife.  If  the  death  of  the  tedtalor*8  wife  had  been  partH 
eularly  mentioned,  and  the  word  "  then''  had  immediately  Mr 
lowedt  it  would  have  been  difficult  to  oontend  agwut  that 
ooBistruction ;  though  it  might  have  ♦been  contrary  to  the 
intentionc  but  thb  ii  very  different.  The  will  aeems  penned 
with  reference  to  die  actoaly  existing,  stock  the  testator  then 
kadk  All  his  children*  being  four  daughters,  were  married^ 
and  had  <diydten.  The  view  of  the  testator  therefore  was  to 
secttre  the  house  and  income  to  his  wife  for  her  life.  Then  the 
general  intention  was  to  ndake  all  hk)  children  equal.  There 
ii  no  reason  for  excluding  any  one  from  the  single  circumstance 
of  her  not  being  alive  at  the  death  of  the  wife,  however  numer- 
ous a  family  the  daughter  voigbt  leave.  If  all  of  than  had 
been  then  dead,  the  disposition  would  upon  that  construction 
be  totally  defeated.  It  is  true,  the  residue  is  disposed  of :  but 
that  is  strong  in  fav(»r  of  this  Plaintiff;  for  the  words  **  then 
**  Hving  '*  thrown  intx>  that  clause  do  not  refer  to  the  death  of 
the  wife :  they  cannot  possibly  there  have  any  reference  except 
to  the  time  of  the  testator's  death.  The  other  property  is 
taken  out  of  the  residue  simply  for  the  purpose  of  creating  a 
life  interest  and  temporary  provision  for  his  wife.  There  is 
not  a  necessary  reference  to  the  death  of  the  wife.  The  tes- 
tator has  not  said  *'  after  her  decease."  Non  conHat,  to  what 
time  the  legacy  is  to  be  continued  in  the  same  stock.  In  the 
dbposition  of  the  leasehold  house  the  word  ^*  then  "  is  used  in 
the  same  way;  and  unless  it  refers  to  the  testator's  death,  a 
eonstruction,  which  it  will  bear,  it  mt»t  mean  children  living 
at  the  expiration  of  the  lease :  that  is,  at  the  end  of  fifly 
years ;  which  could  not  be  the  intention.  In  the  other  parts 
of  the  will  the  testator  has  anxiously  provided,  that  the  le- 
gacies should  vest  at  the  age  of  twenty-one. 

The  agreement  means  only,  that  while  Brymer  consents  to 
receive  a  fifth,  the  executors  shall  be  sanctioned  in  paying  it. 
He  has  received  it,  subject  to  that  restriction;  reserving  to 
himself  liberty  to  apply  to  the  Court  and  claim  li  fourth. 


Mr.    Grant    and  Mr.   Steele^    for  the  three  surviving 
daughters. 
It  is  plain  upon  the  bequest  itself,  that  this  property  belongs 

exclusively 
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inaixuitelj  to  Ifae  daughteni  who  murtiTed  iheir  tiiodieff.  Tbe 
other  constmction  regents  one  half  of  the  words,  H^hidi  the 
testator  has  «o  akixioiudy  used.  It  is  evident,  the.  words  in 
ihe  latter  part  of  die  clause  as  to  the  5000L  stock  have  a  clear 
reference  to  those  in  the  preceding  part»  The  direction,  that 
the  money  shaU  be  continued  in  the  same  stock,  is  thrown  in 
by  way  of  parenthesis.  It  is  a  veiy  forced  construction,  that 
the  word  ^^then^'  has  reference,  *not  to  the  period  the  tes- 
tator has  mentioned,  but  to  another  period,  wluch  he  has  not 
mentioned.  It  is  true,  he  has  not  expressly  mentioned  the 
death  of  his  wife :  but  he  has  mentioned  the  duraticm  of  her 
life ;  which  is  the  same  thing.  They  admit,  that  is  the  time, 
at  which  the  division  is  to  take  place.  In  the  common  limita*- 
tion  to  one  for  life,  and  then  to  tbe  children^  that  shall  be  then 
living,  it  is  clear,  all  the  children  are  not  intended.  It  is  not 
alleged,  that  in  the  provision  for  the  grand-children  the  word 
*^  then'*  has  no  meaning :  it  seems  admitted,  that  there  it  must 
refer  to  what  is  mentioned  immediately  before,  viz.  the  age  of 
twenty-one*  The  construction  contended  is  directiy  opposite 
to  that,  which  the  word  must  have  in  the  same  sentence.  The 
dause  respecting  the  lease  must  receive  just  the  same  con- 
struction ;  which  seems  agreed.  There  is  nothing  to  warrant 
the  construction,  that  it  is  to  refer  to  the  termination  of  the 
lease. 


1^9. 


Rbsvbs 
BftTvalk 


[  •697] 


Mr.  Richards^   for  the  executors  of  the  testator's  widow, 
claiming  one-fifth  of  the  residue,  was  stopped. by  the  Court. 

Mr.  WeihereUf  for  the  Grrand-children. 
There  is  one  possible  construction  for  the  grand-children ; 
that  an  accumulation  is  to  take  place,  till  the  lease  runs  out ; 
and  then  all  the  children  may  be  dead ;  and  the  grand-children 
would. become  entitled ;  and  they  may  take  under  the  descrip- 
tion of  children.  The  house  is  directed  to  be  let  ^'  during  die 
**  time  of  the  lease  to  come.'* 


Mr.  Graham^  in  Reply. 
The  Court  must  search  for  an  implied  time.    Then  the  word 
'^  continued^'  necessarily  has  reference  to  the  testator's  death. 
That  cannot  be  referred  to  the  death  of  his  wife ;  for  at  that 

time 
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tune  the  dmsion  is  to  take  place.  The  intended  C(mtimiatioa 
therefore  is  to  be  firom  the  testator's  death.  The  word  '*  tken  "* 
must  refer  to  the  same  time ;  from  which  the  continuation  is 
directed  to  take  phce  for  the  purpose  of  giving  these  secur^ 
ties  for  the  life  estate  of  tiie  wife. 


[•698] 


Every  word  of 
a  will  most 
have  a  mean- 
ing imputed  to 
it,  if  capable 
of  it  without 
a  yiolation  of 
the  general  in- 
tent or  any 
other  provi- 
sion  in  the 
wiU. 


Master  of  the  Rolls. 

The  claim  of  the  executors  of  the  testator's  widow  to  a 
share  of  the  residue  is  too  clear.  They  must  be  entitled 
to  it. 

With  respect  to  the  point  suggested  for  the  grand-children^ 
I  can  hardly  suppose  it  intended  to  be  left  in  the  stocks  tiD  the 
end  of  a  ''^  lease  for  fifty  years.  Children  may  mean  grand- 
children, where  there  can  be  no  other  construction;  but  not 
otherwise  (39). 

As  to  the  principal  point,  it  is  a  certain  rule  of  con8truction» 
that  every  word  of  a  will  must  have  a  meaning  imputed  to  it> 
if  it  is  capable  of  a  meaning  without  a  violation  of  the  general 
intent,  or  of  any  other  provision  in  the  will^  with  which  it  may 
appear  inconsistent (40).  The  question  is,  what  is  the  period; 
which  the  testator  has  not  certainly  fixed.  The  word  ^*  then  ** 
certainly  is  a  word  marking  the  time,  at  which  the  distribution 
is  to  take  place.  Upon  the  first  bequest  there  can  be  no 
doubt.  It  is  said,  it  must  mean  children  living  at  the  testator's 
death ;  and  to  shew  the  absurdity  of  the  other  construction 
this  argument  is  used ;  that  none  of  the  children  might  have 
been  living  at  the  death  of  the  wife ;  and  there  might  be  an 
intestacy.  The  very  same  absurdity  might  arise,  if  the  words 
are  considered  as  referring  to  children  living  at  the  testator's 
death;  for  they  might  all  be  dead  at  that  time;  and  the 
grand-children  would  be  equally  defeated.     If  so,  the  word 

then  "  being  a  word  of  reference,  I  must  see,  if  I  can  refer 

it 


€t 


(39)  See  Wythe  ▼.  Thurlsttni, 
1  Vet.  196.  Amb.  655.  Ante, 
Rayle  ▼.  Hamiltan,  437.  Da- 
venport  v.  Hanhury^  Vol.  Ill, 
257;  where  the  former  cane  is 
stated  from  the  Register's  Book. 
Honepool  v.  Watson,  Freeman  v. 
Parsley,  III,  383,  421.     Post, 


Sibley  v.  Perry,  VII,  622. 
Barnes  v.  Patch,  VIII,  604. 
Eadclife  ▼.  Buckley,  X,  196. 

(40)  Ante,  MeUish  v.  Meilish, 
Philipps  ▼.  Ckamberlame,  46, 61. 
Sims  V.  Doughty,  post,  VoL  V, 
243,  and  the  note,  247. 
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it  to  any  antecedent  according  to  jrrammatical  construction. 
I  see  nothing,  to  which  I  can  refer  it,  but  the  death  of  the 
wife.  How  long  is  the  stock  to  be  continued  ?  So  long  as  the 
wife  shall  live.  If  referred  to  the  continuance  in  the  stock,  it 
must  mean  after  the  death  of  the  wife,  viz.  children  then 
living,  when  it  is  to  be  shared.  When  is  that?  When  the 
continuance  of  the  stock  for  the  benefit  of  the  wife,  that  is, 
for  the  life  of  the  wife,  is  to  cease.  I^im  therefore  of  opinion, 
that  I  am  bound  upon  all  the  rules  of  construction,  that  ever 
have  prevailed,  to  give  these  words  that  construction,  which 
the  grammatical  sense  of  the  words  import;  and  which  does 
not  involve  any  greater  absurdity  than  the  supposition  of  any 
other  time. 

The  same  construction  must  be  made  as  to  the  leasehold 
house  at  WanstecuL  The  word  "  ^/*^» "  can  there  have  no 
grammatical  reference  but  to  the  last  antecedent,  the  expira* 
tion  of  the  term.  If  the  lease  had  been  a  short  term,  it  might 
possibly  have  been  contended,  that  the  meaning  was,  that  the 
produce  should  be  placed  in  the  stocks,  as  long  as  the  lease 
should  eiidure,  and  then  *  to  be  divided  among  those,  who 
should  be  living  at  the  expiration  of  the  lease.  I  do  not  know, 
that  that  would  do  good  to  any  of  the  parties:  but  upon  a 
lease  for  fifty  years  that  construction  is  impossible.  I  am 
therefore  under  the  necessity  of  referring  it  to  the  death 
of  the  wife,  during  whose  life  the  rents  and  profits  were 
applicable. 

I  rather  doubt,  whether  the  testator  did  not  mean  the  same 
as  to  the  residuary  clause ;  but  I  am  glad,  it  is  not  so  ex- 
pressed, and  that  as  to  that  Brymer  is  not  excluded  (41).  I 
should  have  great  reluctance  to  exclude  any  children  firom  a 
ahare;  which  might  arise  perhaps  from  loose  words  thro;^  in: 
but  however  loose,  if  any  sense  can  be  collected,  the  Court 
is  bound  to  give  it. 

As  to  the  legacy  of  3500/.  three  J9er  ceni,  ConsoBdated  Bank* 
Annuities  to  Mary  Brymer  and  her  children,  the  transfer  of  a 
moiety  to  James  Tapp^  as  administrator  of  his  wife,  who  had 
attained  the  age  of  twenty-one,  was  right:   and  the  other 

moiety 

(41)  He  was  excladed  upon  another  point  See  these  causes, 
)^t,  VoLVI,  610. 

Vol.  IV.  SB 
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moiety  is  a  tested  interestf  sd  far  as  to  gite  the  PlaiDtiff  CAor- 
htte  Brymer  a  right  to  receite  the  dividetids  (4&), 


By  the  d^ree  it  was  declared,  that  the  £000/.  four  per  cenL 
Bank  Annuities  upon  the  death  of  the  testator^s  wife  becafiae 
divisible  among  such  of  his  children  as  were  living  at  her 
death ;  and  that  the  leasehold  house  and  premises  at  Wanstead 
became  divisible  upon  her  death  among  such  of  the  testator's 
children  as  were  then  living ;  and  that  the  residue  upon  the 
death  of  the  testator  became  divisible  among  his  widow  and  all 
his  children,  share  and  share  alike ;  and  it  was  directed,  that 
the  remaining  1750/.  3  per  cent.  Consolidated  Bank  Annuities 
should  be  transferred  to  the  Accountant-General^  and  carried 
over  to  the  account  of  the  Plaintiff  Charlotte  Brymer  \  *and 
that  the  Master  should  inquire,  whether  her  father  was  of 
sufficient  ability  to  maintain  her  (43)« 


(42)  See  ante,  Booth  ?.  Booth, 
899,  and  the  note,  Vol.  Ill,  364. 

(43)  Where  there  is  an  ex- 
press direction  for  maiutenanoe, 
thai  referenee  is  aow  dispensed 


with:  Mundy  v.  Earl  Howe, 
4  Bro.  C.  C.  228.  ffo^e  y. 
Pratt,  ante,  Vol.  Ill,  730.  8m 
the  note,  733. 


[  700  J 
1799. 
June  26th. 
Bidding  open- 
ed on  advance 
of  50/.  CD  3801. 
and  paying  the 
ex  pence. 
10/,  per  cent, 
not  soflieient 
on  a  small  sam. 


UPTON  V.  LORD  FERRERS. 

(  The  Master  of  the  Rolls  for  the  Lord  Chancellor  y 

¥7 PON  amotion  to  jopen  biddings  40/.  was  ofiered  as  an 
adyance  upon  a  bidding  of  380/, 

Mr.  Martin,  in  support  of  the  motion,  stated  lOL  per  cent. 
to  be  a  sufficient  advance ;  and  said,  that  opening  this  bidding 
would  occasion  no  additional  expence,  as  the  bidding  upon 
another  lot  in  the  same  cause  was  directed  to  be  opened. 

Mrr  Fonblanque,  for  the  purchaser  denied,  that  there  would 
be  no  additional  expence ;  and  as  to  the  praqtipe  said,  fonneriY 
an  advance  of  10/.  per  cent.  ^ttiBL%  not  tliought  sufficient. 


CASES  IN  CHANCERY, 


TOO 


.  The  Master  of  the  Rolls  said,  10/.  per  cent,  upon  a  small 
inim  wa^  not  sufficient ;  and  doubtedi  whether  this  would  not 
occasion  additional  expence. 

The  bidding  was  opened  on  adyancing  50t.  and  paying  the 
expence(44). 

(44)  Ante,  Vol.  I,  453.    Wat'*    oeaf.  is  atanend.  Vf^ti,  Andrews 
son  r.  Birch,  II,  51 ;   and  the    ▼.  Emenon,  Vol.  VII,  420. 
note,  55.    The  rule  of  10/.  per 


1709. 


Upton  . 

V. 

•      

Lord 
Ferrbrs. 


DENCH  V.  BAMPTON. 

• 

ri^HE  manor  of  Botley  in  the  county  of  Southampton  was 
devised  to  John  Maurice  Eyre  and  Henry  Eyre  for 
their  lives  and  the  life  of  the  survivor ;  remainder  to  the  first 
and  other  sons  of  John  Maurice  Eyre  in  tail  male ;  remainder 
to  the  first  and  other  sons  of  Henry  Eyre  in  tail  male ;  re*^ 
soainder  to  the  daughters  of  John  Maurice  Eyre  and  Henry 
Eyre  as  tenants  in  common  in  tail. 

The  bill  was  filed  by  John  Maurice  Eyre,  Henry  Eyre, 
and  his  eldest  son  Henry  Eyre,  the  first  tenant  in  tail  in  re- 
mainder in  existence,  and  the  trustees,  against  a  copyhold 
tenant;  praying  an  account  of  the  oak-trees  assigned  to 
the  Defendant  in  the  year  1792  *  for  botes  and  repairing 
.  fences,  &c«  and  of  the  manner,  in  which  the  same  o^  the  tim* 
ber  coming  therefrom  from  the  root  up  to  the  first  main  bough 
proceeding  from  the  heart  liad  been  used,  or  employed,  or 
otherwise  disposed  of  by  the  Defendant;  and  also,  that  an 
account  may  be  taken  of  all  oak-trees  cut  from  the  said  copy- 
hold premises  by  the  Defendant  without  assignment  in  or 
about  the  year  1792  or  since,  and  of  the  value  o(  the  timber 
thereof  from  the  root  up  to  the  first  main  bough,  &c. ;  also, 
that  an  account  may  be  taken  of  maiden  oaks  shrouded  and 
lopped  by  the  Defendant,  i^id  of  the  damage  thereby  done  to 
the  timber  thereof;  and  that  the  Defendant  may  be  decreed 
to  make  satisfaction  for  the  value  of  the  timber  of  the  said 
oak-trees  so  assigned  to  him  from  the  root  up  to  the  first  main 
bough,  &c.   not  employed  by  him  for  botes,   or  repairing 

3  B  3  fences. 


1709. 
June  27M4 
July  \st. 
The  lord  of 
a  manor  is 
confined  to  his 
legal  remedy 
for  waste  com- 
mitted by  a 
copyholder ; 
and  hag  no 
equity  for  an 
iojanction  and 
account  Upon 
the  evidence 
the  bill  was 
dismissed  with 
costs.    (0?er- 
ruled.    See 
note  (57), 
fast,  707  a. ) 

[  •701  ] 
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fences,  &c.  but  sold  by  him,  or  otherwise  employed  by  him 
to  his  own  use,  and  for  the  value  of  the  timber  of  the  other 
oak-trees  cut  without  assignment  from  the  root  up  to  the  first 
main  bough,  &c.  and  also  for  the  damage  done  by  shrouding 
oi  lopping  the  said  maiden  oaks ;  the  Plaintiffs  waiving  all 
penalties ;  and  that  an  injunction  may  issue. 

The  injunction  was  obtained.  Upon  the  answer  and  the 
evidence  for  the  Defendant  the  custom  of  the  manor  appeared 
to  be,  that  the  lord  and  tenant  have  a  joint  interest  in  all  oak 
trees :  the  body  of  the  tree  up  to  the  first  main  bough  pro- 
ceeding from  the  heart  belonging  to  the  lord ;  and  the  tenant 
in  fee  being  entitled  to  the  lop,  top,  and  bark,  of  such  oak-trees, 
and  to  oak-timber  by  assignment  for  reparations  and  botes ; 
and  it  was  usual,  where '  oak-trees  have  been  cut  down  for 
sale  by  agreement  between  the  lord  and  the  tenant,  for  such 
lord  and  tenant  to  divide  the  money :  but  there  was  a  great 
deal  of  contradictory  evidence  as  to  the  right  of  the  tenant 
to  shroud  and  lop,  and  to  the  bark,  without  assignment,  and 
also  as  to  the  custom,  when  any  oak-trees  have  been  assigned 
for  botes,  and  have  been  sold,  for  the  lord  and  tenant  to  divide 
the  money.  The  Defendant's  estate  consisted  of  three  small 
fields  of  arable  land,  of  the  yearly  value  of  about  eight  guineas, 
with  no  house,  but  a  very  small  cottage. 

The  answer  stated,  that  in  1792  upon  the  application' of  the 
Defendant  for  oak-timber  for  botes  and  repairs  fourteen  oak- 
trees  were  assigned  accordingly.  In  1795  he  claimed  an  allow- 
ance of  oak-timber  for  botes  generally.  No  assignment  being- 
made,  and  *the  Defendant  claiming  oak-timber  for  fire-bote, 
which  was  refused,  he  admits  employing  workmen  to  shroud 
and  lop  certain  oak-trees  without  the  consent  of  the  lord ; 
who  in  person  forbad  them :  but  the  Defendant  ordered  them 
to  go  on.  He  insists  upon  his  right  to  do  so  according  to  the 
custom ;  and  denies,  that  the  trees  were  injured  by  it.  He 
denies,  that  over  and  above  the  trees  so  assigned  to  him  he 
has  at  any  time  since  cut  down  and  felled  any  other  oak-trees 
growing  upon  the  premises  without  any  assignment  or  autho- 
rity, or  ever  sold  any  such  trees,  or  received  the  price  diereo( 
or  converted  them  to  his  own  use;  By  a  farther  answer  he 
ftated,  that  he  knows  not  the  value  -of  the  trees,  that  wers 
lissigned  t^  him ;  but  admit^^  that  some  part  thereof  not  being 

convertible 
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convetiible  to  the  ust  he  wanted  was  sold  by  him  for  17/.  14^. ; 
which  he  laid  out  in  the  purchase  of  a  waggon,  a  plough,  a 
cart,  and  timber  for  repairs;  and  he  insists,  he  did  not  mis- 
apply it.  He  also  insists,  that  the  trees  he  shrouded  and 
lopped  overspread  his  ground,  and  did  him  damage ;  and  that 
by  the  custom  he  is  entitled  to  the  lop,  top,  and.  bark,  of  all 
oak-trees. 

The  Defendant  went  into  evidence  in  support  of  his  answer 
as  to  the  application  of  the  timber  assigned  in  1792,  and 
as  to  the  repairs  done:  and  also  as  to  the  right  to  shroud 
and  lop  trees,  that  pverspre^  his  ground  and  occfisioned 
damage. 
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By  the  Plaintiff's  evidence  it  appeared,  that  the  interest  of 
the  lord  of  the  manor  in  the  timber  growing  thereon  was 
upon  the  purchase  by  the  devisor  valued  at  913/.  2s.  3c/.,  and 
paid  for.  The  fourteen  oak-trees  assigned  in  1792  contained 
about  236  feet  of  timber,  or  four  loads  and  thirty-six  feet, 
proper  for  the  repairs  required* 

Gabriel  Saunders  deposed  that  he  purchased  in  June,  1792, 
from  the  Defendant  a  quantity  of  oak-timber,  containing  four- 
teen loads  and  seven  hundred  feet :  which,  when  hewn,  pro- 
duced 1102  feet,  or  twenty-two  loads  and  two  feet,  hewn 
measure,  that  grew  upon  his  copyhold  estate ;  and  that  the  de- 
ponent paid  him  for  it  52/.  10^.  This  did  not  include  the  lop^ 
top,  and  bark.  The  value,  including  that,  was  76/,  3^.  7c/. 
•  AjDother  witness,  who  was  employed  to  draw  the  timber  sold 
to  SaunderSi  confirmed  his  evidence ;  and  stated  the  value .  of 
the  *  timber  sold  to  be  84/.  The  deponent  carried  it  to 
lichen  Fetty.  The  better  part  wa^  sold  for  the  use  of  the  navy 
at  Portsmouth  Dock ;  and  part  was  sold  to  ship-builders. 

Upon  the  evidence  of  the  application  of  the  timber  assigned 
in  1792  and  the  repairs  done  the  Plaintiffs  waived  the  account 
as  to  that ;  unless  it  should  be  contended,  that  the  timber  sold 
to  Saunders  arose  from  the  very  trees  assigned. 


[  •708  ] 


The  Lord  Chancellor,  when  the  cause  was  opened,  ex* 
pressed  great  doubt  as  to  his  jurisdiction  ;  and  asked,  whether 
there  was  any  precedent,  in  which  the  Court  had  interposed 
by  ii^unction   on  behalf  of  the  lord  against  a  copyholder ; 

.  and 
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Qwier9i  whe- 
ther by  the 
oiiBtom  of  a 
manor  the 
timber  can 
belong  to  the 
tenant. 

[•704] 


and  whether  the  lord  of  the  manor  in  this  case  could  bring 
trover  for  the  timber  felled. 

The  Attarney  General^  for  the  Plaintiffs,  compared  the  case 
of  the  lord  and  tenant  to  that  of  a  tenant  for  life  and  the  re- 
mainder-man. In  answer  to  the  other  question  he  said,  that 
if  by  the  custom  the  property  in  the  tree  up  to  the  first  main 
bough  belongs  to  the  lord,  be  might  bring  trover. 

Lord  Chancellor. 

I  very  much  doubt  it.  Perhaps  it  might  be  80»  if  the  copy- 
holder without  any  right  at  all  cut  timber.  But  according 
to  the  right,  as  it  is  stated  by  this  answer  and  the  evidence, 
when  the  tree  is  felled,  the  lord  could  not  bring  trovei^  for  so 
much  of  the  tree  belongs  to  the  tenant.  When  timber  is 
assigned  to  be  applied  in  repairs,  I  agree,  in  point  of  law  it 
must  be  specifically  applied :  yet  it  is  very  hard  to  say,  and 
it  could  not  be  said  in  this  Court,  that,  if  the  tenant  sold 
the  timber,  and  bought  otiier  timber,  it  should  not  be  applied 
in  repairs. 

With  respect  to  the  general  point  the  right  between  Uie 
lord  and  the  copyholder  is  a  legal  right ;  and  I  do  not  know, 
that  the  copyholder  is  to  be  restrained  from  cutting  timber^ 
if  he  will  do  it  at  the  risk  of  forfeiture.  Let  the  lord  proceed 
for  the  forfeiture.  It  is  not  like  the  case  of  a  tenant  for  life 
and  the  renoainder-man.  They  all  claim  under  the  same  titles 
the  same  will  or  settlement*  The  right  of  the  lord  is  a  legal 
right.  The  custcmis  of  different  manors  vary  exceedingly. 
Sometimes  tbey  give  the  timber  to  the  lord ;  sometimes  to  the 
tenant.  The  Court  of  King's  Bencb  once  said,  no  custom 
could  give  it  to  the  tenant.  A  great  deal  of  *  doubt  has  al- 
ways been  entertained  upon  that  point.  Custom  makes  every 
thing  in  a  copyhold.  This  has  been  decided,  that  this  Court 
will  not  reUeve  the  tenant  against  a  forfeiture.  The  case  of 
Peachy  v.  The  Duie  of  Somerset  {^)  has  established » that. 
If  the  tenant  commits  a  forfeiture,  and  the  lord  enters,  there 
is  no  circumstance  of  equity ;  no  recompence  shall  be  made(46); 
which  shews  how  tittle  a  Court  of  Equity  tbinki  itself  entitled 

to 

(45)  Pre.  Ch.  668. 

(4ff)  Sec  the  distinction  taken  in  Peachy  r.The  Duhe  of  SomerHl* 
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to  interfere.    The  lord  and  the  tenant  are  connected  together: 
but  their  rights  are  opposite  and  hostile  rights. 

The  mischief,  that  would  arise,  if  questions  as  to  the  enjoy- 
ment of  copyhold  estates  were  made  the  subject  of  bills  in 
equity,  is  certainly  an  ingredient,  that  enters  into  my  considera- 
tion. If  it  is,  as  I  beUeve,  a  new  application  to  a  Court  of 
equity,  I  think  it  of  importance,  that  the  general  point  should 
be  considered.     Let  the  cause  stand  over  for  that  purpose. 
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The  Attorney  General  and  Mr.  Wooddeson,  for  the 
Plaintiffs. 
There  is  no  case  in  specie  the  same  as  this ;  viz.  upon  the 
bill  of  the  lord  of  a  manor  against  his  copyhold  tenant,  claim- 
ing a  qualified  interest  in  the  trees,  to  restrain  what  would  in 
a  legal  view  be  waste,  and  for  an  account.  The  principle, 
upon  which  this  bill  is  filed,  is  not  for  the  purpose  of  the 
account,  but  for  staying  waste,  upon  the  ground  of  irreparable 
damage,  if  an  injunction  is  not  obtained.  In  the  case  of  a 
tenant  of  a  freehold  estate  a  bill  for  an  account  and  satisfac- 
tion for  waste  after  the  term  is  expired  is  not  entertained. 
The  distinctions  upon  that  subject  are  laid  down  in  Jesus 
College  y,  Bloom{4f7);  in  which  case  Titord  Hardmcke  di- 
rected precedents  to  be  searched.  That  case  goes  this  length ; 
that,  whatever  the  nature  of  the  estate  may  be,  the  jurisdiction 
is  not  founded  upon  the  demand  of  the  account :  but  if  there 
is  a  groimd  for  an  injunction,  the  Court  will  make  a  complete 
decree ;  and  if  the  relation,  which  may  occasion  waste  as  be- 
tween them,  does  not  subsist,  and  therefore  there  is  no  case 
for  an  injunction,  the  Court  will  not  entertain  the  bill  for  the 
account.  Whitfield  \,  Bewit(^A&)^  there  cited,  may  possibly 
apply  to  such  a  *case  as  this;  in  which  the  lord  and  the  tenant 
have  a  common  interest  in  the  tree  cut  down.  In  Tlie  Bishop 
qf  Winchester  v.  Knight  (4d),  also  cited  in  the  case  in  Atkyns, 
the  Lord  Chancellor  says,  the  tenant  is  a  sort  of  fiduciary  to 
the  lord;  and  it  is  a  breach  of  the  trust,  which  the  law  reposes 
in  the  tenant,  for  him  to  take  away  the  property  of  the  lord. 

It 


(47)  3  Atk.  202. 
(4J))  1  P.  Will.  400. 


(48)  2  P.  Will.  240.   3  P.  WilL 
259. 


Jufy  IsT. 


[♦705] 


706 


CASES  IN  CHANCERY. 


1799. 


Denoh 

r. 

Bamfton. 


i:  ♦T06] 


It  is  dear/  that  in  that  case  the  Lord  Chancellor,  who  directed 
an  action  to  be  brought  to  ascertain,  the  legal  right,  must  have 
meant,  that  if  it  was  found,  that  the  copyholder  had  no  right 
to  take  the  ore,  an  account  must  have  been  rendered  in  this 
Court,  though  in  the  case  of  the  heir  arising  from  his  own 
personal  act  of  waste.  There  must  have  been  a  discovery ; 
and  relief  would  have  been  incidental. 

There  is  a  variety  of  cases  of  copyholders  coming  for  relief 
in  cases  of  waste.  The  result  is,  that  he  cannot  be  relieved, 
where  the  waste  is  wilful  after  notice.  That  relief  can  be  given 
only  upon  an  account  and  satisfaction.  The  lord  might  bring 
trover ;  for  it  is  his  property.  The  mutual  right  in  the  tree  is 
rather  in  &vour  of  the  jiuisdiction  of  this  Court.  He  is  ac- 
countable for  part  to  another  person ;  and.  he  has  a  right  to 
v^e  it  as  to  his  own  interest  in  it.  There  are  many  cases, 
where,  though  it  is  no  waste  at  law,  an  unconscientious  use 
has  be^p  inade  of  the  property.  In  Peachy  v.  77ie  Duhe  of 
Somerset  (50)  no  relief  was  given,  because  the  waste  was  wilful. 
The  Court  took  notice,  that  they  will  not  relieve  vrithout 
equitable  circpmstanges ;  which  proves  the  jiirisdiction.  That 
|s  the  doctrine  of  the  earliest  times.  Commin  and  KingsmelTi 
Case  (51 ).  Thomas  v.  The  Bishop  of  Worcester  (52) ;  where 
the  lord  having  seised  for  wilful  waste  by  cutting  timber,  an 
issue  was  directed,  ^uo  animo  it  was  cut.  Nash  v.  7%^  Earl 
of  Derby  (  53) ;  Cox  v.  ThisgoQd(54f) ;  where  the  Lord  Keeper 
said,  he  thought  t)ie  rules  of  Equity  not  so  strict,  but  that 
reUef  might  even  be  given  against  voluntary  waste  and  for- 
feiture. If  the  Plaintiff  sho)ild  bripg  an  ejectment,  it  is  doubts 
ful,  whether  this  Court  would  not  relieve  upon  the  ground, 
that  being  dope  under  a  pretenpe  pf  right,  it  is  not  wilful 
^aste.  It  would  |>e  very  difficult  upon  two  or  three  trees, 
which  may  be  a  very  material  loss,  to  persuade  a  ''^  jury,  that 
it  is  a  forfeiture,  A  discovery  may  be  necessary  for  an  action 
of  trover.  The  ground  of*  jurisdiption  is  stronger  in  this  case 
than  in  any  of  the  others.  A  part  of  the  object  of  this  bill  is 
an  account  of  timber  assigned  and  misapplied.  The  remedy 
as  to  that  is  wholly  in  Equity.     There  is  perhaps  no  case 

nearer 

(52)  1  Ch.  Ca.  1>5.  6F»J^  162. 

(53)  2  Vam.  M^. 

(54)  1  Eq.  Ca.  Ab.  121. 


(50)  Pre,  Ch.  5Q8. 

(51)  Toih.4Q.    Edition  1648, 
cilcd  G  Viu.  15% 
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nearer  this'  than  one  noticed  in  MUfard  (55) ;  where  it  is  laid 
down^  that  a  Court  of  Equity  will  prevent  the  assertion  of  a 
doubtful  right  in  a  manner  productive  of  irreparable  injury. 
Therefore,  where  the  tenants  of  a  manor  claiming  a  right  of 
estovers  cut  a  great  quantity  of  timber  of  great  value,  their 
right  being  doubtful,  the  Court  entertained  a  bill  at  the  suit 
of  the  lord  to  restrain  the  assertion  of  it. 
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Mr.  Mansfield  and  Mr.  Pemberton,  for  the  Defendant. 
No  suit  was  ever  instituted  more  frivolous  and  vexatious 
than  this.  This  copyhold  estate  consists  of  arable  land  of  the 
annual  value  of  about  10/.,  with  ho  house  upon  it.  According 
to  this  doctrine,  if  the  lord  is  entitled  to  the  whole  tree,  he 
may  come  here  for  an  injunction  to  restrain  the  tenant  from 
shrouding  and  lopping  and  for  an  account  of  the  damage. 
The  law  has  particularly  pointed  out  the  remedy.  He  may 
get  the  whole  estate,  if  the  tenant  commits  waste;  which  is 
a  sufficient  restraint ;  and  this  course  is  totally  changing  the 
mode  of  inquiry.  In  cases  of  wilftil  waste  this  Court  would 
not  relieve.  If  the  law  is,  as  now  contended,  the  case  must 
have  existed. 

The  Solicitor  General  {amicus  curix)  said,  that  in  the 
causes  of  Stoner  v.  Strange  and  Stoner  v.  Whiting  (56  )  the 
body  of  the  tenants  upon  the  PlairitiflTs  manor  claimed  a  right 
to  cut  timber  for  estovers.     The  bill  was  filed,  first,  agdnst 

« 

some  tenants,  who  had  done  it,  and  afterwards  against  all  the' 
tenants :  and  an  account  was  decreed. 

Lord  Chancellor, 
Suppose  a  case,  in  which  the  estate  is  not  worth  the  timber.     No  action  of 
that  was  growing  upon  it,  and  which  is   cut  down  by  the  ^a»te  by  the 

tenant.  '^'^  »«**'»** 

(56)  la  Chancery,  Michaelmas,  1768;  Hilary,  1768;  Mitf,  123.     ^^^  ^^^  . 

copyholder  by  catting  timber  the  lord  caa  briag  trover;  particolarly 
where  by  the  custom  the  right  to  the  tree,  ^hen  cut,  is  in  both.  The 
case  of  lord  aad  teaant  is  not  like  that  of  teaaat  for  life  and  the  re- 
maiader-maa.  Their  rights  are  upon  the  same  groaad;  aad  the  re- 
versioaer  enters  for  the  forfeitare ;  but  the  lord  most  have  it  presented 
by  tl^e  homage. 
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teoant.  Could  the  lord  bring  an  action  of  waste!  I  appre* 
hendy  ther^  can  be  no  action  of  waste  between  the  lord  and 
tenant.  The  lord  can  get  no  more  than  the  forfeiture.  I 
doubt,  whether  he  could  bring  trover;  particularly  in  this 
case ;  the  lord  and  tenant  both  having  a  right  to  the  timber, 
when  cut. 

The  reasoning  assumes,  that,  where  a  bill  lies  for  an  in«r 
jimction,  in  consequence  of  that  the  Court  will  proceed  as  to 
the  right  to  the  timber  cut  down.  But  my  great  doubt  is, 
whether  there  ought  to  have  been  an  injunction.  In  all  cases, 
where  an  injunction  to  stay  waste  is  granted,  if  waste  is  com- 
mitted, there  is  an  action  of  waste.  The  law  settles  the 
matter  between  the  lord  and  tenant.  If  by  committing  waste 
a  forfeiture  is  incurred,  the  lord  proceeds  for  the  forfeiture ; 
and  it  is  a  question  at  law,  whether  the  act  done  is  a  for- 
feiture, or  not  ?  A  tenant  for  life  and  the  reversioner  have 
parts  of  the  same  estate  given  by  the  same  will  or  settlement 
Their  rights  are  upon  the  same  ground ;  and  the  rever- 
sioner enters  for  the  forfeiture  of  the  estate  for  life.  The 
lord  has  no  right  of  entry.  He  must  have  the  forfeiture  pre* 
sented  by  the  homage.  I  do  not  find  any  precedent  to  lead 
me ;  and  my  doubt  is,  whether  I  should  not  do  an  exceedingly 
mischievous  thing  instead  of  a  beneficial  thing  to  justice  by 
entertaining  this  suit.  It  would  bring  into  this  Court  by  bill 
every  little  contest  between  the  lord  and  a  particular  tenant 
upon  the  nature  of  their  rights.  If  I  let  this  cause  subsist, 
I  shall  set  a  firebrand  in  the  county  oi  Hampshire.  If  I  could 
entertain  the  suit,  I  must  direct  an  issue,  quantum  damnificaimsi 
for  I  would  not  determine  upon  the  depositions,  whether  the 
shrouding  and  lopping  has  been  such  as  will  hiirt  the  tree,  or 
not.  I  would  not  decree  an  injunction  without  directing  that 
issue;  whether  the  manner,  in  which  the  trees  have  been 
lopped^  is  pernicious.  Then  as  to  the  timber  sold,  there  must 
be  another  issue;  whether  it  was  cut  without  licence. 


Th6  Lord  Chancellor  afterwards  said,  that,  thinking  the 
case  extremely  oppressive,  he  was  inclined  to  dismiss  the  bill 
with  costs;  and  therefore  ought  to  hear  the  evidence. 
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Th6  evidence  was  accordingly  read ;  and  the  AiMrney  Ge^ 
ntrtU  observed,  that  by  the  answer  the  Defendant  states,  that 
he  sold  the  timber  for  17/.  \4a.  but  according  to  the  evidence 
he  sold  timber  for  fifty  guineas;  which  could  not  possibly  be 
the  same* 

The  Lord  Chancellor  said,  that  so  much  was  to  be  applied 
in  repairs;  the  remainder  belonged  to  the  lord  and  tenant 
according  to  the  custom ;  and  the  Defendant  selling  the  whole 
had  with  his  own  sold  the  Plaintiff's;  who  might  bring  aa 
action  for  the  money ;  that  upon  the  evidence  the  fact  must  be 
so  taken :  the  Defendant  swearing  positively,  that  no  more 
than  the  fourteen  trees  assigned  were  cut ;  and  the  evidence 
not  disproving  that ;  which  might  easily  have  been  done. 


1790L 


Dbnch: 
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The  bill  was  dismissed  with  costs  (57). 

(57)  This  decision  was  over^ruled  by  Lord  Eldon^  Richard*  v« 
Noble,  3  Mer.  673. 

Rolls. 

1799. 

AprU  llth^ 

i&th. 
July  la: 

JOtENRY  BROWN  by  his  will,  dated  the   ISth  of  Jo-    Testator  be- 

nuari/  1795,  and  duly  executed  to  pass  real  estate^  re-  queathcd  a 
citing,  that  by  indentures  executed  befere  his  marriage  he  had  leasehold  es- 

settled  upon  his  wife  Rupertia  Brown  his  estate  at  Lower      ^  ^*    ^.!^v 
«...        1  »         «-*!.%  <•     estate  for  life) 

Stoelly  to  receive  the  rents  and  profits  after  ms  decease  for  .    . .    ngpij^^ 

her  life^  to  prevent  all  dispute  gave  and  bequeathed  to  his^^  unj  Ihe 
said  wife  the  said  estate  at  Lower  Swell  for  her  natural  life,  to.  heirs  male  of 
receive  the  rents  and  profits  thereof  for  her  own  use  without  his  body  law- 
being  f"l*y  begotten, 
and  in  default 
of  such  beirs  to  one  of  the  sons  of  his  nephew  J9.  as  J. 'shall  direct  by 
a  conveyance  in  his  life  or  by  his  lost  will.    Another  leasehold  estate 
he  beqaeathed  to  A,  upon  trust,  subject  to  certain  charges,  to  employ  the 
remainder  of   the  rent  to  such  children  of  B.  as  A.  n\kM  think  most 
deserving  and   that  will  make  the  best  use  of  it,  or  to  the  children  of 
his  nephew  C  if  any  such  there  are  or  shall  be,    A.  dying  in  the  tes- 
tator's Kfe,  the  bequest  of  the  latter  estate  was  established  in  favor  of 
all  the  children^    Qu4Bre  lis  to  die  former  t 

Genera)  Residuary  dat&se  passes  all,  ll^at  is  not  sufficiently  disposed 
of,'  as  in  case  of  a  (apse. 


Browk 
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1790.  being'accbuntable  to  any  one.  After  her  decease  he  gave  and 
bequeathed  the  above-mentioned  estate  at  Lower  Swell  to  his 
nephew  John  Brown  and  to  the  heirs  male  of  his  body  law- 
HiGOS.  fully  begotten^  ''and  in  default  of  such  heirs  to  one  of  the 
"  sons  of  my  nephew  Samuel  Broum  as  the  said  John  Brown 
''  shall  direct  by  a  conveyance  in  his  life-time  or  by  his  last 
''  wiH  and  testament*** 

•  The  testator  also  gave  and  bequeathed  unto  his  nephew 
John  Brown,  in  trust  nevertheless  for  the  uses  after  men- 
tioned, his  estate  at  Brhte  Norton;  both  which  estates  he 
dechured  were  held  by  lease  under  the  Dean  and  Chapter 
of  the  Cathedral  Church  oi  Christy  Oxford:  that  is  to  say, 
to  permit  his  said  wife  Rupertia  to  receive  all  the  arrears 
of  rent  due  to  him  in  his  Ufe,  and  the  next  half-yearly  pay- 
ment after  his  decease,  subject  to  the  annual  rent  to  the 
College;  and  also  to  permit  the  tenants  of  the  Parsonage 
[  ♦709  ]  ♦  Farm  to  pay  to  her  yearly  and  every  year  during  her  natural 
life  (except  the  years  the  leases  for  both  the  said  estates  are 
renewed,  and  the  fines  paid)  the  sum  of  100/.  sterling y  at  four 
quarterly  payments,  to  be^n  the  first  quarter-day  after  the 
said  half-yearly  payment  to  his  wife  after  his  decease ;  and  he 
authorized  and  commanded  his  said  nephew  Jotm  Brown  to 
.  let  the  two  estates  at  Brixe  Norton^  as  often  as  occasion  shall 
offer,  to  the  best  advantage,  and  to  apply  the  rents  and  profits 
to  pay  the  rent  and  fines,  as  they  shall  become  due,  to  keep 
the  buildings  in  repair,  to  pay  the  principal  and  interest  of  the 
money  owing,  upon  his  estate  9t  Lower  Swell  and  the  Grange 
Farm  at  Brize Norton:  then,  subject  to  two  legacies  of  SODA 
and  100/.  and  some  other  charges,  the  testator  made  the  fol- 
lowing disposition  as  to  the  estate  at  Brize  Norton  ; 

''  After  the  above  trust  is  performed,  I  authorize  and  em- 
power my  said  nephew  John  Brown  to  receive  the  remainder 
of  the  rent,  that  arises  from  my  estate  at  Brize  Norton,  over 
**  and  above  the  100/.  I  have  directed  to  be  paid  to  my  loving 
**  wife  Rupertia  Brown,  and  to  dispose  of  it  in  the  following 
**  manner :  that  is  to  say;  to  take  100/.  of  it  every  year  to  bis 
**  sole  and  separate  use,  and  to  employ  the  remainder  of  the 
**  said  rent,  after  paying  the  annual  rent  to  the  College  and 
**  the  fines  for  the  renewal  of  the  leases  and  other  necessary 
'*  expence9  about  the  farms,  to  9Uch  children  of  iny  nephew 

*^  Saumet 
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Samuel  Broum  as  my  said  nephew  Joh^  BroufH  sliall  think 
''  most  deserving  and  that  will  make  the  best  use  of  it  or  to 
''the  children  of  my  nephew  WilKam  Augustus  Brown  if  any 
"  such  there  are  or  shall  be." 

The  testator  gave  and  bequeathed  to  his  wife  all  his  plate» 
china,  household  goods,  cattle,  and  chattels  of  what  nature 
and  kind  soever  they  be,  and'  every  individual  he  should  be 
possessed  of  at  his  decease,  that  is  not  otherwise  disposed  of 
above ;  and  he  appointed  his  wife  Rupertia  to  be  the  resi- 
duary legatee  and  sole  executrix. 


vm. 


Brown 

V. 

HiGGS* . 


The  testator  died  without  issue  soon  after  the  execution  of 
his  will.  John  Brown  died  in  the  testator's  life;  leaving  a  son 
and  two  daughters.  Samuel  Brown  also  died  in  the  testator's 
life ;  leaving  the  following  children ;  Henry  Valentine  Brown, 
who  was  *heir  at  law  to  the  testator, -^ntt  FTA^e/!^,  Martha 
Brown,  Samuel  Brown^  Thomas  Valentine  Brown,  and  Charles 
Brown,  The  widow  of  the  testator  married  Charles  Higgs» 
Wittiam  Augustus  Brown,  who  was  unmarried  at  the  hearing 
of  the  cause,  and  Maria  Sparrow  were  the  next  of  kin  of 
the  testator,  being  his  only  surviving  nephew  and  niece. 

The  bill  was  filed  by  the  children  of  Samuel  Brown  against 
Charles Higgs  and  his  wife,  and  the  next  of  kin;  praying,  that 
the  will  may  be  established ;  that  an  account  may  be  taken  of 
the  rents  and  profits  of  the  Brize  Norton  estate,  received  by 
the  Defendant  ^f^^tf  and  his  wife;  and  that  what  may  be  due 
upon  that  account  and  the  future  rents  and  profits  may  be 
applied  in  discharge  of  the  money  due  upon  the  Lower  Swell 
estate  and  the  other  charges  according  to  the  will;  and  that 
the  surplus  may  be  paid  to  the  Plaintiffs  equally,  or  in  such 
proportions  as  the  Court  shall  direct ;  and  that  an  account 
may  be  taken  of  the  personal  estate  of  the  testator,  with  the 
usual  direction8» 


[  mo  ] 


The  Defendant  Higgs  and  his  wife  by  their  Knswer  sub* 
niitted,  that  the  whole  of  the  said  premises  became  vested  in 
Rupertia  Higgs;  and  that  she  and  her  husband  in  her  right 
are  entitled  thereto  free  firom  any  limitation  made  or  intended 
by  the  will. 

The  next  of  kin  by  their  answer  submitted,  that,  if  th^ 
furpluB  rents  and  profits^  of  the  Brixe  Norton  estftte  are  to 
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he  coiifiiderecl  as   j>ersoiial  estate   undisposed  of,  Aey  are 
entitled  as  next  of  kin. 

There  liad  been  some  dispute,  whether  the  estate  at  Lower 
Swell  was  real  estate,  or  leasehold:  but  it  was  agreed  at  the 
hearing,  that  it  vra$  leas^old;  being  the  remainder  of  a 
term  of  lOOQ  years.  It  was  charged  with  a  mortgage  for 
100/.  The  Brize  Nation  estate  was  also  subject  to  a  rnort* 
gage  for  450/. 


t  ♦«!  ] 


Mr.  Grant  and  Mr.  Lewis,  for  the  Plaintiffs* 
It  is  contended  by  the  Defendknts,  that  the  Plaintiffs  have 
no  interest  in  neither  the  Lower  Swell  or  the  Brixe  Norton 
estate ;  a  discretion  being  giv^n  to  John  Bromn;  which  by  his 
death  in  the  life  of  the  testator  is  at  an  end,  and  cannot  be 
exercised.  The  only  ground  taken  is,  that  for  want  of  a  pofr* 
sibility  of  exercising  the  discretion  the  bequest  ^  must  fail. 
It  is  dear,  in  a  Coiu't  of  Equity  a  bequest  never  fails  by  the 
defith  of  the  trustee.  His  interest,  if  he  had  survived  the  tes* 
tator,  makes  no  difference:  with  regard  to  the  power  of  dis- 
position he  is  a  mere  trustee.  The  disposition  to  him  of  the 
Lower  Swell  estate  is  lapsed ;  therefore  the  next  is  to  take 
effect.  In  ^very  such  case,  where  the  discretion  cannot  be 
exercised,  the  power  devolves  upon  the  Court,  wherever  the 
objects  are  so  pointed  out,  tl^at  the  Court  can  make  a  did' 
iribution  among  them.  The  Court  will  not  select  one : 
but  where  the  class  is  described,  out  of  which  the  selectim 
is  to  be  made,  and  the  person^  who  is  to  make  it,  ia  dead, 
the  Court  will  divide  it  among  them  alL  The  same  doc- 
trine applies  to  both  estates  John  Brown  might  certainly 
have  appointed  to  any  of  the  children  in  exclusion  of  the 
test:  but  the  Court  must  make  an  equal  division  ainoag  them 
alL  The  addition  with  respect  to  the  Brijte  Norton  estate  as 
to  the  children  of  the  other  nephew  may  make  some  doobt, 
whedier,  as  he  has  no  children  now,  the  Court  will  wait  to  see, 
whether  he  will  have  any,  and  whether  the  distribution  mij^t 
not  extend  to  them  also^  or  the  whole  is  to  go  to  the  Plaintiffi; 
who  appear  to  be  the  prefierable  objects  of  the  testator's  boimty* 
The  intention  was,  that  if  none  of  the  children  of  Sttmrnd 
should  appear  to  John  Brown  to  be  deserving,  then  he  should 
give  it  to  the  children  of  the  other  nephew*  It  is  very  doubt- 
lid,  whether  he  could  have  been  compelled  to  execute  the 
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.  t^wer  during  the  life  of  WUUnm  AmgustusMroum,  .  Ab  to  the 
Brute  Norton  estate,  the  rents  and  profits  ought  to  be  ac* 
counted  for  and  secured,  if  the  Court  ia  of  opinion,  that  the 
children  of  WilUam  Augustus  Broum  may  be  entitled,  and 
that  it  win  be  uncertain  till  his  death. 

That  the  disporition  is  not  Toid  by.  the  death  of  the  ^niste^ 
has  been  decided  by  many  cases.  In  Harding  v#  Glyn  (58) 
a  disposition  in  words  almost  the  same  as  this  was  held  a 
trust;  and,  the  trustee  having  made  a  different  disposition  by 
will,  it  devolved  upon  the  Court;  and  the  description  being 
"relations",  the  Court  distributed  it  among  the  next  of  kin# 
In  that  case  these  was  as  much  a  discretionary  power  and  a 
personal  discretion  as  in  this.  Dojfley  v.  The  Attorney,  Gene* 
ral  ( 59)  is  fuU  as  strong  as  this :  a^d  another  case  ^  equally 
strong  is  Qited  there.  Mason  v.  Limbrejf  {60),  Witts  v* 
BockUngton  {61  )• 


MW. 
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Mr.  Graham,  for  the  Defendants  Higgs  and  his  Wife* 
There  can  be  no  doubt  as  to  the  Lower  SweU  estate,  from 
the  manner,  in  which  the  disposition  is  expressed,  that  one 
person,  who  is  the  object,  not  being  singled  oirt,  it  is  lapsed^ 
.that  person  requiring  the  nomination  of  another ;  who  died  in 
the  testator's  life.  It  is  a  power  coupled  with  an  interest  ^  and 
therefore  to  be  construed  Uberally,  according  to  Lord  ManS'^ 
field's  distinction  in  Zouch  v.  Woolston  ( 62).  In  Harding  y. 
Qlyn  it  was  dear,  the  relations  generally  were  the  object; 
and  the  only  power  was  to  single  out  one  or  some  of  them. 
The  discretion  was  confined  to  that.  Ote  part  only  of  the 
iotention  failed :  but  the  general  intention  of  the  testator  rt^ 
mained ;  which  was  in  effect  an  intention  to  die  intestate  as  te^ 
that  property,  unless  his  wife  should  single  out  some  relationa 
and  exclude  the  rest;  the  Court  having  there  determined^  thal^ 
"  relations  "  meant  next  of  kin.  There  is  a  mar^d  distinction 
between  that  case  and  this.  So  in  Witts  v.  BocUington  it  ws0 
perfSctly  clear,  the  graad-chiildren  generi^y  were  the  d^ject^ 

of 


(58)1  Atk.4G9. 
(fiB)  4  Vin.  485. 

(02)  2  Burr.  IIJM^  see  also 
2  Fet.  79. 


(60)  Cited  in  T%e  Duke  of 
Mlar&ofouyh  v.  Lard  Godot^Uf 
d  Ves.  07. 

(M)  a  JKrv«  €.  <7.  96. 
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of  the  tefttator*8  bounty.     In  such  cases  the  Court  sees  its  wttj 
distinctly.    The  case  cited  from  Finer  went  upon  the  same 
ground :  the  children  and  the  Charity  were  the  dear  distinct 
objects.     So  in  Mason  v.  Limbrey  the  Court  gave  the  fund 
according  to  the  general  destination;  seeing  no  qualification 
annexed  to  it.     In  this  case  there  is  no  general  intention  in 
favour  of  all  the  chQdren  of  Samuel  Brown.  The  disposition  of 
the  Lower  Swell  estate  points  to  one  son^  not  all.     The  testator 
indisputably  meant  a  choice ;  and  it  is  not  like  a  general  dis* 
position  in  fiivour  of  the  fiimily  of  A.  \  the  mode  depending 
upon  another  person :  but  in  this  case  without  a  choice  there 
is  no  description  of  the  person  to  take.    Where  one  only  is  to 
take,  it  cannot  be  said,  all  are  to  take.    Then  who  is  to  make 
the  selection?    The  person  to  exercise  that  discretion  being 
gone,  it  must  fail.    Where  the  gift  is  to  one,  the  general  in- 
tention and  the  modified  intention  are  the  same;  the  only  dif- 
ference  being  in  the  power  of  selection  given   to  another 
person.      This  being  a  leasehold  estate  also,  the  limitation 
over  after  the  limitation  to  the  heirs  male  of  the  body  of  Jokm 
Brown  is  void. 

As  to  Ae  point  upon  the  other  estate,  John  Brown  might 
have  known,  which  of  the  childreli  of  Samnel  were  most  de«> 
serving :  this  Court  cannot  know  that.  There  is  however  more 
in  that  point.  It  would  have  been  impossible  to  get  out  of  the 
authorities,  had  it  stood  as  a  disposition  to  the  children  of 
Samuel  Brown  only,  without  the  alternative :  but  it  is  to  be 
given  to  the  one  class  or  the  other,  clearly  in  the  disjunctive. 
It  is  absolutely  impossible  to  construe  it  otherwise.  The  word 
''or**  cannot  in  this  instance  be  construed  eopulatiyely, 
''  and"*  (63)  John  Brown  might  have  given  to  the  children  of 
William  Augustus  Brawn^  to  the  exclusion  of  the  children  of 
Samuel.  If  so,  the  Court  must  construe  it  disJunctiTe ;  and 
tiie  event  cannot  alter  the  construction.  This  then  does  not 
come  within  the  cases;  for  the  Court  is  perfectly  at  a  loss  to 
say,  to  which  class  it  shall  go ;  and  can  see  no  marked  intenr 
tion  in  favor  of  either. 


(63)  See  Maberly  y»  Strode,    tion  was  made,  referred  to  in 
ante.  Vol.  Ill,  450,  and  other    the  note,  462. 
cases,  where  the  sameoonslrinc- 
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Mr.  Stratford^  for  the  Defendants  Higgs  anji  his  wife.  1799. 

All  the  cases  cited  are,  where  the  fund  iis  given  to  certain       -d^^ 
persons  distinctly  pointed  out  or  for  some  particular  purposes.  i,. 

Cases  upon  dispositions  to  charitable  uses  differ  a  good  deal        Higgs. 
from  others ;  for  though  the  charity  is  not  defined,  it  is  con- 
sidered as  a  gift  to  a  charity ;  and  upon  that  distinct  principle 
Lord    Thurlow    determined    Moggridge  v.    TkackweU  (64)» 
John  Brown  could  not  delegate  this  power.     Then  how  can 
the  Court  exercise  it  ?    In  The  Duke  of  Marlborough  v.  Lord 
GodolpJUn  ( 65 )    Lord  Hardwicke  takes  notice  of  the  cases, 
that  have  been  cited  on  this  occasion ;  and  gives  this  general 
answer  to  them;  that  they  are  all  cases,  where  the  beqUest 
amounted  to  a  legacy  to  all  the  children.     In  all  of  them  spe* 
cific  persons  are  pointed  out.     In  that  case  the  Court  refused 
to  aid  a  defective  execution  of  a  power ;  which  makes  it  still 
stronger;  and  no  case  contradicts  that,  except  Moggridge  v. 
ThackweU;  which  goes  upon  the  distinction  as  to  charities; 
which  are  peculiarly  under  the  direction  of  the  Court,  and  are 
carried  farther  than  any  other  cases ;  and  another  particularity 
in  that  case  ♦  is,  that  it  was  upon  a  residue.     Whoever  takes      [  ♦714  ] 
under  the  will  must  take  according  to  the  discretion  of  the 
person  described ;  who  is  not  in  existence  to  exercise  that  dis- 
cretion.    It  is  mere  misapplication  to  suppose,  that  it  devolves 
on  the  Court.     The  instances,   in  which  the  Court  acts,  are, 
where  the   trustee  becomes  an  ideot;  or  misconducts  him- 
self, &c. ;  but  the  Court  has  in  no  instance  taken  upon  itself 
the  execution  of  the  power,  where  the  party,  to  whom  thfe 
power  was  given,  is  out  of  existence,  and  was  so  in  the  Ufe  of 
him,  who  gave  it.    Witts  v.  Boddington  could  admit  no  doubt. 
It  is  clear,  as  long  as  there  was  a  grand-child,  that  grand- 
chfld  must  have  taken.     In  the  cases,  where  the  disposition  is 
to  relations,  all,  that  the  Court  has  done,  has  been  to  lay  hold  • 
of  the  Statute  of  Distributions  {06)  and  give  it  to  the  next  of 
kin.  What  is  the  construction  of  the  expression  as  to  the  Brize 

Norton 

(64)  Ante,  Vol.  I.  464.  ZBro.  Vol.  Ill,  714;    and  The  Attar- 

C.C.  617.  Post,  Vol.  VII,  36.  ney  General  v.  Andrew.  Ill,  633 ; 

Upon  the  applicatidn  of  the  doc-  where   the  prhieipsl  cases  are 

trine  of  Cy  pres  to  Charities  see  referred  to. 

Corbyn  v.   French,    ante,   418.  («&)  ^  Ves.m. 

The  Attorney  General  v.  Bowyer,  W  22  &  ^  Char.  IL  c.  10. 
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NoHdnestaiet"theremomderofiAetenit''  The  rent  iMelved 
by  John  Brovm.  The  word  *'  employ**  marks  a  personal  tHist 
in  him.  The  Duke  of  Marlborough  t.  Lord  Godolpkin  Ls  dkn 
cisiye,  and  Lord  Hardwicke'B  argument ;  who  is  to  say^  wUdi 
are  the  children,  to  whotn  Lady  Sunderland  would  have  ap* 
pointed  ?  Harding  v.  Glyn  is  mainly  relied  on ;  and,  I  agr^^ 
it  presses  most:  but  it  turned  upon  the  effect  of  the  Wocd 
'^  desire; "  whether  it  should  be  considered  recommendatory 
or  juasory(67);  and  all  those  cases  were  considered  in  The 
Duke  of  Marlborough  ▼•  Lord  Godolphin;  and  suppoung 
them  to  be  in  point  to  this  purpose,  they  were  there  contra- 
dicted, not  hghtly,  but  upon  full  consid^ation.  It  is  a  fallaey 
to  say,  the  Court  executed  the  power,  where  seeing  the  intes- 
tion  in  favour  of  the  children,  they  gave  it  to  all. 


Mr.  Steele f  for  the  next  of  kin  submitted,  that  if  the 
Court  should  be  of  opinioh,  the  Plaintiflb  could  not  take  these 
estates  under  the  wiU,  then  it  is  not  given  as  part  of  the  re- 
sidue to  Mrs.  Higgif  as  it  is  impossible  to  imagine,  that  the 
testator,  when  he  gave  that  residue,  did  not  imagine,  he  had 
disposed  of  both  these  estates  to  particular  classes  of  persons; 
and  therefore  disposing  of  the  residue  he  could  not  mean  to 
include  them  in  that. 

To  this  it  was  answered,  that  the  same  aigument  had  been 
attempted  in  TJte  Duke  of  Marlborough  v.  Lord  Godolphuu 


[  715  ]  *  The  Master  of  the  Rolls,  during  the  argument  for  the  De- 
fendant asked,  if  Samuel  Broum  had  left  oidy  one  child,  whe- 
ther that  child  wotdd  not  have  taken;  observing,  that  there 
could  be  no  selection  there.  It  was  answered,  that  the  tes- 
tator had  not  that  case  in  contemplation;  and  that  such  son 
could  not  take:  the  preceding  limitation  being  out  of  the 
way  and  the  limitation  over  not  being  to  any  precise  person 
existing,  it  is  different  from  a  precise  limitation  to  another 
person. 


Mr.  Grant,  in  Reply. 
The  result  of  the  argument  for  the  Defendants  is,  that 

bodi 
(67)  See  the  cases  eoUected  in  Mr.  Sauden's  note.    Ante*  But 
n.  Vmrd}h  Vol.  h  S70,  and  Ihe  note,  27^  Malim  f.  Xtigkky,  II, 
333,629. 
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hbih  tli^se  (IispodiitibAs  import  a  selection  of  particular  ob* 
jccts,  riot  a  boitrify  to  fhe  whole  class  of  persons  described ; 
that  the  selection  cannot  now  be  made  by  the  person  ap- 
pointed to  make  it;  and  therefore  cannot  be  made  at  all; 
flie  Coiirt  having  no  duthoflty  to  e^tercise  the  pbwer,  or  to 
give  it  generally  to  the?  whole  descrijrtiori  of  persons,  out  of 
whom  the  sdlectltiri  is  to  be  made.  My  proposition  is,  that 
this  Court  never  pertiits  any  trust  to  fail  through  the  defect 
of  the  person  to  exfecutie  the  trust.  No  case  has  been  cited 
to  shew,  that  a  power  of  appointment  or  a  trust  has  eret 
failed  by  fhe  death  of  the  party,  who  is  to  execute  the  trust 
br  exercise  the  power.  The  cases  produced  are  only,  wherfe 
K  pbwer  has  been  exercised  in  a  certain  manner,  and  th^ 
Court  has  refused  to  interfere  and  correct  or  vary  the  dis- 
position made  by  the  party;  as  in  The  Duke  of  Marlborough 
▼.  Lord  Godolphin;  where  there  was  no  failure  of  the  per^ 
soh  to  exercise  the  power.  It  was  exercised.  An  appoint* 
ment  had  been  made.  The  application  to  the  Court  was 
upon  the  ground,  that  part  was  ill  appointed,  and  desiring 
the  Court  to  interfere  and  make  a  new  appointment.  Th^ 
application  was  to  counteract  and  control  the  appoiritmenf. 
In  this  case  nothing  is  given;  and  the  question  is,  whether 
the  trusf  shall  totally  fail ;  whether  the  objects  of  the  tes- 
tator's bounty  shall  take  nothing.  In  the  case  put  by  thk 
Court,  that  Samuel  Broion  had  left  only  one  child,  they  go 
the  full  length  of  saying,  that  child  could  have  taken  no- 
thing, contending,  that  no  one  can  take  except  through  th^ 
appointment  of  Jdlin :  yet  in  that  case  it  would  have  been 
reduced  to  a  certainty ;  and  it  is  quite  impossible  to  maintaM 
the  proposition.  The  cases  cited  for  the  Plaintiffs  equally 
import  selection.  Where  the  disposition  was  to  the  most 
deserving,  all  could  not  be  intended.  The  Court  may  say 
in  this  case,  either  the  power  shall  fail  altogether,  or  the 
eldest  son  shall  take,  or  all  shall  take.  It  would  be  no  strain 
to  say,  the  eldest  son  *  shall  take ;  for  he  would  naturally 
be  preferred,  if  there  was  no  objection  to  him.  In  MaddisoH 
V.  Andrew  ( 68 )  JLord  HardwicJce  does  tiot  say,  the  power 
docs  not  devolve  on  the  Court.  He  says,  powers  have  de- 
volved 
(«8)  1  Fe«.  67. 
3C  2 
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▼olved  on  the  Court  by  the  non^acting,  miBbehavtng,  or  death, 
of  trustees.  The  person  is  much  more  certain  in  tlua  will 
than  in  those  I  have  mentioned,  where  the  gift  Was  to  the 
most  deserving  relations.  No  case  has  been  produced,  where 
the  Court  under  these  circumstances  has  refused  to  exercise 
the  power;  and  several  have  been  stated,  where  the  Court 
has  exercised  it.  The  Court  is  called  upon  to  say,  that  in 
every  such  instance  the  disposition  falls  to  the  ground; 
though  the  object  is  distinct,  and  there  is  no  ulterior  dis- 
position. The  will  would  be  completely  disappointed ;  and 
the  rule,  that  by  the  death  of  a  trustee  the  trust  never  fails, 
an  accident  the  Court  always  endeavours  to  prevent,  would 
be  shaken.  The  true  doctrine  is,  that  neither  the  impos- 
sibility, refusal,  i)or  neglect,  to  execute  it  shall  affect  those, 
some  of  whom  were  certainly  intended  to  be  benefited;  and 
though  by  distributing  it  among  the  class  some  will  be  be- 
nefited, who  probably  would  not,  if  the  power  had  been  ex- 
ecuted, that  is  not  such  a  deviation  from  the  intention,  as  if 
it  should  totally  fail ;  for  there  is  clearly  a  general  kindness 
to  these  objects.  Some  are  intended  to  be  benefited :  whereas 
upon  the  other  principle  it  will  go  quite  to  other  objects. 


The  cases  of  charities,  I  admit,  do  not  apply;  for  the 
Court  has  gone  lengths  upon  that  subject,  which  they  wiU  not 
in  other  cases :  but  in  those  casea  the  proposition  is  laid  down 
generally,  that  a  trust  shall  not  fail,  because  there  is  no  trus- 
tee ;  and  though  that  doctrine  has  most  frequently  occurred  in 
oharity  cases,  it  b  not  confined  to  those  cases;  and  the  reason^ 
ing  is  general ;  updn  the  intention,  that  some  charity  shall 
have  the  benefit.  Hiat  reasoning  as  to  the  intention  applies  to 
the  other  cases  and  to  this  mode  of  disposing  of  any  other 
property. 


Master  of  tlw  Rolls. 
With  respect  to  the  point  between  the  Defendants,  it  b  too 
clear  in  (slvoxxt  of  the  res^iduary  legatee.  The  next  of  kin  con- 
tend, that  this  is  not  sufficiently  disposed  of:  but  the  testator 
.has  given  to  the  residuary  legatee  all,  that  is  not  sufiiciently 
4isposed  of.    If  he  has  not  perfectly  disposed  of  it,  then  she 
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takes  it    No  man  supposes,  his  legacies  will  lapse^  or  will  not 
take  pkce^     It  is  the  case  of  all  lapsed  legacies  (69). 

*  With  respect  to  the  other  point,  as  to  the  latter  bequest  I- 
think,  under  the  authority  of  Harding  v.  Gli/n  it  is  only  a  ^ft 
to  the  children  of  Samuel  Broum  and  WiUium  Augustus  Brown, 
or  to  such  of  them  as  John  Broum  shall  think  most  deserving, 
if  he  thinks  anymore  deserving  than  another:  if  he  thinks  no 
one  more  deserving  than  another,  then  it  is  to  go  to  all,  unless 
that  is  over-ruled  by  The  Duke  o/ Marlborough  v.  Godolphin. 
I  should  give  that  opinion,  that  it  is  to  go  to  aU,  if  it  were  not 
for  the  former  part  of  the  will  as  to  the  Lower  Swell  estate ; 
as  to  which  my  great  doubt  is  upon  The  Duke  of  Marlborough 
V.  Godolphin^  whether  the  testator  intended  any  of  the  sons  of 
Samuel  Brown  to  take  except  such  one  as  should  be  selected 
by  John.  It  is  clear,  that  if  John  Brown  had  survived  the 
testator,  in  no  case,  that  could  happen,  could  this  power  have 
been  exercised ;  for  the  limitation  over  of  this  leasehold  pro- 
perty in  default  of  heirs  male  of  his  body  would  have  been 
absolutely  void  (70):  but  in  the  event,  that  has  happened  it 
is  not  void ;  all  the  limitations  as  to  personal  estate  being 
clearly  good,  until  one  vests,  carrying  the  whole  interest  ( 71 ). 
The  question  is,  whether  there  was  any  definite  intention,  that 
all  the  sons  of  Samuel  Brown  should  take  this  estate.  If 
John  Brown  had  made  a  disposition  to  all,  it  would  have  been 
void*     He  was  obliged  to  select  one.     He  had  power,  if  he' 

thought 

(60)  Post,    Skanley  v.  Baker,  Executory  Lev,  167,  Sic.  4th  ed. 

KermeU  v.  Abbot,  732, 802.  Cam-  by  Mr.  Powell.    Jacobs  v.  Amy^ 

bridge  v.   Rous,  Vol.  VIII,    12.  a«,  4  Bro.  C.  C.  542.    Everest  v. 

So  any  accession  to  the  personal  Getl,    and    Chaudless  v.   Price, 


1799. 
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All  limit- 
ations of  p^T' 
sonal  estate 
may  be  good, 
until  one  vests, 
carrying  the 
whole  interest. 


estate  after  the  death  of  the  tes- 
tator cannot  be  claimed  by  the 
next. of  kin,  as  undisposed  of, 
against  a  general  residuary  dis- 


ante,  Vol.  I,  286 ;  III,  99. 

(71)  See  Mr.  Cox's  note  npon 
Biggins  v.  Dowlcr,  1  P.  Will.  98, 
and   Phipps  v.  Lord  Mulgrave, 


position.  Montgomerie  v.Woodleg,    ante,  Vol.  Ill,  613.     Each  limi- 


V,  622. 

(70)  See  the  cases  collected 
in  Mr.  Cox's  notes  to  Atkinson  v. 
Hutchinson,  3  P.  WiiL  262,  and 
Mr.  Sanders's  notes  to  Beauclerk 

« 

V.  Dormer,  2  Aik.  308.    Feame's 


tation  mast  be  understood  to  be 
in  its  creation  so  limited,  that  it 
must  take  effect,  if  at  aH,  within 
the  limits  allowed:  fiz.  21  years 
after  lives  in  being. 


7i7  CASBS  JN  PHANCjeny, 

1790.  thought  fit  to  giv^  it  to  any  one  son;  and  if  h^  had  gone  be- 

Y^^  yond  that,  it  would  not  have  been  well  executed.     But  I  haye 

'  17.  so  much  doubt  upon  that,  that  I  will  not  detenaine  thiswith- 

Hi€G3.  out  making  a  case  for  the  opinion  of  a  court  of  law,  if  that  is 
thought  fit.  I  cannot  with  satisfaction  determine  it  without 
asking  that  opinion.  If  that  is  waived,  I  should  determine  as 
to  the  other  estate,  that  it  falls  exactly  within  the  ease  of 
Harding  v.  Glyn ;  that  if  none  are  aipre  deserving  than  ano- 
ther, it  is  a  gift  to  theip  all.  I  cannot  distinguish  it  from  that 
case.  I  can  find  words  of  gift  as  to  the  one  estate,  but  not  as 
[  *718  ]  to  the  other;  with  respect  to  which  the  case  of  ^The  Duke  qf 
Marlborough  v.  Lord  Godolphin  has  changed  my  opinion. . 


The  parties  declining  the  proposal  for  a  case  as  to  the 
Lower  Sjfpell  estate,  and  pressing  for  the  decision  of  the  Court, 
the  Master  of  the  Rolls  said,  he  would  coi^ider  of  it» 


Master  of  the  Rolls. 
Juljf  l«l«  The  only  question  in  this  cause,  that  is  now  ripe  for  judg- 

ment, is  as  to  the  Brize  Norton  estate,  with  respect  to  so  much 
of  the  interest  in  that  estate  as  is  not  peculiarly  appropriated 
by  the  will.  The  point  as  to  the  Lower  Swell  estate  is  not 
now  ripe  for  decision.  As  to  that  there  is  no  occasion  to  make 
any  declaration  now ;  because  Rupertia  Higgs,  to  whom  the 
rents  and  profits  of  that  estate  are  ^ven  for  her  life,  is  now 
living.  It  will  be  time  enough  at  her  death  to  decide  that 
question.  The  fact  being,  that  John  Brown  died  in  the  life  of 
the  testator,  a  question  may  arise,  whether  anything  vested  in 
him  or  his  heirs  male.  Probably  it  may  be  held  lapsed,  as 
being  an  absolute,  interest  in  John  Brown,  if  it  is  leasehold 
estate  (  72 ).    Supposing  it  to  be  real  estate,  the  question  will 

be, 
(72)  See  Bret  v.  Rigden,  Plow.  1  Ves.  268.  Mr.  Butler's  note, 
340.  10  Mod.  9S,  99.  Goodright  231.  Co.  Lit.  271,  b.  2  Term 
V.  WHght,  I  P.  Will.  397.  Avelyn  Rep,  B.  R.  251.  Hodgson  v.  Am- 
V.  Ward,  1  Ves.  420 ;  particu-  brose,  JDov^l.  337,  2d  cd.  War- 
\^T]y  423.  Hopkins  y.  Hopkins,  ner  v.  White,  Bmgl.  344,  ».  4, 
For.  44.  1  FtTn.  268.  I  Atk.  2d  ed.  /eanie's  Ctm/.  i^ent.  360. 
581.     Auto,  Vol.  li.  Appendix.    £^c.  Bev.  302,  &c.  cdiU4.  The 

rule. 
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be;  whether  the  limitation  to  one  of  the  sons  ot  Samuel  Brqum 
in  default  of  heirs  male  of  the  body  of  John  Brown  cap  be 
coifttrued  a  gift  to  all  the  sonsj  or  merely  to  such  son  as 
John  Brown  tfhould  appoint ;  in  which  case  it  would  fail.  I 
desire  not  to  be  understood  to  give  any  opinion  upon  that 
point. 

The  next  questbn*  98  to  the  Briaie  Norton  estate,  is^  whe- 
ther the  surplus  rents,  after  the  charges  imposed  by  the  will, 
so  given  to  such  children  of  Samuel  Broum  as  John  Brown 
shall  think  most  deserving,  and  that  %vill  make  the  best  use  of 
it,  or  to  the  children  of  William  Augustus  Brown^  if  any  sudi 
there  are  or  shall  be,  is  a  *  gift  to  all  the  children,  or  to  such 
of  them  only  as  the  testator's  nephew  John  Brown,  who  died 
in  his  life,  should  appoint.  If  the  former  can  be  collected  as 
his  intention,  the  death  of  the  trustee  will  make  no  difference. 
If  that  intention  cannot  be  collected,  the  selection  not  having 
taken  place,  whatever  the  reason  of  its  failing  may  be,  the 
bequest  must  fail  with  it.  Upon  the  true  construction  of  tliis 
wiU  I  am  of  opinion,  it  is  equivalent  to  saying,  he  gives  it  to 
the  children  of  Samuel  Brown  or  of  William  Augustus  Brown, 
with  a  power  to  John  Brown  to  select  any  he  thinks  fit  and  to 
eiEclude  the  others ;  and  it  is  too  much  to  contend,  that  no- 
thing is  intended  for  them  exclusive  of  the  appointment  of 
John  Brown.  The  fair  construction  is,  that  at  all  events  the 
testator  meant  it  to  go  to  the  children ;  and  tbe3e  words  o  f 
appointment  he  used  only  to  give  a  power  to  John  Brown  to 
aelect  some  and  exclude  the  others. 

I  will  make  no  declaration  as  to  the  Lower  Swell  estate : 
and  I  desire,  that  this  declaration  shall  not  be  considered  as 

at 
rule,  extracted  from  these  autho-  1  Ve$.  421.  1  Wits,  107.  3  Bur, 
rities,  as  to  real  estate  is,  that  a  1624.  Fimnereau  v.  Fannereatu 
subsequent  conditioaal  limitatioD  8  Atk,  316.  PearuaU  v.  Simp^ 
over,  whether  by  way  of  remain-  con,  post.  Vol.  XV,  20.  The 
der  or  executory  devise,  shall  analogy  is  also  preserved  id  the 
•take  place,  if  the  precedent  li-  rule,  that  all  executory  limita- 
mitation,  by  what  means  soever,  tions  of  a  term  for  years  or  of 
is  out  of  the  case.  The  same  personal  estate  are,  if  not  void 
rule  hplds  as  to  leasehold  and  in  their  creation,  capable  of 
personal  estate :  Jones  v.  West-  taking  effect,  until  a  prior  linii- 
cambe,  I  Eq.  Ca.  Aih  245.  Anr  tation,  carrying  the  whole  into- 
drewM  V*  Fulham,  2  Str. ,  10U2.    rest,  becomes  vested. 


?:*» 
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8t  all  afTecting  that  They  stand  upon  very  different  grounds; 
and  at  present  I  am  inclined  as  to  the  Lower  Swell  estate 
against  the  children  of  Samuel  Brown,  The  one  is  giveil  to 
certain  ohjects^  with  a  power  to  another  person  to  distribute  it 
among  such  of  them,  as  he  thinks  most  deserving ;  which  does 
not  exclude  them,  if  that  power  is  not  exercised.  The  odier 
is  a  gift  to  some  one  as  that  person  should  appoint. 


The  decree  declared^,  that  in  consequence  of  the  death  of 
the  testator's  nephew  John  Brown  in  the  testator's  life-time 
the  rents  of  the  estates  at  Brixe  Norton  subject  to  the  trusts 
thereof  declared  by  the  will  were  thereby  well  bequeathed  in 
trust  for  all  the  children  of  the  testator's  nephew  Samuel 
Brown  and  the  children  of  his.  nephew  WiUiam  Augustus 
Brown,  if  any  such  there  are  or  shall  be;  and  an  inquiry 
was  directed,  what  children  of  Samuel  Brown  and  William 
Augustus  Brown  respectively  were  living  at  the  death  of  the 
testator,  and  what  children  are  now  living;  and  the  consi- 
deration of  all  farther  directions  as  to  the  Lower  Swell  estate 
was  reserved  ( 73  ). 


(73)  See  post,  this  decree  af- 
firmed by  the  Master  of  the  Rotlg 
on  a  rehearing.  Vol.  V,  405 : 
upon    appeal    by  Lord  Eidon, 


post,  Vol.  Vlir,  561 :  and  by 
the  House  of  Lords  in  1813. 
Cole  V.  Wade,  XVI,  27.  Walter 
v.  Mannde,  XIX,  424. 


[  720  ] 
1799. 
July  &th,  Qth. 
Though  pay- 
ment of  a  sab- 
stantial  part 
of  the  pur- 
chase-money 


MAIN  V.  MELBOURN. 

.'T'HE  bill  stated,  that  under  an  Act  of  Parliament  for  in- 
closing certain  lands  in  the  county  o(  Lincoln  part  of  the 
premises  were  on  the  2d  o{  April,  1793,  allotted  to  the  De- 
fendant in  respect  of  a  right  of  common,  to  which  he  was 

entitled. 


will  take  an 

agreement  as  to  land  out  of  the  statute  of  Frauds  on  tl)e  ground  of  part- 
performance,  payment  of  a  small  part,  as  five  guineas,  the  purchase- 
money  being  one  hundred,  will  not  do.  The  plea  of  the  statute  was 
allowed;  witli  an  intimation  from  the  Court,  that  under  the  circam- 
tauces  of  the  oase  the  bill  would   be  dismissed  with  costs. 
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entitled.  The  Plaintiff  on  or  about  the  2d  ot  April  treated 
with  the  Defendant  for  the  purchase  of  his  allotment  for  the 
sum  of  105/. ;  and  the  Plaintiff  agreed  to  purchase  the  same 
of  him  at  that  price ;  and  thereupon  paid  to  the  said  Defisn- 
dant  the  sum  of  51.  5s.  in  part  of  the  said  sum  of  1051, 

The  bill  charged  these  facts ;  and  that  William  Stanger,  a 
neighbour  of  the  Defendant^  in  whose  pres&nce  the  money  was 
pidd;  before  the  Def<^ant  agreed  to  sell  the  said  alTotment 
to  the  Plaintiff,  described  to  the  Defendant  where  it  lay;  and 
the  Defendant  upon  receiiring  such,  information  from  Stanger 
agreed  to  sell  the  said  allotment  to  the  Plaintiff  and  accepted 
the  said  sum  of  5/.  5$.  in  part  of  the  said  purchase-money  of 
105/!. ;  alsoi  that  the  Defendant  had  endeavoured  to  prevail 
upon  the  Plaintiff  to  receive  back  the  said  sum  of  51.  5s. 

The  bill,  which  was  filed  upon  the  18th  of  March,  1793, 
prayed  a  specific  performance  of  the  agreement.  The  plea 
of  the  Statute  of  Frauds  was  put  in  in  December,,l79S'y  and 
from  that  time  no  step  was  taken  till  very  lately;  when  the 
plea  was  set  down  to  be  argued. 


1799. 


Main 

V. 

Hblbourn« 


Mr.  RomiUy,  in  support  of  the  plea. 

This  agreement  is  not  in  writing ;  and  no  circumstance  of 
part-performance  is  alleged  except  payment  of  five  guineas, 
part  of  the  purchase-money.  The  only  question  is,  whether 
payment  of  a  small  sum  of  money,  as  part  of  the  purchase^ 
money,  as  earnest,  will  take  the  case  out  of  the  Statute.  It 
has  been  decided,  that  it  will  not:  Lord  Fingjol  y.  JRoss  {14*), 
a  case  often  cited.  Seagood  v.  Meale{15).  Leak  v.  ilfbr^ 
rice  ( 76 ),  which  was  very  soon  after  the  Stiitute,  was  not*  de^ 
cided  upon  the  earnest,  but  upon  this,  that  the  agreement  was 
to  *  be  put  into  writing.  There  are  much  earlier  cases,  and 
even  before  the  Statute,  in  which  the  Court  refused  to  execute 
a  parol  agreement  upon  the  payment  of  a  small  sum  of  money. 
Simmons  v.  Cornelius  ( 77 ).  In  Tothitt  85,  the  bill  was  to  be 
relieved  concerning  a  promise  to  assure  land  of  inheritance : 
but  because  there  was  no  execution  thereof  but  only  55s.  paid 
in  hand,  the  bill  was  dismissed:  Miller  v.  Bhmdist,  SOJac. 

The 
.     (74)  2  Eq.  Ca.Ab.  46,  by  the        (70)  2  Ch.  Ca.  135. 
name  of  Lord  Pengall  v.  Rau.  (77)  1  CA.  Rep.  128. 

(75)  Pre.  Ch.  560. 
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The  only  caies  aiCi  where  aosiethiiig  has  been  done  upon  the 
credit  of  the  agreement,  which  will  amount  to  a  finaud^  if  the 
agreement  u  not  performed;  as  if  money  haa  been  laid  out,  or 
other  acta  done,  which  cannot  be  undone.  The  suppotttioni 
that  this  18  a  part-performance  arises  from  confounding  the 
17th  section  of  the  Staiuie,  as  to  contracts  for  the  aale  of 
goods,  with  the  8d  section,  oonceming  knds,  in  which  nothbg 
is  said  about  earnest  or  payment  in  pvt-performance  as  an 
exception. 

No  case  can  come  forward  tmder  more  favorable  circum- 
ataoces  than  this.  The  bill  states,  that,  the  Defendant  not 
knowing  what  his  allotment  was,  a  neighbour  described  te 
him  where  it  lay.  The  plea  admits  all  the  facts  in  the  bill 
to  be  true,  except  what  it  traverses ;  and  the  only  fact  tra* 
versed  by  the  plea  is,  that  there  was  an  agreement. 


Mr.  HoUUi,  for  the  Plaintiff. 

With  respect  to  the  olijection  last  mentioned,  the  Defen- 
dant might  enter  the  plea  with  the  Register;  and  the  Plaintiff 
is  no  more  bound  to  set  it  down  than  the  Defendant.  In 
the  Court  of  Exchejuer  the  Defendant  must  set  it  down 
within  a  limited  time. 

The  second  volume  of  Equity  Cases  Abridged  ought  not  to 
be  cited.  The  case  oi  LordFingal  v.  JRoss  is  not  to  be  found 
in  the  Register's  Book.  In  Seagood  v.  MetUe  the  phrase  is, 
that  it  was  agreed,  the  payment  of  the  guinea  was  of  no  con- 
aequence.  The  authorities  since  have  contradicted  that ;  and 
upon  this  principle,  that  part  of  the  purchase-money  being 
received,  it  is  a  fraud  not  to  perform  the  agreement.  The 
Defendant's  argument  would  hold,  if  the  whole,  or  nearly  the 
whole,  had  been  received.  This  Defendant  has  received 
(i  per  cent* 


[mi 


Zord  *  CHAliCELLOR. 

'  If  it  can  be  deemed  part  of  the  purchase-money,  it  would 
do:  but  upon  a  guinea,  or  five  guineas,  something  merely 
to  bind  the  bargain,  it  is  confounding  the  two  parts  of  the 
Statute. 

There  is  something  also  in  your  not  having  set  down  this 
plea.   Yon  file  a  bill  for  a  specific  performance ;  and  when  the 

Defendant 


Maiv 

V, 


CiiSEfi  IN  CUAMCE^BY.  n% 

Defendant  hA3  pleftded^you  stop  short  upon  it,   Whatbufiir         tioo. 
ness  has  the  Defendmt  to  go  farther!.  It  is  hanging  up  a 
person  upon  a  piu*cba9e« 

The  first  case  mentioned,  fVoip  @  Equity  Cases  Abndged  M&lboukit^ 
rather  appears  ill  determined;  for  that  is  the  acceptance  of  a 
fine,  upon  which  a  lease  was  to  be  granted ;  but  in.  die  caae 
in  Precedents  in  Chancery  the  point  is  expressly  stated^  and 
tiie  distinction  noticed.  Payment  of  part  of  the  purchase- 
money  is  certainly  a  partrperformance :  but  this  is  mere 
earnest  If  you  know  of  any  casei  where  throwing  down  a 
guinea  upon  a  bargain  for  land  has  taken  it  out  of  the  Sion. 
tnte,  you  may  look  into  it.  It  does  not  belong  to  the  plea* 
but  consider  also,  whether  I  should  hold  this  to  be  a  good 
performance  on  the  part  of  the  Plaintiff,  whe»  he  files  his. 
billy  and  jrests  five  years. 


For  the  Plaintiff. 
In  Dickinson  t.  Adams  ( 78 )  the  bill  was  to  compel  the  jy/y  31A. 
acceptance  of  a  lease  imder  a  parol  agreement  upon  a  fine  of 
1501.  and  16/.  paid  in  part  of  the  same.  The  plea  was  over- 
ruled without  hearing  the  Counsel  for  the  Plaintiff:  and  th^ 
decision  appears  by  the  Register's  Book.  If  in  this  case  there 
ha4  beea  an  agreement  in  writing,  and  tt  had  been  .faited. 
that  five  guineas  had  been  paid  in  part,  an  account  would  have 
been  decreed  in  respect  of  the  remainder  only ;  tftl^ng  ipto. 
considerfition  of  course  the  five  guineas  paid.  There  is  no 
casp  ujion  tliis  point.  Xbere  are  cases  bcffo^e  Lord  Hard- 
wicke;  who  speaks  of  payipent  of  part  of  the  purchsse-iiioney 
as  out  of  the  statute.  The  two  section^  of  th^  statijit^  r&n 
^ept^  }ands  and  goods  are  very  diflGer^nt  in  expression:  as 
to  the  latter  it  is  said,  no  contract  shall  be  good.  In  that, 
respect  the  contract  is  destroyed.  Another  circumstance  is 
expressed  in  the  17th  section:  delivery  of  part  of  tt^  goods 
is  an  *  exception.  ISo  nothing  is  more  notorious  than  that  de^  [  *  723  ] 
•livery  of  possession  of  land  takes  it  out  oS  the  statute.  That 
applies  as  much  to  the  one  as  to  the  other.  Lord  AylesfardCs 
Case  (79)  bears  upon  it.    If  the  clause  respecting  land, has- 

the 

(78)  In  Chancery,  1750,  cited  from  a  manoscript  of  Mr.  Cbre^ 

(79)  2  Strange,  7»3, 
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the  effect  now  contended^  those  cases  would  not  have  bees 
decided,  that  if  the  parol  agreement  is  confessed  by  the  an- 
swer, the  Court  will  perform  it.  That  is  law  at  this  day  (80). 
It  does  not  follow  in  Equity,  that  the  contract  shall  be  i>er- 
formed,  though  it  is  in  writing,  though  part  of  the  money  has 
been  paid,  or  many  circumstances  have  taken  place.  On  the 
other  hand,  when  the  Defendant  has  confessed  the  agreement 
by  his  answer,  and  no  inconvenience  has  appeared,  the  Court 
has  performed  it.  The  common  practice  is  to  state  the  agree^ 
ment  generally,  without  saying,  whether  it  is  in  writing,  or  not* 
If  a  parol  agreement  is  stated  in  the  bill,  it  is  not  properly 
matter  of  plea,  but  of  demurrer.  In  Whaley  y.Bagenal(S\) 
and  Whitckureh  v.  Bevu  (8S)  it  was  held,  that  the  cb^mn- 
stances  alleged  as  part-performance  were  not  sufficient  to 
make  a  part-performance.  If  the  agreement  is  stated  gene- 
rally, it  is  necessary  for  the  Plaintiff  to  avail  himself  of  the 
statute  in  some  way ;  and  the  course  is  by  plea ;  for  if  he 
confesses  the  agreement,  a  performance  will  be  decreed.  The 
plea  ought  not  to  be  to  the  whole  of  the  bill ;  for  then  the 
Court  is  to  judge  upon  that  plea,  whether  there  are  sufficient 
circumstances  of  part-performance  alleged  in  the  bill  to  sustain 
the  decree  in  the  end :  whereas  it  would  be  much  better  de- 
termined when  the  whole  case  comes  out.  There  will  be  great 
difficulty,  if  it  is  to  depend  upon  the  quantum  of  money  paid. 
The  Defendant  ^.  bound  to  answer  the  fact,  whether  the  five 
guineas  were  not  paid  in  p*art.  In  Hok  v.  Wtnte  (83)  before 
Lord  Camden^  the  Defendant  by  his  answer  denied,  that  the 
possession  was  delivered  in  part-performance,  and  swoice^.  that 
the  Plaintiff  obtained  \i  wrongfully.  I  only  argue  against 
the  vahdity  of  this  as  a  plea.  It  will  remain  for  the  Court 
to  decide  upon  the  circumstances,  when'  the  cause  conies  to 
a  hearing. 


(8<^)  Since  the  cuse  of  Moore 
V.  EdxDordMt  ante,  23,  it  has  been 
settled,  -that  the  Defendant,  by 
his  answer  admitting  the  agree- 
ment, migr  insist  upoD  the  Sta- 
tute. See  ante,  the  noteyVol.III, 
d9, 40 ;  where  the  priDcipal  cases 
upon  the  statute  of  Frauds  are 


referred  to;  vXsoWUU  r.  Strad- 
ling,  Ilf ,  378;  and  the  obsenra- 
tioDS  of  the  Master  of  the  RoUs  as 
to  part-performanoe  in  Forster  v. 
Haie,  III,  696. 

(81)  6  Biv.  P.  C.  45. 

(82)  2  Bro.  C.  C.  d69. 

(83)  Cited  1  Bro.  C.  C  400. 
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Itord  Chancellor. 

How  can  you  get  to  any  thing  like  a  rule  upon  this  to 
govern  all  cases  ?  It  is  not  disputed,  that  if  part  of  the  pur- 
chase-money substantially  is  paid,  that  takes  it  out  of  the 
statute  (84).  But  it  is  contended,  that  five  guineas  are  not 
enough  upon  the  notion  of  binding  the  bargain.  I  take  it 
for  granted,  that  five  guineas  were  paid  at  the  time ;  whether 
upon  the  notion  of  binding  the  bargain  or  on  account  of  the 
purchase-money;  they  are  certdnly  part  of  the  100  guineas: 
but  so  small  a  part,  that  it  does  not  indicate  any  intention  to 
bind  the  bargain.  If  half-a-crown  was  paid,  it  cannot  be  de^ 
nied,  that  it  was  part  of  the  100  guineas.  I  cannot  let  the 
Flaintifi^  put  his  own  construction  upon  the  payment.  I  must 
construe  the  nature  of  it ;  whether  it  was  on  the  account  of  the 
purchase-money  or  upon  the  notion  of  binding  the  bargain. 
By  the  plea  the  Defendant  admits  the  fact,  as  far  as  it  is  well 
stated  by  the  .bill.  The  bill  states,  that  five  .  guineas  were 
paid;  and  avers,  that  they  were  paid  as  part  of  the  purchase- 
money.  It  does .  not  strike,  me,  that  that  was  the  nature  of 
the  transaction  between  the  parties.  The  bill  would  have 
stated  it  the  same  way,  if  five  shillings  had  been  pidd. 
Allow  the  plea. 

It  is  easy  with  regard  to  this  particular  ease ;  for  it  is  much 
better  for  you;  for  I  should  certainly  dismiss  the  bill  with 

4 

costs  upon  the  circumstances.  The  bill  states  an  allotment 
lo  the  Defendant  under  an  Inclosing  Act ;  and  before  he  has 
sera  his  allotment,  but  being  told  by  a  neighbour  where  it 
was,  a  conversation  arose  upon  it,  and  the  Plaintiff  ofiered 
100  guineas,  and  paid  five  guineas  and  then  rests  five  years* 
That  allotment  must  have  been  getting  better.  One  thing 
must  have  happened :  it  must  have  become  inclosed  by  die 
n^^ghbours  inclosing. 


The  plea  was  allowed  (85  )• 

(84)  This  appears  to  be  still 
ansetUed.  8ee  ante,  the  note, 
VoL  III,  39,  40.  In  Cdet  v. 
Ttttt^lck,  post.  Vol.  IX,  284, 
this  point  was  made  upon  a  de- 
posit of  2000/.,   the  purchase- 


money  being  20,000L :  bat,  the 
decision  being  npon  another 
gronnd,  was  not  determined. 

(86)  Rtguttai^t  Book,  B.  1708, 
ro.580.       .  . 
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Main 
Melbourn. 
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1790.  DICKS  rw  LAMBERT. 

Juki  2d,  Sih.       .  .  .  ■ 

BiMdesI  df        tOHN  LEACII  by  his  will,  dated  the   12th  of  liecemhet 

Tarious  par-  1774,   and  duly   executed   according    to    the    statute  of 

ticulars,  com-  Frauds,  after  giving  to  liis  brother  Edward  Leachy  his  bdrs 
priiiDg  all  the  and  assigns,  an  estate  in  Chtgford  town  for  ever,  and  like- 
testators  per-    ^jgg  giving  to  his  said  brother  a  house,  garden,  and  premises, 

sonal  es  ,  .^  ^j^^  parish  of  Chtgford^  to  him,  his  heirs  and  assiims  for 
to  his  wife  for  j  j  .i 

life:  then,         ever,  proceeded  thus  : 

after  speci-  "  ^  likewise  give  and  devise  unto  Ann  Leach^  my  loving  wife, 
fieally  dis-  ''  ^he  house,  garden,  and  premises,  wherein  I  now  dwell,  in 
posing  of  and  **  the  town  of  Watlington  in  the  county  of  Oa^ford,  for  and 
charging  with  "  during  the  term  of  her  natural  life.     Likewise  I  give,  de- 
legacies cer-  tt  yjgg^  j^jij  bequeath,  unto  Ann  Leach^  my  loving  wife,  all  my 
^"*  P"    *  ^^  •' household  goods,   stock  in  trade,  cash,  and   securities  for 
« .      -ft,  **  cashj  book  debts,  and  so  forth,  of  what  nature  or  quality 
appointed  her  **  soever,  for  her  use  and  benefit  for  and  during  her  natmal 
executrix,  she  **  U^e ;  and  after  her  decease  I  give,  devise  and  bequeath,  my 
paying  his  "  house,  wherein  I  now  dwell,  with  the  garden  and  premises, 
debts  and  fu-  **  to  my  brother  Edward  Leach^  in  trust  for  all  my  nephews 
neral  ex-  tt  ^^^  nieces,  which  snail  be  then  alive,  to  be  equally  divided 
peaces  :    e  a  ,,  among  them,  share  and  share  alike.    Likewise,  I  give,  de- 
tm  t       to  tl  **  ^^®*  ^^^  bequeath,  unto  all  my  nephews  and  nieces,  which 
residue  there  "  ^^  ^  ^^^  alive,  after  the  decease  of  my  said  wife,  the 
being  no  far-  "  sum  of  fifty  pounds  a-piece  out  of  the  securities  I  now  have 
ther  disposi-  "  by  me :  the  profits  of  it  to  the  use  of  my  wife  for  her  natural 
tion,  and  no  **  life  without  any  abatement  or  deduction ;  she  repairing  an^ 
evidence.  ««  keeping  in  sufficient  the  said  dwelling-house  and  premisei 
Stock  in-  ''  during  her  natural  life  and  her  executors  and  administrativs 
claded  in  a  **  so  holding  it  up  to  Edward  Leach  his  executors   or  admi- 
will  under  the  **  nistrators  at  her  decease  for  the  uses  before  mentioned  and 
word  "  se-  <«  likewise  to  pay  the  said  legacies  to  Edward  Leach  or  his 
eanties,    le-  ci  executors  or  administrators  in  trust  for  my  then  living  ne- 
gacies      mg  „  phews  and  nieces  share  and  share  alike.    Lastly  I  make  and 
wh'  h  th  *'  ordain  Ann  Leach  my  loving  wife  executrix  of  this  my  last 
cnrities  pro-  "  ^^  *^^  testament  she  paying  what  debts  and  funeral  cx- 
perly  so  called  '^  pences  may  be  incurred  at  the  time  of  my  death.'' 

were  not  suflS- 

cient  The  testator  died  upon  the  ^th  of  Marck  1791,  leating 

his  wife,  his  broths  Edward^  and  several  nephews  and  nieeesj 

th^ 


CASES  IN  CHANCERY. 


716 


the   children  of  his  deceased  tisters,  surviving  him.      His 
widow  proTcd  the  will ;  and  she  died  in  May  1791. 

The  bill  was  filed  by  Edward  Leach,  femd  the  nephelws  afld 
nieces  of  th^  testator,  the  children  of  his  deceased  slstersj 
against  the  executrix  of  the  widow;  praying  the  nsusit  ae^ 
counts  and  a  distribution  of  the  residue  as  a  resulting  tifos^ 
for  the  next  of  kin. 

By  the  decree  made  upon  the  31  st  of  November  1794  at 
the  Rolls  directions  were  given  for  taking  the  accoimts ;  and 
that  the  Master  should  inquire  and  state  to  the  Courts  of  whaf 
the  clear  residue  of  the  testator's  personal  estate  consisted  ai 
the  time  of  his  death ;  and  of  what  it  then  consisted ;  and 
that  the  Master  should  inquire  and  state  to  the  Court,  who 
were  the  next  of  kin  of  the  testator  living  at  the  time  of 
his  death ;  and  if  any  of  them  are  since  dead,  who  are  theic 
personal  representatives. 

The  Plaintiff  Edward  Leach  died  after  the  decree.  The 
suit  was  revived  by  his  children;  who  were  his  executors. 

The  Master's  report  by  some  mistake  stated,  that  Edward 
Leach,  the  testator's  brother,  was  his  sole  next  of  kin  at  the 
time  of  his  death.  The  report  also  set  forth  the  accounts} 
and  it  appeared,  that  the  personal  estate  not  specificdly  be« 
queathed,  consisted  of  a  balance  of  1298/.  due  from  the  De-» 
fendants  S7d0&  4  per  cent  Bank  Annuities,  part  of  38002^ 
4 per  cents,  standing  in  the  testator's  name  at  his  death;  the 
remainder  of  which  had  been  sold  out  by  his  widow  and  the 
Defendants:  140/.  remaining  due  to  the  testator  upon  a 
mortgage  from  John  King,  and  SO/.  •  remaining  due  to  him 
upon  bond. 


ITMl 


DiGKS 
XaMBBRf. 


Mr*  Lhj/d  and  Mr.  Stanley,  for  the  Plaintiffs, 
Referred  to  Martin  v.  Rebow  (86)  and  the  other  cases,  that 
had  been  cited  upon  the  former  hearing  (87),  and  the  general 
rule,  that  a  bequest  to  an  executor  makes  him  a  trustee  for 
the  next  of  kin  as  to  the  residue  undisposed  of  (88). 

(86)  1  Bro.  a  C.  154.  Zauch)    v.  Lambert:    but    thcT 

(87)  It   was  said,    the  point    Matter  of  the  Rolh  said,    the 
had  been  determined ;  and  so  it    point  was  left  open. 

appears  by  the  note  4  Bro.  C.  C.        (88)  See  the  eases  collected 
320,  Ltach  (by  mistake  called    and  digested  in  Mr.  Gm*s  not4 
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Mr.  Graham  and  Mr.  Martin^  for  the  Defendants.' 
The  first  unpression  of  the  Court  was  certainly  against  the 
Defendants :  and  I  admit,  the  gift  of  the  residue  to  the  widow 
for  life  does  afford  a  strong  argument,  that  she  is  not  to  take 
any  other  interest.  But  see,  how  it  stands  upon  the  whole 
tnll,  and  how  the  residue  is  consituted.  He  has  put  all  his 
household  goods,  stock  in  trade,  cash,  securities  for  cash,  &c. 
together,  and  has  forgot  to  say  any  thing  about  them  after 
the  death  of  his  wife.  These  things,  which  he  had  limited  to 
her  for  life,  had  fallen  out  of  his  mind.  If  he  meant  to  give 
her  nothing  more,  he  would  have  gone  on  to  dispose  of  the 
residue.  The  concluding  sentence,  appointing  her  executrix, 
she  paying  his  debts  and  ftmeral  expences,  is  convincing. 
What  is  the  meaning  of  that,  if  he  intended  her  to  be  only 
a  trustee?  It  would  have  been  enough  to  have  appointed 
her  executrix ;  and  paying  his  debts,  &c.  would  have  been 
of  course.  He  intended  her  to  be  his  personal  representative; 
to  give  her  the  beneficial  interest  upon  those  terms.  Why 
Are  we  not  to  understand  him  to  mean,  as  the  law  understands 
him,  that  the  executrix  shall  take  beneficially,  unless  there  is 
something  to  shew  the  contrary.  In  Lawson  v.  Lawson^  which 
is  stated  in  Nourse  v.  Finch  {89),  Lotd  Mansfield  admitted 
the  general  doctrine ;  but  said,  there  was  nothing  incompatible 
vrith  supposing,  he  meant  a  general  disposit^c^n  of  his  pro- 
perty. This  turns  upon  the  concluding  part,  the  manner,  in 
which  he  has  made  her  executrix,  not  by  very  conunon  words. 
It  is  clear,  he  was  not  apprised  of  the  obligation  the  law 
would  east  upon  her ;  and  he  intended  to  give  her  something 
more  than  a  mere  life  interest;  throwing  upon  her  in  the 
manner  of  appointing  her  executrix  a  duty  incompatible  with 
such  an  interest. 


Master  of  the  Rolls. 
May  it  not  be  contended,  that  it  is  a  gift  to  her  for  life ; 
then  the  legacies  to  be  paid ;  then  making  her  executrix,  so 
as  not  to  charge  the  legacies  till  after  her  death  ?     At  pre- 
sent 


to  Farrington  v.  Knightly,  1  P. 

Wnu.  6^,  and  2  Fonb.  Trea.  on 

Eq.  127.     Nourte  v.  Finch,  and 

Bomsby  v.  Finch,  4  Bro.  C.  C. 


239;  ante,  Vol.  I,  344;    II,  78; 
and  the  notD,  I,  862. 
(89)  Ante,  Vol.  I,  344. 
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sent  I  thinki  there  is  great  reason  to  contend  that.  Will  not 
that  account  for  the  gift  to  her  for  lifci  and  make  it  not  incon- 
sistent for  her  to  take  the  residue,  so  as'  that  her  estate  for 
life  shall  not  be  disturbed  t  It  seems  to  me  to  be  the  residue : 
household  goods^  stock  in  trade^  cash,  and  securities  for  cash, 
book  debts,  and  so  forth;  I  think  it  is  the  whole  personal 
estate.  He  gives  those  legacies  out  of  that  residue,  so  as  not 
to  disturb  her  tife  interest.  It  is  very  clear,  if  he  had  only 
given  her  the  residue  for  life,  she  could  not  have  it  absolutely: 
but  in  the  way,  in  which  he  has  disposed,  is  it  not  consistent 
with  the  intention  to  ^ve  her  the  whole  for  life,  then  pro- 
Tiding  for  the  legacies,  and  then  ^ving  her  the  residue  as 
executrix  ?  It  is  surprising^  that  no  parol  evidence  has  been 
produced  in  this  case. 


1790. 


Dicks 
Lambert. 


Mr.  Lloyd f  in  Reply. 
There  is  no  necessity  for  the  construction  suggested ;  and 
liie  Court  will  not,  unless  a  manifest  intention  appears,  add  to 
these  cases.  It  is  wonderful,  upon  what  ground  the  Court 
ever  admitted  parol  evidence.  The  common  conclusion  of  a 
will,  appointing  her  executrix,  clearly  would  not  do,  upon 
Farringion  v.  Knightly  (90),  and  other  cases.  The  of&ce  of 
an  executor  is  to  pay  debts  and  funeral  expences  in  the  first 
place.  There  is.  nothing  in  the  words,  that  are  added.  The 
former  words  are  plain,  that  she  shall  have  the  bulk  of  the 
property  for  life  only.  It  would  be  extraordinary,  that  all  that 
property,  ^ven  to  her  for  Ufe  only,  should  become  her*s  abso- 
hitely  the  moment  the  testator  was  dead,  except  as  to  those 
legacies.  To  entitle  her  there  must  be,  as  Lord  Thurhw 
says,  irresistible  (91)  proof,  or  she  will  be  only  a  trustee.  If 
he  intended  to  give  her  the  residue,  why  did  he  not  give  it, 
instead  of  marking  the  words  strongly  with  the  office  of  exe- 
cutrix ?  The  safest  construction  b  to  abide  by  the  general 
rule  upon  these  cases,  that  as  she  takes  the  residue  for  life, 
she  cannot  take  the  whole  beneficially.  By  the  contrary  con- 
struction the  Court  must  strike  out  the  words  '*/or  life»'* 


(90)  1  P.  Wmi.  650.  the  rule  correctly  stated  by  the 

(9t)    This    expression    attri-  Master  of  the  RolU,vuiii»p\oLIlp 

bated  to  Lord  Thurlow  in  Bow-  471. 

her  V.  Hunter f  is  too  strong.  See 

Vol.  IV.  3  D 


728  a 


CASES  IN  CHANCERY. 


1799. 
July  8M. 

Dicks 

Lamdbrt. 
[  729] 


Executor 
takes  the  re- 
sidue Qodis- 
posed  of,  un- 
less there  is 
a  strong  and 
violent  pre- 
sumption 
against  him. 
A  legacy  does 
afford  that 
presumption, 
unless  there 
are  special 
circumstances. 


Master  of  the  Rolls. 

As  to  the  mistake  in  this  report,  I  shall  now  consider  it 
clear,  that  there  were  other  persons,  who  were  the  next  of 
kin  of  the  testator  at  the  time  of  his  death,  besides  his  bro- 
ther Edward. 

It  is  supposed  by  the  prmted  note  (92)  upon  this  will,  that 
I  had  decided  the  point ;  which  I  certainly  did  not :  at  least 
the  decree,  which  I  had  looked  at,  leaves  the  point  perfectly 
open ;  and,  so  far  from  deciding  it,  there  is  a  direction  to  take 
an  account  of  what  the  personal  estate  consisted,  and  who  were 
the  next  of  km  of  the  testator.     It  is  not  likely,  that  behind 
their  backs  I  should  have  decided  this  point.     But  whether 
that  opinion  was  thrown  out  by  me,  or  not,  it  is  perfectly  open 
to  reconsider  it.     I  have  reconsidered  it ;  and  it  is  not  so  clear 
by  any  means,  as  it  seems  to  be  taken  by  the  next  of  kin :  but 
upon  full  consideration  I  am  of  the  same  opinion,  which  it  is 
supposed  I  gave  upon  the  former  occasion;  that  under  the 
circumstances  of  this  case  the  bequest  to  the  widow  is  a  bar 
of  her  interest  as  executrix  in  the  residue. 

It  is  now  so  perfectly  settled,  that  it  is  unnecessary  to  repeat 
the  rule,  that  making  an  executor  does  vest  in  him  the  per- 
sonal estate  of  the  testator,  unless  a  reasonable  ground  appears 
upon  the  will,  or,  as  I  see  I  stated  (93)  in  Clennell  v.  Lewth-- 
waiie^  a  strong  and  violent  presumption,  that  the  testator  did 
not  intend  by  making  that  executor  to  vest  ,in  him  the  residue. 
It  was  long  ago  decided,  that  a  legacy  of  any  part  of  the  per- 
sonal estate,  unless  there  are  special  circumstances,  does  afibrd 
that  presumption,  sufficient  to  bar  that  general  right  as  exe- 
cutor.    The  question  therefore  is,  when  anything  is  given  to 
the  executor,  whether  it  is  under  such  circumstances  as  to  take 
away  the  presumption,  arising  from  part  being  given  to  him, 
that  the  whole  was  not  intended  to  go  to  him  as  executor. 
This  will  bears  upon  the  face  of  it  many  doubts.     It  is  by  no 
means  so  clear  as  it  has  been  understood  to  be  at  the  former 
hearing  and  upon  this  argument :  but  upon  full  consideration 
of  this   case  with  all  the  other  cases  I  am  of  opinion,  that 
I  cannot  without  violating  the  rules,  that  have  been  laid  down, 
wisely  or  unwisely,  hold,  that  this  testator*s  widow  was  entitled 
to  the  residue  as  executrix.    The  first  words  of  the  will  seem 

to 
ifyi)  4  Bro.  C.  C.  320.  (03)  Ante,  Vol.  II,  471. 
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to  relate  to  real  estate.    There  are  words  of  inheritance.         1700. 
Upon  the  disposition,  which  follows,  in  favour  of  the  wife  a 
doubt  might  have  arisen,  whether  that  was  a  gift  of  all  the 
residue,  or  not.     If  it  did  include  the  whole  residue,  it  would     Lambbrt. 
&11  within  the  rule,  which,  it  is  said,  upon  the  former  occa- 
sion I  laid  down ;  viz.  that  if  the  residue  is  given  to  the  exe- 
cutrix for  life,  she  cannot  take  it  absolutely.     But  when  one 
comes  *  to  see,  of  what  the  estate  consisted  at  the  testator^s      [  •  730  1 
death,  it  is  impossible  not  to  hold,  that  this  disposition  did 
include  every  thing,  that  could  possibly  be  given  as  residue. 
He  has  used  extraordinary  words.     One  does  not  know  how 
to  apply  the  word  "  securities,''  whether  it  includes  the  stock. 
If  he  had  personal  securities  or  real  securities,  that  would  be 
the  more  natural  meaning.     He  gives  the  whole  residue  under 
certain  words  to  his  wife  for  Ufe ;  and  then  after  the  death 
of  his  wife  he  disposes  of  one  part  of  it,  and  likewise  gives 
certain  legacies :  which,  he  charges  upon  a  specific  part  of  it. 
It  therefore  becomes  a  little  material  to  see,  what  he  could 
mean  by  the  gift  of  50/.  a-piece  to  the  nephews  and  nieces. 
By  the  Master's  report  it  appears,  the  testator  had  in  4  per 
cent.  Bank  Annuities  3800/.  the  sum  of  140/.  remaining  due 
to  him  upon  a  mortgage  from  John  King,  and  upon  bond  ^L: 
so,  if  I  do  not  include  the  stock  under  the  word  "  securities^* 
there  is  nothing  for  those  legacies.     It  is  impossible  he  should 
not  by  this  charge  have  meant  it  to  be  upon  the  stock  as  well 
as  these   two  small  securities.     I  must  therefore  hold,   that 
under  the  word  **  securities*'  he  has  included  stock  as  well 
as  what  we  generally  call    securities.     Consequently  he  had 
given  all  those  articles,  household  goods,  stock  in  trade,  cash, 
securities,  &c.  to  his  wife  for  life :  then  after  her  death  he 
gives  a  house  as  a  specific  bequest  in  trust  for  his  nephews 
and  nieces;  and  he  likewise  gives  to  his  nephews  and  nieces 
50/.  a-piece,  not  out  of  his  general  personal  estate,  but  out  of 
his  securities.     I  am  therefore  to  understand,   that  he  has 
given  her  this  interest  for  life  and  also  the  absolute  interest, 
as  it  has  been  argued.     That  brings  it  within  the  rule,  that 
has  so  long  prevailed ;  and  unless  there  are  particular  circum- 
stances, as  there  w^re  in  Lawson  v.  Lawson  and  the  other  cases 
the  presumption   arises,  that,  a  particular  part  being  given, 
the  whole  cannot  be  intended  to  be  given.     I  hav9  had  more 

3  O  2  doubt 
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.  1790.        .  doubt  than  I  thought  I  should :  but  upon  looking  accurately 

_!T'*'  into  the  will  I  am  of  opinion^  there  is  a  sufficient  presumption, 

f,^  not  rebutted  by  any  evidence  upon  the  part  of  the  executrix, 

.Lambert,      which  I  am  surprised  at,  if  the  testator  intended  to  give  her 

Oroond  of  ad-  the  whole.     It  is  too  late  now  to  dispute,  that  parol  evidence 

mitting  parol    may  be  admitted;  and  the  Lord  Chancellor    in   Clennett  v. 

evidence  be-     Lewtkwaiie  tells (94)  us  the  ground   of  it;  that    the  Court 

tween  the  ex-  ^ijQught^  ^^gy  h^d  gone  too  far  by  the  decisions  agidnst  the 

^  executor,  and  therefore  allowed  him  to  get  rid  of  it  by  paid 

kin  as  C**'^^^  evidence.    This  executrix  has  not  been  able  to  *  produce  any 

to  the  residue  evidence.     Therefore  upon  the  true  construction  of  this  will 

undisposed  of.  it  is  a  gift  to  her  of  the  personal  estate  for  life,  with  a  charge 

only  upon  part  of  that  personal  estate  of  certain  given  legadei 
and  consequently  she  is  barred.  I  desire  to  be  understood, 
that  if  this  had  been  a  bequest  of  the  residue  of  the  whole 
estate  to  her  for  life,  and  a  charge  of  the  legacies  only  affar 
her  death,  there  would  have  been  nothing,  upon  which  she 
might  not  have  contended,  that  she  was  entitled  to  have  die 
whole  as  well  as  that  interest  for  life.  But  without  overtun- 
ing  that  rule,  that  a  gift  of  part  to  an  executor  bars  hin 
from  the  whole,  a  rule,  that  has  so  long  prevailed,  whether 
wisely  or  unwisely  established,  I  cannot  hold  this  executrix 
entitled ;  for  that  would  be  the  effect  upon  this  will.  I  la 
therefore  of  opinion  upon  this  will,  that  she  cannot  as  ett 
cutrix  take  this  residue,  part  of  which  is  given  to  her  for  Efc 
only. 

I  desire  not  to  be  understood  to  infringe  upon  any  opinoi 

the  House  of  Lords  may  be  supposed  to  have  ^ven  in  Lamm 

V.  Lawson  upon  the  particular  circumstances  of  that  case;  aal 

^upon  Lady  Granville  v.  The  Duchess  of  Beaufort  (95),  wVi 

Bequest  to  ex-  was  much  discussed  in  Clennell  v.  Lewthwaiie  (96),  I  an  of 

ecutor  by  way  opinion,  that,  if  there  was  no  such  parol  evidence,  upon  wUck 

of  exception      I  see  I  supposed  (97)  the  House  of  Lords  to  have  decided,  Ait 

is  not  sufijeient  ^g^  ^\^  ^ot  afford  a  sufficient  presumption  to  bar  the  €» 

ar     im  tutrix :  for  it  was  only  giving  a  legacy  with  an  execution  oit 

from  lUe  re-  ^,       -wn   t  »         iii         i         *          i       .* 

sidue  undis-  ^^  **'     "  ^  ^^  ^^"^  "*^®  "^^"  brought  within  that  rule,  as  to 

posed  of.  ^^^^  contended  for  the  Defendant,  there  would  have  beet  i 

stroif 

(94)  Ante,  Vol.  IT,  049.  (96)  Ante,  Vol.  II,  4^5, 6li 

(95)  1  P.  Will  114.     2  Vem.        (97)  Ante,  Vol.  II.'  472. 
.048.    1  Bro.  P.  C.  306. 
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i^ong  ground  to  say^  it  was  to  secure  to  her  that  interest  foi' 
life,  not  charged  with  the  legacies,  which  are  afterwa)rds  given. 
When  I  first  read  this  will,  I  thought,  the  nephews  and  nieces 
were  the  only  next  of  kin.  That  would  have  afforded  a  strong 
presumption,  that  the  testator  intended  them  to  have  only  the 
legacies ;  but  only  a  presumption.  I  desire  to  be  understood 
to  decide  upon  this ;  that  part  of  the  residue  is  given  to  the 
executrix  for  life  only ;  and  that  raises  the  presumption,  ac- 
cording to  the  doctrine,  that  has  so  long  prevailed,  that  the 
testator  did  not  intend  to  give  her  the  whole.  That  is  the 
ground,  upon  which  I  determine.  I  give  this  opinion  not 
without  some  doubt  upon  it.  It  is  not  so  clear  a  case  as  it 
is  supposed. 

Declare,  that  the  personal  estate  of  the  testator  not  spe- 
cifically bequeathed  was  after  the  death  of  his  widow  divisible 
according  to  the  statute  of  Distributions,  and  belongs  one 
moiety  to  the  executors  of  his  widow,  the  other  to  his  next 
of  kin. 


1799. 


Dicks 

V. 

Lambert, 


[  732  ] 


SHANLEY  V.  BAKER. 


Rolls. 
1790. 
Jufy  QilL 
JDICHARD  ROWTON  by  his  will  gave  to  WiUiam  Hallet    TesUtor  gave 

Baker  and  WiUiam  Ireland,  and  the  survivor  of  them,  certain  lease- 

and  the  executors  and  administrators  of  such  survivor,   his  ^^^^  hoases  in 

leasehold   dwelling  house  No.  24  ia  LamV 8  Conduit  Street,  ^^"^^^^"^  ^^ 

and  all  the  furniture  upon  the  premises,  and  all  his  four  lease-  ,  ^  ^ 

'^  oer  separate 

hold  'dwelling-houses.  No.  66,  66,  67  and  68  in  Holbom ;  to  ^^   ^^ ^  other 
hold  the  said   premises  with  the  appurtenances  for  the  re-  leasehold 

mainder  houses  in  trust 
for  B.  for  her 
separate  use,  for  her  life;  and  after  her  decease  for  her  children;  if 
none,  to  fall  into  the  residue ;  and  he  gave  the  residue  in  trast  for  Jv 
and  B.  to  be  divided  between  them  share  and  share  alike,  and  to  be 
paid  and  applied  in  like  manner  for  their  me  and  beneBt  as  the  rents 
and  profits  of  the  leasehold  premises  hereinbefore  settled  apon  them ; 
and  their  receipts  to  be  a  safficient  discharge.  The  reference  in  the 
residuary  clause  is,  not  to  the  interests  of  A.  and  B.  in  the  houses, 
but  to  the  provisioo,  that  they  shall  take  for  their  separate  use;  there- 
fore they  take  the  residue   absolutely. 

A  leasehold  house,  the  bequest  of  which,  being  to  a  charity,  fails, 
passes  under  a  general  disposition  of  the  residue,  and  does  not  belong 
to  the  next  of  kin  as  undisposed  of. 
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mainder  of  the  terms  therein  to  come,  upon  the  following  trusts : 
viz.  as   to  his  houses  in  LamVs  Conduit  Street    and    No.  65 
inHolbam,  upon  trust  to  receive  the  rents,  and   apply  the 
same,  or  so  much  as  they  should  think  proper,  for  the  main- 
tenance and  education  of  his   grand-daughter  Sarah  Franks 
Smithy  until  she  should  have  attained  the  age  of  twenty-one 
years ;  and  upon  that  event  happening  upon  trust  to  permit 
and  suffer  her  to  receive  the  rents  of  the  said  two  leasehold 
houses   during   the  respective   terms,  which  should  be   then 
therein,  together  with  the  household  furniture  and  fixtures  in 
the  said  dwelling-house  No.  24,  with  liberty  to  reside  in  the 
said  house,  if  she  should  think  proper  so  to  do,  and  for  her 
own  sole  and  separate  use,  benefit  and  disposal ;  and  the  same 
were  not  to  be  subject  to  the  debts,  control,  or  engagements, 
of  any  husband  she  might  marry :  but  her  receipt  alone  not- 
withstanding her  coverture  should  be  a  good  and  sufficient  dis- 
charge to  his  trustees  for  so  much  money  as  should  be  ex- 
pressed in  such  receipt  or  receipts  respectively.     And  as  con- 
cerning his  three  houses  No.  66,  67,  and  68,  upon  trust  to 
receive  the  rents  thereof  during  the  respective  terms  therein, 
and  to  pay  the  same  unto  Sarah  Shanley  for  her  own  sole  and 
separate  use  and  benefit  for  her  natural  life;  with  a  similar 
direction,  that  her  receipt  alone  notwithstanding   coverture 
should  be  a  sufficient  discharge  to  the  trustees;   and   that 
the  same  should  not  be  subject  to  the  debts,  control,  or  en- 
gagements, of  her  present  or  any  future  husband;  *and  afler 
her  decease  upon  trust  to  pay  and  apply  the  rents  of  the  said 
three  houses  towards  the  support,  maintenance,  and  education 
of  all  and    every  the    child  and  children   of  Sarah  Shanley 
equally  between   them,   until  they  should   respectively  attain 
the  age  of  twenty-one ;  and  upon  that  event  happening  then 
to  be  equally  divided  between  them  share  and  share  alike ; 
and  if  there  should  be  but  one  such  child,  then  the  whole  to 
be  paid  to  such  child,  his  or  her  executors  or  administrators; 
and  in  case  there  should  be  no  such  child  or  child  or  children, 
who  should  live  to  attain  the  age  of  twenty-one  years,  then  he 
directed  the  rents  of  the  said  three  houses  to  sink  into  and  be 
deemed  part  of  his  residuary  estate. 

The  testator  then  gave  his  leasehold  dwelling-house  No.  2 
in  New  Ormond  Street  to  John  Okl/iam,  or  the  treasurer  for 
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the  time  being  of  a  Society  for  supporting  and  perpetuating 
the  Countess  of  Huntingdon's  College,  formerly  in  WeUes,  but 
then  removed  to  Cheshunt,  Herts,  to  hold  the  same  for  the 
remainder  of  his  term  therein  in  trust  to  apply  the  sum  of  5L 
yearly,  part  of  the  rents  thereof,  for  the  support  of  the  School 
at  Northampton  Chapel  in  the  parish  of  St.  James,  Clerken- 
well;  and  as  to  the  residue  of  the  rents,  to  apply  the  same  to 
'  the  support  of  the  said  College;  and  he  directed  his  executors, 
if  it  should  be  deemed  expedient  and  necessary,  absolutely  to 
assign  all  his  estate  and  interest  in  that  house  to  Qldluun  or 
the  treasurer  for  the  time  being  upon  the  trust  and  towards 
the  support  of  the  said  school  and  college.  Then  after  several 
specific  and  pecuniary  legacies  the  testator  made  the  following 
disposition  of  the  residue : 

**  And  as  to  all  the  rest  and  residue  of  my  estate  and  effects 
*'  whatsoever  and  wheresoever  and  of  what  nature  or  kind 
soever  not  by  me  hereinbefore  particularly  disposed  of,  I 
give  and  bequeath  the  same  unto  my  said  trustees  and 
executors  and  the  survivor  of  them,  his  executors  and  ad- 
ministrators, upon  this  further  special  trust  and  confidence : 
that  is  to  say;  to  and  for  the  use  of  my  said  grand-daughter 
Sarah  Franks  Smith  and  my  daughter  Sarah  Shanley,  to  be 
divided  between  them  share  and  share  alike,  and  to  be  paid 
and  applied  in  like  manner  for  their  use  and  benefit,  as  I 
have  directed  the  rents  and  profits  of  my  leasehold  premises 
hereinbefore  settled  upon  them ;  and  my  will  is,  that  their 
receipts  for  such  their  respective  moieties  of  such  *  residue 
shall  be  sufficient  discharges  for  the  same  to  my  said  trus- 
"  tees  and  executors  or  the  survivor  of  them.'* 
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The  testator  appointed  his  trustees  to  be  his  executors  and 
guardians  of  his  grand-daughter. 

The  bill  was  filed  upon  the  death  of  the  testator  by  Thomas 
Shanley  and  his  wife,  and  Sarah  Franks  Smith,  who  had  at- 
tained the  age  of  twenty-one ;  praying,  that  the  bequest  of  the 
house  in  Ormond  Street  to  Oldham  may  be  declared  void ; 
and  that  the  house  may  be  sold,  and  the  money  be  declared 
to  form  part  of  the  general  residue  of  the  testator's  personal 
estate ;  that  the  usual  accounts  may  be  taken :  and  that  the 
Plaintiffs  may  be  declared  to  be  absolutely  entitled  to  the 
residue  in  equal  moieties. 
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The  questions  were  first,  whether  the  Plafaitifis  were  en* 
titled  under  this  will  to  an  absolute  interest,  or  to  an  interest 
for  life  only,  in  the  residue. 

Secondly,  whether,  the  bequest  of  the  house  to  charitable 
purposes  being  void,  that  should  fall  into  the  residue,  or 
should  be  considered  as  undisposed  of* 

Mr.  Grant  and  Mr.  Pembertan,  for  the  Plaintifis, 
Contended,    that   they  took   an  absolute  interest    in   the 
residue. 


Mr.  Lloydy  for  the  Trustees. 
That  construction  is  impossible  as  to  the  Plaintiff  Shanley* 
The  first  bequest  is  absolute,  no  doubt.  The  will  is  inaccu- 
rate; because  it  was  intended,,  that  there  should  be  an  estate 
remaining  in  the  trustees,  to  receive  the  rents,  and  pay  thera' 
to  the  separate  use  of  the  Plaintiff's.  What  construction  can 
there  be  upon  the  words  '*  in  like  manner^  and  '^  settled  upon 
**  them,*'  unless  they  are  applied  to  the  three  houses  given 
to  Sarah  Shanley  and  her  children  ?  The  testator  knew  how 
to  give  an  absolute  interest:  therefore  he  meant  something 
beyond  that  by  this  expression.  It  is  difficult  to  find  out  what 
he  meant :  but  he  did  not  intend  to  give  to  Sarah  Stanley  an 
i^bsolute  interest. 

Mr.  Sharif  for  the  next  of  Kin, 
Claimed  as  undisposed  of,  the  leasehold  house,  the  bequest 
of  which  in  favour  of  the  charities  failed. 


[7S5] 


Master  of  tfte  Rolls.  ' 

The  expression  ''in  the  same  manner **  only  means  for  their 
separate  use,  not,  for  the  same  interest.  It  is  impossible  to 
apply  it  so.  But  there  is  a  fair  way  of  applying  it ;  viz.  to  the 
direction,  that  these  leasehold  estates  shall  be  to  the  separate 
use  of  the  Plaintiffs ;  for  though  they  are  given  in  a  different 
manner,  they  are  both  given  in  that  way.  How  can  they  take 
the  same  estate  in  the  residue  as  it  is  said  the  FlaiadtT  Shanley^ 
takes  in  the  leasehold  houses,  when  the  testator  directs  the 
rents  of  tlie  leasehold  houses  to  sink  into  the  residue,  in  case 
t^ere  shall  be  no  child  or  children,  wlip  shall  live  to  attain  the. 
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^ge  of  twenty-one.  I  am  to  suppose,  the  gift  of  the  residue 
is  to  settle  it  again  upon  them.  How  can  that  possibly  be  ? 
By  the  words  "  in  like  manner,  &c."  he  means  for  their  se- 
parate use.    I  shall  construe  it  so. 

As  to  the  point  made  for  the  next  of  kin,  it  has  been  de- 
termined, that  this  interest  falls  into  the  residue  as  not  dis- 
posed of  (98). 

.  Declare,  that  the  bequest  of  the  leasehold  house  to  the 
charity  is  void  by  the  statute  (99) ;  and  that  it  became  part  of 
th^  residue ;  and,  that  the  residue  of  the  testator's  estate  not 
specifically  bequeathed  belongs  to  the  Plaintiffs  in  equal 
moieties  as  tenants  in  common,  to  their  sole  and  separate  use. 
Declare,  that  the  Plaintiff  Smith  is  entitled  to  the  houses 
No.  24,  Lamb's  Conduit  Street,  and  No.  65,  Holbom,  abso- 
lutely;  and  that  the  rents  of  the  houses  No.  66,  67,  and  68, 
Holbam,  are  payable  to  Sarah  Shatdey  for  life,  for  her  sepa- 
rate use,  with  liberty  to  her  children  to  apply  after  her  death. 

(08)  Brown    y.  Biggi,    ante,    Vol.  V,  522.  Cambridge  v,  Rohm, 
708.     Post,    Kennell  v.  Abbot,    VIII,  12. 
802.     Monigomerie  v.  WoodUy,        (09)  0  Geo.  II.  c.  36. 
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1799. 

Jwu  5th. 

Jufy  ML 
^T^HE  bill,  filed  in  May  1795,  by  persons  claiming  as  ere-    Bill  stating  a 

ditors  of  the  late  Duke  of  Cumberland,  on  behalf  of  seqaestration 

themselves  and  all  the  other  creditors,  stated,  that  the  Plain-  for  want  of  an 

tiffs  Simmonds  and  Praed  in  Hilary  Term  1793  filed  a  bill  •m^c'  P™J«d 

against  her  Royal  Highness  the  Duchess  of  Cumberland  and  •  discovery 


others ;  to  which  all  the  Defendants  appeared,  and  all  except 

the 


and  accoQot  of 
all  money  or 
other  pro- 
perty of  tbe  Defendant  In  the  original  caose  in  the  hands  of  Defendants, 
who  were  bankers,  at  the  time  of  serrice  of  the  seqaestration,  or  since. 
Upon  demurrer  as  to  the  money  and  answer  as  to  the  rest  of  the  bill 
the  Lord  Chancelhr  determined  'against  the  demurrer  upon  the  form, 
considering  it  over-raled  by  the  answer;  and  would  not  in  that  stage 
of  the  cause  decide  the  two  points :  Ist,  whether  a  sequestration  on 
piesne  process  can  be  executed  farther  than  to  pay  the  expences:  2dly, 
whether  a  chote  in  action  is  liable  to  sequestration. 
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the  Duchess  put  in  theur  answers ;  and  in  order  to  oblige  her 
Royal  Highness  to  put  in  her  answer  the  Plaintiffs  proceeded 
to  take  out  process  of  contempt ;  so  that  a  commission  of  se- 
questration on  or  about  the  15th  of  Jtz/y  last  issued  against  her, 
to  sequester  her  personal  estate  and  the  rents  and  profits  of 
her  real  estates,  until  she  should  answer  the  hill ;  but  she  hag 
not  yet  answered  the  bill;  and  the  said  process  of  sequestra- 
tion has,  ever  since  the  same  issued,  been,  and  now  is,  in  force 
against  her.     At  the  time  the   commission  of  sequestration 
issued,  and  when  the  notice  after-mentioned  was  given,  and 
afterwards  from  time  to  time,  considerable  sums  of  money  and 
other  property  belonging  to  the  Duchess  of  Cumberland  were 
in  the  hands  of  the  Defendants ;  who  are  bankers ;  and  in 
order  to  restrain  them  from  paying  the  sdd  money  to  the  Da- 
chess  a  notice  of  the  said  commission  of  sequestration  together 
with  a  copy  of  such  commission  was  on  or  about  the  23d  of 
October  liast  served  upon  one  of  the  Defendants  clerks. 

The  notice,  which  was  signed  by  two  of  the  commissioners, 
reciting  a  commission  to  sequester  all  the  real  and  personal 
estates  of  the  Defendant,  the  Duchess  of  Cumberland,  until 
she  shall  fiilly  answer  the  bill,  proceeded  thus :  ''  And  we 
*'  being  informed,  that  the  said  Duchess  of  Cumberland  hath 
"  several  sums  of  money,  goods,  chattels,  and  personal  estate, 
"  in  your  hands,  custody  or  power,  or  in  the  hands,  custody 
"  or  power,  of  some  or  one  of  you :"  it  then  gave  notice  to 
the  Defendants  not  to  pay  to  the  Duchess  or  to  any  person 
or  persons  for  her  use  **  any  sum  or  sums  of  money  now  in 
your  hands,  or  which  shall  or  may  come  to  your  hands,  of 
or  belonging  to,  or  for,  or  on  account  of,  the  Defendant 
'*  Ann  Duchess  of  Cumberland;  and  that  you  are  not  to  part 
with  any  goods,  chattels,  or  other  personal  estate,  whatso- 
ever in  your  or  either  of  your  custody  or  power,  belonging 
"  to  the  said  Defendant,"  &c.  This  notice  was  dated  the 
23d  of  October,  1794. 

The  bill  charged,  that  notwithstanding  such  notice  the  De- 
fendants paid  or  delivered  the  whole  of  the  money  and  other 
property,  which  were  at  the  time  of  their  being  served  with 
such  notice  in  their  hands,  belonging  to  the  Duchess  of  Cum- 
berland ,  to  her,  or  to  some  person  or  persons  for  her  use, 
or  on  her  account ;  and  that  they  have  also  from  time  to  time 

since 
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since  such  notice  was  served,  as  aforesaid,  paid  to  her  or  on 
her  account  divers  sums  of  money  and  other  property  in 
their  hands  and  belonging  to  her ;  and  they  have  now  in  their 
hands  some  money  or  other  property  of  her's,  which  they 
refuse  to  discover ;  and  that  they  ought  to  discover  all  and 
singular  the  sums  of  money  and  other  property  of  the  Duchess 
of  Cumberland^  which  they  have  had  in  their  hands  or  shop, 
since  they  were  served  with  the  said  notice :  but  they  refuse 
to  discover  the  same. 

The  bill  prayed  a  discovery  of  the  facts  stated,  and  an 
account  of  all  and  every  the  sums  or  sum  of  money  or  other 
property  (if  any)  of  the  Duchess  of  Cumberland^  which  the 
Defendants  had  in  their  hands  or  shop  at  the  time,  when 
such  notice  was  served,  as  aforesaid,  and  had  in  their  hands 
or  shop  from  time  to  time  since,  and  have  now  in  their  handa 
or  shop. 
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The  Defendants  to  so  much  of  the  bill  as  seeks  a  disco-* 
very,  whether  some  considerable,  or  some  and  what,  sums  or 
sum  of  money  belonging  to  Ann^  Duchess  of  Cumberland '^ere 
or  was  not  in  the  hands  of  the  Defendants,  as  her  bankers,  at' 
the  time  the  notice  of  the  Commission  or  sequestration  in  the 
bill  set  forth  was  served  upon  the  Defendants,  and  have  no^ 
or  has  not,  been  in  their  hands  at  divers  or  any  times  or  time 
since  the  said  notice  was  so  served,  and  now  are  or  is  in  their 
hands  or  shop,  and  also,  whether  the  Defendants^  or  some  or 
one  of  them,  have  not  notwithstanding  such  notice  paid  the 
whole  or  some  part  of  the  money  in  their  hands  at  the  time  of 
such  notice  being  served,  and  since,  which  belonged  to  the 
Duchess  of  Cumberland^  to  her,  or  to  some  person  or  persons 
for  her  use  or  on  her  account,  demurred  for  want  of  Equity ; 

And  for  answer  to  so  much  of  the  bill  as  they  have  not 
before  demurred  to,  or  as  they  are  advised  is  material  or  ne- 
cessary to  answer  to,  they  answer,  and  say,  and  first,  to  so 
much  of  the  said  bill  as  seeks  a  discovery  of  what  goods  and 
chattels  or  other  personal  estate  except  money  belonging  to 
the  Duchess  of  Cumberland  these  Defendants  have  had  in 
their  hands,  they  deny,  that  they  have  or  ever  had  any  such 
goods  or  chattels  or  other  personal  estate  at  anytime,  either, 
at  the  time  or  since  the  service  of  tne  said  notice  of  seques-* 
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tration.  And  they  say,  it  may  be  true  for  any  thing  they 
know,  but  they  cannot  of  their  own  knowledge  set  forth, 
whether  the  Plaintiffs  did  file  such  bill,  &c.  as  in  the  bill  is 
mentioned ;  nor  whether  the  Defendants  did  appear,  and  aD 
except  the  said  Duchess  put  in  their  answers ;  nor  whether 
she  has  yet  answered;  nor  whether  the  Commission  of  se- 
i|uestration  did  issue,  &c.  as  in  the  bill  is  mentioned;  and 
they  admitted  the  service  of  the  notice. 


When  this  demurrer  was  argued,  the  Lard  Chancellor  di- 
rected it  to  stand  for  further  argument;  and  his  Lordship 
threw  out  the  following  observations: 

This  is  a  point  of  very  great  importance ;  and  I  should  wish 
to  consider  it  a  Uttle  more  at  leisure.  It  may  just  as  well  be 
argued  upon  the  demurrer.  It  struck  me  as  a  singularity ;  for 
it  immediately  occurred,  that  if  this  process  could  be  extended 
to  all  the  debts  due  to  a  person  only  brought  in  to  answer,  it 
would  go  a  great  deal  farther  than  any  process  at  law.  With 
respect  to  all  privileged  persons  the  only  way  of  bringing  them 
to  answer  at  Common  Law  is  by  distress.  The  party  can  do 
nothing  at  law  but  by  process  of  outlawry.  That  is  by  force 
of  the  prerogative.  I  wish  to  inquire  into  it.  It  is  not  fami- 
liar; and  no  precedent  has  been  cited  but  one  firom  TothUL 
I  do  not  feel  any  objection  to  extending  the  process,  if  the 
Court  has  done  it.  It  is  impossible  to  carry  it  farther  than 
it  has  been  carried.  Outlawry  is  a  vastly  common  process. 
Outlawry  is  at  At  this  day  it  is  the  common  process  in /re/anc/ (100  }• 
this  day  the  Mr.  Dickens  has  mentioned  to  me  a  case  before  Lord 
common  pro-    ThurUw,  in  which   the   sequestrators   upon   real  estate   ap- 

pUed,  that  the  tenants  might  attorn  and  pay  the  tents,  and 
Lord  ThurlodD  refused  it. 


€esiin/re&ijii/. 


(100)  The  process  by  Custo- 
diam  upoo  outlawry  forms  a  con- 
siderable branch  of  the  civil  ad- 
miuistration  of  justice  in  Ireland* 
tJpon  an  application  to  ths  Court 
of  Exchequer  by  motion  after  the 
inquisition  on  the  Capim  uila- 
gaium  the  lands  of  the  Defendant 
are  granted  by  that  Court  to  the 
Plaintiff  by  Cusiodiam,  in  the 


nature  of  a  lease^  reserving  a 
small  rent  to  the  Crown,  See 
4 Inst  111.  Vernon  and  Scriven*s 
Reports  t  title  Custodiam.  Coa- 
rotfs  Treatise  upon  Cusiodiam, 
and  Reports  of  cases  upon  that 
subject.  This  process  is  noticed 
by  Lord  Hardwicke,  2  Atk.  23, 
40a. 
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The  Solicitor  General^  in  support  of  the  hill. 
In  Rowley  v.  Ridley  ( 1 ),  the  cause  hefore  Lord  Thurhu), 
to  which  your  Lordship  has  been  referred,  the  sequestration 
was  for  want  of  an  answer.  It  is  said,  such  a  sequestration  is 
not  to  be  executed,  but  b  merely  to  ground  an  application  to 
have  the  bill  taken  pro  confesso.  Every  day*s  practice .  is 
against  that.  The  real  difference  between  a  sequestration 
upon  mesne  process  for  want  of  an  answer  and  a  sequestration 
*  for  payment  of  a  sum  of  money  to  satisfy  a  decree  is,  that 
upon  the  former  the  Court  does  not  ordinarily  dispose'  of  the 
property ;  but  keeps  it,  using  it  as  a  distress ;  the  object  being 
merely  to  compel  the  party  to  appear  and  comply  with  the 
forms  of  the  Court  to  enable  it  to  make  a  decree.  In  Har* 
rison's  Chancery  Practice  (^2)  this  is  laid  down  correctly  as  to 
the  power  of  sequestrators.  The  ground,  upon  which  Lord 
Thurlouf  refused  the  order  in  Rowley  y.  Ridley,  has  beeki 
mistaken.  The  point,  whether  a  sequestration  for  mesne  pro* 
cess  is  to  be  executed,  wa9  fully  discussed  upon  that  occasion ; 
and  it  was  so  determined  after  a  full  hearing.  The  bill  was 
filed  in  TWitiVy  Term  1781  among  other  purposes,  to  prevent 
spoil  upon  the  estate,  of  which  the  Defendant  Ridley  was  te- 
nant for  life  in  right  of  his  wife,  and  the  Pkintiff  remainder- 
man ;  for  an  account  of  timber  cut,  and  of  the  personal  estate 
of  the  Plaintiff's  father  received  by  the  Defendant  and  his 
wife.  It  was  very  important  to  have  the  answer  of  the  Defen- 
dant. No  effectual  decree  could  be  made  without  it.  It  was 
not  like  a  case,  where  the  object  is  to  have  the  bill  taken  pro 
confesso.  In  Michaelmas  Term  the  Defendant  obtained  time 
to  answer.  Process  issued  at  length  to  a  sequestration.  Upon 
the  18th  oi  November i  1789,  a  motion  was  made,  that  the  te- 
nants should  attorn  to  the  sequestrators.  The  objection  now 
made,  that  the  sequestration  issued  as  mesne  process  only,  and 
before  a  decree,  was  discussed  before  Lord  Thurlow;  who  was 
of  opinion  the  order  should  not  be  then  made,  for  this  reasoil;. 
that  the  sequestrators  had  not  returned  the  names  of  the  te- 
nants. His  Lordship  thought,  tliey  ought  to'  have  returned 
the  names ;  and  that  the  tenants  had  refused  to  attorn.  That 
return  was  obtained.  Lord  Thurlow  in  the  interval  resigned. 
The  question  then  came  upon  the  return  before  the  Lords 

Commis* 

(I)  2  Dick.  022.  (2)  Vol.  I,  327,  &c. 
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Commissioners.    It  was  then  discussed  with  great  investigatioa 
by  the  Registers^  and  by  those,  who  were  employed  for  the 
Plaintiff.     The  Defendant  had  gone  abroad.    AH  his  property 
had  been  conveyed  to  persons  supposed  to  have  fraudulent 
interests.     After  great  discussion  upon  the  ^th  of  January^ 
1784,  it  was  ordered,  that  the  tenants  nominatim  should  attorn 
to  the  sequestrators.     Edward  Ridley  the  younger  claiming 
part  as  a  purchaser,  an  order  was  made  upon  the  20th  of 
Aprils  1784,  upon  his  application  and  that  of  £c/trarc{ /{ic&y 
the  elder,  and  others,  as  tenants  to  Ridley  the  younger,  that 
they  should  be  examined  pro  ♦  inieresse  jsuo  (  3 ).     Another 
ordet  of  the  same  kind  was  made  upon  the  part  of  Broum^  a 
mortgagee.    His  right  was  clear :  but  as  to  the  claim  of  Ridley 
the  younger  there  were  strong  circumstances  to  shew,  that  it 
was  a  mere  contrivance  to  avoid  the  sequestration.     Examina- 
tions were  put  in  after  great  delay ;  and  by  an  order  made  on 
the  S4th  of  May,  1787,  it  was  referred  to  the  Master  to  look 
into  the  examinations  of  Edward  Ridley  the  younger  and  the 
tenants  and  the  depositions  of  the  witnesses ;  and,  in  case  any 
material  circumstances  should  arise,  with  tiberty  to  state  them; 
and  farther  directions  were  reserved.     The  Master's  report 
was  made  upon  the  Slst  otJuly,  1789.    That  was  excepted  to; 
and  upon  the  exceptions  an  order  was*  made  upon  the  13th  of 
July 9  1790,  that  the  Master  should  review  his  Report.     It  was 
then  compromised.     But  the  simple  question  was,  whether  the 
conveyance  to  avoid  the  sequestration  was  fraudulent,  or  not; 
and  the  sequestration  was  one,  that  was  completely  executed; 
and  the  supposition,  that  upon  this  case  a  sequestration  for 
mesne  process  is  not  to  be  executed,  is  erroneous ;  and  arises 
from  confounding  the  motion  before  Lord  Thurhw,  when  upon 
the  ground  I  have  stated  an  order  for  the  attornment  was  re- 
fused, with  the  subsequent  proceedings.     The  order  for  the 
tenants  to  attorn  was  made  by  the  Lords  Commissioners  (4): 
all  the  others  were  by  Lord  Thurlow. 

(3)  Fawcet   v.   FothergiU,    1 
Dick.  19. 

(4)  This  cannot  be  correct. 


That  order  is  stated  both  by  tbe 
Solicitor  General  (Lord  Redes- 
dale)  and  by  Mr.Dickens  (2Dick. 
631 )  to  have  been  made  in  Ja- 
nuary 1704;  and  tbo  greats  seal 


was  restored  to  Lord  Thvrlow 
in  December  1783.  Mr.  JDic*- 
ens,  wbo  strongly  opposes  Lord 
Redesdale  upon  this  point,  adds 
that  Lord  Thurlow  afterwanis 
refused  to  act  upon  that  order. 
See  tbe  note,  2  Ves.  ^  Bca.  185, 
Knight  v.  Young. 


CASES  IN  CHANCERY. 


74D 


Mohun  Y.  Lord Mohun{5\  an  extract  of  which  case  from 
the  Kegister*s  Book  was  laid  before  the  Lord  Commissioner 
Ashhurst,  clearly  proves,  that  a  sequestation  for  not  appearing 
may  be  executed ;  also  that  Lord  Thurlow  was  correct  in  re* 
quiring  the  order  upon  the  tenants  to  attorn  to  be  by  name. 
Deshorough  v.  Cromie  in  the  Court  of  ExcJtequer  shews 
exactly  the  difference  between  a  sequestration  upon  mesne 
process  and  a  decree  for  payment  of  money.  In  Davis  r. 
Davis {G)  it  is  plain  Lord  Hardwtcke  had  no  conception,  but 
that  a  sequestration  for  want  of  an  answer  might  be  executed, 
and  the  Defendant's  goods  or  real  estate  seized:  then  the 
Plaintiff  may  proceed  to  have  the  bill  taken  pro  confesso; 
and  then  he  may  procced>  as  is  directed  in  Maynard  v.  Pom^ 
Jret{7).  It  has  been  stated,  that  the  order  made  in  that 
case  cannot  be  found.  I  have  a  copy  of  it,  dated  the  17th  of 
March  1747.  By  that  order  it  was  referred  to  the  Master  to 
appoint  a  receiver  of  the  freehold  and  leasehold  estates  in 
question ;  and  it  was  ordered,  that  *  the  tenants  should  attorn^ 
and  that  the  sequestrators  should  deliver  possession  to  the 
receiver ;  and  the  Defendant  consenting  to  a  sale  of  the  housc- 
hbld  goods  and  books,  it  was  ordered,  that  they  should  be 
sold,  and  that  the  money  arising  from  the  sale  should  be  paid 
to  the  receiver,  subject  to  farther  order. 

Lord  Hardwtcke  observed,  that  paying  the  costs  merely 
would  not  do  justice;  but  that  he  would  retain  the  process 
for  the  purpose  of  enabling  himself  to  execute  the  decree. 
What  is  there  laid  down  is  in  direct  conformity  to  the  posi^ 
tion  in  Harrison's  Chancery  Practice,  that  the  whole  is  in  the 
discretion  of  the  Court. 

A  Report  was  made  in  that  cause,  stating  a  balance  against 
the  Defendant  of  about  1000/.,  also  what  had  been  received 
by  the  receiver  under  the  sale.  The  amount  of  the  produce 
of  the  sale  and  of  the  rents,  &c.  amounted  very  nearly  to  the 
balance  reported  due  from  the  Defendant ;  and  the  final  order 
was,  that  upon  paying  over  to  the  Plaintiff  the  sum  in  their 
hands,  and  the  Defendant  paying  the  difference,  and  the  costs, 
the  receiver  might  be  discharged.  So  the  sequestration  was 
fully  executed,  and  the  justice  of  the  case  obtained.     Porn^ 

fret'9 

(5)  2  C/i.  Ca.  163.  (7)  3  Afk.  408. 

(6)  2  Atk.  21. 
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freC%  examination  would  have  been  got  in  with  as  much  dif- 
ficulty as  his  answer,  if  the  whole  property  had  not  been  m 
the  possession  of  the  Court.  There  is  a  short  note  of  the 
case  by  Mr.  Broum,  the  King*s  Counsel ;  which  agrees  with 
the  Report  in  Atkyns. 

Wharam  y.  Broughton{%)  is  upon  a  different  point:   but 
Lord  Hardwicke  ^upon  this  subject  incidentally  observes  (9), 
in  conformity  to  what  he  had  determined  in  17479   that   the 
Court  now  orders  goods  to  be  sold  under  a  sequestration  for 
a  collateral  contempt  before  a  decree,  as  after  a  decree,  in 
aid  of  its  proceedings  an^  for  attaining  justice.    In  Hales  w. 
Shqfioe  {10)  it  was  not  at  all  doubted,  that  a  sequestration 
issuing  as  mesne  process  should  be  executed.     The  only  ques- 
tion was,  what  should  be  done  upon  it,  when  executed :  whe- 
ther there  could  be  a  sale  farther  than  to  pay  the  expences  of 
the  sequestration.    The  Defendant  in  that  cause  was  upon 
more  than  one  occasion  treated  by  the  Court  with  great  ten- 
derness.  WUcocks  y.  Wilcocks  (11),  before  Sir  Thomas  Clark, 
who  was  very  accurately  acquainted  with  the  practice  of  *the 
Court,  and  must  haye  known  Lord  Hardmcke's  yiew  in  diat 
decision  in  Maynard  y.  Pon^fret,  is  in  exact  conformity  1o 
that  case.    Your  Lordship  also  concurred  with  it  in  Shaw  y. 
Wright {12).    There  is  no  doubt  therefore,  that  a  seques- 
tration for  mesne  process  to  compel  an  answer  may  be  exe- 
cuted directly,  upon  which  a  decree,  may  be  obtained ;   and 
there  are  many  cases,  in  which  it  is  scarcely  possible  to  ob- 
tain a  decree  but  by  answer ;   and  still  if  the  bill  is  taken 
pro  confessOf  yet  the  sequestration  may  be  made  use  of  to 
compel  the  Defendant  to  account. 

This  bill  is  filed  against  the  Duchess  of  Cumberland,  ac- 
countable for  the  debts  of  the  late  Duke,  standing  out  all 
process  to  sequestration.  It  must  be  presumed  a  balance  is 
due ;  and  therefore  if  the  sequestrators  were  in  possession  of 
the  property,  your  Lordiship  might  order  what  was  taken  fo 
be  retained  to  answer  the  final  balance. 

The  other  difficulty  is  upon  the  foundation  of  the  demand; 
whether  there  can  be  a  sequestration  of  a  chose  in  aciiom. 

This 

(8)  iVes.  180.  the  note.  87. 

(9)  iVes.  1Q4.  (U)  Amb.  421. 

(10)  Ante,  Vol.  I,  80.    See        (12)  Ante,  YoL  III,  SMI. 
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^i^  18  a  poiAt  of  great  ilnpottanoe  to  the  jurisdiction.  It  it 
eatf  be  maintained,  tliat  choses  in  action,  or  rigbts  in  action^ 
cannot  be  sequestered,  all  those  persons,  against  whom  there 
cui  be  no  other  process,  will  be  enabled  to  elude  the  justice  of 
the  Court.  In  Lakes  v.  Meres,  llJames{l3),  the  Court 
entertained  such  a  bill  as  this,  and  made  the  order  we  now 
|>ray  in  aid  of  the  sequestration,  and  the  Renter's  Book 
agrees  with  Tothill.  AH  the  books  of  practice  state,  that  the 
Court  has  sequestered  debts  in  other  mens*  hands.  The  words 
of  the  writ  are  to  sequester  ''  all  his  goods,  chattels,  and  per* 
^  sonal  estate.*'  From  Hide  v.  Peitii  ( 14)  it  seems  as  if  the 
latter  words  ''and  personal  estate**  had  been  added;  and 
the  form  was,  I  presume,  altered  in  that  case.  In  Opi^  v. 
MmxfteUy  before  hard  Macclesfield,  25th  of  February,  1768, 
the  sequestration  was  for  not  paying  money :  but  that  makes 
no  difference  as  to  the  power  of  the  sequestrators.  Under  a 
sequestration  for  want  of  an  -answer  they  are  equally  to  take 
the  property^  and  obey  the  orders  of  the  Court.  The  order 
in  that  cause  was  that  the  Commissioners  of  the  Victualling 
and  Ordnance  offices  shoiidd  pay  the  money  in  theit  hands  be- 
longing to  the  Defendant  to  the  sequestrators.  *  That  was  a 
ri^ht  of  action.  It  was  also  determined  in  the  same  cause  by 
sii  Ord^r,  made  on  the  16th  of  March,  1718:  a  person  named 
Toumay  being  suspected  of  having  money  of  the  Defendant's 
in  his  hands,  an  order  was  obtained  to  examine  him  and  the 
elerks  of  the  Ordnance  and  Victualling  offices  as  to  what 
money  was  in  their  hands,  belonging  to  the  Defendant.  In 
Barrington  v.  Hereford,  in  1775,  before  Lord  Bathursi,  the 
^Commissioners  under  a  sequestration  returned  a  legacy  given 
to  the  Defendant ;  and  it  was  ordered,  that  the  executor 
should  pay  the  legacy  into  the  Bank. .  It  was  not  money  due 
in  the  cause.  A  sequestration  is  upon  the  same  principle  pre- 
^eisely  as  an  outlawry.  Except  in  the  case  of  privileged  per- 
aoAs  it  issued  only  after  a  commission  of  rebellion ;  after  the 
.person  has  been  treated  aa  a  species  of  outlaw,  as  a  rebeL 
Unle^  these  proceedings  can  be  had,  the  whole  justice  of  the 
Court  may  be  defeated  by  i>ersons,  whose  tank  in  life  does  not 
admit  of  process  against  their  persons,  but  whoiimy  be  in  the 
receipt  of  large  property. 

(13)  Toth.'  17ii. 

^14)  1  Ch.  Ca.  01,  affirmed  iti  ParHament.  See  4  Sac.  Abr.  4i&i 
Vol.  IV.  3  E 
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*  This  dettitirrer  therefore  ought  to  Jfe  over-ruled;  Th^  prtfP 
ciple.of  it  would  just  as  much  apply  to  the  whole  as  to  anyt 
part;  and  by  answering  to  part  and  demurring  only  aa 
to  the  money  in  their  hands  they  have  decided  upon  the 
principle. 


[  744] 


Mr.  Mansfieldg    and  Mr.  Martin,    in    support    df   die 
demurrer.  * 

No  instance  has  been  stated  of  such  a  bill  against  a  person 
supposed  to  have  property  liable  to  be  sequestered^  as  goodsj 
or  that  sort  of  property  not  liable  to  sequestration,  as  choset 
in  action  ( 15),  debts  due  to  the  Defendant.     Your  Lordship 
will  not  make  a  new  precedent,  and  make  the  process  of  this 
Court,  which  may  be  enforced  immediately  by  order,    the 
source  of  a  new  suit.     It  certainly  cannot  be  the  law  of  this 
Court,  that,  to  compel  a  person  to  appear  or  answer,  debts 
due  to  the  Defendant  may  be  taken  hold  of.     Afaynard  v^ 
Pamfret   and  Wileocks  v.  Wikocks  were  a  great  stretch  of 
power;    though  certainly  for  the  ends  of  justice.      In   the 
&rmer  of  those  cases  it  was  admitted,  the  goods  could  nof  be 
sold  without  consent.    This  mesne  process  is  now  to  operate 
as  an  execution,  to  uiswer  a  demand  in  its  nature  unliquidated^ 
and  which  it  may  take  up  years  to  investigate.     It  has  no  ana* 
logy  to  any  other  instance  in  the  law  of  this  country. 

The  next  difficulty  is,  how  it  is  possible  to  take  hold  of  debU 
in  choses  in  action.  This  point  is  reduced  to  two  cases,  with 
all  the  industry,  that  has  been  used :  first  that  from  ToihiU: 
secondly  Opie  v.  Maxwell.  The  former  is  very  short ;  and  it 
occurred  at  an  early  period,  when  the  duty  of  sequestrators 
was  very  ill  understood.  That  is  completely  answered  by  the 
opinion  of  Lord  Nottingham  {16);  who  in  his  System  of  tie 

Practice 


(15)  Lmoten  v.  7%e  Mayer,  S^c. 
i>f  Chkhetter,  2  ilfer.  395. 
'  (16)  These  quotations  were 
taken  from  Lord  Nottingham's 
MSS.  in  the  possession  of 
Mr.  Hargrave.  See  also  J9ro- 
grave  v.  Watti,  Cro.  Etiz.  651. 
^Itfst.BA.    WallerVCa$e,  Mich. 


20/amef.  Olwayfi  Cose,  5  C^kar. 
Bill  ▼.  HdMir,  22  4-  23  Char.  II. 
Lords'  Votes  against  sequestra- 
tions. Sir  Thomas  Reeteg'M  Cats, 
in  Lord  Coventry's  time.  Se^ 
several  other  authorities  refer- 
red  to  in  Hinde'M  Chan.  Prac 
127. 
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J^ritctiee  X)/  a  Court  of  Equitt/  trenting-ot  Sequestradomsays^ 
it  is  bul  in  the  nature  of  a  continuing  Levari  facias;  and  that 
«  person^  who  had  obtained  it  against  a  man  injuriously  dis- 
]>osse8sed j  could  not  sue  the  wrong-doer ;  for  a  right  of  action 
<cannot  be  sequestered. 

Jjord  Nottingham  also  in  his  Prolegomena  of  Equity,  chap- 
ter 28,  treating  of  sequestrations,  and  answering  [objec- 
tions to  them,  cites  jGibbons  v.  Buchoorth,  Trtnity  Term^ 
24f  Charles  II ;  which  is  an  authority,  that  a  chose  in  action 
cannot  be  sequestered.  A  partner  with  Thomas  Handy^ 
master  of  a  ship  in  a  voyage  to  Chdnea,  sued  as  adminiistratoiT 
to  sequestration  for  want  of  an  answer;  and  then  sued  a  mer- 
chant, who  had  possessed  nineteen  bars  of  gold,  the  property 
of  Handy 9  and  coined  them.  It  was  held,  that  the  sequestra- 
tion was  ho  title ;  for  a  mere  right  of  action  cannot  be  seques- 
tered.   That  point  was  directly  before  the  Court. 

In  Opie  V.  MaxweU  there  was  a  decree  for  payment  of 
money ;  and  process  issued  to  sequestration  for  not  obeying 
the  decree.  Money  was  due  to  the  Defendant  from  the  Com<p 
jtnissioners  of  the  Victualling  and  Ordnance  offices ;  and  upon 
.the  application  of  the  sequestrators  it  was  ordered  to  be  paid 
40. them :  but  th^  Commissioners  were  willing  to  pay  according 
!to  the  order  of  the  Court:  no  resistance  was  made;  and  pro-^ 
Imbly  the  Defendant  did  not  appear.  The  other  part  of  the 
.case  was,  that  Toumay,  an  iron-merchant,  being  suspected  of 
Jiaving  money  of  the  Defendants  in  his  hands,  upon  the  ap- 
plication of  the  sequestrators  an  order  was  obtained  to  examine 
Jhim  and  also  the  clerks  of  the  Victualling  and  Ordnance  offices 
'as  to  what  money  was  in  their  hands.  That  was  a  hostile 
proceeding  against  Tournay,  I  admit :  but  that  is  the  only 
•case,  in  which  such  a  thing  appears.  Upon  what  principle 
*  such  a  jurisdiction  can  be  exercised,  has  not  been  stated,  [  *745  ] 
In  no  part  of  the  law  is  such  an  execution  to  be  found.  A  man 
may  have  100,000/.  in  the  funds;  and  his  creditors  cannot 
.possibfy  touch  it (17),  being  a  debt  from  the  public:  much 

lesf 


{  (17)  See  Dundas  v.  Dutens, 
ante,  Vol.  I,  '196»  and  the  note, 
108.  Lord  Thurlow's  judgment 
pn  this   point,    198,    seems  to 
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hare  been  overlooked  by  Lord 
Manners:  1  Ball  ^  0ea(.  390> 
McCarthy  r.  O^old. 
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leis  can  tbey  reach  a  debt  from  any  other  person.    The  fom 
of  the  sequestration  expresses  goods,  chattels,  and  personal 
estate :  but  what  is  meant  by  that  does  not  appear  except  in 
tfiat  single  case.     In  Morriee  v.  The  Bank  of  England  (IS) 
Lord   Talbot   took    into    consideration  the  difference  as  to 
executions  between  Courts  of  Law  and  Courts  of  Eqiuty; 
and  considers  that  of  Courts  of  Equity  as  more  efiectual  on 
account  of  the  process  of   sequestration;    and   there  Lord 
Talbot 9  when  particularly  contrasting  the  execution   in  this 
Court  and  at  law,  and  giving  the  preference  to  that  in  this 
Court,  does  not  notice  any  power  in  the  Court  to  lay  hold  of 
mhoses  of  aetkm,  but  confines  it  to  goods.     That  is  certainly 
ihe  general  understanding.     When,   and  by  what  authority, 
could  thb  Court  establish  a  process  to  take  ehoses  in  action  i 
What  can  be  more  absurd  than  upon  a  process,  which  is  either 
to  compel  an  appearance  or  an  answer;  which  should  be  en- 
forced with  as  much  expedition  as  possible,  to  take  chases  in 
action  under  the  denomination  of  personal  estate  ?     How  are 
the  sequestrators  to  obey  the  writ  ?    Can  they  bring  an  action  t 
Perhaps  the  debtor  may  pay  the  money  volmitarily :  but  if  not^ 
there  is  no  way,  by  which  the  sequestrators  can  get  possession ; 
neither  by  action  nor  by  bill.    The  process  according  to  the 
words  of  it  cannot  possibly  apply  to  any  species  of  personid 
estate,  which  the  sequestrators  have  no  means  to  lay  hold  of. 
In  case  of  a  disputed  debt  the  process  is  absolutely  ridieulous. 
Are  the  sequestrators  to  come  to  this  Court  for  an  order  to 
bring  an  action  in  the  name  of  the  creditor?    A  bill  could  not 
be  filed ;  the  proper  remedy  being  by  suit  at  law.     It  is  diff- 
cult  to  conceive  there  should  not  be  numberless  cases,  if  the 
law  was  not  understood  to  be  otherwise.    There  is  no  instance 
but  diose  two ;    for  Barrington  v.  Hereford  terns  out  uki- 
mately  to  be  nothing.    Lord  B^tthurst  did  direct  like  Defendant 
to  pay  to  the  sequestrators  a  siun  of  money,  to  be  paid  by 
them  into  the  Bank,  subject  to  the  claims  upon  it,  and  subject 
to  &rther  order;  and  no  farther  order  appears.    The   fiict  is, 
Sir  James  Hereford  was  himself  desirous  of  paying  the  legacy, 
and  did  not  oppose  the  order.    There  must  have  been  many 
instances,  if  it  was  not  understood,  that  from  the  nature  of 
the  process,  and  the  analogy  to  process  against  goods  at  law, 

sequestrators 
(18)  Far,  21T.    4  Bro.  P.  C.  287. 
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•equestrators  can  take  only  goods  properly  so  called.  Tliis 
bill  is  contrary  to  Lord  Macclefield*a  idea  in  Opie  v.  McixweU. 
for  it  supposes,  the  sequestrators  may  even  get  money,  that 
might  get  into  the  banker's  hands  after  service  of  ^  copy  of 
the  sequestration :  in  that  case  it  was  only  as  to  money  in 
tlieir  hands  at  the  time.  Money  paid  into  a  banker's  only 
gives  a  right  of  action.  The  specific  cash  or  notes  cannot  be 
recovered. 

These  Plaintiffs  are  purchasers  of  annuities  from  a  gentle- 
man, for  whom  the  Duke  of  Cumberland  was  security.  The 
Puchess  has  paid  in  discharging  debts  by  simple  contract  «s 
much  as  she  received  from  the  assets:  but  this  being  by  spe- 
cialty, she  could  not  succeed  upon  plene  odminUiraviL  She 
pught  therefore  to  be  protected,  if  possible. 

Solicitor  General,  in  Reply. 
The  Plaintiffs  purchased  by  auctioA  the  security,  under 
which  they  claim.  The  fact  as  to  Barringion  v.  Hertford  ia 
quite  different  from  what  is  now  stated ;  and  the  ImDs  of  costs 
and  the  other  papers  in  the  cause  prove  it.  The  sequestrators 
were  apprehensive,  that  Sir  James  Hereford  would  pay  it 
over;  and  to  prevent  that  the  order  was  served,  and  the 
petition  set  down  out  of  course  upon  a  special  application. 
It  is  plain  from  the  items  in  the  biUs  of  oostSj  the  proceedings 
were  not  amicable.  In  Rowley  v.  Ridley  it  appears  by  the 
Register's  Book,  that  the  tenants  were  ordered  to  attorn  ttod 
pay  the  rents;  and  the  rents  in  arrear  were  a  chose  in  a^ian^ 
In  Maynard  V.  Pomfret  it  appears,  that  the  whofe  bakosoe 
was  finally  paid  by  the  Defendant  in  consequence  of  the  ac- 
count being  stated ;  and  the  goods  in  the  hands  of  the  seques- 
trators had  been  delivered  to  a  person  upon  his  securing 
the  value. 
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Lord  Chancellor. 
By  this  bill  you  pray  nothing  but  a  discovery.     No  specific    Plaiotiff  pey a 
reUef  is'  prayed.    Therefore  you  file  the  bill  in  this  form,  that  the  cosli  epott 
of  necessity  you  must  pay  them  the  costs.  •  '^"  ^  ^^ 

I  am  inclined  at  present  to  over-rule  the  demurrer ;  for  I  am  ®®^*'y- 
not  quite  so  clear,  what  I  may  do  afterwards,  when  the  De- 
fendants have  answered,    I  wish  the  process  could  go  the 

extent 
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extent  you  desire.  When  one  considers  the  immense  mass  of 
property,  that  may  he  possessed  in  this  kingdom,  answerable 
for  nothing.  Suppose,  a  great  landed  estate  was  .converted 
into  an  annuity  upon  the  consolidated  fund:  no  process  can 
reach  it,  unless  this  Court  can  get  at  it  On  the  other  hand 
I  am  not  aware  of  all  the  consequences  of  either  impounding 
the  money  in  the  hands  of  the.  bankers-  or  making  them  pay 
the  money.    Why  not  against  the  bank  ? 


The  SoKciior  General. 
"  There  is  in  almost  every  Act  of  Parliament  creating  funds 

a  provisicm,  that  they  shall  not  be  sequestered. 

•--••■  .  « 

Lord  Chancellor.   .  ■• 

Then  it  will  go  to  all  chartered  Companies. 

I  think,  there  is  no  harm  in  over-ruUng  the  demurrer. 
Upon  the  techmcal  rules^  strictly  speaking,  I*  believe  the 
answer  over-rules  the  demiurer.  They  have  no  more  business' 
to  answer  one  question  than  the  other.  They  might  have  had 
bank-notes  deposited  in  their  hands.  They  take  upon  them- 
selves to  construe,  what  are  effects. 


- .  The  demurrer  was  over-ruled. 

a 

The  Solicitor  General  added,  that  the  orders  upon  tenants 
are  universally  to  pay  their  arrears  as  well  as  the  accruing 
rents;  and  referred  to  HambUn  v.  Ley (19),  in  Chancery  before 
Jjord  Hardwicke,  the  19th  of  October,  1744,  and  Fawcet  v. 
Fotherg%U\^\  before  Lord  Cowper,  cited  in  that  case  by  the 
SoUcUor  General.  . 

The  Lord  Chancellor  observed,  there  is  no  execution  at 
law  against  the  land,  that  will  likewise  go  to  the  arrears. 

,  (10)  1  2>9cA.>4.    8  Sw(m$t.  301,  n.  (20)  1  Dick.  19.      . 
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KIRBY  r.  POTTER.  1799.  • 

JnJylOth. 
HE  testator  by  his  will,  dated  the  24th  c{ December  1795,    Legtaoy  ^of - 

Ifter  giving  directions  as  to  bis  intermenty  desiring,  that  ''  1000^  out 
Ae  interest  of  100/.  of  his  Bank  Annuities  be  applied  &om  "  of  my  Re- 
time  to  time  to  keep  his  monument  in  repair,  and  directing,.     ""'^^  .    „ 
that  all  the  money  given  by  him  be  paid  within  six  months 
after  his  decease,  among  several  legacies,  all  pecuniary,  gavfs  Q^^f » .  ^^ 
to^  th&  poor  of  the  parish  of  Chdsea  100/.,  to  be  laid  out  in  Qourt  leanins 
stock  ;  and  to  Mrs.  Ann  Kir  by,  who  had  Uved  many  years  as  against  hold- 
house-keeper  to  him  the  sum  of  fifty  pounds  for  her  integrity  ing  ^  legacy 
and  care.     The  will  then  proceeds  thus :  specific,  unless 

?  **  To  whom  I  do  abo  give  and  bequeath  idi  my  leasehold  ^  ^^J  J  *^ 
--  ^  /•        1  M    •  .  ^»   »         ^,1  tended.    Tne ' 

'^  estate  consistmg  of  four  houses,    situate  atChelseaf  ^'  ^^^  r    rt        Id 

*!  to  whom  I  moreover  give  and  bequeath  my  annuities  in  two  ^^^^  ^^^  ^^^ 

separate  orders  of  thirty  pounds  per  omtiim  payable  out  of  consideration 

his  Majesty'iS  receipt  of  Exchequer  ibr  and  during  the  re-  evidence  of 

^  mainder  term  of  my  iiiterest  therein.     I  give  and  bequeath  the  valoe  of 

'f  likewise  to  her  son  Francis  Kitching  Kirby  [the   sum  of  ^^®  stock  at 

**  six  hundred  pounds  and]  my  annuity  being  a  septate  order  /  ,, 

**  N**  931  of  ten  pounds  per  annum  payable  also  out  of  his     ,  *    ^ 

**  Majesty's  receipt  of  Exchequer  for  and  during  remainder  , 

".  term  of  my  interest  therein."  ^J^J  „or  .a 

By  this  wiU,  which  was   duly  executed  accordmg  to  the  erasure  of  a 

statute  of  FraudjB,  a  real  estate  was  devised  to  the  Defendant. legacy  to  the 

who  was  also  appointed  executor  and  residuary  legatee.    The  s^me  person 

words  inclosed*  between  brackets  were  erased:  but  no  notice  J*y  ^"®  ^*^» 

was  taken  of  the  erasure  in  the  attestation  or  otherwise*  f* 

upon  the 

'  words  of  the 

r  The  testator  made  the  following  codicil,  dated  the  26th  of  ^^^i^^ 

April,  1798. 

My  intention  and  will  by  the  codicil  added  hereto  is  to 

give   to  Francis  Kitcking  Kirby  a  Megapy  of  one  thousand 

'^.pounds  out  of  my  Reduced  Bank  Annuities  3(per  cents  by. 

^^  my  executor  within  one  month  from  my  decease  for  his  in-. 

**  jtegrity,  sobriety,  and  good  behaViour,  and  deserving  person 

*1  in  every  respect/' 

'''"'.  •        '  •..  .. 

..The  bill  was  ftle^hy  FfQtici^  Ki}ching Kirby ^  wjio^as  tfee* 

bwq{4w  Kirby,  claiming  under  the  codicil  1000/.  as  a  pecu- 
niary 


KiRBY 
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1709;  iiiary  legacy ;  and  the  only  question  was,  whether  that  legacy 

was  pecuniary  or  specific. 

The  testator  had  above'  3000/.  3  per  cent.  Reduced  Bank 
iPpTTER^       Annuities,  besides  other  Stock. 

The  Plaintiff  went  into  evidence,  that  at  the  date  of  the 
codicil  the  value  of  1000/.  Reduced  Bank  Annuities  wa$  no 
more  than  470/.  sterling. 

,  The  Master  of  the  Rolls  desired  the  Counsel  for  the  Pbun* 
tiff  to  go  upon  the  words  only ;  and  added  that  he  could  take 
no  notice  4of  what  had  been  struck  out  of  the  wilL 
"... 
Mr.  Piggott,  for  the  Plamtiff. 
The  intention  appears  clearly,  to  give  1000/.  in  money.    The 
terms  the  testator  has  used,  expressing  high  regard  for  tlus 
,  legatee,  shew  the  oliject  to  be  to  increase  rather  than  diminish 

his  bounty.  The.  direction  to  pay  the  other  legacies  in  sue 
months  was  to  giite  time  for  collecting  the  personal  estate. 
If  the  testator  had  only  that  precise  sum  in  this  fund,  the 
Defendant  might  have  a  plau»ble  argument;  but  the  fiict 
opposes  that. 

Mr.  Grant  and  Mr.  Stratford^  for  the  Defendant. 
I  lay  out  of  the  case  all  argument  from  the  legacy  supposed 
to  have  been  given  by  the  will.  It  does  not  appear  to  luore 
been  struck  out,  when  the  testator  made  the  codicil,  nor  at 
what  time  it  was  done.  It  might  have'  been  long  before.  It 
does  not  appear  what  the  fluctuation  of  his  intention  might 
have  been  between  the  dates  of  the  will  and  the  codiciL  The 
legacy  given  by  the  codicil  cannot  be  argued  to  be  a  substi- 
tution 'at  the  moment  of  a  better  legaey  for  one  given  by  tlie 
will.  The  annuity  of  10/.  remains  standing  in  the  wilL  The 
testator  knew  perfectly  well  how  to  give  pecuniary  legacies 
and  legacies  of  stock*  He  directs,  when  his  pecuniary  legacies 
are  to  be  paid.  The  phrase  in  the  codicil  is  no  where  made 
use  of  in  the  will.  In  that  the  word  "  sum  **  occurs,  whidi 
points  to  money.  If  he  had  said  "  1000/.  my  Bank  Annuities,* 
it  would  be  clearly  specific.  A  legacy  of  .1000/.  Bank  Aa« 
nuities  would  not  be  so  specific  as  '^  1000/.  out  of  my  Bank 
**  Annuities."    That  shews,  he  had  more.    If  he  meant  a 

pecuniaiy 
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pecuniary  legacy,  what  possible,  reason  could  there  be  for         i79Pf» 

giving  it  out  of  the  Bank  Annuities  I    The  allusion  to  the         ^^""^ 

stock  is  introduced  for  no  other  purpose  than  to  make  it       ^'^^^ 

specific  'The  direction  as  to  the  monthis  materia)L  .  If  it  is      Pottbil 

a  pecuniary  legacy,  why  is  that  annexed  to  it  any  more  than 

the  others?    There  is  a  plain  obvious  meiming,  supposing  it 

JEi  legacy  of  stock;  that  the  legatee  might  have  the  benefit 

of  the  accruing  dividend;  which  arises  without  any  effort  or 

pains  of  his  own.    Money  would  not  be  so  certainly  productive 

of  interest    It  csmnot  be  without  some  intention;  and  no 

other  can  be  resorted  to  but  an  intention  to  give  stock.    The    .    , 

proof  of  the  value  of  the  stock  at  the  date  of  the  codicil  is  nojt 

materiaL    The  testator  did  not  suppose  he  should  die  updn 

that  day.    A  legacy  of  a  cross  to  be  taken  from  a  necklace  ia 

clearly  specific :   so  a  horse  out  of  his  stud  at  Newmarket. 

Danvers  v.  Manning  {Zl  )•    Upon  Purse  v.  SnapUn  (22)  and 

all  the  other  cases  it  must  be  saidj  the  word  ^^  my"  makes.it 

apecific.    The  act  to  be  done  by  the  executor  b  of  the  natui^e 

of  the  thing  given:   that  is,  the  stock  is  to  be  transferred 

within  one  month.    It  was  reasonable  to  give  the  executor 

time  to  go  the  Bank  and  make  the  transfer.    That  may  be 

die  reason* 

Mr.  Piggott  in  Reply,  was  stopped  by  the  Court. 

Master  of  the  Rolls. 
I  am  of  opinion  with  the  Plaintiff^;  but  not  upon  the  wiH 
and  erasure.  That  rather  makes  against  him;  for  in  the  will 
the  expression  ^^the  sum^  is  used.  Then  the  phrase  being  • 
varied  in  the  codicil,  and  this  legacy  being  given  without  the 
expression  **  the  sum,**  if  I  was  to  d^ide  upon  that,  I  should  be 
against  the  Plaintiff.  But  for  the  •reasons  g^ven  by  Mr.  Grant 
it  would  be  a  very  erroneous  ground  of  decision  to  call  in  aid 
flUich  doubtful  points  cbnceming  the  timej  when  the  erasure 

was 

(21)  2  Bro.  C.  C.  18.  Roberfi    v.   Poeoek,    Ckawattk 

(22)  1  Atk.  414.  See  Mr.  San^  v.  Beeek,  Inmei  v.  Jokntom,  150»      . 
deni's  notes  to  that  case ;  Mr.  d55,  568.    Coleman  t.  Cot^man, 
Cox*n  noib   to  BitUon  r.  Pinke,  Vol.  II,   639;    and  the  ndC6| 

1  P.  Wnu.    530 ;   and  Rider   v.    641. 
Wager,  2  P.  IVms.  QW.    Ante, 
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1790.         VAS  made,  and  what  was  floating  in  his  mind,    llierefore  I  lay 

that  entirely  out  of  the  €a8e>  and  decide  upon  the  construction 

of  the  codicH  itself.     I  admit  as  to  the  legacy  in  the  beginning 

l^OTTBiU       of  the  will,  the  construction  must  be,  that  it  is  lOOL  Bank 

**  Of  my  Annuities.     If  the  legacy  given  by  the  codicil  had  been  '^  of 

«  stock,"  or      •'.my  stoqk,"  or  "m  my  stock,"  or  "  part  of  my.  stock,"  I 

"  mmy  stock,    ghoiild  have  held  it  clearly  a  specific  gift  of  an  aliquot  part  of 


KiRBY ' 
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or 


j]*751]  the«tock.  The  pecuniary  legacies  *  are  directed  to  be  paid 
"  Jfm  stock*'  ^*^  *'*  months.  The  testator  thinking  he  had  not  done 
will  make  a  Mifficient  for  the  Plaintiff  by  the  annuity  of  10/L  but  that  for 
legacy  specific.  ^  integrity,  sobriety,  and  good  conduct,  he  deserved  some** 

diing  more,  gives  him  this  legacy  by  the  codicil.     A  gift  of 
1000^.,  no  doubt,  means  1000/.  sterling  :  but  undoubtedly  that, 
may  be  explained.    It  is  said,  the  words,  that  follow,  **  out  of 
*f  my  Reduced  Bank  Annuities  8  per  cents.''  are  synonjrmous^ 
to  the  words  I  have  stated :  ^'  part  of  my  stock,"  &c     They 
are  not  synonymous  by  any  means ;  for  1000/.  may  be  raised, 
by  selling  ^o  much  stock  as  would  produce  that  sum,,  or  by. 
borrowing  upon  it.    Suppose,  it  was  1000/.  out  of  a  leasehold 
house:  it  would  be  a  charge.    The  direction  as  to  the  month 
is  very  material,  .if  sl^ht  circiunstances  are  to  be  called  in  aid. 
Why  should  one  month  be  mentioned?    Why  should  not  the 
transfer  be  immediately  ?    Why  not  as  soon  as  conveniently 
might  be  ;  ^ving  him  all  the  accruing  dividends  in  the  mean 
time  ?    The  only  effect  of  that  direction  would  be  to  deprive 
him  of  the  dividend ;   which   could  not   be  the    intention. 
Thei!e  certainly  must  b<e  time  for  the  actual  transfer:   but 
the  testator  might  have  given  the  Plaintiff  all  the  dividends. 
A  specific  le-    Every  one  knows,  a  specific  legacy  of  a  corpus  passes  fnm 
gacy  vests  im-   the  death  of  the  testator.   It  vests  immediately  from  that  time, 
mediately  from  There  is  a  very  untechnical  expression  used  with  regard  to 
the  death  of    gtock.    There  is  literally  no  such  thing  as  lOOi.  stock.     The 
the  testator.     ^  ^^^  ^ents.  are  only  perpetual  annuities,  granted  for  ever, 
The  3  per       i^deemable  by  the  puUio  upon  the  payment  of  a  oertaia  sim. 
cents,  are  per-  gf  money  (23).     Knowing,  however,  that  in  common  parlance 

petoal  an-         people  speaking  of  stock  will  so  express  themselves,  we  must 
nnities  granted  -^  *^    .      ^  -^        . 

for  ever,  re-     •  *PP*y 

deemable  by      *  (S3)  Post,  VoL  IX»  177»   in   the  judgment  of  WiUmm   r. 

the  pablic.         fFi^tlmaii.  ,  .        ^ 

The  common 

expression  therefore  of  ''100/.  stock,"  cVo.  is  iiico|Tect., 
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apply  it.  But  wlieiiever  there  iis  a  legacy  ^f  a  given  smn, 
there  must  be  positive  proof,  that  it  does  not  mean  sterling 
money/  in  order  to  make  it  specific.  If  this  legacy  had  been 
expressed  thus,  ^*  part  of  my  Reduced  Bank  Annuities/*  or 
"  in  my  Reduced  Bank  Annuities/  I  could  not  have  consi- 
dered, that  the  testator  meant  any  thing  but  an  identical  part 
of  that  corpus:  but  when  the  phrase  is  ''  1000/.  oiit  of  my 
'^Reduced  Bank  Annuities,**  the  sense  is,  that  the  executor 
dhall  raise  1000/.  by  selling  so  much  of  that  stock;  and  thisr 
being  a  fund,  to  which  he  can  have  immediate  recourse,  he  i» 
ordered  to  do  so  within  a  month.  Therefore,  though  in  iny' 
private  opinion  there  is  great  doubt,  what  he  meant,  I  must' 
kold  this  to  be  a  legacy  of  1000/.,  to  be  raised  and  paid  out  of 
that  fund,  as  a  specific  security  and  more  easily  come  at,  than 
a  legacy  out  of  his  estate  in  general  might  have  been. 

Declare,  that  the  sum  of  lOOk)/.  sterling  is  to  be  raised  out 
af  the  testator's  3  per  cent.  Reduced  Bank  Annuities,  and^ 
paid  to  the  Plaintiff*:  let  the  Master  compute  interest  upon  it 
at  the  rate  of  4  per  cent,  from  the  end  of  a  month  after  the 
testator's  death.  I  am  not  inclined  to  give  the  Plaintiff*  costs. 
He  ought  to  be  satisfied  with  his  legacy:  but,  I  think,  I 
inust  according  to  the  course  of  the  Court  give  him  costs  out 
of  the  estate. 


1799. 


Another  rule  is,  that  no  legacy  is  to  be  held  specificj  imless 
demonstrably  so  intended. 
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ROGERS  V.  MACKENZIE.  1799. 

July  nth. 
nPHE  bill  was  filed  by  the  assignees  of  the  estate  apd  eff*ect8,   Contribation 

of  Henry  Roberts^  John  Roberts^  and  Mark  Gregory ^  decreed  be- 

bankrupts,  against  the  assignees  of  the  said  Mark  Gregory y.  tween  the 

mi^  joint  and  se-* 
parate  estates : 
the  former  haviog  paid  beyond  the  proportion  of  a  debt  to  the  Crown 
under  an  Extent ;  and  the  bankrupts  being  bound  jointly  and  severally. 

9 

A  debt  to  the  Crown  preferred  to  creditors  under  a  bankmptcy :  the 
sberifT  being  in  possession  under  several  Extents  ;' one  of  which  for  part 
of.  the  debt  was  tested  the.  day  the  provimonal- bargdii  and  sale  and 
assignment  were  executed :  the  others  having  issued  subsequently. 


Rogers 

9m 
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1789#  and  Thomas  Gregory^  bankrupts*    Tlie  prayer  of  the  hill  was, 

that  an  account  may  be  taken  of  the  seyeral  sums  of  money 
piaid  by  the  Plamtiffs  in  discharge  of  a  debt  to  the  Crown,  and 
Mac-  the  expences  attending  the  same,  and  the  application  to  the 

K&MziB.       Court  of  Exchequer;  and  how  much  the  respective  estates  of 
the  said  Roberts  and  Co.  contributed  respectiyely  to  the  dis- 
charge thereof;  and  that  it  may  be  declared,  that  the  Plaintiffii 
Under  the  circumstances  are  entitled  to  a'contributioli  equal  to 
one-fourth  part  of  the  sum  of  G666/.  1&.  2d.  from  the  estate 
of  the  said  Mark  Gregory;  and  that  the  Defendants  may  be 
decreed  out  of  the  estate  of  the  said  Mark  Gregory  come  to 
their  hands  to  pay  to  the  Plaintiffs  so  much  as  will  make  tsf 
one-fourth  of  what  shall  be  found  to  have  been  so  paid  by 
Plaintiffs  in  discharge  of  the  debt  to  the  Crown  and  the  ex- 
pences attending  the  same,  &c. 

By  the  decree  made  upon  the  I8th  of  iiprtl,  1796,  an  ac- 
count was  directed  of  all  sums  of  money  paid  by  the  Plaintiflb 
in  discharge  of  the  debt  to  the  Crown,  in  the  pleadings  men- 
tionedy  and  the  expences  of  the  application  to  the  Court  of 
Exchequer  attending  the  same ;  and  it  was  declared,  that  the 
*  Plaintiffs  as  assignees  of /ioder^  and  Co.  ought  to  be  reim- 
bursed the  money  paid  by  them  in  discharge  of  the  said  debt 

[  ^753  ]      to  the  Crown  and  charges,  for  *  which  the  several  real  estates 

of  the  said  bankrupts  were  seized  under  the  extent,  in  sudi 
proportion  as  the  said  estates  ought  to  bear ;  and  it  was  or- 
dered, that  the  Master  should  state,  what  proportion  the 
real  estate  of  Mark  Gregory,  which  had  been  sold  by  tbe 
Defendants 'ought  to  contribute;  without  prejudice  to  aoy 
question,  which  might  arise  upon  the  accounts  to  be  taken 
between  the  joint  estates  of  the  said  bankrupts  and  the  re- 
spective demands  of  the  joint  and  several  creditors  under 
each  commission. 

The  Master  by  his  report  stated,  that  some  time  previous 
to  November  1791,  Henry  Roberts,  John  Roberts,  and  Mark 
Crregory,  as  co-partners  carried  on  the  business  of  bankers 
'  under  the  firm  of  Roberts  and  Co.  in  the  Isle  of  Wight  in 
equal  shares;  and  Mark  Gregory  was  at  die  same  time  a 
partner  in  the  mercantile  house  in  London  under  the  firm  of 
Mark  and  Thomas  Gregory.  On  the  9th  o{  November  1791 
Mark  and  Thomas  Gregory  were  decjaxed  bankrupts ;  and 

Defiendants 
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Defendants  were  chosen  assigoees  of  ihenr  estate ;  and  a  pror         1790|» 

viskmal  bargain  and  sale,  bearing  date  the  9th  otNov^ber      -o'^^^ 

1791)  of  the  real  estate,  and  an  assignment  of  the  pers<»ial  ^ 

estate,  were  duly  executed :  but  the  provisbnal  assignee  did         Mac-  ^ 

Hot  obtain  possession  under  the  same  previous  to  the  issuing         bmzis* 

of  the  Extent  for  3100/«  hereinafter  mentioned ;  and  a  few  dajfs 

afterwards  Henry  Roberts,  Jofm  Roberts,  and  Mark  €rr^ 

gory,  were  also  declared  bankrupts.    The  Receivers  of  Taxes 

Iiad  been  accustomed  to  place  monies  ecileeted  for  taxes  in 

the  bank  of  Roberts  and  Co. ;  and  at  the  time  of  their  fiiilurt 

they  were  indebted  to  the  Crown  in  respect  of  such  Receivers 

in  several  sums,   amounting  in  the  whole  to  6401/*  1^.  &(/» 

Two  extents  for  3100/:,  tested  the  ^h  of  November  1791^  and 

directed  to  the  Sheriffs  of  London  and  Hants,   issued  f<Nr 

recovery  of  the  said  debt.     The  Sheriffs  of  London  under  the 

extent  seized  the  separate  property  of  Mark  Gregory;  axiA 

aold  the  same  for  824/.  I5s.  6d.;  and  deducting  43/.  14^.  6d. 

ihe  poundage  applied  the  remaining  7812i.  Is.  in  part  discharge 

ibf  the  debt  to  the  Crown. 

On  the  10th  of  November  1791  the  Sheriff  of  Hampsbhre 
iteised  under  the  extent  various  parts  of  the  joint  and  separate 
real  and  personal  estate  and  effects  of  Henry  Roberts,  John 
Roberts,  and  Mark  Gregory,  in  the  Isle  of  Wigki;  and  he 
continued  in  possession  under  several  other  extents,  subse- 
quently issued,  and  tested  respectively  the  11th  and  16th  of 
Ndvember  1791.  In  Hilary  ♦Term  1792  tihie  Plaintiffs  ob-  [  ^754  ] 
tained  an  order  in  the  Court  of  Exchequer,  that  on  payment 
by  them  of  what  should  be  found  due  to  the  Crown  and  the 
espences  the  Sheriff  of /loinpMire  should  deliver  up  to  the 
plaintiffs  all  the  goods  and  chattels  seizied  by  him  under  the 
said  several  extents ;  which  he  accordingly  did  on  payment  by 
the  Plaintiffs  of  the  sums  directed  by  the  order.  The  Pkin- 
tifis  in  order  to  pay  the  said  several  sums,  amounting  togeth^ 
wi^  the  expences  to  6710/.  Is.  8d.  were  obliged  to  borrow 
knoiiey,  and  to  sell  such  part  of  the  joint  and  separate  property 
of  the  said  bankrupts  as  came  to  their  hands ;  and  out  of  the 
produce  thereof  the  debt  was  discharged.  The  product  of 
the  separate  estate  of  Mark  Ch-egory  received  by  the  Plain*- 
tiffs  aitiounted  to  292/.  18^.  7d.  only;  Which  being  added  to 
824/r  15^.  6d.  produced  by  the  separate  estate  of  Mark  Gr^r 

gory 
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^or^  fidld  by  the  Sbefifis  o{  London,  made  1117/.   14s.  W.] 
which  is  the  whole  amount  the  separate  estate  of  Jktark  Gre* 
gory  htidL  contributed  to  the  discharge  of  the   said  debt  ctf 
6710/.  7^.  Sd. ;   and  the  Plaintiffs  paid  5583/;   13#.  Id.  the 
t^idue  of  the  said  debt  and  expences.    Henry  Roberts,  John 
Roberts,  and  Mark  Gregory  were  jointly  and  severaUy  bound 
•as  sureties  to  &e  Crown  for  the  Receivers  on  whose  aoeouat 
the  said  debt  to  the  Crown  was  contracted. 
'   The  Master  therefore  certified,  that  the  real  estate  oS  Mark 
Gregory  ought  to  pay  the  further  sum  of  559/.  17#«  lOc/.; 
which  with  the  sum  of  1117/.  14f.   Id  would  make  1677/1 
11«.  111/.;  being  one-fourth  of  the  whole  debt  to  tlie  Crowd 
and  the  charges ;  for  which  the  several  estates  of  the  bank- 
rupts were  seized. 

'   To  this  report  two  exceptions  were  taken :  first,  that  the 
Master  ought  to  have  certified,  that  the  estate  and  efiects  of 
Mark  Gregory  had  contributed  his  fair  proportion  of  such 
debt  and  charges ;  and  that  his  real  estate  ought  not  to  pay 
any  farther  sum  whatever ;  because  it  appeared  by  a  statement 
bf  facts  brought  in  before  the  Master  and  admitted  on  both 
bides,  that  the  Plaintifis  had  at  different  times  since  the  said 
order  of  the  Court  of  Exchequer  received  out  of  tlie  joint 
partnership  effects  of  Henry  Roberts,    John  Roberts,   txA 
Mark  Gregory,  monies  sufficient  to  reimburse  or  repay  the 
monies  paid   by  them  in  discharge  of  the  said   debt  and 
charges :  secondly ;  that  the  Master  instead  of  calculating  the 
proportions  of  the  debt  to  the  Crown  at  6401/.  Is.  Sd.  ought 
only  to  have  calculated  it  at  3100/.;  because  it  appeared  by 
It  statement  *  of  facts  brought  before  him,  and  admitted  on 
both  sides,  that  an  assignment  of  the  joint  effects  of  Mdrk 
and  Thomas  Gregory  and  a  bargain  and  sale  of  the  separate 
real  estates  of  Mark  Gregory  were  executed  to  a  provisional 
assignee  for  the  immediate  preservation  diereof  on  the  8th  of 
November  1791;  and  that  ail  the  estate  and  efiects  oiMari 
Gregory,  which  were  seiseed  by  the  Sheriff  of  HasUs  under 
the  extent  for  3100/.,  and  of  which  he  continued  in  possession 
under  the  other  extents,  were  not  seized,  nor  were  any  of  the 
extents  except  that  for.  3100/.  issued,  until  after  Afori  Gre* 
gory   had  committed   acts  of  bonkhiptcy,  'and  ai^r  Mark 
Gregory  and  Thomas  Gregory  had  been  deelar^  .l>aiiknipl» 

and 
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and  an  assignment  of  their  personal  estate  and  a  f>^gain  afid 
sale  of  the  real  estates  of  Mark  Gregory  had  been  executed 
to  a  provisional  assignee. 

The  Attorney  General,  iii  support  of  the  Ekceptions;^ 
Contended^  that  the  provisional  assignment  altered  the  pro-< 
perty  of  the  i*eal  estate ;' and  whatever  was  paid  to  ihe  Crown 
after  that  was  paid  wrongfully ;  bIso,  that  it  was  a  joint  debt* 
to  the  Crown  by  the  three  partners ;  and  no  0ne  individual 
was  answerable. 


1799. 


RoaElts 

,  lit  AC- 
KENStB, 


The  Solicitor  General  and  Mr.  Shottjoi  the  Plaintiffi.   ; 

It  is  a  general  principle  of  law,  that,  when  one  surety  payss: 
the  whole  debt,  there  shall  be  a  contribution :  Sir  Edward 
Deering  v.  Lord  Winchelsea,  lately  befcnre  the  Court  of  Ex*^ 
chequer :  Praed  v.  Gardiner,  before  Lord  Thurlow  6th  o£ 
December  1788.  It  is  unjust  to  throw  the  whole  burthen  on 
one  estate.  They  were  bound  to  the  Crown  jointly  and  seve- 
rally. Their  several  estates  are  therefore  equally  liable.  By 
accident  they  are  imequally  charged.  To  correct  that  inequa^ 
lity  is  withm  the  principle,  upon  which  the  Court  compels  con- 
tribution ;  as  in  the  case  of  ransom  in  Lane ;  and  where  it  is 
necessary  to  thrdw  goods  overboard. 

As  to  the  second  exception,  li  is  not  competent  to  the 
Defendants  to  raise  the  point  after  the  order  of  the  Court 
of  Exchequer. 

The  Attorney  General  in  reply  said,  that  the  cades  cited 
were  cases  of  sureties  for  the  principal  debtor :  but  the 
questioa  in.  this  case  is,  whether  Roberts  and  Co.  were  the 
principal  debtors,  as  between  that  house  and  the  individual^ 
consfituting  that  house.  '       • 

The  Lord  Chancellor  said,  he  rather  adhered  to  the  opir 
nion  he  had  given  at  the  time  of  the  decree.  But  upon  the 
exception  it  was  impossible  to  do  any  thing ;  for  it  controveifta 
the  principle  of  the  decree;  and  the  second  exception  ia  tota% 
a  mistake. 
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The  exceptions  were  over-ruled. 
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A  anestion       T^  -^^^  '^'^'^^»  ^  commission  of  bankruptcy  issued  againsf 
arisiDg  in  Matthew  Dormer  $  upon  which  he  was  declared  »  bank* 

eqoity,  that      ritpt 

prevents  the  fhe  bill  was  filed  against  the  bankrupt  and  the  adsignees 
assertion  of  a  ^gj^^  ^j^^  commission;  suggesting  a  partnership  between  the 
kgal  "S^**^^  Pkintiflr  and  the  bankrupt^  upon  the  proposal  of  the  Utter, 
the  tribonal  ^*'  *^  Plaintiff  should  become  concerned  with  him  in  cany- 
Therefore  the  hig  on  the  business  of  soap-manufacturers  upon  the  premises 
Coort  will  not  of  ihe  bankrupt  in  Sharediich ;  and  that  as  a  consideration 
determine  a  for  the  Plaintiff's  being  admitted  he  should  purchase  in  his 
qoestioD  of  ^^^^  name  tallow  and  other  raw  materials  for  the  concern,  to  be 
partnersmp  n  muiu&ctured  into  soap  by  the  bankrupt  for  their  joint  benefit; 
...  and  the  bankrupt  was  to  receive  two  guineas  a  week  as  a  codh 
L/L"^^i.  P«»*tlon  for  his  trouble  in  manufectaring  the  ««p.  The  biH 
of  a  death*  or  stated  that  an  agreement  was  accordingly  entered  into  upoo 
thsn  it  woold  the  18th  ot  March,  1797.  The  Plaintiff  purchased  a  quantity 
determine  a  of  resin  firom  the  bankrupt  About  the  gist  isf  March  the 
claim  as  heir»  plaintiff  in  pursuance  of  the  agreement  purchased  5fi  casks  of 

''^^ T  uideM  **"^^  ^  *^^^  ^^*  ^''  "^  ^^^  ^^^^  ^^  ^  exchange 
Jlrr^Ttiy^satiT.  "P<^"^  ^^  ^^P*^  ^y^  ^^^*^  Gf«i./,Esq.  for  40W.  each;  and 
fied ;  though  delivered  the  tallow  to  the  bankrupt  Upon  the  23d  a£AprU 
the  evfflence  the  Plaintiff  purchased  a  quantity  of  barilla  ashes  for  52SK 
is  all  in  sup-  and  other  articles ;  which  were  delivered  to  the  bankrupt 
port  of  the  The  assignees  took  possession  of  the  soap,  tallow,  and  other 
claim.    The      articles^  beknging  to  the  partnership ;  and  sold  them,  netwidi- 

Coart  ex-         ^tan^ng  a  notice  from  the  Plamtiff  upon  the  a4th  otJume  1191 

pressed  grroat 

doubt   who-      demanding  a  delivery  of  them,  and  threatening  to  being  aa 

thcr,  the  iMStion. 

stock  in  trade  The  biQ  alleged,  that  4;he  bills  are  out-standing,  and  the 
being  in  the  Plaintiff  is  liable  to  them ;  and  prayed  an  account  of  die  joint 
posieiston  of  property  and  the  debts,  upon  the  footing  of  the  partnership. 
L  t.  [  757  1  "^^^  assignees  by  their  answer  stated,  that  tfaejrda  not  know, 
.  .  whether  any  such  agreement  was  entered  into;  or  whedicr 
the  claim  of  ^^  Plaintiff  ever  became  concerned  with  the  banluropt  in  dis 
partnership  ^^  business ;  or  whether  the  Plaintiff  purchased  the  artides 
Gonld  be  snr*  in  the  bill  mentioned,  or  contracted  any  debts  in  respect  there- 
tained  upon  oC 

the  statute  21  James  I.  r.  19.  §  11. 
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qSf  &c. ;  and  that  they  do  not  Jmow  or  believtei  that  sueh  laI!ow» 
^oap,  or  other  articles,  at  the  manufactory,  when  the  comHiis- 
i|ion  issued,  were  the  joint  property  of  the  PlaintLS*  and  the 
bankrupt :  on  the  contrary  they  belieye  they  were  &e  sole 
property  of  the  bankrupts 

The  Defendant,  the  bankrupt,  being  examined  as  i^  witness* 
Reposed,  that  in  March  1 797,  the  Plaintiff  inforoied  him,  he 
could  obtain  some  bills  for  the  deponent,  if  the  deponent 
could  procure  goods  thereon  to  enable  him  to  carry  on  the 
aaid  soap-manufacture.  The  deponent  replied,  he  thought 
he  could:  and  asked  a  broker;  who  said,  he  could)  upon 
which  the  55  casks  of  tallow  were  purchased,  an4  paid  for 
by  the  three  bills  mentioned  in  the  bill,  and  sent  to  the  de- 
ponent's premises.  A  few  days  afterwards  the  Plaintiff  and 
Tiamas  Buttock,  Esq.,  and  the  deponent,  .had  a  meeting; 
where  terms  were  proposed  by  the  Plaintiff  and  Buttock  rela« 
tive  to  the  said  tallow ;  and  Buttock  said  he  was  guarantee  to 
GrcaU  for  the  bills  deliyered  in  payment;  and  that  he  should 
require  only  the  principal  {meaning,  that  b^  should  expect 
to  be  indemnified  against  the  consequences  di  his  being  such 
jguarantee);  and  that  the  Plaintiff  and  the  deponent  might 
ahare  the  profits  arising  from  the  said  cioncem  equally  between 
Ijiein;  and  Buttock  said,  if  there  should  be  no  profit  froni 
the  sud  concern,  ho  Would  take  care,  that  the  deponent  should 
be  satisfied  for  his  trouble,  skill  and  judgment  in  manufac* 
turing  the  said  55  casks  of  tallow  into  soap,  and  alsQ  for  the 
Vae  of  his  said  premises ;  in  all  which  the  Plaintiff  £(h4  the 
4eponent  acquiesced.  The  said  agreement  was  yerbal,  and 
never  reduced  into  writing.  A  small  quantity  of  the  soap 
was  sold^ 

:  This  witness  proved  the  allegations  of  the  bill  as  to  the 
purchase  of  the  b^riUa  used  in  the  m^ufacture,  and  as  to 
$he  assignees  having  taken  possession,  &C,. 


1790. 
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Solomon  Davis  deposed,  that  in  March  1797,  he  had 
meetings  with  the  Plaintiff  and  the  bankrupt  for  the  purpose 
of  settling  the  agreement  intended  between  them  concerning 
|;he  carrying  on  the  business  of  soap'inanufocturers  in  part- 
nership, &c.,  as  in  the  bill  is  stated.  At  one  such  meeting, 
previous  to  the  purchase  of  any  goods  for  the  business,  it  was 

Voi^  IV,  3  F  verbally 
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verbally  settled  and  agreed  between  the  PlaintiflT  and  JD&rmert 
that  the  Plaintiff  should  purchase  in  his  own   name  tallow, 
barilla^  resin,  and  other  articles  necessary  for  the  manufacture; 
and  that  the  same  should  be  manufactured  into  soap  for  sale 
by  Dormer  upon  the  premises  on  the  joint  account  of  himself 
and  the  Plaintiff;  and  Dormer  should  receive  out  of  the  pro- 
fits either  2/.  pr  £/•  a  week,  which  he  does  not  recollect,  m 
consideration  of  the  premises  belonging  to  him,  aiid  as  a  com- 
pensation for  his  trouble;  and  that  the  residue,  after  defducting 
the  debts  and  expences,  should  be  divided  in  equal  shares  be- 
tween the  Plaintiff  and  Dormer;  and  that  the  Plaintiff  should 
purchase  a  quantity  of  lees,  then  Upon  the  premises  beloi^[ing 
to  Dormer  at  a  valuation. 

This  witness  proved  the  delivery  of  various  articles  upon 
the  premises  for  the  purpose  of  the  manufacture  by  the  order 
of  the  Plaintiff,  and  the  delivery  of  the  biUs  in  payment  for 
the  tallow. 


Mr.  Bullock  proved  the  agreement  to  the  same  effect  as  in 
the  bill ;  and  that  the  bankrupt  was  to  have  a  weekly  allow- 
ance. Upon  his  cross-examination  he  deposed,  that  he  gave 
the  Plaintiff  sundry  bills  to  get  discounted ;  who  used  fron 
time  to  time  t6  give  him  money  on  account  In  the  course  <^ 
this  dealing  the  Plaintiff  became  indebted  to  the  deponent: 
but  he  could  not  state  to  what  amount ;  tiie  account  not  being 
balanced. 

The  purchase  of  the  taDow  and  barilla  on  the  joint  acooont 
and  the  delivery  of  the  bills  in  payment  were  also  proved  by 
the  broker. 


When  the  cause  was  opened,  the  Master  qf  the  Rolls  wu 
clearly  of  opinion,  that  the  point  upon  the  partnership  must 
be  tried  at  law ;  and  put  the  case  of  a  question,  whether  a 
party  is  heir  at  law ;  which  could  not  be  determined  here :  but 
the  Counsel  for  the  Plaintiff  insisted,  that  they  were  entitled 
to  a  decree  upon  the  evidence. 

Mr.  Grant  and  Mr.  Fonblanque^  for  the  Plaintiff. 
Jf  the  Court  declines  the  jurisdiction  in  this  case,  whymiut 
not  an  issue  be  consequent  upon  every  suit,  by  one  partner 

•  ■  against 
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against  the  executors  or  assignees  of  another?  There  is  no 
objection  to  a  verbal  partnership  either  in  this  Court  or  at 
law.  It  is  not  of  course  to  have  an  issue ;  and  in  this  case 
all  the  evidence  is  on  one  side;  and  the  answer  is  mere 
iiinnuation. 
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.   Mr.  Lloyd  and  Mr.  Johnson^  for  the  Defendants. 

The  assertion  of  the  Defendants,  that  they  do  not  believe 
there  was  a  partnership,  is  in  their  situation  equivalent  to  a  del- 
nial.  The  bankrupt  was  in  possession.  There  were  no  bills  of 
parcels  or  other  papers  with  the  name  of  the  Phuntiff  upon  them 
in  their  custody.  There  was  nothing  to  give  them  any  intima- 
tion as  to  him.  In  several  instances  it  is  of  course  to  send  it 
to  law.  It  is  absolutely  necessary  for  such  a  Plaintiff  as  this 
fo  make  some  sort  of  case  to  entitle  himself  to  an  issue. 
Upon  a  bill  by  an  heir  at  law  for  posses^ion9  ah  account,  title- 
deeds,  &c.  if  it  is  denied,  that  he  is  heir  at  law,  whatever  evi- 
dence he  may  produce  from  registers,  witnesses,  &c.  the  bill  is 
always  retained,  with  liberty  for  him  to  bring  an  ejectment ; 
dr  an  issue  is  directed.  The  Court  wiU  send  the  facts,  which 
give  it  jurisdiction,  to  be  tried  at  law.  There  is  a  right  to  the 
cross-examination  of  the  witnesses.  Depositions  are  not  to  be 
conclusive  upon  the  facts,  which  alone  give  the  Court  juris- 
dietion.  The  fact  of  the  partnership  is  not  clearly  made  out. 
There  is  ground  for  suspicion,  that  the  whole  truth  of  the 
case  is  not  before  the  Court.  There  are  no  bills  of  parcels  in 
their  joint  names ;  and  upon  the  evidence  a  farther  examina;* 
tion,  and  a  vitd  voce  examination,  is  necessary.  The  very 
circumstance  of  being  a  dormant  partner  is  very  suspicious. 
A  Court  of  Equity  cannot  determine  the  &ct,  whether  it  is  a 
colourable  possession  within  the  Statute  {24f\  giving  another 
man  a  false  credit,  leaving  with  him  the  whole  property.  Sup* 
pose,  an  execution  was  taken  out  by  a  separate  creditor :  he 
could  not  get  rid  of  it  at  law.  This  claim  is  full  of  doubt ; 
and  there  is  every  reason  to  beUeve,  one  half  of  the  truth 
18  not  told. 


.  (24)  21  James  I,  c.  19,  s.  11.    See  Ryatt  v.  Kolle,  1  Atk.  IG5# 
iVex.  348. 
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^^^^  Suppose.  Dormer y  instead  of  beeoming  a  bankrupt^  had 

^^  died :  would  it  have  been  enough  then  to  hove  had  brought 

PoMMBTT.     a  bill,  and  upon  this  evidence  to  have  had  the  partnership 

tried  in  Equity?   No:  the  answer  would  have  been,  he  must 
[  ^760  ]      ^  bring  trover.     Instead  of  that  a  bankruptcy  has  happened; 

and  therefore  it  does  not  survive :  but  it  must  be  decided  die 
same  way.  There  b  no  difference.  The  ^question  is  onfyi 
whether  these  goods  were  the  property  of  the  bankrupt  sdelji 
or  not  If  there  is  a  possibihty  of  doubt  upon  it,  it  must  bs 
No  action  of  tried  at  law:  I  do  not  care,  how«  One  tenant  in  eommoD 
trover  between  cannot  bring  an  action  of  trover  against  the  pther  (  S5 ) ;  but 
tensnts  m        ^i^^  question  is,  whether  they  were  tenants  in  common.    If  I 

must  try  this,  I  am  bound,  whenever  there  is  a  bsmkruptey, 
to  try  thb  point;  though  the  other  party  says,  he  desires  it 
to  be  tried  at  law.    I  am  still  therefore  of  the  same  opinion^ 


QODiniOI|< 


Mr.  Grant,  in  Reply* 

The  case  of  the  heir  at  law  is  distinctl  There  is  a  legal 
tide.  There  b  nothing  of  that  kind  between  partners.  Ai 
between  them  snd  the  rest  of  the  world  there  b  a  legal  daim: 
but  inter  se  their  interests  arie  equitable  only.  The  representa- 
tive must  stand  upon  the  claim  of  hb  testator.  A  death  b  oos 
event:  a  bankruptcy,  another.  The  bankrupt  is  a  competent 
witness ;  and  the  accident  of  hb  death  would  have  deprived 
them  of  that  advantage.  That  accident  not  having  occurred, 
he  b  a  competent  witness ;  and  particularly  credible,  depofp^g 
against  himself.  No  doubt,  if  the  Coprt  b  not  satisfied  ufKiB 
the  £eu5t,  the  Defendant  may  demand  an  bsue.  But  thb  csie 
does  not  properly  belong  to  the  conusance  of  a  Court  of  Law: 
so  far  from  it«  they  admit,  it  could  not  be  tried  at  law,  except 
by  the  direction  of  a  Court  of  Equity,  and  upon  terms  ibh 
posed.  There  can  be  no  action  of  trover  between  partnen. 
The  ground  b  in  thb  Court.  The  proposition,  that  .without 
discretion  or  choice  the  Court  is  und^  a  compidaory  obliga» 
tion  to  send  the  quecftion  to  law,  was  not  long  insbted  on:  but 
they  now  contend,  that  the  evidence  is  not  satbfactory.  Whit 
calls  upon  the  Court  to  doubt  the  fkcts  stated  in  the  bill  aad 

by 

(25)  Broum  v.  Hedges,  I  Safk.  290.  HoWday  v.  Comsel^  I  7cm 
Rip,  B.  R.  66a. 
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hy  thd  evidence,  or  to  require  more  informatkm  ?  The  Defen'- 
dahts  do  not  tstate  the  ground  of  their  belief,  or  any  drcum- 
stances  to  do  away  the  facts  we  insist  upon.  It  was  competent 
to  them>  and  they  were  called  upon,  to  give  eTidence.  No 
evidence  has  been  entered  into  to  discredit  these  witnesses  r 
Dor  have  the  Defendants  cross^itamined  them,  with  a  view  to 
discredit  them.  A  doubt  with  regard  to  the  testimony  cannot 
be  raised  by  the  mere  possibilityi  that  before  a  jury  ^  some- 
thing may  be  raised  to  impeach  their  testimony.  That  would 
prove  too  much;  that  no  written  depositidtas  can  ever  be  re^ 
ceived,  even,  where  the*  testimony  Is  all  one  way  and  uncon^ 
tradicted.  No  doubt  is  suggested,  that  these  bills  were  the 
bills  of  the  Plamtiff,  not  of  the  bankrupt.  That  is  admitted. 
The  Court  is  Required  upon  probability  tb  disbelieve  positive 
testimony.  It  is  not  to  be  supposed,  that  the  Plaintiff  would 
advance  his  money  without  any  security,  and  vrith  almost  a 
certainty  of  losing  it.  There  is  no  probability  of  any  fuller 
disclosure  upon  a  trial }  nor  any  allegation,  that  they  have 
ftiiy  witnesses  to  examine  to  contradict  any  fact. 


vm. 
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Master  qf  the  Rolls! 

I  think,  this  ca3e  is  put  upon  the  true  ground  by  Mr»  Oron/  / 
that  is,  whether  the  nature  of  the  case  and  the  nature  of  the 
evidence  are  such,  that  I  can  with  satisfinction  to  myself,  con« 
aidering  the  nature  of  the  case  and  the  nature  of  the  evidencei 
decide,  that  at  all  events  there  was  a  partnership ;  and  grievoud 
would  be  the  circumstances  of  this  country,  if,  because  there 
ia  any  nimiber  of  witnesses,  whatever  may  be  their  credibility 
upon  paper  and  the  circumstances  of  the  depositions,  to  prove; 
that  there  was  a  partnership  in  property,  of  which  the  bank- 
rupt was  in  outward  possession,  therefore  a  Court  of  Equity 
is  to  decide,  that  there  was  such  partnership.  I  should  opett 
such  a  door,  that  there  would  hardly  be  a  bankruptcy  in 
JLandon  without  an  attempt  to  produce  evidence  for  that  pur- 
|K>se ;  which  cannot  be  contradicted  from  the  nature  of  it. 

I  am  not  sorry,  though  my  first  impressions  upon  this  point 
are  not  removed,  and  though  the  time  it  has  taken  can  now 
be  very  ill  spared,  that  this  caxise  has  been  heard  throughout; 
for  when  gentlemen  of  eminence  at  the  Bar  resbt  the  first 
impressions  of  the  Court,  it  is  my  duty,  however  satisfied  I 
may  feel  myself^  not  Uy  deddej  till  I  hear^  what  can  be  said. 
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[  ♦76«  ] 


Upon  the  claim  of  partnership  set  up  by  this  Plaintifr  I 
have  great  doubti  whether  under  the  Statute  of  King  Jama 
this  sort  of  partnership  could  be  set  up ;  whedier  it  is  not  the 
property  of  the  bankrupt  in  respect  of  the  bankruptcy  upon 
the  fact  itself.      I  have  always  understood,   that   questions 
arising  in  Equity,  that  prevent  a  man  from  pursuing  a  l^al 
right,  do  not  alter  the  tribunal.     The  ^case  of  the  heir,  that 
I  put,  has  not  been  satisfactorily  answered.     Suppose  a  result- 
ing trust  upon  a  devise,  that  bars  the  heir  at  law;  and  die 
question  is,  who  is  the  heir:  can  any  number  of  witnesses  pre- 
vent the  other  party  from  saying,  he  desires  it  to  be  tried;  that 
it  is  not  a  resulting  trust  for  that  person,  however  clearly  it 
may  be  made  out?   If  the  party  had  died  instead  of  becomii^ 
bankrupt,  it  must  have  been  tried  at  law  (26).    Then  it  is  im- 
possible to  sit  here  any  time  without  seeing,  that  a  vied  voce 
examination  of  witnesses  b  much  more  satisfactory  than  depo- 
sitions, where  a  possibility  of  doubt  can  be  raised  ;  and  if  erer 
a  case  existed,  that  required  a  vivd  voce  examination,  this  is 
one.     There  cannot  be  an  action,  it  is  true ;  because  upon  this 
claim  they  are  tenants  in  common ;  but  does  that  put  him  in  a 
better  situation  than  if  that  point  of  law  did  not  subsist?  I 
should  fio  a  most  dangerous  thing,  if  I  was  to  deride  this 
question  upon  these  depositions.    The  Plaintiff  is  bound  to 
make  it  out  by  producing  these  witnesses ;  and  that  is  aD  the 
advantage  he  ought  to  have.    Mr.  Grant  has  very  ingenious^ 
argued,  that  then  an  issue  may  be  had  at  once  for  asking  in 
every  case:   but  that  is  not  so.     The  Plaiiitiflp  must  bring 
primd  facte  evidence :  but  that  is  not  conclusive.     Upon  the 
whole  I  am  clearly  of  opinion,  that  I  cannot  with  satisfiurtion 
to  myself  and  a  certainty  of  doing  justice  declare,  that  there 
was  such  a  partnership  as  is  alleged  by  the  Plaintiff;  and  I 
must  leave  him  to  make  it  out  according  to  that  right,  to 
which  the  other  party  is  entitled. 

Direct  two  issues:  1st,  whether  th^  articles  in  question 
were  the  sole  property  of  the  bankrupt  Ht  the  time  of  the 
bankruptcy : 

Secondly,  Whether  the  Plaintiff  was  entitled  to  any  ami 
what  share  in  the  said  articles  at  the  time  of  the  bank- 
ruptcy. 

(26)  The  legal  title  of  the  sarvi?or  in  these  eases  will  sot 
prevail. against  th^  equitable. interest  of  th^  teprekenlalive  of  the 
deceased  partner,  ante  :  Vol.  I,  434, 43«k 
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FRANKS  f?.  COOPER.  ITM- 

July  \5ihm 
TlPON  the  death  of — —  Franks, in  1789  intestate,  adnu-    A  right  oC 

nistration  was  granted  to  his  daughter,  the  Defendant  retainer  is  not 
Isabella  Cooper,  for  th«  use  of  his  widow,  a  lunatic,  during  prejadiced  by 
her  Ufe.  ^^  ^»'^''"*- 

The  decree  made  in  1790  directed  the  usual  accounts;  and  ^.       J    .  . 

tbe  ad  minis* 

die  assets  appearing  by  the  Master's  Report  to  be.  deficient,'  ^^(|qq  jg 

when  the  Cause  came  on  for  farther  directions,  a  question  granted  to 

arose  upon  a  right  of  retainer  insisted  upon  by  the  Defendant  another  for 

in  respect  of  a  band  given  to  a  tmatee  to  secure  an  annuity  the  use  of 

to  the  widow,  and  to  the  extent  of  the  arream  accrued  since  ^^^  creditor,  a 

the  death  of  the  intestate,  lnnaUc,  any 

more  than  if 

The  Attorney  General  and  Mr.  HoUist,  for  the  Defen-  ^^^^ .  j,^- 

^^^-  that  the  debt 

'■    No  doubt,  the  administratrix  is  entitled  to  this  species  of  ig  due  to  a 

Tetainer;  though  the  bond  was  given  to  another  person  as  her  trustee, 
trustee.    Cockcroft  v.  Black  (  ^ ) ;  which,  notwithstanding  the 
doubt  expressed  in  the  note,  is  right  both  at  law  and  in  equity;  £.•  c     ^ 

lioane  y.  Casey  {28)  18  a  clear  authority  at  law ;  and  the  late  g^i^  admi- 
I^ord  Chief  Justice  Eyr^f  when  predding  in  the  Court  of  nistered  in 
Exchequer,  held  the  same  doctrine^  •  this  Court  a 

Upon  the  other  point,  in  Hough  v.  Riley,  Lord  Thurlow  value  mnst  be 
directed  a  value  to  be.  set  upon  the  annuity,  including  the  *®^  ^^^  •** 
arrears  for  fifteen  years.  annuity  at  the 

tune  of  the 

death;  and 
Mr.  Mansfield  and  Mr.  Stratford,  for  the  Plaintiff.  ^|j^  annuitant 

'  '  It  is  not  denied,  that  now  there  may  be  a  retainer  of  a  can  claim  only 
^ebt  due  to  a  trustee,  as  of  a  legal  debt  to  an  administrator  in  respect  of 
or  executor.     But  upon  the  form  of  this  administration,  which  that, 
is  particidar,  I  suppose,  with  a  view  to  this  question,  the.re 
is  no  right  to  retain. 

Next,  if  this  claim  of  retiwnter  can  prevail,  it  is  quite  impos- 
sible, that  it  can  go  to  the  extent  contended,  viz.  that  the 
administratrix  may  retain,  not  the  debt,  as  it  existed  at  the 
death  of  the  intestate,  but  the  arrears  of  the  annuity,  now 
incurred,  and  likewise  the  value  of  the  annuity,  now  to  be    • 

settled; 
(S7)  2  P.  WwM.  208.    ^Eq.  Ca.  Ak^.  4&1,  jp/.  6..    (28)  2  Black:  965. 
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settled;  but  the  account  of  the  debts  and  the  detenmna^ 
tion  of  the  quantum  must  be  at  the  time  of  the  death.  In 
the  case  before  Lord  Thurlow  there  must  have  been  parti- 
cular circumstances.  The  assets  are  very  defective ;  and  this 
daim  would  swallow  up  the  whde< 

The  Attorney  General,  in  Reply. 
The  right  of  retainer  would  extend  to  the  whole  personal 
estate/if  necessary  from  time  to  time  to  diBcbarge  tbe  growing 
payments  of  the  annuity*^  She  would  have  recovered  the  pe- 
nalty of  the  bond.  The  administration  could  not  well  be 
otherwise.  The  Defendant  being  the  CiMUBoittee  would  not 
be  permitted  to  adnunister  to  ttie  prejudice  of  the  kmatic; 
and  if  it  had  been  granted  to  the  daughter  in  her  own  n^A, 
she  might  have  preferred  this  debt. 

The  Solicitor  General  {Amicus  Curue)  said«  this  question^ 
as  to  the  time,  at  which  a  value  was  to  be  set  upon  an  annuity^ 
had  been  before  the  C!!oiurt;  and  it  had  been  held,  that  any 
delay  ought  not  to  prejudice  creditors :  but  it  ought  to  be 
taken  as  at  the  death.  In  Hough  v.  Riley  there  was  a  veiy 
lai^e  surplus  after  paying  all  the  creditors;  and  it  was  agreed, 
that  a  value  should  be  aet  upon  the  annuity;  and  affcerwardB 
a  delay  ocqurred  in  the  jsause* 

Lord  Chancellor. 

I  cannot  meddle  with  the  administration :  but  I  think,  Ihej 
have  granted  it  rightly.  The  lunacy  should  not  aiflfect  her. 
Suppose,  the  next  of  kin  was  an  infant,  and  administration 
was  granted  during  minority:  yet  if  the  infant  in  point  of 
right  had  a  title  to  retain,  the  administration  being  granted 
to  another  during  his  n^nority  would  not  pr^udice  thst 
right  (29). 

As  to  the  other  question,  the.  penalty  of  the  bond  wouU 
have  stood  only  as  a  security  for  the  annuity.  If  the  assets 
are  to  be  administered  here,  a  value  must  be  set  upon  it.  In 
this  case  no  laches  can  be  imputed*    With  respect  to  the  case 

before 

(29)  Loomes  v.  Stotherd,  1  Sim.  SfSlu.  458.  The  represenUtifs^ 
rigkt  to  retain  his  own  debt  notwithstanding  a  decree  for  adsi- 
nistration  of  assets :  Num  ?•  JBarlow,  1  Sim.  ^  Sic  ^88* 
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before  Lord  ThwdoWf  where  there  is  a  very  large  surplus*  1799. 

there  is  no  reasoBi  why  it  should  not  be  taken,  as  is  best  for  -v^^ 

the  annuitant:  but  where  it  is  a  competition  with  creditors,  ^^ 

that  makes  all  the  difierence.  Coopbr. 

Set  a  value  upon  the  annuity  at  the  time  of  the  death  of 
the  intestate  (  30  ). 

4 

(30)  For  the  mode  of  rahiing  an  annuity  in  bankruptcy ^'see 
Bx  parte  Tki$tiewo&d,  post.  Vol*  XIX,  230.  1  Roie  Bank.  Comcs, 
290.  Ex parteWhUehead,  XtX,  557.    1  ilfer.  10, 127. 
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FORSTER  V.  SIERRA.  j^^  1^4. 

'MOSES  SIERRA  by  his  wiD,  dated  the  Ist  of  Augiui,  ^yjj'  ^/^ 

1788,  and  duly  executed  td  paas  real  estate^  after  giy?  po8i^o^  xo  the 

ing  directions  for  his  funeral,  proceeded  thus :  **  And  touching  testator's  right 

''  such  temporal  or  worldly  estate  as  I  aim  or  shall  be  possessed  heirs  on  the 

*^  of  or  entitled  to  at  the  time  of  my  decease,  I  give,  devise^  part  of  his 

**  bequeath,  arid  dispose  of,  the  same  as  followeth :  In  the  mother  hb 

"  first  place  I  will  and  direct,  that  all  my  lawful  debts  lind  *"^'  ^«*  • 

"  funeral  chare^es  shall  be  fully  paid  and  satisfied  out  of  my  .  *^        ,  :  ^ 

^  \.  deceased  sister 

**  personal  estate :  **  Then  after  giving  two  small  annuities  and  ^^^^  j^^jj  ^^^ 

some   legacies,    **  And  as   to   for   and  tsonceming   all   and  nHi^i  against 

**  singular  my  messuages,   lands,    tenements,    hereditaments,  remoter  re- 

**  and  real  estate,  in^hatsoever,  whereof  I  am  seised  or  in  any-  lationt,  claim- 

'*  wise  entitled  to,  I  give  and  devise  the  same  unto  Edward  ^S  o"*  ^^ 

"  Forster  and  Francis  Farley  Forster,  to  hold  the  same  unto  ^^^^^  ®f  « 

*'  and  to  the  use  of  them  and  their  heirs,  upon  the  trusts    .  ?    * ,  '^ 

*•«...  vision  by  an 

•'followmg:  annuity  for  the 

The  testator  then  declarefd  the  trusts,  to  pay  the  taxes  and  geparate  use  of 
charges  of  repairs  and  other  incidental  charges;  and  subject  the  sister, 
thereto  in  trust  in  the  first  place  to  carry  the  rents,  bsues,  and 
profits  thereof,  from  time  to  time,  as  they  shall  be  received, 
into  the  account  of  the  interest,  dividends,  and  pro^eds,  of 
his  personal  estate.    The  will  then  proceeded,  as  follows : 

*'  Which  together  with  the  said  rents,  issues,  and.  profits^ 
*^  I  will  and  desire  may  go  and  be  applied  as  follows  i  (that  is 
to  say)  First,  I  give  to  my  sister  Zipporah  Sierra  an  annuity 
"  of  300/.  per  annum  during  the  term  of  her  natural  Ufe; 
and  it  is  my  will,  that  the  said  annuity  shall  be  paid  to  my      * 
said  sister  during  her  natural  life  by  four  quarterly  paymiesits 
''  to  commence  from  the  time  of  my  decease  for  her  s<^  *and 
separate  use,  exclusive  of  any  husband,  and  so  as  that  the 
«aYne  or  any  part  thereof  shall  not  be  subject  or  liable  to  the 
controul,  disposition,  debts,  forfeiture,  engagements,  or  in^ 
<<  cumbrances,  of  such  husband ;  and  the  receipts  signed  by 
**  my  said  sbter  from  time  to  time  shall  be  sufficient  discharges 
^  lor  the  same  to  my  said  trustees,  their  heirs,  executors,  and 
.*'  administrators,  during  and  notwithstanding  the  coverture  of 
f'  my  said  sister;  and  subject  to  the  said  annuity  I  give^  de- 

"  vise. 
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**  vise,  and  bequeath,  all  the  rest,  residue,  and  remiundef  ,  of 
**  my  real  and  personal  states  to  my  right  heii^  on  the  part 
"  of  my  mother." 

The  testator  then  gave  directions  for  keejMng  the  trust  pie;- 
mises  in  repair,  and  power  to  the  trustees  to  make  leases ;  a^ 
after  bequeathing  to  each  of  them  a  legacy  of  iOOL,  and 
giringthe  usual  directions  for  their  indemnity;  he  appointed 
them  executors. 


The  testator  died  upon  the  ISth  trf*  May,  179&  The  real 
estate  did  not  amount  to  100/.  per  anmtm:  but  the  residae  of 
the  personal  estate  exceeded  60,00(M. ;  and  aereral  dainumls 
under  the  residuary  dispoution  appearing,  the  IhU  was  filed 
by  the  executors;  praying,  that  the  several  parties  may  set 
fordi  their  claims ;  and  that  proper  directions  may  be  given 
ibr  the  distribution  of  the  property. 

The  decree  directed  the  usual  accounts,  and  an  appropria- 
tion to  answer  the  annuity  given  to  Zipporah  Sierra ;  and  it 
was  referred  to  the  Master  to  inquire  and  state  to  the  Courts 
who  were  the  right  heirs  of  the  testator  on  the  part  of  hit 
mother;  living  at  the  time  of  his  death ;  and  in  what  d^^rec 
the  Defendants  Edmand  Graver,  Mary  Graver,  and  Fronds 
Graver,  were  related  to  the  testator;  und  whether  any  and 
what  other  persons  were  related  to  him  at  the  time  of  his 
death  in  the  same  degree  and  in  the  same  nyumer. 

The  Master  by  his  Report  stated,   that  the  Defendants 
2!ipparah  Sierra  and  Thomas  Sherwaad  were  the  right  heirs 
of  the  testator  (as  coparceners)  upon  the  part  of  his  moAer, 
living  at  the  time  of  his  death :  the  former  being  his  only  sup- 
viving  sister;    and  the  latter,    the  only  surviving   child  of 
another  sister,  Rebecca  f  who  died  in  the  life  of  the  testator; 
having  had  two  other  diildren,  who  also  died  in  his  life  with- 
out issue ;  and  all  the  other  children  of  the  testator*B  father 
and  mother  having  died  in  the  life  of  the  testator  withaut 
leaving  any  issue  or  descendants  of  any  issue  then  surviving. 
The  Report  also  stated,  that  the  Gravers  were  related  to  ihi^ 
testator  in  the  degree  of  first  cousins  <moe  removed;  and 
Charles  Lamb  was  related  to  him  in  the  same  manner ;  the 
Gravers  being  the  son  and  daughters  of  Edmand  Graver, 
one  of  the  sons  of  Edmand  Graver,  half  brother  of  the  tes^ 

tator*s 
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tator*6  motber :  and  Charles  Lamb  being  the  son  of  Elizabeth         1799. 

Lamb  J    a  daughter  of  the  last-mentioned  Edmond  Graver. 

The  other  Defendants  were  also  related  to  the  testator  in  the 

same  degree.  SiBi^u^ 

To  this  Report  exceptiom  were  taken  by  the  Gfvvers, 
Charles  Lamb,  and  other  claimants^  cpntendmg,  that  the 
Master  ought  to  ^  have  reported  thejn  to  )>0  the  right  heirs  I  ^768  ] 
of  the  testator  on  the  part  of  hie  mothert  and  not  Zipporah 
Sierra  and  Thomof  Sherwood\  and  endenoe  bad  been  pro- 
duced with  a  view  to  prove  the  latter  iU^tiniat^.       . 

Another  ground  of  exception  taken  by  the  Gravers  and 
Lamb  wasj  that  the  Master  had  reported  tiiem  to  be  first 
cousins   once   removed  of  th^  half  blood  of  the  testator;   . 
whereas  the  Master  QUght  to  have  reported  them  to  be  his 
first  cousins  once  removed  of  the  whole  blood. 

Mr.  Graham,  Mr.  Bichards,  Mr.  Caake,  Mr.  Cqx,  and 
Mr.  W.  Agar,  in  support  of  the  exceptions. 
The  Master  has  not  answered  your  Lordship's  doubt.  Who 
were  the  testator's  heirs  on  the  part  of  his  mother  could  not 
be  a  matter  of  doubt.  But  the  question  is  as  to  his  intention* 
He  meant  to  dispose  of  all  his  property.  Upon  this  wfll  there 
in  a  necessary  inferencci  that  the  testator  never  could  mean  to 
give  the  whole  of  his  property  to  his  right  heirs  on  the  part 
of  his  moth^y  technically  considered.  He  must  have  meant 
some  specific  denomination  of  heirs.  Unless  he  had  some 
exclusive  meaning,  the  words  he  has  adopted -are  perfectly 
useless.  He  makes  a  previous  provision  for  his  sister  2!t/y9oraA 
expressly  of  800^  a  year  to  her  sole  and  separate  use,  with 
the  caution  usual  upon  such  a  provision.  Can  it  be  supposed 
then,  that  he  intended  to  give  her  either  a  moiety  or  the  whole 
of  thb  immense  property  generally,  without  any  qualification? 
If  he  had  meant  his  sister  and  nephew,  he  would  have  given 
it  to  his  right  heirs  simply,  t^  in  Mr.  Selbjf*s  wiD.  '  It  will 
perhaps  be  saidi  he  had  some  doubt  as  to  Sherwaad^s  legits 
macy:  but  the  obvious  way  wou)d  have  been  to  give  it  to 
them,  provided  they  should  establish  their  legitimacy.  The 
testator,  who  wa3  a  lawyer^  must  hfiyi^  used  th^^e  wor^s  as  « 
designi^tioi^  the  per^ofls,         . 
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.  The  Attorney  Chneral,  for  the  Report,  having  obserred, 
that  the  whole  argument  rested  upon  the  annuity  given  to  the 
separate  use  of  one  of  these  co-heirs;  but  that  the  testator 
securing  that  to  her  meant  the  bulk  of  his  property  to  take  its 
chadce»  was  stopped  by  the  Court. 


[♦769  ] 


Rolls. 
1799. 
July  lOtk, 
Uth. 

• 

Upon  a  qoet- 
tioa  as  to  the 
amount  of  a 
legacy  from  a 
doobt  as  to  a 
figare  an  Is- 
sue was  di- 


Lard-  Chancellor. 
How  can  you  make  a  person  take  under  denomination  of 
heir,  who  is  no  heir?  The  Gr overs  are  no  heirs  on  the  part 
of  the  mother.  To  consider  ihem  so  would  be  to  ^  exclude 
the  sister  and  the  nephew;  who  are  the  heirs,  not  only  on  the 
part  of  the  motBer,  but  also  on  the  part  of  the  fiither.  I  must 
be  enabled  to  say,  I  am  satisfied  he  meant  tiiese  persons. 
I  cannot  rabe  a  doubt  upon  this  point ;  for,  when  a  testator 
devises  to  the  right  heirs  of  a  particular  person,  the  law  fixes, 
who  is  the  heir. 


The  exceptions  were  over-ruled.  The  costs  of  all  parties 
were  given  out  of  the  fundf  .  except  to  the  unsuccessful 
claimants  as  to  the  inquiry  with  respect  to  the  legitimacy 
of  Shertoood, 


NORMAN  r.  MORRELL. 


^AB4H  LONG  by  her  will,  dated  the  20th  of  February, 
1793,  and  attested  by  three  witnesses,  declared,  that  as 
to  her  temporal  estate  she  gave  and  disposed  thereof  as  fol- 
lows.   She  then  gave  some  pecuniary  and  specific  legades* 
and  among  them  to  Mary  Norman  a  tea  chest ;  and  she  gave 
to  her  servant  JbAaimaA  Gardiner  an  annuity  of  402L  during 
rooted  instead  ^^'  ^^ '  ^^  ^^^  charged  the  said  annuity  upon  all  her  real 
of  a  reforenco  astates,  wi(b  power  to  recover  it  by  distress  and  3ale  of  the 
to  the  Master,  goods,  chattels,   or  stock,   upon  all  or  any  part  of  her  real 
Testatrix  after  estates.  The  testatrix  then  disposed  of  her  w^^ng  apparel,  and 
giving  an  an-  gave 

nnity  and  le- 
gacies devised  her  real  estate  snbject  to  the  said  annuity  and  legaoios 
and  her  debts  and  funeral  and  testamentary  oxpences,  and .  t&o  debia  of 
her  late  ^brother.    The  assets  were  marshalled  in  favpr  of  a  legatee   by  a 
codicil. 
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gave  some  other  pecuniary.  legacies  ;•  and  subject  to  the.  iaaid 
aiihuity  and  legacies  and  the  payment  of  her  just  debts,  fune- 
raly  and  testamentary  expences,  and  the  debts  of  her  late 
brother,  she  gave  all  her  real  estate  to  James  MarreU,  his 
heirs  and  assigns  for  ever :  and  she  also  gave  and  bequeathed 
to  him  all  the  rest  and  residue  of  her  personal  estate  not  there- 
in before  disposed  of;  and  appointed  him  sole  executor. 

By  a  codicil,  dated  the  10th  of  September,  1795,  the  tdn 
tatrix  gave  some  other  legacies,  specific,  and  pecuniary,  the 
latter  in  figures,  and  among  them  there  was  one  to  Mary 
Norman ;  and  the  bill  was  filed  by  her  against  the  executor^ 
claiming  under  the  codicil  a  legacy  of  800/L ;  and  praying,  that 
the  usual  accounts  may  be  taken ;  and,  if  the  personal  estate 
shall  be  insufficient  to  answer  the  said  legacy,  that  it  may  be 
declared,  that  the  Plaintiff  is  entitled  to  satisfaction  of  what 
shall  be  found  due  to  her  in  respect  thereof  out  of  the  real 
estate  of  the  testatrix  and  the  rents  and  profits  thereof,  or  at 
least  to  the  extent  of  the  personal  estate  ^  exhausted  in  pay- 
ment of  such  of  her  debts  and  legacies  as  shall  appear  to 
have  affected  her  real  estate. 


1790. 
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The  Defendant  by  his  answer  insisted,  that  the  legacy  given 
by  the  codicil  was  only  300& ;  the  first  figure  being  "  8  ** 
and  not  "  8."  - 

With  respect  to  the  other  part  of  the  prayer  of  the  bill  the 
answer  stated,  that*  the  personal  estate  amounted  only  to 
S0002. ;  and  the  mortgages  and  bond  debts  alone  amounted  to 
4000/. ;  in  payment  whereof  and  of  the  funeral  expenoes  the 
Defendant  exhausted  th^  personal  estate^  except  what  was 
specifically  bequeathed. 

Upon  the  firsf  point,  whether  the  first  figure  of  the  sum 
bequeathed  to  the  Plamtiff  by  the  codicil  was  <'  8  "  or  <'  S,** 
both  parties  wpnt  into  evidence.  Mr.  Short,  for  the  Pli^^itiff, 
admitted  the  figure  originaQywas  '^8'*  but  he  contended, 
that  it  had  been  altered  to  ''  8  "  by  drawing  the  pen  over  it 
again  and  extending  the  upper  and  lower  parts  of  the  figure 
towards  the  centre.  An  engraver  was  enmined.  upon  the 
subject ;  and  letters  written  by  the  testatrix,  who  was  of  an 
advance^  age  at  the  date  of  the  codicil,  were  proved,  ia  order 


770 


CASES  IN  CHANCERT. 


ITOOL 


KORMAK 
MORSXLU 


io  shew,  how  she  made  her  flgmreB.    There  was  also  evidenee 
of  her  aTeraon  to  writing. 


YANDERZEE  v.  ACLOM* 


The  eyidenoe  was  not  read :  bat  the  Master  of  the  JMl$ 
upon  inspection,  of  the  original  codicil  thinking  it  extr^ndy 
douhtfnly  recommended  a  comproimae;  for  which  purpose  it 
stood  OTer :  but  the  parties  not  coming  to  an  agreement,  the 
Court  was  proceeding  to  direct  the  same  reference  to  the 
Master,  that  was  made  in  Masters  y.  Masters  {SI);  but  ob- 
serving, that  exceptions  would  be  taken  to  the  Report,  and  it 
must  end  in  an  issue,  an  issue  was  directed  at  once,  whether 
the  legacy  given  to  the  Fbuntiff  by  the  codicil  was  8Q0I. ;  and 
if  not,  with  liberty  to  indorse  any  other  sum* 

Upon  the  other  question  the  decree  directed  that  the  assets 

should  be  marshaUed, 

(81)  1  P.  Wms.  421. 

[771] 
Rolls. 

1797. 
Fa.  Otk,  IM. 

1799. 

Jufy  iltJL 
Troft  in  mar-  R^  indentures,  dated  the  4th  o(  December,  1759,  previous 

to  the  marriage  of  George  Aclom  and  Ann  Evai,  several 

iiindff, 

foods,  the  property  of  the  wife,  to  all  aod  every  her  child  sod  cfaildren 
in  foch  parts,  sharei,  aod  proportions,  as  she  should  by  will  give,  &c.  and 
for  want  of  such  gift,  &q.  to  all  and  tYvry  her  child  and  childreo  part  and 
share  alike ;  and,  for  waot  of  such  issue,  over.    By  her  will  she  gave  ten 
guineas,  part  of  the  fond«  to  her  eldest  son ;  declariog,  that  he  was  other- 
wise provided  for  by  the  will  of  his  uocle ;  and  the  remamder  she  gave 
to  all  her  other  childreo,    naming  them,  equally,  with  survivorship  in 
case  of  the  death  of  any  during  mioority,  and  before  receipt  of  his,  her, 
or  their  shares;  and  in  case  of  the  death  of  her  eldest  sOo,  before  ha 
comes  to  the  possessloo  of  his  uncle's  fortune,  she  gave  her  second   sou 
only  ten  guineas.    The  ooly  provision  of  the  eldest  son  was  a  remainder 
in  tail  after  th^  life  estat9  of  his  father;   who  survived  his  wiie.     The 
Court  was  of  opimon,  first,  that  children  illegitimate,  being   born  after 
elopement,  and  no  access,  dearly  coold  not  take :   Secondly,  that  the  share 
appointed  to  a  child,  who  died  in  the  life  of  her  mother,  lapsed :  hot  the 
ease  was  determined  upon  the  third  point :  Uiat  under  the  circumstances 
the  appointment  of  ten  guineas  was  illdsory ;  and  therefore  the  whole  waa 
void ;  and  the  fond  was  distribqted  among  the  sunriring  children  and  the 
representative  of  the   deceased  child ;  the  interest  vesting  on  the   birth, 
liable  to  be  devested  only  by  appointment* 


riage  articles 
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funds,  the  pergonal  estate  of  Aim  Evat,  v^re  vested  in  trustees, 
upon  trust  to  lay  out  the  same  m  the  .puUic  funds  or  upon- 
landed  securities,  and  to  pay  the  interest  and  profits  to  the 
separate  use  of  Ann  Evat  for  life ;  and  after  her  decease  upon 
farther  trust,  that  they  should  pay  the  principal  and  all  arrears 
of  interest,  that  should  then  remain  due,  to  all  and  every  the 
child  and  children  of  her,  the  said  Ann  Evai^  in  such  parts, 
shares,  and  proportions,  as  she,  the  said  Ann  Evat,  should 
notwithstanding  her  coverture  by  her  last  wiU  and  testament 
in  writing,  or  any  other  writing  purporting  to  be  her  wiU, 
give,  devise,  and  dispose  of,  the  same  or  any  part  thereof;  and 
for  want  of  siich  gift,  devise  and  disposition,  that  the  trustees- 
shoidd  within  one  year  next  after  the  decease  of  the  said  Ann 
pay  the  said  principal  sum  and  all  arrears  of  interest,  that 
shpuld  then  be  due,  to  all  and  every  the  child  and  children  of 
her,  the  said  Ann,  part  and  share  alike ;  and  for  want  of  such 
issue,  then  upon  trust,  that  they  should  after  the  decease  of 
the  said  Ann  Evat  pay  one  moiety  or  half  part  of  the  said 
principal,  and  all  the  arrears  of  interest,  to  such  persons  as 
the  said  Ann  Evat  should  by  her  will  dispose  of  the  same, 
and  the  other  moiety  or  half  part  thereof  to  the  said  George 
Aclom,  his  executors,  administrators  or  assigns ;  and  in  default 
of  such  bequest,  then  as  to  ona  moiety  or  half  part  to  George 
Aclom,  his  executors,  &c.  and  the  other  moiety  to  the  bro- 
thers and  sisters  of  Ann  Evat. 


1709. 


.Yano^rzbb 

.r. 

Aci.OB(. 


There  were  five  children  by  this  marriage :  Isabella  Gnl- 
lifer:  Ann  Vanderxee:  Mary  Evat  Smith:  Robert  Evat 
Aclom;  and  George  Aclom. 

In  1772,  after  the  birth  of  those  five  children,  Ann  Aclom 
eloped  with  John  Greene;  with  whom  she  lived  till  her  death; 
during  which  time  she  had  three  children:  Alfred  Richard ; 
Sophia  Ann  ^ Hobcwt;  and  Horatio  Henry;  who  were  ad- 
mitted to  be  illegitimate;  her  husband  never  having  had 
access  to,  or  any  communication  with,  her  after  her  elope- 
ment (32). 


[  ♦772  ] 


(32)  la  Pendrell  v.  Pendrell,  rents  are  within  the.  fear  seas, 
2  Str.  925,  the  old  doctrine  in  was  over-mled ;  and  the  ques- 
favour  of  legitimacy,  if  the  pa-    tion  of  access  being  left  to  the 

Vol.  IV.  3G  /     jury 


VaNDSR£BB 
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1799.  By  her  will,  dated  the  28th  of  April  1790,.  recidng  the 

tettlement,  in  pursuance  of  her  power  thereby  reserved,  and 
all  other  powers  and  authorities  enabling  her  thereunto,  she 
AcLOM.  gave  and  bequeathed  the  sum  of  10/.  10«.  unto  her  .son  Robert 
Evat  out  and  being  part  of  the  said  2491/.  Ix.  3  per  cpU» 
Reduced  Bank  Annuities,  standing  in  the  names  of  the  trufi* 
tees :  and  she  directed  them  to  pay  him  the  same  accordingly. 
The  will  then  proceeded  thus  : 

''  He  being  otherwise  provided  for  in  and  by  the  last  will 
*'  and  testament  of  his  uncle,  the  late  John  GoodUM;  and  as 
^  to  the  remainder  of  the  said  sum  of  ^AQ\L   \s.  S  per  cent. 
**  Reduced  Bank  Annuities,  and  the  interest,  dividends,  and 
"  proceeds,  thereon  at  the  time  of  my  decease,  I  give  and  be- 
'*  queath  the  same  unto  my  children,  Itabella^    Ann,  Marif 
**  Eifai,   George,  Alfred  Richard,  Sophia  Ann  Hi^bart,  and 
*'  Horatio  Henry,   in  equal  shares  and  proportions :   but  if 
**  any  or  either  of  them  my  said  younger  children  shall  happen 
*'  to  die  intestate  in  their  minority,  and  before   he,   she,  or 
*'  they,  shall  actually  have  received  or  be  paid  his,  her,  or 
**  their,  share  and  proportion  or  shares  and  proportions  of  the 
*'  said  sum  of  24dl/.  Is,  S  per  cent.  Reduced  Bank  Annuities, 
''  with  the  interest,  dividends,  and  proceeds,  thereon,  then  it 
**  is  my  will,  and  I  do  hereby  £Eurther  direct  and  appoint,  that 
'*  such  share  or  proportion,  shares  or  proportions,  of  him,  her 
*'  or  them,  so  dying  intestate  in  his  or  their  minorities,  as  shsO 
*'  not  then  have  been  appUed  in  and  towards  their  education 
*^  and  support,  shall  go  over  and  be  paid  to  the  survivors  of 
^'  them,  other  than  and  besides  my  said  eldest  son,  in  and  bj 

equal  shares  and  proportions,  or  to  the  survivor  of  then; 

and  if  there  shall  happen  to  be  but  one  such  younger  chiU 

surviving,  then  to  such  only  child." 

The  testatrix  then  directed,  that  the  interest  and  dividends 

of  the  several  shares  should  by  their  guardian  be  applied  tt 

[  ^  773  ]      the  *  education  and  maintenance  of  her  said  younger  chikbeo 

during  their  respective  minorities ;  and  in  case  of  the  deatk 

of  her  said  now  elder  son  Robert  Evat  in  her  Iife«time,  anl 

before 

jary  upon  the  evidence^  the  issue  the  father  going  into  Siajfortl' 

was    foaod    illegitiiDate.  '  The  shire,    the    mother    staying  i> 

parents  had  parted  three  years  London^ 
before  the  birth  of  the  child : 
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t)^/oTe  he  comes  to  the  possession  of  the  fortune  bequeathed 
hun  by  the  said  John  GoodaO,  and  her  second  son  George 
should  happen  to  be  living,  and  who  will  then  be  entitled 
thereto,  she  then  gave  to  her  said  second  son  George  the 
aforesaid  sum  of  IW.  lOf.,  so  given  to  her  elder  son  Robert 
Eeaty  in  lieu  of  his  aforesaid  equal  share  of  the  S49I/.  Is. 
In  case  her  now  elder  son  Robert  Mvat  should  survive  her, 
but  should  happen  to  die  before  he  comes  to  the  possession 
of  the  said  fortune  bequeathed  to  him  by  his  imcle,  and  her 
now  second  son  George  should  be  then  living,  she  bequeathed 
and  appointed  the  like  sum  of  10/.  lOs*  to  her  said  second 
son  George  out  of  the  said  2491L  Is.  Bank  Annuities  in  lieu 
of  the  aforesaid  equal  share  thereof  so  given  and  bequeathed 
him  with  the  rest  of  he^  said  children,  as  aforesaid;  and  she 
directed,  that  the  remainder  thereof  be  equally  divided  among 
her  said  other  children,  Isabella,  Ann^  Mary  Eoat,  Alfred 
Richard,   Sophia  Ann,  and  Horatio  Henry ^  share  and  shjtre 
alike  ;  or  among  so  many  of  them  as  shall  be  living  at  the  time 
of  her  decease.     She  directed,  that  if  any  of  her  said  younger 
children  herein-before  mentioned  should  contest  or  dispute  the 
distribution  of  the  said  S4dl/.  1^.  Reduced  Bank  Annuities, 
or  should  bring  any  action,  or  file  a  bill  for  obtaining  any 
other  share,  proportion,  or  distribution,  then  he, .she,  or  so 
many  of  her  said  younger  children,  as  shall  contest  or  dispute 
the  said  distribution,  shall  forfeit  their  several  proportions  so 
bequeathed  them  ;  and  in  lieu  thereof  she  gave  them  thereout 
10/.  .10^.  each  only ;  and  she  appointed  the  residue  of  the  said 
Bank  Annuities  to  and  among  such  and  each  other  her  said 
younger  childrien  before  named  as  shall  not  contest  or  dispute 
the  said  equal  distribution ;  and  she  appointed  JoJm  Greene 
guardian  of  heY  said  children,  Isabella,  Ann,   Mary  Evat, 
George,  Alfred  Richard,  Sophia  Ann  Hobart,  and  Horatio 
Henry,  during  their  minorities,  respecting  their  shares  of  the 
said  Bank  Annuities',  and  she  appointed  him  sole  executor. 

The  testatrix  died  in  ^iffgriw/  1795;  having  survived  her 
AeLVL^ter  Isabella  0uUifer ;  who  died  in  1792;  having  attained 
the  age  of  twdlt^Aone.  All  the  other  children  of  the  testatris^ 
survived  her.  •^^Bfaie  bill  was  filed  by  James  Fancier  zee  and 
Ann,  his  wife,   and  Richard  Smith  and  Mary  Evat,  his  wife; 

3  G  2  praying. 
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prayingi  that  Defendants  may  set  forth  their  dainis ;  and  that 
the  rights  of  the  Plaintiffs  may  be  ascertained. 

The  Defendant  George  Achm  faisisted,  that  his  share  ought 
to  be  transferred  to  him  absolutely^  not  subject  to  the  contin- 
gencies iti  the  will ;  that  the  testatrix*  had  no  power  to  impose 
them ;  and  that  there  is  a  very  remote  possibility  of  his  ccnning 
into  possession  of  the  estate  of  his  uncle ;  as  it  is  limited  to 
his  father  for  life ;  remainder  to  Robert  EvcU  Aclom  and  the 
heirs  of  his  body^  before  it  is  limited  to  George  Adam ;  and 
the  two  former  are  Uving. 

Upon  the  general  question,  whether  this  power  of  appoint- 
ment was  well  executed,  several  points  arose : 

First,  whether  the  appointment  in  favour  of  the  illegitimate 
children  was  not  void  ? 

Secondly,  as  to  the  share  of  Isabella  Chdlifer  :  her  husband 
and  administrator  claiming  that  under  the  appointment  as  i 
vested  interest  in  her;  and  also  claiming  a  proportion  of  so 
much  as  was  not  well  appointed. 

Thirdly,  whether  the  appointment  of  10/.  10s.  was  iDn- 
sory? 

Fourthly,  whether  the  appointment  in  favour  of  Geor^ 
Aclom  can  be  maintained,  being  a  contingent  appointment, 
subject  to  be  defeated  in  the  amount  at  least  in  case  of  his 
becoming  an  eldest  son  ? 

Fifthly,  if  any  part  of  the  fund  is  unappointed,  in  what 
course  it  shall  go  ? 

Upon  the  first  question  the  Master  of  the  Rolls  upon  die 
opening  said,  if  any  of  the  objects  were  not  the  children  of 
the  testatrix  in  point  of  law,  they  clearly  coidd  not  be  entitled. 
It  was  mere  matter  of  fact. 


Mr.  Richards  and  Mr.  Grimwoodf  for^the  Plaindffi. 
Upon  the  second  question,  Isabella  Gullifer  having  died  m 
the  life  of  her  mother,  though  she  had  attained  the  age  of 
twenty-one,  did  not  take  any  vested  interest  in  any  part  of 
the  property,  either  by  the  appointment  or  in  case  of  no  q>- 
pointment;  Maddison  v.  Andrew {SS)  lays  down  prindplefl^ 
that  not  only  decide  this  part  of  the  case,  .but  apply  vfi; 
strongly  to  other  parts.    It  is  there  stated^ '  that  if  idl  the 

daiigfateis 
(33)  i  Vet.  57. 
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daughteirs  had  died  in  the  life  of  the  mother,  the  represen- 
tative of  none  would  take.  $o  if  one  had  died  before  the 
mother.  There  is  no  difFereneey  whether  the  appointment  was 
to  a  deceased  child,  or  to  one,  who  dies,  before  the  appoint- 
ment can  operate.  It  is  a  legatory  appointment.  The  will 
cannot  operate  till  the  death  of  the  testatrix.  According  to 
the  words  of  the  instrument  this  daughter  did  not  attain  that, 
character,  that  would  entitle  her  to.  take.  An  intention  is  to 
be  presun^^d,  that  the  object  of  the  appointment  shall  survive 
the  testatrix;  that  she  shall  not  be  entitled,  unlesii  she  lives 
to  take  it.  The  other  construction  would  defeat  the  intention 
by  giving  a  share  to  a  stranger*  Jermyfk  y.  Fellows  (34),  Bird 
V.  Lockey  {35),  OAe  v.  Heath  (36),  The  Duke  of  Marlborough 
V.  Lord  Godolphin  (37),  Southby  v.  Stonehouse {3&). 


17W. 

Vamdbrzkb 
r. 

ACLOM. 


The  third  question,  whether  the  appointment  of  ten  guineas 
ifl  illusory,  b  the  most  difficult  It  is  clear,  the  mere  amount 
of  the  sum  wiU  not  determine,  whether  it  is  iUusory,  or  not 
It  must  be  connected  with  the  power  and  the  extent  of  it.  In 
this  case  no  misbehaviour  is  alleged:  but  if  a  good  reason  of 
any  kind  is  given,  it  will  be  sufficient  to  support  the  appoint- 
ment excluding  in  effect  one  of  the  objects :  Boyle  v.  The 
Bishop  of  Peterborough  (39 ).  That  case  shews,  the  question 
must  always  be,  whether  the  appointment  is  a  fraud  upon  the 
power.  InjBm^ott^v.  Warde(iO.)  the  reason  is  stated,  that 
a  provision  had  been  already  given  upon  marriage :  it  is  not 
stated,  that  that  was  in  execution  of  the  power :  but  the  Lord 
Chancellor  ^ays,  the  answer  of  the  Attorney^Generai  is  full  and 
unanswerable,  that  th^  Court  will  not  set  it  aside  as  illusory, 
where  the  ground  is  that  stated  in  the  will ;  that  the  testator 
had  provided  these  children  upon  marriage  with  what  he 
thought  an  adequate  settlement,  considering  them  as  provided 
for,  and  therefore  not  within  the  true  meaning  children  to  be 
provided  for  out  of  his  power.  A  good  ground  is  in  this 
case  tfated  by  the  testatrix;  a  considerable  estate  devised  to 
that  son  by  his  uncle.   Whether  the  advancement  b  derived 

aliunde, 

(34)  For.  03.  .  (38)  2  Ves.  610. 

(35)  2  Fern.  744.  (39)  Ante,  Vol.  I,  299.    See 
(30)  I  Vm.  136.                    the  note,  310. 

(37)  2  Ves.  01.  (40)  Ante,  Vol  II,  330. 
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17UU.         aliunde,  as  in  this  case^  or  from  the  person  executing  the 

^^"^^  power,   as   in  Bristow   v.  Warde,  out  of  the   testator's   own 

I,.  private  pur«^,  makes  no  difference.      The   situation  of  thii 

AcLOM.       son  is  muc^  better  than  that  of  the  other  children.     It  is  not 

ilccessary,   that  he  should  take  any  thing  immediately  from 

bis  uncle.    It  is  no  more  necessary,  that  the  provision  should 

be  immediate,  than  that  the  appointment  should  be  inunediate; 

and  the  power  of  the  parent  to  ^ve  a  child,  who  grossly  nus- 

behaves,  what  is  not  sufficient  to  maintain  him    shews  the 

principle,  that  it  is  not  necessary  to  give  each  child  a  present 

provision,  and  one,  that  is  sufficient  to  maintain  him.     This 

appointment  to  Robert  Evat,  though  small,  is  immediate.    In 

BrUtow  V.  Warde  the  appointment  was  not  in  fact  in  favour 

of  the  daughter ;  though  it  was  so  considered. 

The  next  question  is,  whether  the  contingency  in  the  ap- 
pointment to  George  Aclom  makes  it  bad.  The  words  of  die 
power  are  as  large,  or  nearly  as  large,  as  in  any  of  the  cases; 
and  are  satisfied  by  this  provision ;  though  the  time  of  vesting 
is  postponed,  till  it  shall  be  seen,  whether  his  elder  brother  will 
^  have  the  fortune  from  his  uncle. 
.  The  only  remaining  question  is,  if  the  three  children  born 
after  the  elopement  are  not  entitled  to  share,  which  seems 
pretty  clear,  how  that  part,  of  which  the  appointment  fails, 
shall  be  distributed.  It  is  too  late  now  to  contend,  that  it 
must  not  go  among  those  children,  who  would  be  entitled, 
in  case  no  appointment  had  been  made.  The  distributioD 
must  be  among  the  four  surviving  children  by  the  marriage; 
the  Plaintiffs  and  the  two  sons :  Isabella,  who  died  in  the  life 
of  her  mother,  not  being  entitled  to  any  part. 

Mr.  Ftitc/i,  for  the  Defendant  George  Aclom,  concurred 
with  the  Plaintiffs  upon  all  the  points  except  the  fourth. 
Upon  the  third  point,  whether  the  appointment  of  the  ten 
guineas  to  Robert  Evat  Aclom  was  illusory,  he  cited  Bunrell  t. 
Burrell{4f\)  from  the  Register's  Book ;  which  agrees  with  the 
Reports  He  observed  upon  that  case,  that  it  is  the  stronger, 
as  the  reason  of  the  difference  made  between  the  children 
appeared  only  in  the  argument  and  upon  the  pleadings,  and 

is 
(41)  Amb.  600.    Regbter's  Book,  1767.    A.  5d3. 
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M  not  assigned  by  the  testatrix  in  the  will^  as  it  is  in  BrUiow 
V.  Warde. 

Upon  the  fourth  point. — George  Aclom  is  now  entitled  to 
his  part  of  this  iiind ;  which  cannot  be  locked  up  under  this 
contingency^  *  giving  him  the  benefit  of  the  interest  only.  The 
words  ^'  such  parts,  shares,  and  proportions,'*  upon  which  the 
Plaintiff^  rely,  point  to  the  quantum  only,  not  to  the  interest. 
The  expression  ^'  in  such  manner''  is  not  contained  in  this  will. 
The  condition  might  hang  over  the  life  of  this  son ;  and  he 
might  never  receive  the  capital,  but  the  interest  only.  He 
insists  upon  the  illegality  of  it  It  is  in  no  efiect  appointment* 
Alexander  V,  Alexander {4^)  a  leading  case  upon  this  subject, 
is  directly  against  the  validity  of  such  an  appointment  of  a 
reversionary  interest.  The  condition  is  now  become  nugatory ; 
for  Robert  Erat  Achm  has  attained  the  age  of  twenty-one ; 
and  he  and  his  father  may  join  in  a  recovery. 

Mr.  Grant,  for  the  Defendant  Robert  Evat  Alcorn  agreed 
with  the  Plaintiffs  and  the  Defendant  George  Aclom,  that 
the  illegitimate  children  could  not  take;  and  also  that  th^ 
share  appointed  to  the  daughter,  who  died  in  her  mother's  life, 
was  lapsed  ;  observing  that  the  only  case  against  Lord  Hard^ 
wickers  opinion  upon  that  was  Burnet  v.  Holgrave{4S);  which 
was  mentioned  to  him  in  The  Duke  of  Marlborough  v.  Lord 
Godolphin  ;  where  he  distinguishes  it,  and  doubts  it. 

Master  of  the  Rolls. 

I  have  no  doubt  upon  that  point ;  and  am  very  clearly  of 
opinion,  that  not  having  siurvived  the  will  she  can  take  nothing 
under  it. 

As  to  the  appointment  of  ten  guineas,  I  take  it,  the  law  has 
not  entered  into  the  consideration^f  the  quantum ;  btit  that 
at  law  a  very  slight  thing  would  be  an  execution.  Is  there 
any  case,  in  which  the  point  against  an  illusory  appointment 
has  been  attempted  at  law  ? 

For  the  Defendant  Robert  Evat  Aclom. 
In  JSwift  V,  Gregson{44)  the  point  was  made  in  argument: 

but 

(42)  2  Ves.  CS40.  (44)  1  Term  Rep.  B.  R.  433. 

(43)  I  Eq,  Ca.  Ab.  2M. 
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but  the  decision  turned  upon  another  point;  and. in   a  caw 
stated  there  in  a  note,  it  is  laid  down,  that  a  very  slig^ht  thing 
would  be  an  execution  at  law :  but  in  equity  this  appointment 
often  guineas  is  illusory;  and  therefore  the  whole  appointment 
is  bad.    Where  the  power  is  to  distribute  to  and  among  the 
children,  there  is  no  discretion  except  as  to  *  the  proportions. 
The  persons  are  fixed  even  at  law :  but  there  a  literal  compli- 
ance with    the  power  is  sufficient.     The  contrary  has    been 
established  in  equity  upon  good  grounds ;  that    the   author 
of  the   power  means  a  provision  for  the  children:  but  the 
quantum  must  depend  upon  the  circumstances.     That  is  the 
only  .subject  of  discretion;  and  equity  says,   that   discretion 
must  be  fairly  exercised.     Exceptions  to  this  rule  have  been 
admitted  upon  fair  considerations.     It  is  admitted  in  this  case, 
that  this  sum  bears  no  proportion  to  the  share  of  the  other 
children:  but  it  is  insisted,  there  is  a  reason  for  the  difference; 
which  makes  it  the  exercise  of  a  fair  discretion,  and  no  fraud 
upon  the  power.     This  is  a  case  of  marriage-articles :   but 
this  rule  against  illusory  appointments  has  prevailed  even  as 
among  volunteers.     Perhaps  it  is  now  too  late  to  deny,  that 
there  may  be  a  sufficient  reason  for  an  unequal  distribution : 
Bristaw  v.  Warde  however  may  be  distinguished  in  this;  that 
the  power  in  that  case  was  not  so  imperative  as  in  this.     It  is 
not  said  there,  that  the  distribution  is  to  be  among  all  the 
children.     There  was  a  very  large  discretion.     In  Boyle  v. 
Th^  Bishop  of  Peterborough  there  is  nothing  more  than  the 
general  proposition  stated  by  Lord  Thurlow,  that  a  fair  reason 
may  be  assigned.     It  wa3  perfectly  clear  there,  that  the  ap- 
pointment was  rfitional;  apd  the  contrary  disposition  would 
have  defeated  the  intention  of  the  author  of  the  power.    In 
Bristow  v.  Warde  a  very  strong  reason  was  assigned  for  the 
inequality  of  the  appointment,  a  marriage-portion  given  by  the 
persoiT  making  the  appoi^^ent.     Tl^at  is  much  stronger  than 
a  provision  by  a  mere  stranger.     It  was  a  purchase.     The 
appointment  first  to  the  husband  for  life  and  after  his  death 
to  the  wife  was  good  upon  the  ground,  that  it  was  a  legal 
appointment  to  the  wife  herself;  and  it  is  so  put  by  the  Lord 
Chancellor.    These  cases  have  not  gone  beyond  this:  that, 
where  a  child  is  already  actually  provided  for,  the  Court  will 
justify  the  person  appointing  in  taking'  that  into  consideration. 

But 
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But  the  Court  will  never  permit  a  false  reason  to  justify  an 
illusory  appointment.  This,  son  is  destitute  of  any  present 
provision.  It  is  not  su£Scient  to  say,  that  in  certain  events  he 
will  be  provided  for.  The  only  provision,  to  which  the  tesr 
tatrix  refers,  is  a  remainder  in  tail  in  a  real  estate  after  an 
estate  for  life  in  his  father ;  who  may  survive  his  son.  They 
may  join  in  *a  reoovery ;  and  the  father  may  let  him  into  pos- 
session now :  but  that  is  quite  uncertain. 
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Mr.  CoXf  for  the  Defendant  CrulUfer,  claiming  as  Admi-. 
nistrator  of  his  deceased  wife. 

First,  this  Defendant  claims  the  interest  appointed  to  hia 
wife ;  secondly,  if  he  cannot  claim  under  the  appointment,  he 
insists,  that  for  that  among  other  reasons  the  appointment 
cannot  be  maintained  at  all:  thirdly,  at  all  events  he  is  en- 
titled to  a  share  of  what  is  unappointed ;  whether  the  appoint- 
ment fails  in  the  whole,  or  as  to  part. 

It  is  material  to  consider,  whether  the  execution  of  the 
power  operates  to  devest  or  to  create  .estates  or  interests. 
That  distinction,  taken  by  the  Lord  Chancellor  {4f5)  in  Smith 
V.  Lord  Camelford,  runs  through  most  of  the  cases.  •  What  is 
there  stated  applies  to  this  case,  only  substituting  the  exe-. 
cutors  of  the  deceased  child  for  the  children  of  the  deceased 
child;  for  I  contend,  the  executors  must  take  the  part  unap- 
pointed. But  by  the  final  decision  of  that  case  and  upon 
Cunningham  v.  Moody  ( 46 )  and  Doe  v.  Martin  ( 47 )  it  is  now 
clearly  settled^  that  each  child  has  a  vested  interest  in  the 
fund,  subject  only  to  be  devested  by  the  exercise  of  the  power. 
In  this  case  the  devesting  b  confined  entirely  to  the  quantum^ 
that  each  child  is  to  take.  This  is  a  provision  for  all  the 
children ;  who  are  considered  as  purchasers,  subject  to  the 
power  of  appointment  only  as  to  the  quantum.  It  must  be 
considered  strictly  with  respect  to  the  words  of  the  setdement. 
The  perspns,  among  whom  the  testatrix  has  the  power  to  ap- 
point, .  are  precisely  the  persons^  to  whom  the  fund  goes  in 
default  of  appointment;  that  is,  all  the  children.  Tliere  is 
nothing  to  confine  it  to  children  living  at  the  death  of  their 
mother.  The  only  thing,  that  can  be  considered  as  looking 
that  way,  'is  the  direction  to  the  trustees  to  pay  within  one 

year 

(45)  Ante,  Vol.  II,  703.  (47)  4  Term  Rep.  B.R.d9. 

(46)  1  Ves.  174. 
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year  after  her  decease.     That  makes  no  differen<*e  as  to  the 
vesting.     The  time  of  payment  only  is  postponed.     It  it  the 
common  clise  of  debitum  in  prmsenti  solvendutH   in  Jftiuro. 
In  Exel  V.  Wallace  (4*8)  it  might  also  hare  been  contended^ 
that  such  only  of  the  objects  of  the  power  should  take,  who 
lived  to  be  able  to  receive  it  and  to  give  a  discharge  :  but  the 
Master  of  the  Rolls  contradicts  that.    That  case  afibrded  a 
much  stronger  ground  for  the  argument.     In  Wilson  t»  Pig^ 
gott{A:9)  it  might  have  been  said,  the  objects  must  live  to  the 
time,  at  which  the  division  is  to  take  place.     The  aigument 
might  arise  as  well  *  in  every  case  of  appointment.     Then  what 
is  the  effect  of  the  appointment  upon  these  vested  interests? 
The  event,  that  might  exclude  Isabella  or  her  representative 
from  the  share  appointed  to  her,  has  not  happened ;  for  she 
lived  to  attain  the  age  of  twenty-one.     It  must  be  contended, 
that  **  and^  must  be  construed  "  or.^    I  admit  that  has  been 
done  (50)  to  fulfil  the  intention.    There  is  nothing  inconsistent 
in  supposing,  she  intended,  that  if  a  child  Uved  to  the  age  of 
twenty-one,  the  interest  should  be  vested,  notwithstanding  the 
death  of  that  child  before  actual  receipt.     None  of  the  cases 
cited  apply;  for  in  all  of  them  the  childrcm  have   been  consi* 
dercd  as  taking  only  under  the  appointment,  not  as  having  any 
vested  interest  in  default  of  appointment,  as  in  this  case.    The 
appointments  in  those  cases  were  appointments  creating  estates, 
not  devesting  estates  before  created.     That  circumstance  has 
made  a  great  impression  upon  the  Court.    In  Misddisom  v. 
Andrew  that  circumstance  is  expressly  excluded.     The  interest 
there  might  have  been  very  fairly  considered  as  in  the  nature 
of  a  legacy.     Nothing  was  to  arise  but  under  the  gift  of  the 
mother.     Here  that  is  not  the  case.    They  take  entirely  under 
the  settlement ;  and  the  only  power  is  to  determine  the  shares. 
Oie  V.  Heath  differs  still  wider  from  this  cUse.     The  persons 
to  take  in  default  of  appointment  were  not  necessarily  the 
same  persons,  who  might  have  been  the  objects  of  the  power, 
if  exercised.     The  power  was  to  appoint  to  all  or  any.     No 
one  could  claim  till  the  execution  or  the  extinction  of  the 
power;    and  the  testatrix  might  have  excluded   whom  she 

pleased^ 
(48)  iVcs.  117,  818.  ante,  Vol.  Ill,  450;    and  the 

(40)  Ante,  Vol.  II,  361.  authorities  referred  to,  452, 

(60)  8ec  Maberfy  Yi  Sitode, 
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pleased.  So  in  The  Duke  of  Marlborough  v.  Lord  Crodolphim  ITto. 
the  interest  was  in  the  nature  of  a  legacy:  nothing  vesting, 
except  imder  the  exercise  of  the  power.  Boyle  v.  The  Bishop 
of  Peterborough  does  not  bear  much  upon  this  case.  Lord 
Thurlow  rests  much  upon  the  -direction,  that  the  interests 
shall  be  vested,  in  the  sons  at  the  age  of  twenty-one.  The 
purpose  of  the  distribiition  was  at  an  end :  but  still  IxNrd  Thur^ 
low  thought,  the  mother  had  the  power  of  saying,  it  should 
not  go  over  as  in  default  of  appointment. 

Then,  if  the  share  appointed  to  Isabella  is  lapsed,  the  next 
consideration  is,  how  far  can  the  appointment  stand  at  all. 
The  mother  being  bound  to  give  each  child  something,  it 
eaiinot  stand.  ^Uiider  the  words  of  this  power  she  could      [  *781  ] 
not  exclude  any  one.  *  The  objects  of  appointment  are  pre- 
cisely those,  who  are  to  take  in  default  of  appointment;  and  it 
must  fall  within  the  words  of  the  settlement^  or  it  is  gOod  for 
nothing;  being  derived  out  of  the  settlement.    In Menzeyv, 
Walker  ( 51 )  the  execution  of  the  power  Was  void  for  that 
reason.     In  Wilson  v.  Piggott  the  point  was  in  some  degree 
discussed.    The  Court  said,  it  might  be  ttt  different  times ; 
and,  till  the  whole  was  appc^nted,  one  child  was  not  e^tcluded* 
It  was  doubted,  whether  not  being  bad  at  first  it  might  be  so 
afterwards:  but  all,  that  was  there  determined,  was,  that  the 
appointment  might  be  by  different  instruments;  and  that,  as  it 
was  not  bad  at  first,  it  was  difficult  to  argue,  that  it  could  b^ 
80  afterwards.     But  this  testatrix  professes  to  make  by  one 

•  

instrument  all  the  appointment  intended.  In  Bird  v.  Lockey 
the  same  reason  occurs;  that  the. children  had  no. vested  in^ 
terest,  but  were  to  take  solely  under  the-  appointment,  '{liat 
is  the  material  distinction  between  all  the  dther  cases  and  this. 
In  Congreve  v.  Congreve  ( dS )  and  all  those  cases  each  child 
under  the  marriage  articles  took  a  vested  interest  upon  coming 
in  esse;  and  that  is  not  altered  by  death  before  the  time  of' 
distribution.    - 


Master  of  the  Rolls. 
This  case  has  been  extremely  well  argued  by  Mr.  Co±^  for 
the  representative  oi  Isabella  Gultifer:  but  as  to  the  share 
appointed  she  ceitainly  must  ckim  as  a  purchaser  under  her 

.  mother; 
(61)  Fer.  72.  (52)  iBro.  C.  C.  331. 
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mother;  and  she  cannot  take  as  a  purchaaer  under  the  w3L 
I  have  no  diflSculty  upon  that  point;  and  therefore  sbaB  le- 
Heve  the  Counsel  in  reply  from  that. 

Mr.  Biehards^  in  Reply. 

There  is  no  question,  that  there  must  be  a  reference  to  the 
settlement ;  and  upon  the  words  of  that  instrument  a  cdiiU 
dying  in  the  life  of  the  mother  cannot  take  either  by  appobt- 
ment  or  in  default  of  appointment:  not  by  appointment;  be- 
cause no  appointment  could  be  made  but  by  will.     If  the  tes- 
tatrix had  appointed  the  whole  to  the  children,  who  should  be 
living  at  her  death,  that  would  have  beep  good ;  and  the  repre- 
sentatives of  the  deceased  child  could  not  have  claimed ;  for 
the  very  essence  of  ^  appointment  by  will  is,  that  those  to 
take  shall  be  living  at  the  death  of  the  person  appointing.    If 
she  could  not  appoint  to  the  survivors  on  account  of  the  death 
of  one  in  her  life,  that  would  *  defeat  the  power^  because  the 
vested  interest  could  not  be  devested  by  the  death*     If  the 
appointment  to  the  survivors  would  have  answered  the  ^ugen- 
cies  of  the  power,  as  it  must,  because.it  was  to  be  executed  by 
will,  those  to  take  in  default  of  appointment  must  be  the  sur- 
vivors.   The  propositions  are  convertible.     In  AfaddiMom  v. 
Andrew  the  intention  of  the  testator  was,  that  each  daughter 
should  have  something :  yet  nothing  vested ;  and  none  took, 
except  those,  who  survived.    The  bequest  there  was  not  to 
the  children  immediately,  but  to  the  mother,  to  be  by  her 
disposed  of,  &c.  but  in  Oke  v.  Heath  it  is  for  such  of  her  kin 
as  she  shall  appoint.    Bird  v.  Lockey  also  b  an  imm^ytiP 
bequest.     There  can    be    no  difference.      Several  parts  <^ 
Lord  Thurhu)^  judgment  in  Boyle  v.  The  Bishop  of  Peters 
borough  are  material  upon  this  point    As  Isabella  was  not 
capable  of  taking  under  the  execution  of  the   power^  she 
cannot  take  in  the  event  of  the  non-execution   under  the 
articles.    Upon  the  construction  of  the  instrument  the  inte- 
rest does  not  vest  at  the  birth. 

Then  as  to  the  appointment  said  to  be  illusory.  It  is  not 
so ;  though,  I  admit,  it  bears  no  proportion  to  the  other  sums. 
If  any  thing  is  appointed  to  each,  it  satisfies  the  law ;  and  if 
the  law  is  satisfied,  a  Court  of  Equi^  will  not  disturb  it, 
unless  impeached  for  fraud.    Exceptions  have  been  admitted. 

The 
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Hhe  parent  may  be  mneasonable,  crueV  and  unjust.  Th^  170B. 
child  may  be  right  in  the  marriage.  The  Cpurt  must  either  -.  ^^^^^^ 
8ay^  the  parent  has  a  right  to  commit  what  under  other  cir-  ^^ 

cumstances  would  be  a  fraud  upon  the  daughter^  merely  be-  Aclom. 
cause  she  married  against  his  consent,  or  must  make  ftirther 
inquiry.  "LoTd  Hardwicke  had  particulai^  notions  upon  the 
subject  of  marriage^  as  to  which  many  wise  meii  dissented 
from  him.  The  real  foundation  of  it  is  what  is  said  in  Mad" 
dison  v.  Andrew;  that  the  power  is  in  the  nature  of  a  distress ; 
and  if  there  is  misbehaviour  in  the  eyes  of  the  parent,  that 
is  a  sufficient  reason  for  partiality.  The  quantum  of  the  pro- 
vision therefore  is  not  the .  object  to  be  attended  to ;  particu- 
larly where,  as  in  that  case,  the  fund  is  not  adequate  to  a 
provision  for  all.  If  the  discretion  is  &irly  exercised,  without 
gross  partiality,  it  is  sufficient.  Boyle  v.  The  Bishop  of  Pettr" 
borough  proves,  that  fraud  must  be  the  ground.  Bristow  v. 
Warde  contains  the  same  doctrine.  If  provbion  is  the  object, 
it  must* be  always  greatly  broken  in  upon.  In  the  cases  of 
c<mipelling  a  surrender  of  copyhold  estate  in  favour  of  a  ^wife  [  ^783  ] 
or  younger  children,  the  Court  will  not  enter  into  the  question 
ais  to  the  quantum  of  the  provision :  but  the  heir,  if  not  totally 
unprovided  for,  shall  be  compelled  to  make  the  surrender  (S3). 
No  rule  of  law  is  broken  down  in  that  case.  The  father  is 
the  sole  judge,  and  in  general  the  only  good  judge.  How 
can  the  Court  judge  of  the  propriety  of  the  provision  he  has 
made  ?  The  child  may  misbehave  in  such  a  manner,  that  the 
father  cannot  produce  it  in  a  Court  of  Justice.  There  are 
many  ways  by  a  course  of  disobedience  and  suUenness  of 
teazing  and  iU-treating  the  father,  which  he  cannot  produce  in 
evidence.  This  child  is  provided  for;  though  he  has  not  a 
present  provision.  It  is  a  future  interest;  but  what  is  given 
now  is  immediate;  luid  satisfies  the  power  in  point  of  law; 
and  the  only  principle,  upon  which  this  Court  can  interfere, 
is,  that  the  father  has  committed  a  fraud  upon  the  power,  un- 
justly 

(58)  See  the  authorities  re-  any  objectioD,    that  a  yoonger 

ferred  to  by  Mr.  Cox^  1  P.  Wmg.  child  will  be  in  a  better  condi- 

00.    Upon  that  qoestion  there  tion  than  an  eld^r:    Chapman 

if    no  difference,  whether  the  v.  Gtftfon,   Pikey.WkUe^  ^Bro. 

provision    is  derived  from  the  C*  C7*  220,  286. 
testator,  or  aliunde;   nor  is  it 
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1790.        justly  pferenting  a  fair  proportion  from  going  to  the  pttrtici^ 
y,    ^^''^^R*   child.    In  the  case  in  Foresier  that  ground  is  taken.      No 
;bu  fraud  is  intended  Upon  this  chUd.    That  there  is  no  partiality^ 

AcLOM*       appears  from  the  same  proTision  being  made  for  the  second 
son  in  the  event  of  the  death  of  his  brother,     BurreU  t« 
Burrell  is  very  strong :  the  provisbn  appearing  only  in  evi* 
dence ;  and  not  l>eing  assigned  as  the  reason*     This   appiNDt> 
ment  states,  that  there  is  a  provision,  though  not  a  present 
one.     Must  we  debate,  whether  a  present  provision  is  neces* 
sary  ?    All  the  circumstances  of  the  family  must  be  taken  into 
consideration,  before  the  Court  can  say,  it  is  a  fraud  upon  the 
power.    An  appointment  of  SOO/.,  whidi  would  have  been  a 
fkir  proportion,  would  not  have  been  any  thing  like  a  pro^ 
vision.   This  son  is  in  a  much  better  situation  than  his  brother. 
His  remainder  is  a  vested  interest;  and  if  it  was  a  remainder 
in  fee,  it  would  be  a  present  provision.    Suppose,  the  father 
had  died  before  the  mother,  and  this  son  at  the  time  of  the 
appointment  had  a  present  provision ;  or  suppose,  the  &ther 
had  died  the  day  after  the  mother :  it  would  be  too  much  to 
say,    the  appointment  was  illusory.     It  is  argued,    that  in 
Bristmo  v.  Wards  the  father  became  a  purchaser :  but  it  is 
perfectly  immaterial,  from  whom  the  provision  comes.     The 
question  cannot  depend  upon  that,  but  upon  the  general  or* 
[  *784  ]      cumFtances ;  for  the  parent  by  giving  a  portion  ^  does  not  buy 
the  right  of  that  child  to  the  share  unappointed. 

Upon  the  remaining  question,  George  Aclotn  is  not  now  en- 
titled  to  the  share  appointed  to  him.  According  to  Alexamder 
T.  Alexander  the  testatrix  might  give  a  share  to  one  for  life, 
and  after  his  death  to  the  other  children,  if  the  words  are 
large  enough;  and  the -words  '*  in  such  parts,  shares,  and 
proportions,  are  sufficient ;  and  **  for  such  estates  and  inte- 
"  rests  *'  are  implied.  There  can  be  no  question,  that  it  is 
reasonable,  if  it  can  be  done.  The  testatrix  appoints  to  one 
as  a  younger  son ;  and,  if  he  becomes  the  eldest  son,  she  im- 
poses upon  him  the  condition,  which  in  Chadwick  ▼.  Dok- 
ffiafi(54)  the  nature  of  the  thing  imposed.  K  she  had  known 
she  could  not  have  done  this,  she  would  not  have  given  this 
son  an  equal  share. 


(04)  2  Vcm.  628, 
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Ma^tjek  of  ihq  Rolls. 

In  this  cause  I  am  of  opinion,  the  whole  appointment  i$ 
Toid ;  and  therefore  the  ftmd  is  distributable  among  all  the 
children,  including  the  eldest  son  as  well  as  the  rest :  and  that 
there  was  a  vested  interest  in  all  the  children  at  their  respec- 
tive births ;  and  it  is  not  to  be  confined,  as  was  strongly 
contended,  to  such  as  were  living  at  the  death  of  their 
mother. 

Thb  cause  has  stood  for  judgment  a  great  while ;  o^d  it  b 
one  of  those  cases,  that  have  involved  the  question  as  to  the 
due  execution  of  a  power  of  appointment ;  and  whether  the 
disposition  made  is  or  is  not  within  the  power ;  or  whether 
part  of  the  subject  being  appointed  to  one  of  the  objects  is  so 
insignificant  as  to  be  considered  in  this  Court  illusory.  There 
is  no  question,  that  has  caused  more  doubt  and  difiSculty  in 
the  mind  of  every  Judge,  who  has  sat  in  this  Court,  than  that. 
To  me  it  has  occasioned  greater  difficulty  than  any  other 
question.  It  is  now  perfectly  established,  that,  wherever  a 
power  is  given  to  appoint  to  and  among  several  persons,  .th^ 
power  is  not  well  executed,  unless  some  part  is  allotted  to  each. 
Tliat  certainly  is  the  legal  effect  of  such  a  power ;  and  if  an 
appointment  takes  place  without  allotting  some  share  to  each 
of  the  objects,  the  whole  is  absolutely  void.  That  is  the  rule 
of  *  law.  But  if  any  part  is  allotted  to  each,  a  Court  of  Law 
will  not  enter  into  the  question  as  to  the  adequacy  or  suffi- 
ciency ;  but  will  it  hold  it  good.  Unforfunately  that  docs  not 
satisi^  this  Court:  but  Courts  of  Equity,  perhaps  for  good 
reasons  at  the  time,  though  firom  the  difficulty,  that  has  fol- 
lowed, one  cannot  but  lament  the  rule,  have  held,  that  it  is 
not  sufficient,  that  there  should  be  a  legal  execution  of  the 
power  by  giving  a  part  to  each;  but  it  must  be  a  part,  that  is 
a  substantial  gift,  not  for  the  mere  purpose  of  complying  with 
what  the  law  requires,  intenduig  to  exclude  the  object  from 
any  real,  substantial,  beneficial,  interest.  This  rule  now  has 
long  prevailed;  and  it  must  be  admitted  to  be  the  rule  of 
a  Court  of  Equity,  that  there  shall  be  a  Aoii4  fidey  substantial, 
beneficial,  appointment  to  make  it  good  in  equity ;  as  spme  part 
is  required  to  make  it  good  at  law.  The  difficulty  is  to  deten- 
mine,  what  shall  be  a  sufficient  partw  I  rather  wish  to  suppose 
these  questions  determined  upon  the  ground  of  fraud  upon  the 

intention 


1799. 
Jtify  17M. 
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1799.         intention  of  the  person  creating  the  power;  and  dierefore  that 

.    ^^"""^    •      the  Quantum  cannot  in  all  cases  be  said  to  be  sufficient  to  de- 

^^  termincy  whether  the  appointment  is  illusory  or  not.     A  gift 

AcLOM.       of  a  sum  bearing  the  same  proportion  to  the  capital  may  in 

In  equity  an      one  case  be  illusory,  in  another,  not.    An  appointment  of  1(V. 

appointment  of  j^^y  jjj  ^jjg  ^^^^  jj^  guflBcient,  in  another,  illusory ;  and  gene- 

V^^'^™  rally  it  is  so,   unless  there  are  particular  circumstances  to 

...  .^       justify  the  disproportion.    Therefore  it  is  not  the  smalkiess  of 

justified  by  ^^  ^^^""»  ^^^  ^^^^  ^°  ^^  events  demonstrate  it  to  be  illusory; 
circumstances;  for  if,  as  in  Bristow  ▼•  Wardef  the  person  executing  the 
as  where  that  power  has  himself  proyided  for  an  object  of  the  appointment, 
object  u  other-  as  if  it  is  to  be  executed  for  children,  and  the  party  executing 
wise  proTided  j^  y^^^  already  provided  for  some,  so  as  to  make  it  injustice  to 
^''  others,  that  they  should  come  in  equally,  a  very  small  share 

to  those,  who  are  so  provided  for,  would  not  be  illusory  (55). 
Another  case  may  arise,  where  there  is  an  actual  provision 
made  for  some,  even  where  it  does  not  move  from  the  person 
executing  the  power.  The  power  of  distribution  is  given,  in 
order  that  there  may  be  an  inequality,  if  necessary.  It  is 
therefore  nothing  but  a  trust  in  the  party  to  discriminate,  how 
much  each  ought  to  have  under  every  circumstance,  that 
ought  fairly  to  enter  into  his  consideration,  and  with  a  view  of 
the  object  of  the  power  that  each  of  them  should  receive  a 
provision.  If  that  is  satisfied  cdiunde,  it  has  had  its  object. 
But  this  has  left  the  Court  in  a  great  dilemma  in  deciding 
under  all  the  circumstances,  whether  the  provision  is  sufiScient 
[  ^786  ]  It  is  clearly  *  determined,  that  there  must  be  some  proton 
for  each  child,  either  by  the  appointment,  or  by  something 
else ;  and  if  one  is  not  at  all  provided  for,  that  one  cannot  be 
left  without  some  share  out  of  the  intended  provision.  There 
is  no  case,  in  which  there  really  has  been  no  provision  at  aD 
for  one  of  the  clear  objects ;  who  must  either  have  a  share,  or 
a  provision  by  some  other  means.  That  case  now  comes  be* 
fore  the  Court  upon  this  bill ;  the  subject  of  which  is  a  pro- 
vision to  be  made  under  the  power  contained  in  these  marriage 
articles  out  of  the  wife's  fortune,  not  the  husband's,  for  each 
chUd,  including  the  eldest  as  well  as  the  youngest.  Upon  the 
&ctSf  that  have  happened,,  it  is  very  clear,  the  illegitimate 
children  are  not  objects  of  the  appointment;  and  as  to  any 

share 
(55)  L(mg  v.  Ltrng^  post.  Vol,  V,  446. 
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ihare  given  to  them  it  is  void.  Perhaps  that  would  not  nake 
the  whole  void,  and  that  part  would  be  undisposed  of.  But 
that  point  will  not  arise ;  for,  if  they  were  to  be  considered  as 
her  children,  I  am  of  opinion,  the  appointment  is  void  for 
another  reason.  The  eldest  son. Robert  Evat  Aclom,  being 
entitled  under  the  will  of  his  uncle  to  an  estate  tail  in  re- 
mainder  after  an  estate  for  life  in  his  father,  the  testatrix 
meaning  to  do  right  gives  that  reason  for  passing  him  over  in 
effect ;  and  she  gives  him  ten  guineas ;  because  he  was  pro- 
vided for.  The  fact  is,  he  has  no  provision  at  all,  no  settle- 
ment either  from  his  father  or  mother.  Upon  that  ground 
I  am  of  opinion,  however  desirous  I  am  of  executing  the  in- 
tention, that  she  has  not  well  executed,  her  power;  admitting, 
that  a  good  reason  might  justify  her  in  giving  him  ten  guineas 
only.  '  Mr.  Grant  admitted,  that  it  is  in  a  great  measure  a 
question  of  fraud ;  and  that  possibly,  if  the  child  is  otherwise 
provided  for,  it  might  in  the  mind  of  the  parent  according  to 
some  determinations,  and  particularly  what  Lord  Thurlow 
threw  out  in  one  case,  be  a  sufficient  reason.  But  an  appoint* 
ment  of  ten  guineas  out  of  this  fund  and  under  these  circum- 
stances is  jiot  sufficient. 


1790. 


Vandbrzve 

V, 
ACLOSf. 


Another  question,  which  is  at  an  end  by  my  opinion  upon 
this  case,  arose  upon  the  appointment  to  Isabella  ;  who  died 
in  the  life  of  her  mother.  It  was  strongly  contended,  (  and  i| 
was  very  well  argued  )  that  the  appointment  could  not  operate 
for  that  share,  and  that  it  lapsed.  I  am  of  that  opinion :  but 
I  need  not  go  into  the  point;  being  of  opinion,  that  the 
appointment  is  wholly  void;  and  the  fund  is  totally  unap- 
pointed. 

It  was  then  strongly  contended,  that  this  settlement  creating 
the  power  gave  no  vested  interest ;  that  in  default  of  appoint- 
ment the  distribution  must  be  among  such  children  only  as 
were  living  at  the  death  of  their  mother ;  and  that  Isabella 
having  died  in  the  life  of  her  mother  could  not  be  entitled  to  a 
share  for  want  of  appointment.  It  is  clear  from  the  nature  of 
the  power  and  the  words,  that  there  was  a  vested  interest  in 
all  the  children.  I  really  cannot  conceive,  upon  what  ground 
it  was  contended  to  be  divisible  among  the  children  living  at 
the  death  of  their  mother.     For  want  of  appointment  it  is  to 

Vol.  IV.  3  H  go 
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go  to  all  and  every  the  diild  and  children;  and  it  is  to  go  aiftx 
for  want  of  such  issue;  that  is,  children.  To  confine  it  to 
children  Uving  at  the  death  of  the  modier  is  an  imposnUe 
construction.  It  is  a  vested  interest  in  all  tke  children  she 
might  ever  have  upon  their  respective  births,  to  be  devested 
by  the  exercise  of  the  power  of  appointment. 

I  denre  to  be  understood,  diat  the  ground,  upon  which  I 
decide  this  case,  b  not,  that  die  appointment  of  ten  guineas 
to  one  of  the  objects  would  alone,  if  he  was  a  child  otherwise 
provided  for,  make  it  void ;  but  when  I  see  a  power  to  distri- 
bute among  all  the  children,  intending  to  take  in  the  eldest  u 
well  as  the  rest,  in  a  marriage  settlement,  and  that  power  ex- 
erased,  and  an  appointment  of  ten  guineas  to  one,  evidently 
intended  to  be  a  gift  of  nothing  substantially,  because  that 
one  was  otherwise  provided  for,  when  I  see  he  has  no  pro- 
vision whatsoever,  it  is  impossible  to  hold,  that  he   is  to  live 
without  any  provinon  from  this  fund,  having  none  otherwise. 
Therefore,  though  I  wish  to  support  the  execution  of  a  power, 
where  it  has  been  exercised  band  Jide^  I  must  declare  this 
appointment  invalid  and  void;  and  that  the  several  funds  com- 
prised in  the  marriage  settlement  are  distributable  among  sH 
the  children  of  George  Aclom  and  Ann  his  wife  and  the  re- 
presentatives of  such  as  are  dead. 

As  to  the  children  bom  after  the  separation,  I  cannot  declare 
them  illegidmate.    There  must  be  an  inquiry  as  to  that. 


The  inquiry  was  waived :  the  fact  being  admitted, 
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Feb.  22(1, 24/A. 

BAYLEY  r.  MORRIS.  ^7^- 

July  nth. 
t>Y  indenture  of  lease  and  release,  dated  the  29th  and  iSOth    A  deed  is- 

of  November 9   1744,   previous  to  and  in  consideration  construed 
6£  the  marriage  of  Philip  Holper  and  Elizabeth  Tomkins,  a  "^^""^  "^^^^^^ 

sum  of  800/.  was  directed  to  be  laid  out  in  land,  to  be  settled        ,. 

cording  to  the 

to  and  for  the  only  proper  use  and  behoof  of  PhiUp  Holper  ,^g^  ^^^^  ^f 
and  his  assigns  during  the  term  of  his  natural  life ;  and  after  the  words, 
li^is  decease  to  the  use  of  Elizabeth,  his  intended  wife,  during  Therefore  in  a 
^e  term  of  her  natural  Ufe :  and  after  her  decease  then  upon  marriage  set- 
trust,  that  such  whole  monies  or  the  lands  to  be  purchased  tlement  after 
shall  be  to  the  use  and  behoof  of  the  heir  male  of  the  body  of  *'^®  estates  to 

the  ssiA  Elizabeth  begotten  by  the  said  Philip  Holper,  and       .   ... 

-     ,    .  All.         1  ,   i*  A  *od  wife  a  re- 

to  the  heirs  or  executors  of  such  heir  male ;  and  for  want  of  majn jgj.  iq  ♦  k^ 

ihich  issue  to  the  use  and  behoof  of  all  and  every  the  daughter  jieir  male  of 

or  daughters  begotten  by  the  said  Philip  Holder  upon  the  her  body  by 

body  of  the  said  Elizabeth,  equally  to  and  among  them,  and  him  to  be  be^ 

to  their  heirs  or  executors,  and  if  but  one,  to  that  daughter  gotten  and  to 

jonly  and  her  heirs  and  executors ;  and  in  case  of  no  issue  of  "*'  "®''**  *"^ 

the  said  intemled  marriage,  then  to  the  use  and  behoof  of   ^^^^^^  ^^ 

the  heirs,   executors,  or  administrators,  of  the  said  Philip   i      . 

Holper,  or  such  person  or  persons,  as  he  shall  by  his  will  3„j   j^  jj^^i,^ 

appoint.  should  be  do 

By  the  same  indentures  a  house  in  Leominster  with  certain  issue  of  the 
lands  and  hereditaments,  of  which  Philip  Holper  was  seised  marriage,  to 
in  fee,  were  conveyed  to  Snead  Davis  and  George  Wanklin,  *^®  Tighi  heirs 

their  heirs  and  assigns ;  and  the  uses  and  trusts  were  declared  ^     ^ 

«    ^t     i>  11      •  band,  was 

m  the  following  manner :  ... 

^  neld  a  con- 

'*  To  and  for  the  only  proper  use  and  behoof  of  the  said  tinsrent  re- 

^'  Snead  Davis  and    George   Wanklin   and  their  heirs   and  mainder  in  fee 

^'  assigns  for  ever,  in  trust  only,  and  to  and  for  the  several  in  such  per- 

^'  uses,  intents  and  purposes,  hereinafter  mentioned :  (that  is  son  as  should 

**  to  say)  in  trust  for  the  said  Pftilip  Holper,  his  heirs  and  ^  ^®^'*  ™*'® 

**  assigns,  until  the  solemnization  of  the  said  marriage ;  and   ^^  ^®  ^"®  •^ 

**  from  and  after  the  consummation  of  the  same  then  to  and 

€i  f^^     The  Court  of 

King*s  Bench 

refused  to  answer  a  case  from  the  Rolls,  stated  as  a  trust. 
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1709.  "  for  the  only  proper  use  and  behoof  of  the  said  Philip  Holper 

"^^^  "  and  his  assigns  for  and  during  the  term  of  his  natural  life, 

**  and  from  and  after  his  decease  then  to  the  use  and  behoof 
v. 

Morris.       *'  of  the  said  Elizabeth  his  intended  wife,  and  her  assigns  for 
r  *  789  1       ''  ^"^  during  the  term  of  her  natural  life ;  and  from  *  and 

"  after  the  several  deceases  of  them,  the  said  Philip  Holpet 

*'  and  Elizabeth^  his  wife,  and  the  survivor  of  them,   then  to 

''  the  use  and  behoof  of  the  heir  male  of  the  body  of  the  said 

'*  Elizabeth  by  the  said  Philip  Holper  lawfully  to  be  begotten 

''  and  to  his  heirs  ;  and  for  want  of  such  then  to  the   use  and 

'^  behoof  of  all  and   every  the   daughter  and  daughters  be- 

"  gotten  by  the  said  Philip  Holper  on  the  body  of  tbe  said 

*'  Elizabeth  equally  to  and  among  them  and  their  heirs ;  and 

*^  if  but  one  daughter,  then  the  whole  to  such  daughter  and 

''  her  heirs ;  **   and  if  there  should  be  no  issue  of  the  marriage, 

"  then  to  the  use  of  the  right  heirs  of  Philip  Holper. 

The  issue  of  this  marriage  was  one  son,  Thomas  Holper^ 
and  three  daughters,  Ann  Dotaston^  Jane  Brace,  and  Mary 
Dovaston;  Thomas  Holper  in  1779  after  the   death   of  his 
father,  having  obtained  from  his  mother  a  surrender  of  her 
life-estate,  mortgaged  the  house  in  Leominster  and  a  farm, 
part  of  the  settled  estates,  to  William  Hare;  and  the  Plaintiff 
on  the  1st  oi  May  following  took  an  assignment  of  that  mort- 
gage, to  protect  other  demands,  for  which  Holper  had  signed 
an  agreement,  dated  the  30th  of  April,  to  charge  the  premises 
by  way  of  mortgage;  and  he  had  delivered  the  title-deeds  to  the 
Plaintiff.    The  Plaintiff  had  recovered  the  farm  by  ejectment: 
but  the  house  was  in  the  possession  of  the  sisters  of  Thomas 
Holper  and  their  husbands.     In  1779  the  Plaintiff  brought 
an  ejectment  for  the  house;  and  was  nonsuited*      In  1789, 
nomas  Holper  being  dead  without  issue,  having  never  been 
married,  and  leaving  his  three  sisters  co-heiresses  at  law,  the 
bill  was  filed  against  the  widow  of  Philip  Holper^  hep  three 
daughters  with  their  husbands,  Morris,  claiming  under  inden-. 
tures  of  mortgage,  dated  the  15th  ot  March  1779,   and  other 
persons;   praying  a  foreclosure;  and  that,  if  the  indentures, 
under  which  the  Defendant  Morris  claimed,  wer^  in  fact  exe- 
cuted on  the  day,  on  which  they  appeal  to  b^ar  date,  then 
that  the  Plaintiff  may  be  permitted  to  redeem. 
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ment  was  made  for  bond  fide  consideration,  and  all  the  issue       -o^^^^ 

of  the  marriage  were  equally  objects  of  such  provision,  and  the  ^^ 

legal  estates  being  executed  in  the  trustees,  Thomas  Helper       Mobris. 

had  only  an  equitable  estate ;  and,  if  he  took  an  estate-tail, 

not  having  done  any  act  to  bar  it,  the  daughters  are  entitled. 

They  3tated,  that  the  Defendant  Elizabeth  Holper  conveyed 

jbhe  premises  to  her  son  merely  to  *  qualify  him  to  vote:  but      [  *790  ] 

the  jconveyance  wa9  not  intended  to  have  any  other  effect; 

And  he  agreed  both  verbally  and  in  writing,  that  she  should 

have  the  possession,  and  a  lease  of  the  premises  for  life ;  and 

the  deeds  of  conveyance  were  deUvered  to  Jane  Brace;  who 

delivered  them  back  to  her  mother ;  and  they  were  locked  up 

in  a  bureau ;  but  Thomas  Holper  broke  open  the  biu'eau ;  and 

took  them  out  without  her  knowledge.    The  Defendant  Eliza- 

beth  Holper  by  her  answer  stated,  that  several  ejectments  had 

been  brought  by  the  Plaintiff  and  abandoned. 

By  the  decree  m^e  at  the  Rolls  on  the  14th  of  July  1795 
the  bill  was  retmned  for  twelve  months,  with  liberty  to  bring  • 
an  ejectment :  the  Defendants  being  restrained  from  setting 
up  any  other  defence  than  the  settlement  and  the  mortgage  to 
Morris^  purporting  to  be^r  date  on  the  lUth  of  March  1779. 
The  ejectment  came  pn  to  be  tried  before  Baron  ITiompson 
at  the  assizes  at  Hereford  on  the  17th  o(  March  1796;  when 
it  was  suggested  for  the  Defendant,  that  the  premises  were 
vested  in  the  trustees  in  the  settlement,  and  not  in  the  Plaintiff 
as  mortgagee ;  upon  which  the  Plaintiff  was  nonsuited.*  A  per 
tition  was  presented  by  the  Plaintiff,  praying,  that  the  nonsuit 
might  be  set  aside,  and  that  he  might  be  at  liberty  to  proceed 
to  a  new  trial.  Upon  that  petition  on  the  1 1th  of  March  1796 
a  case  was  directed  for  the  opinion  of  the  Court  of  King's 
Bench  upon  the  question,  what  estate  and  interest  Thomas 
Holper  deceased,  the  mortgagor,  took  in  the  premises,  situate 
at  Leominster^  under  the  indentures  of  settlement,  dated  the 
29th  and  30th  of  November  1744.  The  case  came  on  to  be 
argued  in  the  Court  of  King's  Bench  on  the  10th  of  June  f 
when  that  Court  declined  giving  any  opinion.  Under  these 
circumstances  the  cause  was  again  set  down  at  the  Rolls,  and 
the  questions  made  were,  first,  whether  Thomas  Holper  took 
a  vested  estate  imder  the  description  of  heir  male :  ^ 
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Secondly,  if  he  did,  whether  he  took  an  e8(aie^4an  or 
estate  in  fee. 


Mr.  Graham  and  Mr.  Shuter,  for  the  Plaintiff! 
Lord  Coke's  Comment  on  the  22d  and  S8d  sections  of  Li^ 
ileton  wiU  probably  be  relied  on ;  where  it  is  laid  down,  dial 
if  there  is  a  lease  for  life  to  A.  with  remainder  to  the  heirs 
female  of  the  body  of  A.,  who  ^dies,  leaving  a  son  and  a 
daughter,  the  daughter  not  being  heir  general   cannot  take. 
That  doctrine  received  considerable  countenance  in  Counder 
V.  Clarke  and  some  subsequent  cases :  but  that  law  has  of  late 
been  much  quarrelled  with ;  and  it  has  been  considered  as  a 
strange  and  harsh  rule ;  for  though  it  is  generally  true,  thai 
nemo  est  fueres  viveniiSf  yet  in -common  acceptation  the  word 
as  frequently  means  the  heir  apparent  as  the  actual  beir  at 
the  death  of  the  ancestor;  and  though,  when  die  statute  De 
donis  (56)  has  received  the  proper  construction,  that  a  person 
under  the  description  of  heir  male  or  female,  though  not  heir 
general,  might  take  by  descent,  the  distinction  is  unreason^ 
able,  yet  it  is  laid  down  by  Lord  CokCy  that  iii  the  case  of  a 
purchase  it  would  not  do.     In  a  great  variety  of  cases  upoa 
wills  that  distinction  has  not  been  adhered  to;  but  the  con* 
trary  doctrine  has  been  held:  Archer's  Case {57),  Bettumcnt 
y.  Long  {58),  Harris  y.  Barnes  (59)  and  many  other  cases, 
which  are  all  collected  by  Mr.  Feame.    The  doctrine  is  very 
much  discussed  hy  Mr,  Hargrate  {60).    I  am  not  aware  of 
any  instance,  in  which  the  same  latitude  has  been  allowed  to 
the  intention  in  the  case  of  a  deed :  but  upon  the  principles^ 
upon  which  deeds  are  now  construed,  it  would  prevail  even  in 
the  case  of  a  deed,  if  the  intention  is  clear  to  single  out  that 
person.    But  we  are  not  driven  to  the  necessity  of  contending 
to  that  extent;  for  the  words  of  this  deed  clearly  mari^  the 
intention :  the  limitation  being  to  *'  the  heir  mide  of  the  body 
<'  of  the  said  EUxabeth  by  the  said  PhiUp  Holper  lawfully  to 
"  be  begotten ;"  not  merely  to  the  heir  of  her  body.     The 
moment  there  was  a  son,  no  other  person  could  be  intendeds 
He  was  clearly  the  heir  pointed  out.    Though  the  wife  sup> 

▼ivedj 

(56)  Westm.  2.    13  Edm.  I.        Long  v.  Beaumoni,  1  P.  W.  2S9L 

(57)  1  Co.  66.  (69)  4  Burr.  2157. 

<58)  Darbison  <m  tht  demise  of       (00)  Co.  Lit.  24  6.  note  145. 
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Yived,  no  other  person  could  be  that  ipecial  heir.  The  idejo* 
lity  of  person  it  sufficiently  marked  ;  and  there  can  be  no 
doubt  of  the  intention,  that  if  there  should  be  a  special  heir 
of  their  two  bodies,  a  person  answering  that  description  in  the 
popular  sense,  that  was  the  person  to  take ;  and  in  that  caae 
there  could  not  be  the  de&uh,  upon  which  the  limitation  over 
was  to  take  place.  Upon  the  other  construction,  that  the 
person  to  take  must  be  heir  male  at  the  death  of  the  infe» 
what  would  be  the  situation  of  the  eldest  son !  He  could 
make  no  jointure,  no  provision  for  children.  He  might  Uve  to 
an  advanced  age  without  any  certain  provision.  The  Court 
must  consider,  with  what  view  such  a  deed  was  made.  The 
trust  as  to  the  800L  is  certainly  different  from  that  of  the  land. 
They  ^intended  as  much  as  possible  to  avoid  tying  up  the 
estate  either  in  tail  general  or  special;  for  the  subsequent 
limitation  is  to  the  daughters  in  fee.  Modoc  ▼•  Jackson  (61 ), 
though  upon  leasehold  property^  applies  to  this  case  as  to 
vesting. 


1799. 


Baylkt 

V. 
MORRISy 
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The  Master  of  ike  Rolls  stopped  the  Counsel  for  the 
Plaintiff  on  the  second  point ;  declaring,  that,  he  was  clearly 
of  opinion,  until  he  should  hear  the  other  side,  that  Thomas 
Holper  would  have  been  tenant  in  fee-simple ;  and  it  was 
impossible  under  such  words  in  a  deed  to  make  him  tenant 
in  taiL 


Mr.  Lloyd  and  Mr.  Stanley ^  for  the  Defendants. 

With  respect  to  that  point  this  is  a  deed  certainly  very  ill 
drawn.  The  limitations  are  meant  to  be  extended  through 
all  the  issue  of  the  marriage.  The  intention  as  to  the  800/L 
and  as  to  the  house  in  Leominster  are  the  same.  With  re^ 
spect  to  the  former,  being  an  executory  trust,  the  Court  would 
have  construed  it  a  strict  settlement.  The  intention  could 
not  be  to  give  it  to  a  son  unborn  in  fee.  Suppose,  it  vested 
in  the  eldest  son;  and  he  had  died,  leaving  a  daughter:  a 
second  son  could  not  have  taken  any  thing.    Could  that  be 

the 

(6})  2  Brs.  C,  C  588.  It  has  been  more  than  onoe  observed,  at 
the  bar,  that  this  case  tamed  upon  a  point  wholly  oolUteral ; 
though  there  was  some  discussion  upon  that,  which  is  the  sob- 
ject  of  the  Report 
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the  intention  ?  It  was  to  go  the  daughters  in  the  events  men- 
tioned  in  the  settlement.  It  is  clear,  the  reversioR  in  fee  is 
not  to  take  effect,  if  there  is  any  issue  whatever.  The  words 
*^  for  toant  of  such^'  mean  for  want  of  issue  of  the  body  of 
the  heir  male.  The  intention  to  give  this  to  the  eldest  son 
and  his  heirs  is  unnatural.  If  this  instrument  was  a  wiD,  it 
must  have  been  held  an  estate  tail;  because  during,  the  lives 
of  his  sisters  he  could  not  have  died  without  an  heir ;  Tjfte  t. 
Willis  {62).  Tilburgh  v.  Bar  but  (63);  and  there  is  no  dif- 
ference between  a  will  and  a  deed,  if  the  intention  is  dear. 
If  die  Court  is  satisfied  as  to  that,  there  is  no  rule  to  prevent 
these  words  from  raising  an  estate  tail  in  a  deed  as  in  a  will 
In  Beretford's  Case {64:)  the  rules  as  to  construing  deeds  are 
!    •  laid  down.    Leigh  v.  Brace  (65),  Beckys  Case{6G).     Bven  in 

Lord  Coke's  time  many  words  made  an  estate   tail   besides 

V  heirs  of  the  body.'' 

V  As  to  the  first  point,  there  is  no  doubt,  that  this  is  a  re- 
mainder ;  the  ancestor  taking  an  estate  for  life.  At  what  time 
did  this  remainder  vest  in  Thomas  Holper?  It  could  not  Test 

[  *  793  ]      upon  his  birth ;  for  he  could  *  not  answer  the  description  of 

heir  male  during  the  life  of  his  father.  In  Beaumont  v.  Lang^ 
NetDcomanr.  Barkham{&7)  and  all  those  cases,  the  descrijp- 
tion  marked  the  person  as  precisely,  as  if  a  living  person  had 
been  named.  In  this  deed  there  is  a  particular  description; 
and  the  general  description  ''  heir  male"  must  be  referred  to 
the  death  of  the  executor.  Thomas  Holper  not  answering  the 
description  at  that  time  took  no  interest  whatever.  Madoc 
V.  Jackson^  which  is  not  correctly  reported,  does  not  apply. 


The  Master  of  the  Rolls  desired  the  Plaintiff's  Counsel  to 
confine  his  reply  to  the  first  point. 


Mr.  Graham,  in  Reply. 
This  is  a  limitation  to  the  heir  apparent  i  and  the  words  are 

equivalent 

(62)  For.  1.  Cont.  Rem.  614. 

(63)  1  Ves.  80.     3  Atk.  617.  (67)  Amb.  Q,  by  the  name  of 
(04)  7  Co.  41.                                Newcoman  v.  Bethiem  BapUal, 

.    (65)  Carth.  343.    5  Mod.  266.    and  in  Mr.  Hargrave^s  note  145, 
1  Id,  Raym.  101.  Co.  LUt.  24  b.   Bromm  y.  Bark* 

(66)  LUt.  Rep.  344;    Feame's    ham. 
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equivalent  to  a  limitation  to  the  first  and  other  sons  i;  and  it 
leas  a  vested  interest  at  the  birth  of  the  first  son.  There  are 
inany  exceptions  to  the  rule  that  nemo  est  Jueres  viveniis; 
because  the  word  ** lietr'*  in  the  vulgar  acceptation  is  com- 
inonly  applied  to  the  heir  apparent;  and  this  construction 
holds  even  upon  a  deed.  In  Jones  v.  Morgan{6S)  Lord  7%«r- 
low  lays  down  the  rule,  that  in  all  cases,  where  a  party  takes 
in  the  character  -of  heir,  he  must  take  in  the  quality  of  heir, 
that  is,  by  descent.  That  case  has  subverted  the  authority  of 
BagsJtaw  v.  Spencer  {69),  and  establbhed,  that  there  can  be 
no  different  construction  upon  a  trust  executed.  If  the  Coiu*t 
rejects  the  idea  of  descriptio  persomBf  and  considers  this 
limitation  as  ambulatory  till  the  death,  then  it  must  be  held, 
that  the  wife  had  an  estate  tail ;  which  is  going  beyond  the 
Defendant's  argument,  and  would  certainly  defeat  the  inten- 
tion of  the  settlement;  which  is,  that  she.  should  have  only 
im  estate  for  life. 


Baylbt 

M0RR». 


Master  of  the  Rolls. 

This  is  a  legal  question:  but  I  am  desired  on  account  of 
thp  small  value  to  give  my  opinion.  It  has  not  been  formed 
without  due  deliberation;  as  I  feel  that  there  is  some  little 
difficulty  in  the  case.  The  premises  were  conveyed  to  trus^ 
tees ;  and  the  words  appeared  to  me  to  convey  a  legal  estate 
for  life ;  upon  which  I  ordered  an  ejectment  to  be  brought. 
At  the  trial  they  thought  it  was  a  point  to  be  started,  that, 
the  legal  estate  was  in  trustees;  upon  which  the  Plaintiff* 
was  nonsuited.  *  Upon  a  petition  to  me  I  made  them  pay 
the  costs  of  that  nonsuit ;  and  then  I  directed  a  case  for  the 
opinion  of  the  Court  of  King's  Bench.  Upon  the  same  ground 
that  Coiurt  would  not  give  an  opinion  (70). 

It  is  to  be  observed,  that  this  is  the  case  of  a  deed,  not  of 
gL  will ;  and  the  question  is,  what  is  the  legal  effect  of  these 
words  in  a  deed*  It  was  contended,  that  if  Tfiomas  Holper^ 
the  son,  took  any  estate,  it  was  an  estate  tail ;  and  no  recovery 
having  been  suffered,  the  daughters  are  entitled:  also,  that 

he 

(08)  1  Bro.  C.  C.  200.  (70)  Parsons  y.  Parsons,  post, 

(60)  1  Vcs.  142.    2  Atk.  240,    Vol.  V,  67B. 
,470,  577. 


Jitly  iVh, 
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17001.  he  had  no  estate  during  the  Kfe  of  his  motfaer,  baC  a  eoatith 

^^  gent  remainder  upon  her  death.    I  will  not  decide,  what  wodl 

.^^  hare  been  the  construction  of  such  words,  if  they  had  occurvei 

Morris.  in  a  will.    The  words  **  heir    male "  may  be    namen    coOet' 

In  a  will  the  tirum  (71):  but  in  a  deed  such  a  construction  cannot  obtaii* 

words  '*  heir  This  must  be  held  as  derignatio  persona  of  the  person,  who 

**  mak    may  should  be  heir  male  of  the  wife  at  the  time  of  her  death ;  and 

namen  co  -    ^y^  ^^^  construction  is,  that  it  is  an  estate  in  fee  ta  the  person 
lecttvMM  to  ef- 
fectaate  the      answering    that    description.     Loddingion  ▼.  Kime  (7^)    and 

general  inten-  Clerk,  or  Cheek  v.  Doy  (73)  were  relied  upen  in  the  Govt 
tioQ  to  iuclode  of  King's  Bench ;  where  they  did  go  some  way  into  the  agn- 
ail the  isf oe. '  ment.    The  construction  upon  words  of  this  sort  in  a  will,  to 

effectuate  the  general  intention  to  include  all  the  iaane  is  per- 
fectly  established :  but  there  is  no  instance  of  the  Court's  con- 
struing words  contrary  to  their  legal  import  in  so  solemn  an 
instrument  as  a  marriage-settlement. 

In  a  case  before  Lord  Bathurst,  in  which  I  was  Counsely 
it  was  strongly  argued,  that,  though  it  was  the  case  of  a  deed, 
the  interpretation  of  the  words  "  issue  male  "  might  according 
to  the  obvious  necessary  meaning  be  held  synonymoas  with 
**  heirs  male  of  the  body,**    That  was  the  case  oi  Fitsherheri 
V.  Heathcote,  in  Chancery,  upon  the  9th  of  Deeember,  1771. 
Under  a  limi-   '^  ^^^  ^  grant  of  a  rent-charge  of  20L  a  year  issuing  out  of 
tation  by  deed  land.     The  party  continued  to  pay  it  till  his  death  in  1748. 
to  the  father    His  son  Michael  refused  to  pay  it ;  insisting,  that  his  fiither 
for  life,  re-      i^as  only  tenant  for  life,  with  remainder  to  him  in  tail.     It  ap- 
mamder  to  his  peared,  that  part  of  the  premises  were  limited  to  the  fath^  lor 
'** \li™* ^' *i^'  ^^®»  remainder  to  his  son  Mic/iael  in  tail;  remainder  over: 
|.  ^  but  the  capital  messuage  and  other  lands  were  limited  to  the 

in  fee  ^  ^^  father  for  life;  remainder  after  his  decease  to  his  *  issue  male; 
the  sons  took  ^nd  for  want  of  such  issue,  to  him,  the  father,  in  fee.  There 
by  purchase  as  was  no  doubt,  that  they  meant  the  same  as  the  first  and  other 
joint-tenants  gons  in  tail  male.  Mr.  Fazalerley  and  Mr.  Wilbrafiam,  who 
for  life  only :  had  been  fixed  upon  to  decide  it  by  their  opinion,  held>  that 

«.     M  •       J    J  ^he  father  had  an  estate  for  life  ;  remainder  to  his  three  sons» 

•Me  in  a  aeeu 
bebff  a  word   *®  joint-tenants  for  life  only ;  remainder  to  the  father  in  fee. 

of  purchase.  ^*^ 

(71)  See  Pyot  v.  Pyot,  1  Ves.  336.    Post,  VoL  XV,  99,    and 

'the  note;  and  Mr.  Belfs  Sap.  161. 

(72)  1  SaUu  224.     ]  Lord  Raym.  208. 

(73)  Stated  in  Feames  Cont.  Rem.  228,  from  the  Tarious  Reports^ 
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The  son  refused  to  abide  by  that  opinion;  and  suffered  a  re-  Hm. 

torerj;  and  devised  the  estate*    The  bill  was  filed  by  the  •    u^"^ 
heir  at  law  of  the  grantee.      Lord  Baihurst  was  clearly  of  9. 

opinion,  that  by  the  words  '*  isme  male^  in  a  deed  they  took       Morbis* 
only  as  purchasers  and  joint-tenants  for  life;    and  decreed 
according  to  the  prayer  of  the  bill. 

That  the  word  "  is9Ue  **  in  a  deed  is  a  word  of  purchase. 
Coke  Littleton  was  also  relied  on.  This  is  the  case  of  a  deed. 
Therefore  I  am  of  opinion,  that  the  limitation  subseqaeht 
to  the  estate  for  life  of  Elizabeth  Holper  was  a  contingent 
reUHdnder  to  such  person,  as  would  be  the  heir  male  of  her 
body  actlier  death,  in  fee ;  and  as  nemo  est  Tueres  viveniis,  and 
Thomas  Holper  died  in  the  life  of  his  mother,  that  remainder 
never  took  place:  but  it  vested  in  the  three  daughters.  The 
consequence  Is,  that  the  bill  must  be  dismissed ;  and  the  mort- 
gagee has  lost  aQ  his  money.    I  will  give  no  costs. 


EYRE  V.  WAKE.  1799. 

Jufy  18/ A. 
.TttAR Y  E YRE  by  her  will  gave  to  Charles  Eyre  and   Upon  petition 

William  Wake  5001.  upon  trust  to  place  the  same  out  P^^Jing  refer- 

at  interest,  and  apply  the  same  in  such  manner,  as  they  should  ^"^^  ^  ^^.^ 

deem  most  advisable,  for  the  benefit  of  her  niece  Ann  Eyre^  Master  as  to 

until  she  should  be  recovered  from  her  then   unfortunate  ^.     *>!  •    !L 

the  PlaiDtioT 
situation ;  and  if  she  should  recover,  to  pay  the  said  sum  of  ^^^  ^i      for- 

500/.  to  her;  and  if  not,  then  that  the  same  should  be  paid  \^xkno  and  di» 

to  her  executors  or  administrators  immediately  after  her  de«>  rections  for 

cease.     The  testatrix  gave  the  residue  of  her  personal  estate  her  mainte- 

to  her  sister  Clementina  Eyre  and  Ann  Eyre  equally,  share  n^nee,  the 

«n^  share  alike ;  and  she  appointed  her  trustees  executors.         property  being 

By  a  codicil  the  testatrix  revoked  such  part  of  her  will  as  .  ®  *"* 

bear  a  eom^ 
directed  the  payment  of  a  moiety  of  the  residue  of  her  per^  > 

fsonal  estate  to  ^ Ann  Eyre;  and  she  directed,  that  the  same  [  ^^96  ]  ^.^^ 
should  be  retained  by  her  executors,  and  disposed  of  by  them  of  lanacy,  an 
in  trust  for  Ann  Eyre.  order  was 

made  upon 

Clementina  Eyre  by  her  will  gave  to  the  same  trustees  140&  sffidft^^^* 

upon  trust  to  place  the  same  out  at  interest,  and.  apply  the  7*"*°®^  ^J^* 
■  '^  *^  *;;       ■   forence,  for 

mterest  .     c 

payment  of 

the  dividends  for  the  two  ensuing  quarters. 


.Eyre 

V. 


796  CASES  IN  CHANCERY. 

1709.  interest  for  the  support  and  maintenance  of  Ann  JEryre,  as  they 
should  judge  proper,  so  long  as  she  should  remain  in  her 
unhappy  situation ;  and  if  she  should  be  restored  to  her  health 
Wakb^  and  former  state  of  mind,  to  pay  the  principal  to  her:  but  if 
she  should  die  under  the  pressure  of  the  disorder,  then  it  was 
directed  to  sink  into  the  residue  of  the  testatrix*8  perBonal 
estate.  She  also  appointed  the  trustees  her  executors.  Bj 
a  codicil  she  reduced  the  bequest  for  the  benefit  of  Ann  Ej/n 
to  100/. ;  which  she  gave  to  William  Wake  only  upon  dbe 
aame  trusts. 

The  legacies  ^ven  for  the  benefit  of  Arm  Eyre  by  these 
(wo  wills  and  a  moiety  of  the  residue  of  the  personal  estate 
bequeathed  by  the  former  produced  1700/.  3  per  ceni.  Cast 
solidated  Bank  Annuities  and  53/.  8«.*6rf.  cash.  AnmEyrt 
was  also  entitled  to  £00/.  vested  in  James  Farrer  for  her  sok 
use  and  benefit;  which  sum  was  secured  upon  mortgage  of 
certain  leasehold  premises;  and  to  16/.  \Ss,  4c/.  being  one 
'  moiety  of  a  third  of  100/.,  secured  upon  turnpike  tolls,  be- 
queathed to  her  by  Mrs.  Freeman.  Her  interest  under  these 
three  wills  constituted  the  whole  of  her  property.  She  stiD 
continued  in  a  weak  state  of  mind,  unable  to  manage  her 
affairs ;  and  had  been  for  some  time  under  the  protection  of 
James  Farrer,  her  maternal  uncle  and  one  of  the  next  of  kin. 
In  Trinity  Term  last  she  by  James  Farrer,  her  next  friend, 
filed  a  bill  against  the  widow  and  executrix  of  William  Wake, 
in  whose  name  the  stock  was  standing,  prajring  a  transfer  of 
the  &tock  and  pajrment  of  the  cash  balance  to  the  Accovntant- 
General,  to  be  laid  out;  and  that  the  necessary  directiom 
might  be  given  for  the  support  and  comfort  of  the  Plaintiff 
Ann  Ei/re. 

The  Defendant  by  her  answer  suggested,  that  the  PlaintifT 
Ann  Etfre  had  a  paternal  uncle ;  and  she  offered  to  transfer 
.    the  stock  and  pay  the  balance,  as  the  Court  should  direct 

No  farther  proceedings  were  had  in  the  cause^  till  a  ped- 

tidn  was  presented  by  the  Plaintifis,  stating  these  facts ;  and 

that  the  interest  of  the  200/.  secured  on  the  leasehold  moit- 

[  •T&T  ]      gage  had  been  fi'om  time  •to  time  received  by  or  accounted 

for  to  Farrer,  iftid  applied  for  the  benefit  of  Ann  Eyre.  The 
petiti(m  suggested,  that  the  property  was  not  sufficient  to  de- 

foy 
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fray  the  expence  of  a  Commiseion  of  Lunacy ;  and  prayed, 

that  it  might  be  referred  to  the  Master  to  inquire  and  state,- 

what  is  the  state  of  mind  and  condition  in  point  of  health  of 

the  petitioner  ^9tit£yre;  and  whether  she  is  in  a  capacity  of 

taking  care  of  herself  and  her  affairs ;  also,  by  whom  and  in 

what  manner  she  has  been  and  is  maintained  and  supported ;, 

what  is  her  fortune ;  who  is  in  the  receipt  thereof;  and  that 

the  Defendant  may  transfer  the  stock  and  pay  the  balance  of 

cash  in  her  hands  to  the  Accountant-General  in  trust  in  the 

matter  of  Ann  Eyre,  or  to  the  credit  of  the  cause ;  that  the 

Master  may  tax  the  costs  of  the  Defendant,  to  be  retained  out 

of  the  cash  in  her  hands;,  and  that  the  residue  of  the  cash, 

and  all  future  dividends  upon  the  stock  may  be  paid  to  the 

petitioner  JParr^r  from  time  to  time,  to  be  applied  in  the  first. 

place  in  discharging  the  costs  incurred  by  him   in  this  suit 

and  application,  and  otherwise  in  the  subsequent  proceedings, 

and  afterwards  in  the  maintenance,  support,  and  cloathing, 

of  Ann  Eyre. 

The  balance  of  dividends  upon  the  Bank  Annuities,  after 
taking  credit  for  the  maintenance  and  cloathing  o{  Ann  Eyre, 
was  291.  5s. 


7JW? 


1799. 
Byrs 

V. 

WakK£ 


Mt.  Richards,  in  support  of  the  petition. 

The  Lord  Chancellor  said,  this  was  in  effect  a  petition 
for  a  Commission  of  Lunacy;  and  he  was  afraid  of  establish- 
ing the  precedent.  His  Lordship  observed,  that  a  Commis- 
sion ought  not  to  cost  100/. 

Mr.  Barker  (Clerk  in  Court)  being  referred  to,  said,  the 
expence  of  a  Commission  was  about  1201. ;  but  by  great  par- 
simony it  might  be  brought  within  100/. 


The  Lord  Chancellor  then  said,  he  was  doing  an  irre- 
gular thing ;  but  might  as  well  do  it  completely ;  and  there- 
fore upon  producing  affidavits  of  the  state  of  the  petitioner's 
mind  and  the  amount  of  her  fortune  he  would  without  a  re-' 
ference  order  payment  of  the  dividends  of  the  two  next  quar- 
ters, or  a  year ;  and  then  they  must  apply  again  by  a  short 
petition;  as. the  Court  must  know  the  state  of  her  mind  and 
the  amount  of  her  fortune  from  time  to  time.  -    ' 
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yj9».  The  order  wm  draum  up  for  fywe^  of  die  divkleiidt  ef 

tlie  two  next  quarters  (74). 


Byrb 

^^*  (74)  There  ha?e  been  instaooes  before  Lords  Nartkimgicm,  aid 

Tkwlow  of  a  reference  to  the  Mailer  in  similar  cjaaes :  the  fead 
being  too  small  to  bear  the  eipence  of  a  commissioo.  In  the 
last  case  before  Lord  Tkwrhm  the  income  was  only  7^  * 
year. 


1709.  BULLOCK  t.  MEN2lESi 

iTie  Court  re-  J^LIZABETH  TREHEE  HALL,  wife  of'  Jt^hn  SiwaH 
fused  to  order  HaU,  was  under  the  will  of  her  first  husband  entitled 

a  provision  f^^  |^j.  |jfg  ^  ^^  ^^  ^f  y^^^  jewels,  and  ot  his  plate,  fiimi- 
or  a  marri  ^^^  pictures,  horses,  and  carriages,  and  also  to  one-third  of 
dividends  and  ^^  residue  of  his  personal  estate ;  which  he  had  by  his  wiD 
interest  to  directed  to  be  lent  oiit  on  good  security,  and  the  interest  ts 
which  she  was  he  regularly  paid  to  her  for  her  use  and  benefit ;  and  that  she 
entitled  for  might  enjoy  the  same  duritig  her  natural  life ;  and  after  her 
life;  she  rs-  death  the  principal  to  be  for  their  two  children, 
fusing  to  lire  gy  ^^^  j^^^ee  made  upon  the  22d  of  November,  ITflfl,  the 
J"^  ,  ^'  J**"  usual  accounts  were  directed ;  and  it  was  ordered,  that  the 
abroad  with  money .  arising  by  sale  of  such  of  the  jewels,  platc^  fumi- 
his  regiment  ^^^'^^  ^^'  ^  ^^  heen  sold,  should  be  paid  into  the  bank; 
and  willing  to  ^^  it  was  declared,  that  the  interest  of  the  money  produced 
receive  her*  by  such  sale,  and  the  use  and  possession  of  such  of  the  said 
If  he  had  de-  articles,  as  remained  unsold,  and  also  the  interest  of  one-third 
sorted  her,  of.  the  residue  of  the  testator's  personal  estate,  belonged  to 
If^'Lld'*'*''*  "d  *®  I>efendant  John  Stuart  HaU  and  his  wife  m  her  right 
^  *  during  her  life,  with  liberty  upon  her  death  for  any  person 
interested  to  apply. 

In  July  1797,  upon  the  petition  of  Mrs.  HaU,  stating,  that 
her  husband  was  a  captain  in  the  S8th  r^^iment,  and  was  then 
with  his  regiment  in  the  fVest  Indies,  for  which  place  he 
embarked  in  April  1796,  an  order  was  made,  that  out  of 
one-third  of  the  dividends  upon  27,520/.  6s.  8d.  3  per  cent. 
Consolidated  Bank  Annuities  the  yearly  sum  of  200/1  from 
Christmas  last  should  be  paid  to  the  petitioner  by  half-yearly 
payments. 
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^  In  June  1798,  the  husband  preseoted  a  petition,  stating  hb 
return  from  the  West  Indies  in  the  November  preceding;  and 
that  since  his  return  he  had  been  always  idlUng  to  receiye  his 
wife  to  reside  with  him,  but  which  she  dedined  to  do;  and 
praying,  that  the  said  order  might  be  varied  by  directing,  that 
the  said  sum  of  200/.  might  be  paid  to  him  and  her  jointly* 
Mrs.  HiM  refused  to  consent  to  the  prayer  of  that  petition ; 
and  therefore  the  order,  that  had  been  obtained  by  her,  was 
discharged. 

'  Mrs.  HaU  afterwards  presented  a  petition ;  stating,  that  her 
husband  has  no  other  property  than  his  pay  to  support  her 
and  himself;  that  since  her  annuity  ceased  she  has  lived  at 
the  expence  of  her  friends ;  that  her  husband  has  exchanged 
into  the  86th  regiment,  and  is  now  in  the  East  Indies,  or  upon 
his  passage;  and  sailed  on  the  24^h  of  November  1798;  that 
his  reason  for  exchanging  was,  as  the  petitioner  verily  believes, 
to  avoid  his  creditors ;  and  since  he  sailed  he  has  been  out« 
lawed  in  an  action  for  300/. ;  which  outlawry  is  now  in  force 
against  him ;  that  before  he  left  England  he  did  not  make  any 
arrangement  or  provision  for  the  maintenance  of  the  petitioner. 
The  petition  prayed  an  order  for  payment  of  the  said  annuity 
to  the  petitioner  out  of  one-third  of  the  stock  and  cash,  to 
commence  from  Christmas  1797,  or  such  other  payment  as 
the  Court  should  think  fit. 

The  funds,  to  the  dividends  and  interest  of  one-third  of 
which  the  petitioner  was  entitled  for  her  life,  were  32,S68L 
6s.  4fd.  3  per  cent.  Consolidated  Bank  Annuities,  and  776/. 
17^.  lOd.  cash. 


1790. 


Bollock 

0. 
MSNZlfiS* 


The  Attorney  General  (76)  and  Mr.  Piggott,  in  support  of 
the  Petition,  cited  AUerton  v.  Knowel,  from  a  manuscript  note; 
in  which  the  Court  made  such  an  order  for  a  provision  for 
Mrs.  Knowel  out  of  interest,  to  which  she  was  entitled  for  her 
fife:  her  husband  having  deserted  hen 


Lord  Chancellor. 
That  is  a  ground  (76).     But  here  is  an  officer,  going  from 
place  to  place  in. the  course  of  his  duty;  and  he  is  willing  to 

receive 
■  (75)  Sir  John  Miifard. 
(76)   Wright  v.  Mwley,  poftt,  Vol.  Xf,  12. 
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1799.         receive  her.'    I  cannot,  because  a,  woman  does    not  choose  to 


Bullock 


live  with  her  husband,  decree  a  separation  between  husbanl 
and  wife,  and  give  her  a  separate  alimony.  It  is  his  property 
Mknzies.  in  her  right.  Her  marriage  with  him  might  have  been  pru- 
dent, or  not:  but  she  is  his  wife ;  and  he  is  willing  to  support 
her  and  himself  with  this  fund  (77). 


The  Petition  was  dismissed. 

(17)    See   Bail  v.  Montgomery,  ante.  Vol.  If,   191,    and  the 
note,  199.     4  Bro.  C.  C.  339.     Carr  ?.  Eastaln-ooke,  ante,  140. 


^'^-  BRANDER  v.  BRANDER. 

The%  per  cent  "OY  the  decree  pronounced  in  this  cause  JoAm  Spicier 
annaities  of  Brander  was  declared  entitled  to  the  residue  of  the  tet- 

^^  ^**  ^.  tator's  personal  estate  for  his  life,  subject  to  an  annuity.  Th^ 
acriDtion  of  residue  consbted  of  9996/.  2*.  3rf.  Bank  S per  cent.  Annuities: 
the  Bank  for  10,000/.  Bank  Stock:  1000/.  Bank  5  per  cent.  Annuities  of 
the  public  ser-  1797;  and  351/.  Is.  9d.  cash;  standing  in  the  name  of  the 
▼ice  and  in  AccountanUGeneral  m  trust  in  the  cause.  The  testator  died 
pursaaDceof     in  1787. 

•  "^'"**^"  ®^      The  fund  of  1000/.  Bank  5  per  cent.  Annuities  of  1797 

. .   .  arose  from    the    transaction    between    Government  and    the 

▼ided  among 

the  proDrietors  ^^'  ^"  ^^^  V^^ '"  ^^^  Bank  having  subscribed  and  paid  out 
of  bank  stock  ^^  ^^^^^  funds  for  the  service  of  the  public  the  sum  of 
pro  raid  are  1,000,000/. ;  and  received  for  the  same  1,125,000/.  5  per  cent. 
considered  as  Annuities  of  1797.  The  Bank  ktely,  in  1799,  came  to  the 
an  accretion  to  following  resolution ;  that  a  participation  of  the  sum  of 
^d  ^'^"^''      1,125,000/.  of  the  5  per  cent.  Annuities  of  1797  standing  id 

the  name  of  the  Governor  and  Co.  of  the  Bank  of  Emglaad. 
a  person  en-  '^       * 

titled  for  life  ^  made  among  the  present  proprietors  of  Bank  Stock  pr^ 
can  have  the  ^^^^  according  to  their  respective  interests :  the  transfer  of 
benefit  of  it  the  same  to  be  made  upon  the  Ist  day  otJune  1799.  In  por- 
bjr  way  of  di-  suance  of  this  resolution  thef  Bank  transferred  1000/.  5  per 
▼idond  only.     cent.  Bank  Annuities  of  1797  to  the  Accountant-General,  hr 

trust  in  this  cause;  being  the  proportion  to  which  John  Spicter 
Brander  was  entitled  under  such  resolution  in  respect  of  the 
said  1000/.  Bank  Stock. 
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A  petition  was  presented  by  John  Spioker  Brwider  and  by 
John  Lloyd,  the  personal  representative  of  the  annuitant; 
praying,  that  out  of  the  sum  of  351/.  U.  9cl.  Ixttsh*  the  arrears 
of  the  annuity  may  be  paid ;  and  that  the  residue  thereof  may 
be  paid  to  the  *  petitioner  John  Spicker  Brander ;  and  that 
the  whole  of  the  interest  and  dividends  due  and  to  grow  due 
upon  the  said  10,000/.  Bank  Stock  and  9996/.  Us.  8d.  Bank 
S  per  cent.  Annuities  may  from  time  to  time  be  paid  to  the 
petitioner  JBranc/^  during  his  life;  and  that  the  said  lOOO/, 
Bank  6  per  cent.  Annuities  of  1797,  together  with  the  inr 
terest  and  dividends  due  and  to  accrue  due  thereon,  may  be 
transferred  and  paid  by  the  Accountant^Gener^l  to  the  peti* 
tioner  Brander. 


1799. 


BRANoam 

V. 

Brandbr* 

[  ♦801  3 


Mr.  Mansfield  and  Mr.  Fonbtanque,  for  the  Petf tion. 
Contended,  that  the  Bank  have  no  right  to  increase  their 
capital ;  and  if  it  could  be  clearly  made  out,  that  the  capital 
of  the  Bank  in  1797  was  full  to  the  extent  authorised,  every 
thing  ultrd  was  divisible  among  the  proprietors. 

Lord  Chancellor. 
If  I  am  to  go  upon  your  principle,  I  must  hunt  it  back; 
and  see,  to  what  part  of  that  saving  each  is  entitied.  I  have 
often  considered  this  question;  and  it  seemed  to  me,  in  all 
the  different  ways  I  could  turn  the  consideration  of  it,  that 
there  was  no  way  to  be  taken  but  to  consider  it  as  an  accretion 
to  the  capital ;  and  the  tenants  for  life  will  have  the  benefit 
of  the  dividends. 

The  Attorney  General  compared  it  to  the  ease  of  an  ui|- 
opened  mine ;  observing,  that  the  Court  would  direct  that  to 
go  in  the  manner  the  estate  was  settled,  and  would  not  suffer 
the  tenant  for  life  to  run  away  with  that  property,  though  an 
accidental  profit;  and  he  suggested  that  the  proper  way  would 
be  to  make  some  provision  by  law,  that  the  stock  should  be 
sold,  and  made  Bank  Stock. 


The  Solicitor  General  (78)  said,  the  Bank  might  have  kept 
this  as  a  Corporation ;  and  might  have  received  the  dividends 
upon  it. 

(78)  Sir  Wmam  Grmti. 

YoL.  IV.  3 1 
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BRANDSk 

Brandbr. 
[808] 


Mr.  Richards  said,  the  question  bad  been  before  the  Master 
of  the  Rolls  in  a  cause  heard  by  consent  upon  Lord  Col- 
ihorpe's  will ;  and  the  Master  of  ilie  Rofls  considered  it  as  an 
accretion  to  the  capital. 

Mr.  Piggott  (Counsel  to  the  Bank)  said,  the  Bank  Directors 
consider  it  so;  that  the  necessity  of  its  not  being  previously 
known,  that  any  thing  of  this  kind  was  to  be  done,  prevented 
the  Bank  from  consulting  any  one  upon  it :  but  he  had  given 
a  general  opinion,  that  it  was  to  be  transferred  to  the  pro- 
prietor, and  he  would  be  possessed  of  it  just  upon  the  same 
trusts,  and  for  the  same  interests,  as  he  had  in  the  Bank 
Stock.  It  has  the  same  effect,  as  if  the  dividend  was  in- 
creased. It  is  not  divided  as  annual  profit ;  as  their  charter 
directs  :  but  it  has  become  capital.  It  might  as  well  be  con- 
tended, that  the  tenant  for  life  has  a  right  to  have  buildings 
flold,  and  to  have  the  profit. . 


Lord  Chancellor. 
The  same  thing  in  effect  has  been  done,  when  the  Bank 
has  increased  the  dividend ;  the  ground  of  which  has  been, 
that  there  has  been  a  gradual  saving ;  of  which  they  give  the 
benefit  to  the  proprietor,  not  by  payment  of  a  sum  of  money, 
but  by  additional  dividend.  It  would  be  a  neater  way  to  con- 
vert it  into  Bank  Stock,  They  could  not  do  that  without  an 
Act  of  Parliament  Making  an  increase  of  dividend  they  da 
not  displace  any  one  interest  in  that  stock.  The  proper  order 
is,  that  the  dividends  upon  the  1000/.  Bank  5  per  cent.  An- 
nuities of  1797  be  paid  from  time  to  time  to  the  petitioner; 
who  is  entitled  for  life. 


The  order  was  drawn  up  accordingly  (79). 


(79)  This  case,  and  Irvine  v. 
Houston^  in  the  Hoase  of  Lords, 
1802,  were  followed,  bat  disap- 
proved, by  Lord  Eldon,  post, 
Paris  V.  Paris,  Vol.  X,  186 : 
the  oircutnttaDces,  that  the  pro- 
fits arose  probably  in  the  time 


of  the  tenant  for  life,  and  that 
the  division  was  in  money,  form- 
ing too  slight  a  distinctioo: 
Clayton  i^  Gresham,  Vol.  X, 
288.  lo  Witts  V.  Steere,  XIII, 
dOa,  Lord  Erskine  held  a  dis- 
tribution of  profits  beyond  tJi0 

ordiotrj 


Branded 

V. 
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brdioary  dividend,  aa«  not  in-  '*  6^  per  cent,  interest  and  pro-  17»0. 

creased  dividend,  but  a  bonus,  to  *'  fits  for  the    half  year."     la 

be  capital,  in  whatever  manner  Morris  v.  Harrison,  2  Madd,  268, 

given;   but  in  Batchy  v.  Wain-  the  bonus  was  created  antler  the      BRANDiR. 

Wright^    XIV,   QKi,  Lord  EUon  Act  of  Parliament  as  additional 

held  the  tenant  for  life  of  Bank  capital. 

Stock  entitled  to  a  dividend  "of 

Rolls. 

J^ne  \fit, 
KENNELL  v.  ABBOTT.  ^'^^• 

July22d. 

JAMES  HICKMAN  by  his  will,  dated  the  18th  of  April,     If  a  legacy  is 

1782,  gave  to  his  wife  Catherine  300/.  4^  per  cent.  Conso-  g»^en  to  a  per- 

lidated  Bank  Annuities ;  and  appointed  her   sole  executrix.  ^°"  under  a 

Upon  his  death  she  possessed  herself  of  his  personal  estate ;  ^ 

T»         *  r*cnQT  r^cter, 
paid  his  debts,  &c. ;  *  and  exhibited  the  probate  to  the  Bank  ;  L  ^^*^J  which 

but  not  applying  to  be  at  liberty  to  transfer  the  stock  into  her  j^g  ^ag  falsely 
own  name,  it  continued  to  stand  in  the  name  of  the  testator.       assumed,   and 

In    1783    a    marriage    ceiremony   was    performed    between  which  alone 
Catherine  Hickman  and  Edward  Lovell :  but  that  marriage  ^^^   ^®  s'^P" 
was  void;  Lovell  having  been  married  in  1775;  and  his  wife  P°*^^  ^^®  '"^ 
beingf  livinff.     He  cohabited   with   his    wife    till  1781.      By  ,         %      , 
articles  executed   previously  to  the  marriage  ceremony  with      i       c  *. 
Catherine  Hichman,  dated  the  3d  ot  January  1783,  she  agreed  {2\\\\  Law  is 
to  transfer  the  said  stock  upon  the  trusts  therein  mentioned,  adopted ;   and 
with  power  to  her  to  dispose  of  it  after  the  decease  of  the  the  legacy 
survivor   of  herself  and  Lovell.     She   never   discovered   the  ^^'^s*    There- 
invalidity  of  her  marriage ;  and  being  seised  to  her  and  her    ^''®'  where   a 

'  Ic^acv   was^ 
heirs  of  a  copyhold  estate,  which  she  had  surrendered  to  the'    ^    ^ , 

,  "^  ,  given  by  a  wo- 

use  of  her  will,  and  being  possessed  of  a  leasehold  estate  for  a  .^  ^  ^„„ 

'  &  r      >-  man  to  a  man 

'on^Jn  the  cha- 
racter of  her  husband,  whom  she  supposed  and  described  as  such,  b;:t 
who  at  the  time  of  the  marriage  ceremony  with  her  had  a  wife  living, 
the  Court  in  respect  of  his  conduct  held  him  not  entitled;  but  inclined 
•  to  think  it  would  be  otherwise,  where  from  circumstances  not  moving 
from  the  legatee  himself  the  description  is  inapplicable;  as  where  a 
J^  testator  gives  a  legacy  to  a  child  from  motives  of  affection,  supposing 
it  his  own,  but  is  imposed   upon  in  that  respect. 

A  legacy  out  of  the  produce  of  a  copyhold  estate,  directed  to  ho  sold, 
failing  was  held  to  pass  by  the  residuary  clause  against  the  heir:  the 
object  being  a  general  conversion  out  and  out. 

•  31^ 
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1799.  long  term  of  years  determinable  upon  lives^  and  of  ^rsona 
estate,  she  made  her  will,  duly  attested  according  to  the  str« 
tute  of  Frauds,  describing  herself  the  wife  of  Edward  LoveU; 

Abbott.  and  by  virtue  of  the  power  and  authority  given  her  before  her 
marriage  with  her  present  husband  Edward  LoveU,  she  pufr* 
lishes  and  declares  her  last  will  and  testament ;  giving  ii^ 
said  300/.  Stock  to  her  brother  Thomas  Abbott,  in  trust  to  piy 
the  interest  to  her  niece  Betty  Kennell  for  life  ;  and  after  her 
decease  the  principal  to  be  equally  divided  between  her  two 
daughters  share  and  share  alike.  She  gave  some  leasehold 
premises  to  her  nephew  Martin  Togood,  his  executors  and 
administrators.  She  gave  a  copyhold  estate,  which  she  had 
surrendered  to  the  use  of  her  will,  to  her  brother  Thomas 
Abbott  and  his  heirs,  in  trust  to  sell,  and  out-  of  the  monies 
arising  therefrom  to  pay  the  following  legacies :  ''  to  my  hus- 
'^  band  the  said  Edward  Lovell  the  sum  of  150/.;*'  to  her 
brother  Thomas  Abbott  20L  to  her^  nephew  James  Fabian, 
her  niece  Elizabeth  Cox,  and  her  nephew  George  Togood^ 
10/.  each ;  and  she  directed  these  legacies  to  be  paid  within 
twelve  months  after  her  decease.  She  gave  another  leasehold 
estate  to  her  great  niece  Catherine  Kennell,  her  executors,  &c 
and  she  gave  all  her  household  goods,  plate,  furniture,  and 
stock  in  husbandry,  to  her  brother  T^homcu  Abbott,  his  exe- 
cutors  and  administrators,  in  trust  to  sell,  and  out  of  the  pro- 
duce to  put  in  the  life  of  her  said  ^eat  niece  into  the  said 
leasehold  premises,  if  she  ( the  testatrix )  should  not  do  it  in 
her  life.  She  gave  her  wearing  appeal  and  linen  to  her  niece 
Betty  Kennell  \  and  as  to  the  residue  of  the  purchase  money 

[  ^804  1      arising  from  the  sale  of  *her  said  copyhold  estate,  household 

goods,  and  furniture,  and  all  the  rest,  residue,  and  Remainder, 
of  her  monies,  securities  for  money,  personal  estate  and  effects, 
whatsoever,  and  wheresoever,  that  she  should  die  possessed 
of,  interested  in,  or  entitled  to,  or  whereby  she  had  power  to 
dispose  by  will,  she  gave  to  her  said  niece  Betty  Kennell,  her 
eicecutors  and  administrator^,  subject  to  her  debts  and  funeral 
expences ;  and  she  appointed  Thomas  Abbott  guardian  of  the 
children  of  Betty  Kennell,  and  appointed  Betty  KenneU  exe- 
cutrix. 

The  testatrix  died ;  leaving  Edward  LoveU  surviving  her, 
sooiSl  Johnjlbbott,  her  eldest  brother^  her  heir  at  law.     Betty 

Vermeil 
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KenneU  proved  her  will :  but  the  probate  was  limited  to  the         1799. 
300/.  stock,  and  100/.  stock  supposed  to  be  standing  in  the      ^"T^ 
xume  of,  and  purchased  by«  the  trustees,  under  the  articles  of  ^^ 

the  3d  o(  January t  1783.     Edward Lovell  died;  leaving  an       Abbott. 
infant  son  by  his  lawful  wife  Ann  Lopelt;  with  whom  he  Uved 
tiU  1781.     I^he  died  in  1788. 

The  bill  was  filed  by  legatees  under  the  will  of  Catherine 
Hickman ;  praying,  that  the  trusts  of  her  will  may  be  esta- 
blished, except  so  far  as  relates  to  the  bequest  to  Edward 
Lovell  and  the  lapsed  legacy  to  James  Fabian,  who  died  in 
the  life  of  the  testatrix,  and  to  the  guardianship  of  the  infant 
Plaintiffs ;  apd  that  the  pretended  marriage  articles  may  be 
declared  void. 

The  question  arose  upon  the  legacy  of  150/.  given  to  Ed' 
svard  Lovell:  which  was  claimed  on  the  part  of  his  infant  son. 
Supposing  that  legacy  void,  it  was  claimed  by  the  residuary 
legatee  by  the  heir,  and  also  by  the  next  of  kin. 

Mr.  Woddeson,  for  the  Plaintiffs. 

This  legacy  is  clearly  void.  The  books  of  the  Common 
Law  are  barren  upon  such  questions.  Swinburne  has  collected 
the  authorities  from  the  Civil  Law.  In  the  Digest  (80)  this 
rule  is  laid  down ;  **  Falsam  causam  legato  non  obesse  verius 
f*  est;  quia  ratio  legandi  legato  non  cohteret;  sed  plerumqu^ 
'*  doli  exceptio  locum  habebit  si  probetur  alias  legaturus  non 
*^  fuisse^    The  Corfe(  81)  says,  "  Fidei  commfssum  ejus  qui 

reliquerat  pteniteniid  probatd  successores  nunquam  pnestare 

compelluntur"  The  word  "  probatd "  is  rendered  "  pro- 
**  bable;"  which  is  the  true  ♦sense  :  not  **  demonstrated'^  Stoin^  [  •SOS  ] 
burne{%^)  states,  that  the  legacy  fkils,  though  the  testator 
were  ignorant  of  the  injury  done  to  him  by  the  legatory,  when 
it  is  such,  for  which  it  is  very  likely  the  testator  would  have 
revoked  the  legacy. 

The  testatrix  gives  this  legacy  to  a  person,  who,  she  sup* 
poses,  answers  the  description  of  her  husband ;  and  she  iiv^ 
tends  it  for  him  in  that  character  only. 

Supposing  this  legacy  void,  it  belongs  to  the  residui^ry  |e« 
gatqe  of  this  specific  fund ;  who  is  likewise  the  geiiej^aJl  resi- 
duary 

(80)  Book  XXXV.  tit'.  1,  I.  72.        (81)  Book  yi.  tit  42. 1.  27. 
8.  0.  (02)  Page  657. 
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duary  legatee.  This  is  purely  a  question  of  intention*  The 
residuary  clause  was  framed  purposely  to  preclude  any  inten- 
tion of  dying  intestate ;  and  the  words  are  as  general  as  can  be. 
The  intention  wias  clearly  to  convert  thie  property  out  and  out ; 
according  to  the  distinction  taken  in  Mr.  Cox's  note  to  Cruse 
V.  Barley  ( 83 ).  Where  the  funds  are  blended  into  one  fund, 
as  they 'are  by  this  residuary  clause,  that  is  in  favor  of  the 
residuary  legatee.  This  is  not  merely  a  real  fiind,  as 'in 
Hutcfieson\.  Hammond  (84^).  The  foundation  of  the  claim 
of  the  hbir  is,  that  the  heir  may  take  the  estate,  paying  all  the 
charges  upon  it,  and  prevent  a  sale.  In  this  case  the  ulterior 
interest  is  given  to  the  residuary  legatee ;  and  she  only  could 
prevent  a  sale ;  which  excludes  the  heir.  Durour  v.  Mot- 
teux  (85 )  establishes  the  general  principle.  Ackroid  v.  Smith- 
ton  (,8Gr)  was  the  case  o{  a  residue  left  to  several.  If  it  had 
been  a  joint-tenancy,  the  surviving  residuary  legatee  would 
have  taken;  but  Lord  Thurlow  thought  it  a  tenancy  in  common. 
His  Lordship's  opinion  was  changed  by  Mr.  Scoffs  argument 
In  this  case  the  next  of  J^in  are  out  of  the  question  \  for  they 
must  claim  it  as  personalty;  and  then  it  would  be  included  in 
the  residuary  clause.  A  legacy  void  by  law  is  upon  the  same 
footing  as  a  legacy  lapsed  by  the  death  of  the  legatee  in  the 
life  of  the  testator.  The  Court  will  not  presume,  that  the 
^testMrix  had  any  intimation  of  LovelFs  marriage;  and  the 
circimistances  are  against  such  presumption. 


Mr;  Steele,  for  the  next  of  kin,  gave  up  the  point  (87). 


.  .(83)  3P.IFm«.20.  The  cases 
upon  this  subject  are  there  col- 
lected and  arranged  by  Mr.  Cox* 
See  Robinson,  v.  Taylor , .  2  Bro, 
C,  C.  589.  Ante,  Vol.  I,  44. 
Ilutchesan  v.  Hammond,  Spink 
V.  Lewis,  3  Bro.  C.  C.  128,  355. 
Ex  parte  Bromjield,  Oxenden  v. 
Lord  Compion,  Waiker  v.  Denne, 

9 

Lord  Compton  v.  Oxenden,  Chitty 
V.  Parker,  Collins  v.  Wakeman, 
llotcse  V.  Chapman,  ante,  Vol.  I, 


453.  II,  e9, 170, 261, 271,  688. 
Ill,  210.  IV,  542;  and  the 
notes,  I,  45,  204.  . 

(84)  3  Bro.  C.  C.  128. 

(85)  1  Ves.  320. 

(86)  1  Bro.  C.  C.  503,  and  in 
Mr.  Car's  note. 

(87)  See  Brawn  v.  Higgt, 
Shanley  v.  Baker,  ante,  708, 732. 
Post,  Montgomerie  v.  Woodkyt 
Vol.  V,  522.  Cambridge  \.  Rim. 
VIII,  1?. 
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Mr.  Stanley,  for  die  hdr,  concurred  with  the  Plaiotifift, 
that  the  legacy  was  void. 

• 

Upon  the  other  question. — This  sum  partakes  of  the  nature 
of  real  estate  undisposed  of.  The  cases  cited  were  cases  of  a 
mixed  fund ;  where  the  intention  was  to  convert  out  and  out. 
No  such  intention  appears  upon  this  will :  but  there  is  a  clear 
intention  to  separate  this  sum  of  ISO/.,  considering  it  as  land, 
from  the  residue.  Therefore  it  is  not  disposed  of  upon  the 
authority  of  Cruse  v.  Barley;  which  is  express  for  the  heir. 
Arnold  V.  Chapman  (  88 ). 

Mr.  Cox^  for  the  Defendant  Lovell. 
No  question  is  made  of  the  identity  of  the  person.  The 
description  is  &uflScient  to  leave  no  room  to  doubt,  who  was 
intended ;  and  then  the  general  rule  ought  to  take  place,  that 
if  the  person  is  sufficiently  described,  whether  the  description 
is  right  or  wrong,  he  shall  prevail.  The  Civil  Law  is  not  to 
be  attended  to  upon  this  subject.  This  is  a  disposition  of  part 
of  the  real  estate.  It  is  treated  as  real  estate  throughout. 
Upon  a  question  arising  upon  real  property  tiie  Civil  Law  can 
have  no  weight.  The  whole  Civil  Law,  as  a  general  body,  is 
not  adapted,  to  our  law  even  ais  to  legacies.  The  presumption, 
the  Court  is  desired  to  adopt,  is  a  presumption  of  the  Civil 
Xihw;  that  if  the  legatee  does'  not  answer  the  descriptbn  the 
testator  has  added  to  the  name,  it  shall  be  presumed,  that  if 
the  testator  had  known,  he  did  not  answer  that  description, 
the  legacy  would  not  have  been  given.  It  is  very  doubtful, 
whether  that  is  a  fair  presumption.  A  legatee  has  been  often 
described  by  a  wrong  description ;  as,  where  a  natural  child  is 
called  a  child.  Suppose,  a  testator  by  mistake  called  a  person 
first  cousin,  who  was  second  cousin:  describing  him  otherwise, 
80  that  there  could  be  no  doubt,  who  was  meant.  This  is  a 
presumption,  that  a  Court  of  Justice  will  hardly  introduce  for 
th^  first  time.  But  supposing  it  clear,  that  the  testatrix  did 
not  know  the  fact  of  LovelFs  marriage ;  will  the  Court  suppose, 
there  might  not  be  this  degree  of  affection  •  prevailing  be- 
tween persons,  who  had  lived  in  this  way ;  as  if  they  were 
really  husband  and  wife  ?     The  Plaintiffs   must  rely  upon  its 

'    bqing 
(88)  I  Ves.  108, 
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being  a  fraud  by  Lotelis  and  that  resta  entirely  upon  ibt 
Civil  Law.  He  might  have  had  Bome  fiJae .  intc^Uigence  of 
the  d^ath  of  his  wife. 

Mr.  Wooddeson^  in  Reply. 
The  fraud  is  manifest  from  the  dates.  He  married  in  177^ 
and  lived  with  his  wif»  till  1781 ;  which  carries  it  very  pear  the 
time  of  the  supposed  marriage  with  the  testatrix.  What  the 
Civil  Law  says  is  carried  farther  by  Swinburne;  who  is  a  ge- 
neral vniter  upon  the  testamentary  law  of  this  country ;  and  is 
an  authority.  He  does  not  put  it  upon  the  want  of  designatio 
persona^  but  upon  the  ground  of  fraud.  In  Cruse  v.  Barley 
there  was  an  intention  io  take  the  200/.  out,  to  give  a  pre- 
ference over  the  other  children.  If  that  case  is  considered 
as  establishing  the  general  principle^  and  not  as  fuming  upon 
the.  special  intention,  it  is  over-ruled  by  Durour  v.  Motiemx. 
JHutcheson  v.  Hammond  also  was  determined  simply  upon  die 
intention.  In  Arnold  v.  Chapman  the  Charity  could  not  take 
the  1000/.;  which  reduced  it  to  the  question  between  the  heir 
and  the  next  of  kin ;  as  in  Ackroid  v.  Smithson,  and  Dighy  v. 
Legard{Sld)\  which  do  not  apply;  because  there  the  quei* 
tion  was  not  between  the  residuary  legatee  and  thl&  h^.  b 
this  case  there  is  no  distinction  between  the  fiuids. 


The  Master  of  the  Rolls  during  the  arguiiieDt  moitioiied 
the  ca$e  oiThe  Duchess  of  Kingston;  who  held  an  estate 
under  a  devise  by  tiie  Duke  to  her,  as  his  loving  wife. 


r^^  ^Wpip 
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Mast|B|i  of  the  Rolls. 

This  case  has  ^tood  a  long  time ;  and  I  bdieve,  the 
I  have  not  been  desired  to  give  my  judgment^  is,  that  it  has 
nbated ;  and  perjiap^  it  may  be  unnecessary  to  give  it.  But 
as  upon  very  full  consid^riition  I  have  made  up  my  mind,  it 
lUj^y  be  of  use,  that  the  parties  pay  know  my  opinion^  in  mi 
they  think  fit  to  revive  it.     . 

The  cause  arises  upon  the  will  of  Catherine  flickman ;  who 
supposed  herself  to  be  married  to  Edward  Loveli;  with  whon 
sjie  *  had  celebrated  a  marriage.    It  now  appears,  th^t  he  wai 

a  married 
{f^P)  Stated  ia  Mr.  Cox's  no^  lo  Cruse  r.  Barley,  I  P.  Wwu.  20. 
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V married  man  at  that  time:  therefore  she  is  in  fact  ainngk         1700. 

woman ;  and  it  was  a  gross  fraud  as  to  her.     She  made  her      itbnnsli. 

will  in  execution  of  the  power  given  to  her  by  the  articles  ^^ 

executed  previously  to  the  supposed  marriage;  and  not  aware,       A3B0TT# 

that  she  was  a  single  woman.     Upon  that  will  the  questions 

arise.     The  first  question  is,   whether  this  legacy  of  150/^ 

charged  upon  the  produce  of  the  sale  of  the  copyhold  estate 

devised  in  trust  to  be  sold  is  or  is  not  a  legacy,  which  this  man 

l^an  claim  under  the  circumstances,  that  it  is  given  to  him  as 

the  husband  of  the  testatrix ;  though  he  does  not  possess  that 

jshajracter.     I  thought  it  a  case  rather  novel  in  its-circum- 

atances,  and  that  scarcely  has  afforded  any  decision  in  the 

law  of  England ;  though  there  are   some   dicta  in  the  Civil 

Law,  that  seem  to  bear  upon  the  point.     The  passage  cited 

from  the  Code^  I  think,  does  not  jnuch  apply.     The  passage 

)u  the  Digest  is   ''Falsam  causam  legato  non  obesse  verius 

^*  est,  quia  ratio  legandi  legato  non  cofueret:  sed  plerumqu^ 

f^  dolt  exceptio  locum   habebit,  si  probetur  alias  legaturus 

f  *  Hon  fuisser 

The  meaning  is,  that  a  false  reason,  given  for  the  legacy  is    By  the  Civil 
pot  of  itself  sufficient  to  destroy  it :  but  there  must  be  an  ex-  Law.  a  false 
ception  of  any  fraud  practised ;  from  which  it  may  be  pre^-  reason  given 
sumed,  the  person  giving  the  legacy  would  not,  if  that  fraud  ^^^  ■  *®8*^J^  *• 
had  been  known  to  him,  have  given  it.     That  from  a  book  of  °^    ^.   '   ^ 
jgreat  authority  seems  to  be  the  principle  of  the  Qvil  Law.         j    •       •• 

The  question  is,  whether  according  to  the  Law  of  England  i^^g  fraud* 
that  can  apply  to  a  case  like  the  present ;  and  whether  the  law  from  which  it 
will  permit  a  man,  who  obtains  a  legacy  in  such  a  manner,  to  may  be  pre- 
have  the  I^enefit  of  it.     I  have  not  been  able  to  find  any  thing,  sumed,  that, 
that  bears  any  very  decisive  analogy  to  this:  but  upon  general  "  *no^**»  m** 


principles  I  am  of  opinion,  it  would  be  a  violation  of  every 
rule,  that  ought  to  prevail  as  to  the  intention  of  a  deceased 
person,  if  I  should  permit  a  man  availing  himself  of  that  cha- 
racter of  husband  of  the  testatrix,  and  to  whom  in  that  cha- 
racter a  legacy  is  given,  to  take  any  part  of  the  estate  of  a 
person,  whom  he  so  grossly  abused ;  and  who  must  bo  taken 
to  have  acted  upon  the  duty  imposed  upon  her  in  that  relative 
cl^racter,  I  desire  to  be  understood  not  to  determine,  that, 
w^erc  from  circumstances  not  moving  fron^  tlie  legatee  him^ielf 

.     the 


legacy  would 
not  have  bp^a 
gi?en. 
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fhe  description  is  inapplicable,  as  where  a  person  is  snppofea 
to  be  a  child  of  the  testator,  and  irom  •motives  of  love  and 
affectibn  to  that  child,  supposing  it  his  own,  he  has  given  a 
legacy  to  it,  and  it  aflei'wards  turns  out,  that  he  was  imposed 
upon,  and  the  child  was  not  his  own,  I  am  not  disposed  by 
any  means  to   determine,  that  the  provision  *f6r   that  child 
should  totally  fail;  for  circumstances  of  personal  affection  to 
the  child  might  mix  with  it;   and  which  might   entitle  him; 
though  he  might  not  fill  that  character,  in  which  the  legacy 
is  given.-    My  decision  therefore  totally  avoids  such  a  p<Hiit. 
Neither  would  I  have  it  understood,  that  if  a  testator  in  coo- 
sequence  of  supposed  affectionate  conduct  of  his  wife,  beiDg 
Upon  a  legacy  deceived  by  her,   gives   her  a  legacy,  as  to  his   chaste  wifi^ 
to  the  wife  of  evidence  of  her  violation  of  her  marriage  vow  could  be  giTea 
the  testator      against  that.     It  would  open  too  wide  a  field.     But  this  ded- 
y  tne  descnp-  ^^^^  steers  clear*  of  that  point.     This  is  a  legacy  to  her'sup- 

)>osed  husband  and  under  that  name.  He  was  the  husband  d 
another  person.  He  had  certainly  done  this  lady  the  grossest 
injury  a  man  can  do  to  a  woman  ;  and  I  am  called  upon 
now  to  determme,  whether  the  Law  of  England  will  pendt 
this  legacy  to  be  claimed  by  him.  Under  these  circumstanoei 
I  am  warranted  to  make  a  precedent ;  and  to  determine,  thsl, 
wherever  a  legacy  is  given  to  a  person  under  a  particiiiir 
jcharacter,  which  he  has  falsely  assumed,  and  which  alone 
can  be  supposed  the  motive  of  the  bounty,  the  Law  w9 
not  permit  him  to  avail  himself  of  it ;  and  therefore  he  cannot 
demand  his  legacy. 

A  case  (90)  something  like  this  occurred  lately;  which  took 
up  so  much  time  before  the  Lords  Commissioners  upon  an 
application  for  a  writ  de  ventre  inspiciendo  against  a  woman, 
who  had  Kved  with  Mr.  FeUowes,  and  had  made  him  befiete^ 
she  had  been  brought  to  bed  of  several  children ;  which  he 
was  weak  enough  to  suppose  his.  It  was  not  a  question,  whe- 
ther they  were  his  children ;  for  if  so,  I  do  not  apprehend,  the 
decree  would  have  been  such  as  it  was.  Btit  there  were  no 
such  children.  She  had  shewn  him  children  as  her*s,  which 
were  not  her's ;  and  he  gave  legacies  to  them,  as  her  cfaOdren 
by -him.  It  was  held,  that  they  were  not  entitled.  There  two 
things  were  wanting;     The  testator  was  not  merely  deceived 

as 
•  (90)  Ex  parte  Wallop,  4  Bro.  C.  C  90. 


chaste  wife 
evidence  of 
her  inconti- 
Hiiice  is'  not 
admissible, 
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Ad  to  thdr  being  his  children ;  but 'he  was  deceived  as  to  the 
Other  ingredient  of  the  character,  in  which  he  gave  them 
the  legacies ;  for  they  were  not  the  children  of  that  woman. 
Therefore  upon  the  principle,  I  have  mentioned  from  *the 
Digest,  and  that  ought  to  govern  Courts  of  Justice,  I  am  of 
opinion,  this  legacy  couM  not  be  claimed. 


1799. 


^BNNBLL 

Abbott. 
[  'SIO  ] 


■  The  next  question  .is  more  difficult.  It  turns  strictly  upon 
the  law  of  England;  whether  a  legacy  given  out  of  the  pro- 
duce of  a  copyhold  estate  directed  to  be  sold,  and  failing,  shall 
&11  into  the  residue,  or  go  to  the  heir.  There  have  been  dif- 
ferent determinations  upon  it ;  to  some  of  which  I  cannot  per- 
fectly accede :  but  my  determination  will  not  shake  any.  Cruse 
V.  Barley,  Arnold  v;  CJtapman,  and  Hutcheton  v.  Hammond^ 
vere  cited.  In  the  last  an  estate  was  devised  in  trust  to  be 
sold;  and  out  of  the  f»urchase-money  several  legacies  were 
given ;  and  the  residue  of  the  purchase-monby  was  disposed 
4>f.  ;The  question  was,  whether  one  of  the  legacies  failing  by 
the  death  of  the  Legatee  in  the  life  of  the  testatrix  fell  into 
the  surplus,  or  was  to  be  considered  as  so  much  real  estate 
Undisposed  of.  There  were  two  residues:  one  a  special  re^ 
^idue,  90  much  of  t^e  money  arising  from  the  sale  of  the 
^statje  as  was  not  exhausted  by  the  particukr  legacies :  the 
other,  the  general  residue.  Mr.  Justice  .SuZ/er  was  of  opinionf 
that  the  lapsed  legacy  of  money  produced  by  the  sale  of  real 
estate  fell  into  neither,  for  it  was  contended  as  to  both ;  bill 
that  it  resulted  to  the  heir,  as  wholly  undisposed  of.  My 
determination,  will  not  interfere  with  that.  There  are  many 
essential  differences.  This  testatrix  has  given  several  parti- 
cular parts  of  her  estate;  stock,  leasehold  estates,  household 
jgoods,  furniture,  and  many  other  articlea;  and  this  copyhold 
^stat^;  which  she  orders  at  all  qvents  to  be  sol8,  and  out  of 
the  ptirchase-money  she  directs  these  legacies  to  be  paid ;  and 
she  makes  a  residuary  disposition ;  as  to  which  the  question  is, 
whether  it  is  not  to  all  intents  a  general  residuary  clause,  carry- 
ing every  thing  not  disposed  of.  I  am  of  opinion  it  is,  under 
MalUxbar  v.  McMabar{9\)  and  Durour  v,^otteux.  It  is 
making  the  real  estate  to  all  intents  and  purposes  personal; 
and  then  taking  a  retrospective  view  of  what  she  had  done, 

and 

(01)  For.  79. 
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1709.  and  meaning  to  give  every  thing  not  disposed  of,  she  bUm 

this  residuary  dause.  Therefore  I  thnik,  this  estate  is  turned 
entirely  into  money.  The  testatrix  contemplated  it  as  sodi; 
and  part  of  it  not  being  well  disposed  of^  ihe  residuary  dsoK 
gives  not  only  every  thing  not  expressly  disposed  of,  but  abo 
every  thing  lapsed,  or  by  any  means  not  disposed  of.  It  wu 
long  doubted,  whether,  if  an  estate  was  devised  charged  with 
legacies,  which  failed  from  the  nature  of  the  legacies  then- 
sdves,  as  if  they  were  charitable  legacies,  the  devises  was 
^  entitled  to  so  much  as  consisted  of  those  legacies.  In  Jhr- 
rington  v.  Harris^  in  which  the  question  arose,  Liord  Bmikwnt 
at  first  thought  the  heir  entitled  upon  the  cades  of  CrMfT. 
Barley  and  Arnold  v.  Chapman  :  but  afterwards  his  Lordship 
changed  his  opinion :  and  determined,  and  it  is  now  pCTfecdj 
settled,  that  if  an  estate  is  devised,  charged  with  legacies,  and 
the  legacies  fail,  no  matter  how,  the*  devisee  shall  have  die 
benefit  of  it,  and  take  the  estate.  That  case  is  in  soiBe  d^ 
legacies,  w  ic  ^  analoffous  to  this;  which  is  the  case  of  an  estate  to  al 
fail,  the  de-      f  f  1         ,  .  .  j    .i.       i.       ^ 

ot  the  ^^'^^  ^"^  purposes  turned  mto  money ;  and  therefore  tn 

heir    shall         legacy  belongs  to  the  residuary  legatee. 

have  the  be-         Declare,  that  Edward  Lavett,  to  whom  the  legacy  of  loQE. 

is  given  as  the  husband  of  the  testatrix,  was  not  entided} 
and  that  legacy  fell  into  the  residue  of  her  estate,  given  by 
her  will  to  Betty  Kennell^ 


If  ao  estate 
is  devised, 
charged  with 


nefit  of  it 


Rolls. 

1797. 

Jufynth. 

1709. 
June  22d. 
Bond  to  se* 
cure  an  an- 
unity  to  the 
obligor's  mo* 
tber  for  life : 
the  condition 
reciting,  that 


HARTWELL  v.  HARTWELL. 

J^WARD  HARTWELL  by  his  bond  ^te4  the  Sd  of 
January^  1776,  became  bound  to  his  i;)riother  in  the  penal 


sum  of  lOOOi ;  with  a  condition  reciting,  t)^%t  by  the  dea^h  of 
the  obligors  father  Joseph  tiartwell,  ht^  commander  of  the 
Dartmouth  Packet  between  Holyhead  ^d  Jhiblim,  the  coaa* 
mand  was  become  vacant ;  and  that  Ipy  the  interposition  aa4 
bj  the  recom-  tamest  recommendation  of  several  of  his.  friends  the  said 
mendation  of  Edwa^ 

friends  he  had  been  appointed  to  succeed  his  father  in  the  command  of 
a  government  packet,  bat  on  the  express  condiitioB  of  his  making  aa 
allowance  for  the  sapport  of  his  mother,  &c. :  The  Master  of  tie  RoUb 
inclined  to  dismiss  the  bill,  filed  against  |^is  ei^ecutrix:  bat  gave  the 
PlaintTflT  leara  to  bring  an  action. 
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Sdward  HatiweU  was  ajppointed  commander  of  the  said 
jpackety  but  on  the  express  condition  of  his  making  a  suitable 
allowance  towards  the  support  and  maintenance  of  his  mother 
and  of  his  brother  and  sisters  $  it  was  declare^  that  if  the 
said  Edwcurd  HariweU  should  pay  to  his  mother  an  annuity  of 
100^  during  her  life,  then  the  obligation  should  be  void* 

Edward  HartweU  continued  in  the  command  of  the  picket 
tin  his  death  in  1795^  The  bill  was  filed  by  his  mother  against 
his  widow  and  executrix  to  have  the  annuity  established 
against  his  assets. 

The  answer  stated,  that  the  jpacket  Was  employed  in  the 
service  of  Government  in  carrying  the  mails;  ^d  that  the 
command  is  *  in  the  gift  of  the  Postnuuter  General;  and  the 
Defendant  submitted,  that  the  bond  being  given  to  secure  an, 
annuity  as  the  consideration  for  the  appointment  of  Edward 
HartweU  to  such  appointment  is  illegal  and  void.    The  De- 
fendant believes,    Edward  HartweU  was    appointed   to   the 
command  without  any  condition  whatever  being  annexed  to 
tiie  appointment;  and  that  the  appointment  was  in  writing, 
and  signed  by  Lord  Le  De  Spencer  and  The  Right  Honor- 
able  Henry  Frederick  Thynne^   the  PostnuMter  General;  and 
it  set  forth  the  appointment;  stating,  that  upon  the  good  tes- 
timony and  assurance  they  had  received,  as  well  of  the  fidelity 
and]  loyalty  to  his  Majesty  of  Edward  HartweU,  as  of  his  art 
and  experience  in  navigation,  they  appointed  him  commander 
of  the  said  packet.    The  appointment  was  dated  the  5th  of 
January,  1776. 


1700* 


Hartwell 

r. 
Hartwbll. 
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Mr*  Grant  and  Mr.  Pentberton,  for  the  Plaintifii 
.  How  can  this  bond  be  brought  within  the  principle  of  plac^ 
brokage  bonds  ?  It  is  not  given  to  any  person,  who  had  the 
power  of  appointment;  nor  to  any  party,  who  recommends  to 
the  appointment*  There  is  no  bribery;  no  corrupt  agree- 
ment. The  office  is  foreign  to  the  administration  of  justice^ 
and  the  collection  of  the  revenue.  It  is  not  of  the  nature  of 
any  of  those  offices  in  the  Statute  (92);  by  analogy  to  which 
these  cases  have  been  decided.  I  admit,  some  of  the  cases  ■ 
have  been  out  of  that  Statute:  but  down  to  Harrington  v. 

Du 
(92)  SUttLte  6  &  6  Edw.  VL  c.  16. 


n 
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1790.         Du  Ciaiel(9Sy  all  tJie  cages  have  bt 

„  **■**  within  the  equity  .of  it.     No  case  car 

Hartwbll  ^     '  ,,. 

„_  corrupt  agieements :  a  person  aelling 

Hartwblu-    lib  influence^    In  Thrale  v.  Rost  (94 

solved.      In  Partotu  v.   Thompson  i 

directly  for  the  benefit  of  the  party 

Gar^orth  v.  Fearoii{Q6).    This  is  r 

baiefit  of  a  party  making   the  app 

tnendalion.     Can  this  be  ct^led  a  base 

interested,  agreement?     What  intere 

commending  in  the  payment  of  th 

nothing :  but  they  imposed  upon  this  : 

a  moral  duty.    In  all  the  other  casea  I 

practised  for  the  direct  benefit  of  t 

Could  the  agreement  in  Harrington  v, 

£  *813  ]       innocent  *  or  any  thing  like  a  fair,  aj 

would  never  have  been  granted  but 

Lord  Roahford:    of  whom    the.  an 

pendents.'    There  was  no  moral  oblig 

than  if  it  bad  been  obtained  by  the  in 

of  a  mere  stranger.     It  is  purely  a  fac 

can  be  the  immorality  ?     Law  v.  Lm 

of  two  brotherst,  was.an  exaction  of  c 

benefit.    If  the  Commissioners  of  thi 

formed  of  it,  they  would  have  objcctc 

m  this  instanced    This  is  done  every  c 

themselves  for  elective  offlfces,  making 

This  amiuity  ia  not  stipulated  to  be  pi 

the  office ;  and  it  is  for  the  life  of  the  PI 

she  was  his  mother.  .  He  had  no  oppo 

the  public ;  for  upon  this  establishment 

and  the  rest  of  the  profit  arises  from  ] 

like  the  case  of  Custom  House  Officei 

of  Beliamtj  V.  Burrim>{98), 

The  Masla:  qf  the  Rolls  said,  he 
tt  at  law. 


(93)  1  Bro.C.C.  124. 

(94)  3  Bro.  C.  C.  67. 

(95)  1  Hen.  Bbck.  223. 


(M) 
{»7) 
(98) 
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Mr.  RomiUy,  for  the  Defendant  • 

This  comes  unmediately  within  the  principle  of  all  the  cases; 
which  is  noty  as  stated,  in  analogy  to  the  Statute  of  Edward 
the  Vlth ;  but,  that  neither  an  appointment  nor  a  recom- 
mendation to  such  an  office  can  be  the  subject  of  a  pecuniary 
contract;  that  it  is  corrupt  and  illegal  for  a  person  having 
an  appointment  or  a  power  to  recommend  to  take  money  for 
the  appointment  or  the  recommendation.  This  appointment 
was  under  no  such  condition  as  is  represented :  but  I  take  it 
for  granted  it  was  annexed  to  the  recommendation.  No  con* 
dition  is  expressed  in  the  appointment:  but  if  that  condition 
was  expressed,  it  would  be  bad.  There  is  no  difference  from 
the  p^uniary  consideration  being  taken  by  another  person,  not 
by  him,  who  makes  the  appointment :  otherwise  it  might,  be 
done  obUquely :  it  might  always  be  done  through  the  medium 
of  a  trustee.  In  Law  v.  Law  there  was  just  the  same  reason 
to  send  it  to  law.  In  Parsons  v.  Thompson  Lord  Loughbo* 
rough  puts  the  case  of  the  consideration  not  being,  ae  it  was, 
the  resigning  an  *  office,  but  the  recommendation  to  an  bffice ;. 
and  says,  there  could  not  be  the  least  doubt  upon  it;  and  rea- 
sons from  it  as  a  much  stronger  case  than  that  before  him.  The 
principle  is,  that  the  person  recommending  is  to  have  nothing  in 
view  but  the  public  advantage,  and  the  qualities  of  the  person 
recommended  to  fill  the  office ;  and  th^t  has  been  carried  so  &r, 
that  in  Harrington  v.  Du  Chatel  Lord  Thurlow  puts  the  case 
of  a  private  servant ;  and  says,  he  should  hold  clearly,  that  iii 
that  case  a  consideration  given  for  the  recommendation  of  a 
servant  could  not  be  maintained ;  upon  the  principle,  that  the* 
person  recommending  ought  to  have  in  view  only  the  ad- 
vantage of  the  person  consulting  him.  The  principle  of 
marriage-brokage  bonds  is  exactly  the  same.  In  Morris  v* 
M'Cullock(99)  Lord  Northington  considers  it  as  peculiarly 
matter  of  the  jurisdiction  of  this  Court.  It  is  clear  a  Court 
of  Law  would  not  support  this  bond.  The  Court  therefore 
will  not  put  this  Defendant  to  the  expence  of  defending  arf 
action.'  I  do  not  say,  it  was-  corrupt:  but  it  was  contrary  to 
principles  of  public  policy.  Upon  that  ground  oiily  the  de- 
fence rests;  upon  principles  of  Common  Law,  not  upon  any 
Statute.    1&  that  emolument,  which  the  public  pays  for  servicer 

•  donfei 

(09)  Amh.  432. 
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done^  to  be  distributed  in  charity,  or  to  go,  as  intended,  to 
the  many  who  does  the  senrice  ?■  It  is  impossible  to  go  into  an 
inquiry  as  to  the  motives.  Harrington  y.  Z>u  Chatel  was  not 
decided  upon  the  ground,  that  the  person  was  a  dependant 
of  Lord  Rochford.  It  is  impossible  to  maintain,  that  any  part 
of  the  profits  of  an  office  can  be  given  to  a  person,  who  do» 
not  exercise  that  officd.  The  reason  of  giving  a  salary  b,  that 
it  is  supposed,  it  is  necessary  for.  executing  the  office,  b 
Ex  parte  Curtis,  on  the  25th  of  March,  1783,  upon  an  ap- 
pointment to  an  office  relating  to  the  administration  of  jusdee 
in  Jamaica  Lord  ThurUno  said,  the  discretion  of  the  Crom 
was  to  be  exercised  for  the  benefit  of  the  public  ;  and  asked, 
how  it  can  be  beneficial  to  the  public,  that  there  should  a  trust 
of  such  an  office.  His  Lordship  added,  that  he  neyer  would 
advise  the  King  to  do  so.  The  only  case  is  Bellamy  t< 
Burrow;  and  that  is  a  very  slight  authority.  It  is  imposaUe, 
that  a  man,  who  will  make  this  provision,  can  be  equally  fiCf 
unless  the  emoluments  are  too  large.  Can  it  be  said,  this  i> 
ah  office,  in  which  the  *  public  are  not  materially  interestedi 
both  with  respect  to  passengers  and  letters. 


Vpon  the  ad- 
BiiDistratioQ  of 
assets  no  ques- 
tion ought  to 
be  determined 
in  equity,  until 
it  18  deter- 
miaed,  whe- 
ther there  is 
a  good  debt 
at  law* 


Master  of  the  Rolls. 
I  intimated  my  wish,  that  the  paities  would  make  up  thii 
cause.     I  can  only  say  now,  as  I  said,  when  it  was  argued, 
that  it  is  impossible  for  me  to  decide  it,  till  they  make  good 
their  title  at  law.     If  the  bond  is  good,  the  relief  is  of  course. 
It  entirely  depends  upon  the  point,  whether  the  bond  is  good 
at  law,  or  not.     It  was  contended,  that  it  is  of  such  a  nature, 
that  this  Court  will  condemn  it  at  all  events.     I  always  was  of 
opinion,  that  as  to  bills  for  the  administration  of  assets  do 
question,  that  can  arise,  ought  to  be  determined  here,  untfl  it 
has  been  determined,  whether  there  is  a  good  debt  at  hw. 
If  this  bond  was  obligatory  upon  the  obHgor,  it  is  upon  hit 
assets ;  if  not  obligatory  upon  him,  it  is  not  upon  his  assets. 
The  account  is  consequential,  and  only  consequential.    The 
question  is,  whether  I  should  at  once  dismiss  the  bill,  and  wiiii 
costs.     I  certainly  shall  not  dismiss  it  with  costs,  between  such 
parties,  and  in  such  a  case.     I  think,  the  bill  must  be  retained, 
with  liberty  to  the  Playitiff  to  proceed  at  law. 
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The  case  of  Blachfard  v.  Preston  (100)  is  analogous  to  1790. 

this.    It  was  there  determined,  that  a  sale  by  the  owner  of  the     Hartwrll 
command  of  a  ship  employed  in  the  service  of  the  East  India  „, 

Company,    being  without  the  consent  or  knowledge   of  the     Haktwell. 
Company,  was  illegal ;  and  such  a  contract  could  not  be  the     Sale  (by  the 
subject  of  an  action  ?     But  the  Court  did  not  determine,  that  ^^ner)  of  the 
any  obligation  entered  into  with  the  privity  of  any  of  the  per-       i,.     |      i-    ' 
sons  authorised  by  his  Majesty  to  make  the  appointment  is         ^     f  ^1^: 
illegal.    It  has  been  determined,  that  the  sale  of  a  Commission  ^^  India     ' 
in  the  army  is  not  bad  in  itself;  and  that  a  sale  of  a  public  Company 
office,  or  any  obligation  to  be  made  good  6ut  of  that,  unques-  withoat  their 
tionably  would  be  so.     Mr.  Justice  Lawrence  there  states  the  knowledge  is  , 
case  of  Parsons  v.    Thompson;    and  particularly,    that  the  >ll«gal;  wd 
agreement  was  without  the  knowledge  of  the  Navy  Board.     I  ®*"°°^  ^  "*• 
have  therefore  no  scruple  in  saying,  that  if  such  a  contract      J^ 
is  made  for  a  sum  of  money,  in  consideration  of  the  appoint- 
ment  to  such  a  command  as  this,  between  individuals,  and  .    . 
-    .                    1      1       . 1     t      1         1   ^         #.    1      n       >^           comnnsiion  m 
it  IS  not  completely  with  the  knowledge  of  the  Post-Master  ..  . 

General,  it  is  void.    I  have  an  opinion  upon  it,  even  though  it  ^^^  ^^  ^f  1^^ 
should  be   proved  to  be  done,   as  •the  condition  purports,  g^f: 

with  Ithat  approbation  in  some  degree.     But  when  this  doubt  ^         -^  sale  of 
is  thrown  out  by  the  Judges,  it  is  too  much  for  me,  whatever  *  p^Uo  offiod 
my  own  opinion  may  be,  which  I  certainly  do  entertain,  to  ®*'  ^^y  ®""" 
decide,  that  this  is  not  a  good  legal  bond.     Therefore  I  can  ^^'®'*      j 
only  leave  them  to  bring  an  action ;  and  if  it  is  not  brought,     r  «i.  f  • 
the  bill  must  be  dismissed. 

One  part  of  the  condition  is  strange :  that  is,  the  claim  to 
this  annuity  during  the  whole  life  of  the  mother,  though  the 
subject  is  gone.  It  is  not  an  annuity  out  of  the  profits,  but 
an  absolute  annuity  during  the.  life  of  the  mother,  whether 
Edward  Hartwell  continued  is  the  command,  or  not.  It  can 
hardly  be  enforced  to  that  extent.  That  would  be  a  mon- 
strous thing  to  insist  upon.  It  must  have  been  a  mistake. 
They  eould  not  mean  it  ( 1 ). 

• 
(100)  8  Term  Rep.  B.  R.  89. 

(1)  Post,  Bait  India  Company  v.  Neave,  Vol.  V,  173.     Thomson 

V.  Thomson,  VII,  70.     East  India  Company  v.  Donald,  IX,  276. 

Osborne  V.Williams,  XVIII,  379. 

*  ■         ■      . 
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1>99. 
JtUy  23d. 
A  provUion  \ij 
will  for  pty- 
meot  of  iote- 
mt  ff  debU, 
held  not  to  ex- 
t«iid  to  ■  debt 
bjr  aimple  con- 
tract. 

The  personal 
•state  is  tbe 
nttnral  faad 
for  tbe  debU; 
and  cun  only 
be  eiempted 
bj  tbe  inten- 
tion to  exeinpt 
it  expressed  in 
the   viU:    t 
cbuye  upon 
real  estate, 
however  wxi- 
ODS,  is  not  of 
itself  ioSci- 


[  -sn  ] 


TAIT  r.  LORD  NOR 

TtY  indentures  of  lease  and  release, 
of  October,  1787,  several  real 
Denbigh,  of  which  Richard  Mtfddte 
fee,  and  other  estates  in  the  same 
settl«nent,  were  conveyed  to  tmsti 
for  the  payment  of  debts ;  and,  subjei 
Mr.  Myddleton  for  life;  remainder 
contingent  remainders ;  remainder,  su 
curing  a  jointure  to  Mrs,  Myddieton  i 
by  her,  to  the  joint  appointment  of 
son ;  and  ui  default  thereof  to  the 
if  he  should  survive ;  and  in  default 
the  son  in  tail  male;  with  remaindei 
Mr.  Mtfddieton,  the  father  ui  tail  male 
the  son,  in  tcul;  to  the  daughters  c 
in  common  in  tail,  with  cross  remai 
Myddleton,  the  son,  in  fee(S), 

Mr.  Mtfddieton  the  younger,  hav: 
and  no  joint  appointment  having  bet 
dated  the  SOth  of  June,  1795,  duly  c 
estate,  redting  his  power  of  eppointm 
various  times  borrowed  and  taken 
divers  sums  of  money  upon  his  bond  i 
he  also  stood  indebted  unto  various  pc 
money  by  dmple  contract ;  and  that  1 
tion  of  tlie  conveyance  of  October  V 
estates  in  the  county  of  Denbigh,  am 
up  money  upon  mortgage  or  otherwisi 
purchase-money ;  and  farther  recitit 
of  making  a  provision  as  well  for  the 
of  the  money  borrowed  and  taken  up 
said  several  estates  and  all  interest 
thereof,  as  also  for  the  payment  of  i 
sums  of  money,  as  he  should  owe  at 

(2)  See  tbe  deed  particnlarl  j  stated  in 
ante,  Vol.  II,  391. 
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any  person  whomsoever,  not  then  ahready  provided  for  by  the         1799. 
indentures  before  mentioned,  and  also  to  settle  and  assure  the 


Tait 

said  several  estates  purchased  by  him  to  the  same  uses  as  the  ^^ 

estates  comprised  in  the  conveyance  of  October  1787,  he  Lord 
devised  all  the  manors,  messuages,  lands,  &c.,  which  he  had  Nokthwic^ 
purchased  or  agreed  to  purchase,  to  the  use  of  Jaord  Kenyfim, 
Lord  Narthwick,  Sir  William  PuUeney,  Bart,  and  William 
Lloydf  £sq.»  upon  such  and  the  like  trusts,  and  to  and  for  the 
same  ends,  intents,  and  purposes,  and  subject  to  the  Uke 
powers,  provisoes  and  conditions,  in  all  respects,  as  the  estates 
comprised  in  the  said  conveyance  did  thereby  or  by  his  wil{ 
and  the  directions,  declarations,  limitations,  and  appointments, 
hereinafter  contained,  should  stand  limited  or  appointed ;  and 
in  pursuance  of  his  power  under  the  said  indentures  he  ap 
pointed,  that  the  estates  thereby  conveyed  to  the  said  trustees 
OX  such  parts  thereof  as  should  not  be  sold  under  the  said  in- 
dentures, and  the  equity  of  redemption,  reversion  or  inheritance, 
of  such  part  or  parts  thereof  as  should  then  be,  or  should 
hereafter  be,  mortgaged,  with  their  appurtenances,  subject  to 
the  trusts  created  by  the  said  indentures  for  raising  and  the 
payment  of  the  debts,  incumbrances,  and  sums  of  money,  pro- 
vided for  and  directed  to  be  raised  by  such  indentures,  should, 
together  with  the  said  hereditaments  and  premises  by  the  tesr 
tator  purchased,  and  by  his  will  devised,  as  aforesaid,  remain 
and  continue  to  the  use  of,  and  be  vested  in,  the  said  trustees, 
their  heirs  and  assigns,  upon  the  trusts  herein  after  mentioned: 
viz.  Upon  trust  by  absolute  sale  or  mortgage  thereof  or  of  any 
part  thereof,  as  to  them,  the  said  trustees,  should  seem  requi- 
site and  proper,  or  by  sale  of  timber  thereon,  or  by  such  other 
ways  and  means  as  to  them  should  seem  requisite  and  proper, 
to  raise  such  sum  or  sums  of  money  as  should  be  requisite  to 
pay  and  discharge  the  said  several  sums  of  money  borrowed 
or  taken  up  at  interest,  or  advanced  by  Sir  William  PuUeney, 
as  therein  mentioned,  and  all  such  other  debts  and  sums  of 
money  as  the  testator  *  should  at  the  time  of  his  death  owe  to  [  *818  ] 
any  person  or  persons  whomsoever  by  mortgage,  bond  or  other 
specialty,  or  by  simple  contract,  or  otherwise  howsoever,  and 
aU  mterest  thereof;  and  upon  fiirther  trust  from  tune  to  time 
out  of  the  rents  of  the  same  estates  to  pay  the  interest  of  such 
sums  of  money  as  should  be  borrowed,  and  to  retain  in  their 
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1799.         hands  so  much  of  the  clear  residue  of  the  rents  and  profits,  as 

.p^j^  to  them  should  seem  meet,  in  the  nature  of  a  fund  to  be  ap- 

V.  plied  in  and  towards  reducing  the  principal  of  the  said  seyeral 

Lord  debts  or  sums  of  money ;  and  he  declared  it  to  be  his  will,  and 

NoRTHwiCK.   appointed,  that,  after  payment,  as  well  of  the    said   several 

debts  thereby  directed  to  be  paid,   as  of  all  such    sums  of 
money  as  should  be  so  borrowed  and  the  interest  thereof  re- 
spectively, and  all  costs  attending  the  execution  of  the  trusts 
thereby  created,  the  trustees  should  convey  all  the  said  estates 
as  well  those  purchased  by  the  testator  as  those  comprised  m 
the  said  indentures  of  October ,  1787,  or  such  parts   thereof 
respectively  as  should  not  have  been  sold   or   disposed  of, 
and  the  equity  of  redemption  of  such  parts  thereof  as  should 
have  been  mortgaged,  to  the  uses  and  upon  the  trusts  by  the 
said  indentures  declared  and  limited  of  and  concerning  the 
estates  comprised  therein,  aflier  payment  and  discharge  of  die 
sums  of  money,  debts,   and  incumbrances,   thereby  directed 
to  be  raised  and  paid  thereout,  or  such  of  them  as  should  be 
then  existing  and  capable  of  taking  effect.     The  testator  then 
after  giving  to  each  of  his  trustees  a  legacy  of  100/.  gave  all 
the  rest,  residue  and  remainder,  of  hb  personal  estate  what- 
soever and  wheresoever,  and  of  whatsoever  nature  and  kind 
to  his  two  sisters  C/iarlotte  Myddleton  and  Mafia  MyddteUm^ 
equally  to  be  divided  between  them,  for  their  own  use  abso- 
lutely, and  he  appointed  Lord  Northwick  and  Sir  WiUiam 
PuUeney  executors  of  his  will. 

The  testator  died  \n  December  1796.  Maria  MyddUUm^ 
who  married  Frederick  West,  and  Charlotte  Myddleton^  the 
testator's  sisters  of  the  whole  blood,  and  Harriet  MyddUtw^ 
his  sister  of  the  half  blood,  by  the  second  marriage,  survived 
him,  and  were  hb  next  of  kin  according  to  the  Statute  of 
Distributions  ( 3 ). 

The  bill  was  filed  by  a  creditor  by  simple  contract,  an  up- 
holsterer, claiming  a  debt  of  1777/.  \0s.  llcf.     The  decree 
[  •819  ]      •pronounced  upon  the  4th  of  August,  1795,  directed  an  ac- 
count of  the  debts  and  funeral  expences  of  the  testator ;  and 
that  the  Master  should  compute  interest   upon   such  of  the 
debts  as  carried  interest.     An  account  of  the  testator's  per- 
sonal 
(3)  22  4-  23  Char.  II,  c.  10. 


Tait 
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sonal  estate  was  also  directed ;  and  it  was  ordered,  that  the         1700. 

personal  estate  should  be  appfied  in  payment  of  what  was  due 

to  the  Plaintiff  and  all  other  the  creditors  of  the  testator,  and 

of  his  funeral  expences,  &c.,  in  a  course  of  administration:  Lprd 

and  that  the  residue  should  be  paid  into  the  Bank,  &c.  Northwick. 

An  exception  was  taken  to  the  Master's  Report  by  the 
Plaintifi*  for  not  allowing  interest  upon  his  debt. 

The  cause  coming  on  at  the  same  time  for  farther  directions, 
another  question  arose :  whether  under  the  testator's  will  his 
personal  estate  was  exempted  from  the  payment  of  his  debts. 

Mr.  RiclMrds  and  Mr.  Stanley^  for  the  Plaintiff  contended, 
in  support  of  the  exception,  that  the  provision  for  payment  of 
interest  must  apply  generally  to  all  the  debts  the  testator 
might  owe,  observing,  that  as  to  debts,  which  in  their  nature 
carry  interest,  it  was  unnecessary. 

The  Counsel  for  the  Defendant  in  support  of  the  Report 
were  stopped  by  the  Court. 

The  Solicitor  General,  Mr.  Graham,  and  Mr.  Alexander, 
for  the  Defendants,  Mr.  and  Mrs.  West,  and  Charlotte 
Myddleton. 
With  respect  to  the  question  as  to  the  exoneration  of  the 
personal  estate ;  there  are  a  great  many  cases  upon  that  point. 
Thus  much  has  been  determined;  that  it  is  not  necessary  to 
find  in  the  will  precise  and  special  words  of  exemption;  but 
it  is  sufficient  if  the  intention  can  be  collected  from  the  whole 
to  give  the  personal  estate  exempt  from  the  debts.  In  this 
will  there  is  an  anxious  creation  of  a  fund,  to  arise  from  the 
real  estate,  for  payment  of  all  debts ;  and  the  personal  estate 
is  to  be  divided  between  these  two  sisters.  The  testator 
recites  the  conveyance  of  1787;  one  principal  object  of  which 
was  to  pay  debts  due  both  by  himself  and  his  father.  After 
that  recital  he  makes  a  provision,  as  well  for  the  discliarge  of 
the  money  borrowed  for  the  purchase  of  estates,  and  all  in- 
terest thereof,  as  of  all  other  debts  he  might  owe  at  the  time 
of  his  *  death;  providing  for  every  description  of  debt.  He  [  •gSO  1 
then  devises  his  real  estate,  upon  particular  trusts  for  the  pay- 
ment of  his  debts;  upon  which  it  is  to  be  observed,  first,  that 

it 
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1799.         it  is  not  a  mere  charge,  but  a  devise  for  the  purpose  of  an 

!r^*'  absolute  sale  for  the  payment  of  the  whole  of  his  debts.     That 

^^  has  been  much  relied  upon  in  some  old  cases;  where  it  is 

Lord  stated,  that  from  a  mere  charge  the  presumption  does  not  arise 

KoRTHWiciC.   as,  where  the  estate  b  to  be  sold  out  and  out.     I  admit,  that 

in  some  cases  that  circumstance  alone  has  not  been  considered 
sufficient  to  exonerate  the  personal  estate :  but  if  a  clear  in- 
tention appears  to  make  the  real  estate  the  proper  fund,  that 
is  sufficient.     If  that  is  not  the  construction  upon  this  wiD, 
the  disposition  in  favour  of  these  sisters  will  be  completely 
disappointed ;  for  the  personal  estate  will  be  exhausted.    It 
is  obvious  upon  the  will  itself,  that  the  debts  are  large;  and 
that  the  testator  thought,  a  great  part  of  the  real  estate  must 
be  appropriated  to  the  discharge  of  them.    He  gives  the  whole 
of  his  personal  estate  except  some  small  legacies  to  these  sisten 
for  their  own  use  absolutely.     There  are  several  cases  upon 
this  subject  in  print,  determined  in  the  year  1796  (4) ;  in  whiefa 
all  the  cases  are  referred  to.     The  result  of  them  all  is  what 
I  have  stated ;  that  the  intention  is  to  be  collected  from  the 
whole  will.     Your  Lordship  in  Gray  v.  Minnetharpe  and  the 
Master  of  the  Rolls  in  Burton  v.  KnowUon  and  BrttmmeB  v. 
Prothero  adopt  the  rule  previously  laid  down  by  Lord  Kenpm 
in  Webbv.  Jones  {5).     In  Gray  v.  Minnetharpe  your  Lord- 
ship held,  that  a  direction  to  sell  and  pay  the  debts,  widioot 
any  disposition  of  the  personal  estate  farther  than  by  the  ap- 
pointment of  an  executor,  was  not  sufficient.     This  will  shews 
an  evident  intention  in  favour  of  these  residuary  legatees :  par- 
ticularly from  all  those  anxious  directions  as  to   the  debts, 
before  the  testator  proceeds  to  the  disposition  of  the  personal 
estate.     In  Burton  v.  KnowUon  and  Brummell  v.  Prothero  the 
Master  of  the  Rolls  does  not  admit,  that  there  must  be  in 
irresistible  inference ;  and  says,  he  does  not  know,  what  is 
meant  by  that.     That  expression  escaped  Lord  Thurlow  in 
mote  instances  than  one.     The  Master  of  the  Rolls  has  ex- 
plained it  thus ;  that  implied  intention,  that  leaves  no  reason- 
able doubt  in  a  well  informed  mind. 

(4)  Gray  v.  Minnetharpe,  ante,  VoLIII,  103;  the  three  followiif 
cases,  and  the  note,  106. 

(5)  2  Bro.  C.  C.  00. 
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Is  there  any  fiaJr  ground  for  doubting  the  intention  in  this  1790. 


case^  even  upon  the  will ;  for,  if  we  go  out  of  the  will,  it  is  im-  ^ 

^possible  to  doubt  it?    It  b  true  the  testator  has  not  given  ^^ 

any  direction  for  the  payment  of  his  funeral  expences  out  of         Lord 
his  real  estate.     That  is  a  slight  circumstance,  and  those  cases  NorthwioKp 
which  required  that  circumstance,  must  have  afforded  but  little      L     ^^  J 
evidence  of  intention.     Upon  this  will  the  inference  is  strong. 
The  minute  circumstance  of  the  probate  and  the  funeral  ex- 
pences did  not  occur  to  him,  when  considering  the  large  debts, 
for  the  discharge  of  which  he  and  his  father  had  been  so 
anxious.    He  recites  the  conveyance  for  that  purpose.    He 
takes  up  the  same  idea,  when  making  his  wilL     Even  the 
rents   and  profits  of   the  newly-acquired  estates  are  to  go 
towards  the  discharge  of  the  debts.     In  following  up  that  de- 
sign he  never  makes  any  mention  of  his  personal  estate.     Only 
two  of  the  trustees  are  executors.   Having  disposed  of  the  trust 
estate  he  takes  up  a  distinct  subject;  and  in  that  respect  it 
is  very  like  T/iom  v.  Lord  upon  Mr.  Selby's  will ;  where  it 
was  held,  that  the  testator  had  treated  the  personal  estate 
as  a  distinct  subject^  independent  of  the  real  estate ;  and  there- 
fore the  personal  estate  was  held  to  be  given  as  a  specific 
residue,  deducting  only  some  legacies  given  out  of  it.    This  is 
clearly  a  special  residue ;  which  he  has  given  to  his  two  sisters 
of  the  whole  blood.    What  is  meant  by  the  word  **  absobdely^ 
but,  discharged  from  debts?    The  testator  very  particularly 
specifies  the  debts  he  had  contracted  himself  for  the  purchase 
of  estates.    Another  circumstance,  upon  which  the  Court  has 
acted,  is  the  state  of  the  property.    In  some  old  cases,  at  a 
time  when  the  presumption  was  in  favour  of  the  personal  estate, 
the  decision  has  been  upon  the  circumstance,  that  the  personal 
estate  was  small.    That  however  has  not  been  so  considered 
lately. 

The  Lord  Chancellor  observed,  that  the  trustees  have 
no  power  to  throw  the  fimeral  expences  and  the  probate  upon 
the  real  estate;  and  asked,  whether  the  personal  estate  could 
be  charged  with  those  expences  and  not  be  charged  with  the 
debts. 
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1790.  The  Attorney  General^  for  the  Defendant  Harriet  Myi- 

Xr^  dleton,  the  testator's  sister  of  the  half  blood. 

Tait 

^,  The  rule  is  clear,  and  not  to  be  controverted ;  that  vhere- 

Lord  ever  the  personal  estate  is  exempt  from  the  debts,  it  must  be 

NoRTHWiCK.   taken  as  a  specific  legacy :  if  not,  it  cannot  without  express 

words  be  exempt.  Lord  Thurlow's  doctrine  in  The  Duke  af 
Ancaster  x,  Mayer  {6)  is  perfectly  correct.  Your  Lordship 
[  ^822  ]  *must  overturn  a  number  of  cases,  if  you  hold  this  will  suffi- 
cient to  raise  the  presumption.  The  expression,  "  to  raise 
"  such  sum  or  sums  as  shall  be  requisite,'*  that  is,  for  which 
there  is  no  other  fund,  excludes  the  presumption,  unless  there 
are  strong  words  the  other  way.  In  the  case  of  maintenance 
of  children,  where  there  is  a  direction,  that  theiinterest  shall 
be  applied  to  the  maintenance,  that  is  qualified  by  the  situatioD 
of  the  child :  it  is  to  be  applied,  if  requisite :  but  not,  where 
it  would  be  a  gift  to  the  father,  otherwise  bound  to  maintain 
the  child  (7).  In  all  cases  of  that  sort  the  fund  is  provided 
only  in  case  the  primary  fund  is  not  applicable.  The  subse- 
quent direction  in  this  will  shews,  testator  was  anxious,  that 
the  real  estate  should  not  be  burthened  more  than  was  neces- 
sary ;  for  he  directs  a  sinking  fund  to  be  created  in  order  to 
prevent  that.  There  is  nothing  in  the  disposition  of  the  per- 
sonal estate  to  raise  the  presumption.  It  is  clear,  the  testator 
has  not  given  all  to  these  sisters  absolutely  except  what  was 
necessary  for  the  legacies;  for,  as  your  Lordship  observes, 
he  certainly  meant  his  funeral  expences  and  the  charges  of  the 
probate  to  come  out  of  the  personal  estate ;  and  the  contrary 
is  not  contended.  What  ground  is  there  for  exempting  the 
personal  estate  from  the  debts  any  more  than  from  those 
charges  ?  The  only  ground  is,  that  he  has  charged  his  real 
estate  with  debts.  Then  it  comes  precisely  to  the  questioii, 
whether  a  charge  is  sufficient.  It  is  impossible  to  argue  it 
so  without  destroying  the  ground,  upon  which  the  presump- 
tion is  raised.  If  the  real  estate  had  been  charged  with  the 
funeral  and  testamentary  expences,  there  might  have  been  a 
ground  for  the  argument.    The  legacies  clearly  are  to  be  paid 

out 

(G)  1  Bro.  C.  C,  454. 

(7)  See  the  variation  upon  this,  Andrevcs  v.  Partington,  3  Bn. 
C.  C.  60.  Mvndy  v.  Earl  Howe,  4  Bro.  C.  C.  223.  Hate  v.  Pratt, 
ante.  Vol.  Ill,  730;  and  the  note,  733. 
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out  of  the  personal  estate.    The  mere  assent  of  the  executors         1700. 
cannot  be  sufficient  to  vest  this  in  the  legatees ;  which  is  the  Tait 

characteristic  of  a  specific  legacy :  but  the  executors  would  v. 

receive  the  personal  estate,  and  convert  into  money  as  much  Lord 

as  is  necessary  for  the  legacies  and  funeral  expences ;  and  the       ^  thwick. 
surplus  only,  after  these  charges  are  taken  out  of  it,  is  to  be 
handed  over  to  these  sisters. 

The  decisions  are  extremely  strong.  In  The  Duke  of  An- 
cosier  v.  Mayer ^  the  case,  in  which  Lord  ThurUno  differed 
firom  the  prior  decision,  there  were  very  strong  words,  wluch 
were  not  held  sufficient.  In  Stephenson  y.  Heatheote (8)  be- 
fore Lord  Northington,  *  the  testator  devised  all  his  real  es-  [  ^  823  ] 
tate,  with  a  charge  thereon  for  payment  of  debts:  he  then 
gave  a  silver  tobacco-box  to  his  uncle,  and  some  other  things ; 
and  he  gave  all  the  residue  of  his  personal  estate  to  his  wife 
for  ever,  and  appointed  her  sole  executrix.  It  was  insisted, 
that  the  personal  estate  was  exonerated :  but  it  was  held  not 
to  be  exempted,  upon  the  ground  your  Lordship  has  sug- 
gested, that  it  could  not  possibly  be  exempted  from  the  funeral 
expences  and  testamentary  expences.  Suppose,  the  testator 
had  made  a  codicil  giving  legacies :  how  would  those  legacies 
be  paid?  It  is  said  to  be  a  gift  of  all  the  residue  of  the  per- 
sonal estate ;  taking  out  only  the  legacies  given  by  the  will. 
Nothing  is  said  as  to  legacies  by  a  future  codicil.  The  Court 
could  never  hold,  that  these  words  would  exclude  those  subse- 
quent legacies.  In  Burton  v.  KnowUon  there  were  particular 
expressions  in  the  will,  upon  which  the  Master  of  the  Rolls 
relied.  I  do  not  enter  into  the  discussion,  whether  that  case 
is  not  open  to  a  good  deal  of  observation.  But  in  Brummel 
V.  Protliero  the  decision  is  the  other  way.  In  that  case  the 
charge  was  of  all  debts:  in  this  it  is  only  what  may  be  requi- 
site. In  that  no  legacy  was  given ;  and  the  disposition  of  the 
personal  estate  had  more  of  the  nature  of  a  specific  legacy 
than  this  can  be  said  to  have.  In  Burton  v.  Knowlton  also 
the  Master  of  the  Rolls  approved  the  case  of  The  Duke  of 
Ancaster  v.  Mayer ;  and  did  not  mean  to  decide  against  that 
case,  or  to  express  a  disapprobation  of  any  thing  except  the 
expression  " irresistible  inference y^  as  being  too  strong. 


(8)  Stated  in  The  Duke  of  Ancaster  v.  Mayer* 
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1799.  Mr.  IHggait,  on  the  same  sidci  was  stopped  by  the  Comt. 


^  Lard  Chancellor. 

Lord  As  to  the  point  upon  the  Exception^  I  do  not  seOj  how  h 

If  OBTHWICK.  goes  out  of  the  common  course.     These  words  do  not  go  te 

raise  a  charge  of  mterest  beyond  what  the  nature  of  the  debt 
would  carry.  Upon  such  a  debt  too  the  claun  of  interest  ii 
smgular.    From  what  period  is  it  to  commence  ? 

With  respect  to  the  other  point,  I  did  not  think,  there  had 
been  any  case  so  near  the  argument  contended  for  by  Uie  two 
sisters  as  Burton  v.  KnawHon.    But  I  confess,  I  had  held  a 
firm  opinion,  that  the  doctrine  is  exactly,  as  it  was  hiid  dovii 
in  The  Duke  of  Ancaster  y.  Mayer.    I  take  the  rule  at  pie- 
sent  to  be,  that  the  personal  estate  is  the  natural  fund  ;  that 
against  the  charges  naturally  thrown  upon  the  personal  estate 
you  may  shew  a  dbdnct  exemption :  or  from  the  whole  will 
[  ^824  ]      you  may  collect,  that  there  is  an  *  intention  expressed  in  the 
win  ( I  do  not  mean  in  toiidem  verbis )  that  the  personal  et« 
tale  shall  be  exempt.    Then  charging  the  real  estate  ever  so 
anxioudy  for  payment'  of  debts  will  not  of  itself  be  suflicient 
to  exempt  the  personal  estate.     I  set  the  whole  doctrine  afloal, 
if  the  alignment  for  the  two  sisters  upon  this  will  is  allowed  to 
prevail ;  for  it  only  comes  to  this.    There  are  two  drcma- 
stances ;  one,  that  there  is  a  gift  of  residue  of  the  personal 
estate :  another,  that  there  is  a  very  anxious  charge  of  debti 
upon  the  real  estate.    Beyond  that  I  have  no  ground  to  stand 
upon*    All  the  rest  of  the  circumstances  are  merely  coqjeo- 
tural,  upon  a  supposed  intention ;  and  it  is  asked j  what  could 
Ae  testator  mean  by  ^vmg  these  sisters  his  personal  estate, 
if  they  get  nothing  by  it.    All  I  say  to  that  is,  that  a  man 
giving  the  residue  of  his  personal  estate  does  not  in  genenl 
mean  much.    It  is,  as  it  may  happen. 


The  decree  was  made  accordingly ;  and  the  exception  was 
over-ruled. 
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Roixs. 

LAW  V.  THE  EAST-INDIA  COMPANY.  n». 
Jufy  Ititk. 

ipp^ILLIAM   TIEKNE  Y,  Esq.  was    appointed    by  the    A  siirety  to 

East-India  Company  paymaster  of  the  detachment  of  the  EoMt  Jkdia 

Bengal  troops  in  the  Camatic;  and  in  pursuance  of  a  late  Company  dis- 

resolution  of  the  Company,  requiring  sureties  for  such  officers,  ®"**1>®^  "7 

WilUam  Tiemey^  Thomas  Law^  and  Henry  Vansittartf  exe-  ^  ^        to  tli 

cuted  a  bond,  dated  the  14th  of  Oc^oft^,  1780,  whereby  they  principal 

became  jointly  and  severaDy  bound  to  the  Company  in  the  under  an  er- 

penal  sum  of  200^000  sicca  rupees,  for  the  good  behaviour  roneoas  settle* 

of  William  Tiemey  in  the  office ;  with  condition  to  be  void,  ment  by  the 

if  he  should  duly  account  for  all  money,  which  should  be  officers  of  the 

received,  laid  out  or  e^nded,  by  him  on  account  of  the  Co«.p«.ywith. 
^  oat  their  ao- 

Company.  ♦k««-*«  «^ 

tnonty  or 

In  September  1783,  William  Tiemey  died  intestate  at  Cal-  kno^iej^c. 
cutta.     Thomas  Graham  procured  administration   to  him  in       r  •095  1 
India.    Some  *time  after  his  death  a  claim  was  made  by  fhe    _.      ^ 
Company  of  689,729  current  rupees,  as  due  from  Mr.  Tiemey  ...    ^ 
upon  the  balance  of  his  accounts  as  military  paymaster.    This  having 

demand  was  disputed  hy  Graham:  but  no  notice  whatever  was  compelled  pay* 
^ven  to  the  sureties.     Upon  a  farther  investigation  of  the  meat  from  a 
accounts  in  1786  it  appeared,  that  the  claim  of  the  Company  sarety  in  huUa 
did  not  amount  to  200,000  current  rupees.    The  debt  had  not  by  their  power 
been  reduced  by  arty  subsequent  payments.     Upon  farther  ^^^^  '^*"»  *• 
examination  by  the  military  Paymaster-general  in  1787  it  ap-  . ,  • 

peared  to  him,  that  there  was  no  foundation  for  the  claim  of  ^^^  ^^  acconnt 
the  Company;  on  the  contrary,  that  a  balance  was  dite  from  or  proceediDg 
the  Company  to  the  estate  of  Mr.  Tiemey  of  50,548  current  against  the 
rupees ;  and  that  balance  being  reported  by  the  military  Pay-  principal, 
master-general  to  the  Governor-general  and  Council  to  be  due  (  tiiongh  sol- 
was  shortly  afterwards  paid  on  behalf  of  the  Company  to  ^®°  ^  ."* 
Graham.    The  bond  was  not  delivered  up,  but  remained  ^^      «i      h     u 
the  custody  of  the  servants  of  the  Company.     After  the  pay-  circumstances 
ment  of  that  balance  Graham  remitted,  through  the  Treasury  ]ie  was  re- 
of  the  Company,  the  effects  of  Mr.  Tierney  to  his  brother  stored  to  the 
George  Tiemey ^  Esq.  in  England;  who   procured  adminis-  same  situation 

tration.  *>y  a  ^^^^^ 

for  re-payment 

with  iilterest  at  5  per  cent,  apon  giving  security  for  re*payment,  in  case 

in  a  future  sait  by  the  Company  he  should   be  held  liable.     The  Court 

would  not  upon  the  circamstauccs  give  Indian  interest. 


Law 
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1799.  In  1787  Mr.  VamUtari  died  at  Calcutta.     His  widow  nd 

executrix  paid  his  debts  in  India  out  of  his  effects,  and  ha^ii^ 
remitted  the  surplus  to  the  executors  in  England  soon  after- 

The  wards  returned  to  England. 

East  India        ]Vlr.  Law  continued  many  years  in  India  in  the  service  of 
Company 

the  Company ;   and  was  during  a  considerable  part  of  tbi 

time  a  Member  of  the  Board  of  Revenue  at  Bengal.     In  1790 

being  advised,  that  it  was  necessary  for  his  health,  be  applied 

for  leave  to  quit  India.    His  health  continuing  to  decline  be 

was  advised  9  that  it  was  absolutely  necessary  to  sail  widioat 

delay.     Therefore  early  in  January  1791,  he  renewed  htf 

application  to  the  Governor-general  in  Council  through  the 

medium  of  the  Board  of  Revenue  for  permission  to  resign  and 

depart  for  England.     He  complied  with  the  regulations  for 

that  purpose;  and  procured £cfmoftcf3forrM  to  become  suiet; 

for  all  sums  of  money,  that  might  be  due  from  him  to  the 

Company  on  account  of  the  Civil  Auditors  Department;  and 

the  Board  of  Revenue  certified,  that  they  approved  the  secor 

rity ;   and  they  desired  the  Civil  Auditors  to  grant  the  oeiti- 

ficate  required ;  which  was  approved  by  the  Govemor-genenli 

[  •826  ]      or  the  persons  exercising'the  powers  in  his  absence.  ^Mr.Xsv 

then  took  his  passage  on  board  the  William  Pitt.     Upon  tlie 

21st  oi  January i  1791,  when  that  ship  was  under  dispatch,  tbe 

Members  of  the  Council  in  the  absence  of  Lord  CamwalSt, 

upon  the  ground,  that  a  claim  was  still  subsisting  on  behalf  of 

the  Company  against  William  Tierney\  estate  to  the  amount 

of  100,000  rupees,  came  to  a  resolution,  that  Mr.  Law  should 

have  permission  to  resign  and  proceed  to  Europe  only  on  his 

giving  sufficient  security  for  the   claims   upon    him    in   the 

Military  Department  on  account  of  the  retrenchment  agakist 

Mr.  Tierney.    At  that  time  there  were  only  two  members  of 

the  Government  in  Council :  the  President  left  by  Lord  Gmh- 

wallis  being  absent  from  illness.    No  Council  Board  could  be 

held  between  the  date  of  that  resolution  and  the  sailing  of 

the  ship ;  and  the  resolution  was  communicated  to  Mr.  Law 

through  the  Revenue  Board  on  the  25th  of  January;  which 

was  only  four  days  before  the  sailing  of  the  ship.     Till  that 

resolution  he  had  no  notice  whatever  of  any  clcdm.     No  other 

ship  except  the  William  Pitt  was  to  sail  for  Europe;  and  the 

state  of  his  health  made  it  extremely  dangerous  for  him  to 

defer 


CASES  IN  CHANCERY.  886 

defer  hk  departure.    Under  these  dricumstances  in  order  to         1799. 
find  sureties  he  was  under  the  necessity  of  depositing  in  the         Law 
hands  o{  Esmond  Morris  said  Lyon  Prager  100,000  current  ©. 

rupees ;  upon  which  they  became  security  for  the  payment  of  ^® 

what  should  appear  due  from  him  to  the  Company  on  ac-     oi^Z^^^L^ 
count  of  the  retrenchment  against  Mr.  Tiemey.    Upon  the 
dOth  of  January  Mr.  Law  sailed. 

In  1792  Morris  and  Prager  received  a  letter  from  the  At- 
torney of  the  Company;  stating,  that  there  was  a  balance  of 
96,857  current  rupees  7  annas  2  pice  due  from  Mr.  Tiemey 
as  Paymaster ;  that  Graham  had  refused  to  pay ;  anc^  that 
nnless  the  whole  demand  was  paid  by  them  within  two  days, 
he  had  orders  to  proceed  against  them.  Upon  this  they  ap- 
plied to  Graham  to  know,  whether  he  would  authorise  them  to 
pay,  or  whether  they  should  stand  a  suit ;  which  they  offered 
to  do,  if  he  would  undertake  the  direction  of  the  defence  and 
indemnify  them.  Graham'^  answer  was,  that  he  had  taken 
every  step  to  induce  the  Governor  and  Council  to  make  se- 
veral retrenchments  in  this  demand ;  but  that  they  would  not 
allow  any  farther  abatement;  and  as  he  had  not  sufficient 
assets  to  satisfy  the  demand,  they  would  as  sureties  for 
Mr.  Law  judge,  how  far  under  the  objections  he  had  stated 
it  would  be  advisable  unconditionally  to  pay  the  balance  de- 
manded; *and  doubting,  as  he  did,  of  the  sufficiency  of  the  [  *827  ] 
grounds,  upon  which  the  Governor  and  Council  had  set  aside 
his  objections,  he  did  not  think,  he  should  be  justified  in 
authorising  them  to  stand  a  suit :  nor  could  he  undertake  the 
defence  of  such  suit,  nor  defray  the  expence  of  it.  He  then 
suggested,  that,  considering  the  circumstances,  under  which 
the  balance  has  arisen,  Government  ought  to  be  satisfied  with 
their  depositing  security  for  the  amount  demanded,  to  be  ap- 
propriated to  the  liquidation  of  such  part  thereof  as  may  ulti- 
mately be  judged  justly  due  from  the  estate  upon  a  reference 
of  the  points  in  dispute  to  the  Court  of  Directors ;  tb  whom 
in  justice  to  die  heirs  of  the  estate  as  well  as  to  the  secu- 
rities he  deemed  himself  bound  to  submit  them. 

These  terms  proposed  by  Mr.  Graham  were  not  accepted 
by  the  Company ;  upon  which  Morris  and  Prager  paid  the 
sum  demanded ;  which  was  composed  of  the  sum  of  46,309 
rupees,  stated  to  be  due  from  Mr.  Tiemey^  and  the  sum  of 

i>0,546 
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1799.         50,54t8  rupees^  which  had  been  paid  to  Graham  by  the  Coa- 

pany.     George  Tiemey  refused  to  pay  Mr.  Law  in  respect  d 

what  had  been  so  paid  to  the  Company*     The  Court  of  Di- 

The  rectors  upon  the  3d  of  September ^  1794,  came  to  a  resolution, 

Bast  India    under  which  the  Company  offered  to  pay  the  sum  hist-men- 

*     tioned,  computing  the  rupee  at  \s»   \\d.^  to  Graham 


Law 


interest  at  5 per  cent,  (which  sum  was  recited  to  have  beci 
paid  erroneously  and  without  the  authority  of  GU>vemment) 
upon  condition,  that  the  legal  representatives  of  WUkm 
Tiemey  and  Mr.  Zatr,  and  the  legal  representatives  of 
Mr.  Vansiitart,  would  execute  an  agreement,  that  they  would 
admit  a  copy  of  the  bond  transmitted  to  the  Court  by  Mr.  Lm 
as  the  bond  entered  into  by  Mr.  Tiemey  and  his  sureties,  and 
sign  such  admission,  and  admit  the  bond  as  a  subsisting  hood; 
and  that  they  should  not  in  any  action  or  suit  to  be  brooj^ 
thereon  by  the  Company  avail  themselves  or  any  of  them  of 
the  payment  made  by  Law  or  on  his  account  of  the  ssid 
60,548  current  rupees ;  and  that  they  should  appear  to  snj 
action  or  suit  brought  by  the  Company  upon  the  bond  in  tk 
Supreme  Court  of  Bengal;  and  that  the  fiurther  siun  of  46,309 
current  rupees,  likewi3e  paid  by  Law's  attomies,  be  retained  hj 
the  Company ;  the  same  appearing  to  be  due  from  WiOim 
Tiemey  ,*  aud  that  proper  proceedings  be  had  in  the  Supreme 
Court  at  Bengal  to  recover  the  sum  of  50,548  current  rupees 
under  the  above  resolution  paid  to  Mr.  Law^  firom  the  repre- 
sentatives of  William  Tiemey, 
[  828  ]  Thomas  Graham  still  continued  in  India. 

Under  these  circumstances  the  bill  was  filed  by  Mr.  Lm 
.  praying,  that  the  East-India  Company  may  repay  to  the 
Plaintiff  the  sum  of  10,402/.,  being  the  value  of  96,857  rupeo 
7  annas  and  2  pice,  with  Indian  interest ;  or,  if  the  Court 
shall  be  of  opinion,  that  the  whole  ought  not  to  be  repaid, 
that  they  may  repay  54762.  the  value  of  50,54<8  rupees,  tbe 
sum  paid  to  Graham,  with  Indian  interest;  and  that  the  De- 
fendant George  Tiemey  may  pay  the  Plaintiff  the  residue  of 
the  said  10,4d2A ;  the  same  having  been  paid  to  the  Comptiij 
by  Morris  and  Prager  under  the  direction  of  Graham ;  or, 
if  the  Court  shall  be  of  opinion,  that  the  same  ought  not  to 
be  repaid,  till  the  account  between  tbe  Company  and  WiOkm 
Tiemey  shall  be  finally  settled,   that  the   account  may  be 

lakeii» 
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fakeiit  and  the  balance  ascertained ;  that  the  Company  may  17W. 
pay  the  Plaintiff  such  sum  of  money  as  it  shall  appear  they  IT^ 
have  been  paid  by  Morris  and  Primer  more  than  the  real  «. 

balance  due,  with  Indian  interest ;  that  the  Defioidant  Tiemey  ^^^ 

may  pay  the  Plaintiff  the  balance  really  due  from  William    ^^^  ^^^'^ 
Tiemey  to  theCompany,  with  interest,  as  aboye;  and  that 
the  bond  may  be  delivered  up. 

Upon  the  supposition,  that  Tiemey^%  assets  should  prove 
deficient,  the  bill  prayed  an  account  of  the  assets  of  Mr*  Vanr- 
mttartf  as  co-surety  with  the  Plaintiff,  and  payment  of  a 
moiety  of  the  sum  paid  by  the  Plaintiff  in  discharge  of  the 
balance  due  from  William  Tiemey.  But  there  was  no  ques- 
tion of  Mr.  Tieme^s  solvency. 

The  bill  stated,  that  the  sureties  having  had  no  notice  of 
any  claim  of  debt,  and  not  having  been  apprised  of  any  of 
the  said  transactions,  did  not  apply  to  have  the  bond  dee 
liyiered  up. 

The  East-India  Company  in  their  answer  set  up  a  daim  of 
interest  upon  the  money  due  from.  Tiemey.  They  stated,  that 
the  payment  made  by  their  officers  to  the  representative  of 
Mr.  Tiemey  in  India  was  made  without  their  authority  cor 
knowledge. 

The  Defendant  Tiemey  by  his  answer  admitted  assets ;  and 
stated,  that  being  ignorant  of  the  circumstances  and  state  of 
the  account  he  refuses  to  pay.  He  also  disputed  the  claiin 
of  interest  by  the  Company. 

This  cause  having  been  argued  at  great  length  stood  for       [  829  ] 
judgment. 


Master  of  the  Rolls.* 
This  cause  has  stood  a  considerable  time  for  judgment ;  Jtcly  94f A. 
being  attended  with  many  very  peculiar  circumstances,  and 
involving  a  great  number  of  transactions,  which  it  was  neces^ 
sary  to  consider  very  fully,  and  a  great  variety  of  evidence^ 
upon  which  without  a  full  examini^on  and  weighing  it  very 
minutely  it  was  impossible  to  decide.  It  would  take  up  too 
much  time  to  state  all  the  evidence,  and  every  part  of  it,  that 
affords  some  ground  for  the  determination  I  shall  make. 
Therefore  I  shall  only  state  the  leading  points. 
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COMFANT. 


There  is  no  doubt,  that  Mr.  Tien 
Every  thing  remaining  to  be  done  i 
the  account  between  him  and  the  ( 
The  taken  by  the  officers  of  the  Compan 

East  India  y,g^  taken  soon  after  his  death.  1 
place:  but  the  account  was  going 
was  made  against  his  administrato 
689,739  rupees.  This  demand  wu 
was  given  to  the  sureties.  la  the  s 
posed  balance  was  reduced  to  less  t1 
in  1787  according  to  the  Paymaster's 
the  other  way.  In  the  same  year  a  ^ 
took  place,  at  least  with  regard  to  tt 
of  the  Company,  as  they  say,  withoi 
agunst  their  consent  undoubtedly,  it 
from  him,  allowed  the  balance  stated 
paid  the  administrator  50,54^  rupees 
ence  as  to  the  sum  in  the  bill  and  in 
more  clear  than,  whether  that  was  d< 
by  the  orders  of  the  Company,  or  no 
officers,  it  was  as  to  the  two  sureties 
cannot  be  contended  upon  any  princi] 
gard  to  principal  and  surety,  that, 
left  a  suffident  fund  in  the  hands  of  t 
6t  instead  of  retuning  it  in  his  ham 
prin(npal,  the  surety  can  ever  be  call 
therefore  or  permitting  that  part  of  tl 
to  the  administrator  of  the  princip 
*  Company,  whether  with  their  coi 
complete  discharge  of  the  two  suretie 
In  the  same  year  1787,  no  demand 
Mr.  VansUtart,  the  co-surety  with  t 
his  assets  in  the  hands  of  the  Co 
Europe  i  and  Mr.  Tlenteg's  adminii 
knowledge  of  the  Company,  and  tbi 
liquidated  and  unsettled,  was  permitt 
the  Defendant  Tierney  says,  the  who 
the  Company's  treasury  to  Europe. 
proved  or  insinuated  down  to  the  } 
it  is  true,    a  great  many  transact! 


[• 
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Mri  Graham  and  the  Company's  officers.    There  were  great         i70O. 

disputes  about  the  balaiice  really  due  $    and  they  differed  ' 

widely  upon  it.    But  in  1791   according  to  the  Company's 

officers  it  amounted  to  100,000  rupees ;  and  was  afterwards  re*  The 

duced  to  96,857  rupees,  7  annas,  2  pice.     No  notice  was  given    ^^"^  lNi>f  A 

to,  or  demand  made  upon,  the  sureties  till  the  JSlst  oi  January^ 


Law 

V. 


1791 ;  when  the  Pldntifi*  having  complied  with  the  usual 
quisites,  under  a  very  reasonable  rule,  that  the  servants  of  the 
Company  shall,  before  they  return  to  Europe^  give  security  to 
answer  any  demand  the  Company  may  have  upon  them,  and 
thinking  that  the  only  requisite,  that  could  be  demanded  of 
him,  was  surprised  to  find  this  demand  set  up  against  him.  He 
remonstrated,  and  complained  very  much  of  it,  as  a  severe  hard* 
ship  upon  him,  that  the  demand  should  be  made  at  all,  much 
less  at  such  a  time, .  when  he  was  bound  to  England  in  a  very 
bad  state  of  health,  and  it  was  absolutely  necessary  to  take  an 
immediate  departure.  He  could  not,  meaning  to  take  all  his 
effects  with  him,  find  sureties  without  leaving  a  dieposit  to  in« 
demnify  them.  He  was  however,  as  the  Company  insisted 
upon  it,  to  find  sureties;  and  he  left  100,000  rupees  with 
Prager  and  Morris  for  this  purpose,  and  sailed  for  England. 
The  balance  demanded  of  him,  which  was  then  stated  at 
100,000  rupees,  was  not  admitted  by  Graham^  but  was  then 
and  continued  to  be  contested  by  him. 

.  But  notwithstanding  this,  and  their  having  got  this  security, 
it  would  have  been  but  fairness,  in  the  Company  not  to  have 
proceeded  against  Mr.  Law\  who  and  whose  sureties  knew 
nothing  of  the  matter;  but  to  have  proceeded  against  GmAofli, 
the  only  principal  *in  equity,  and  the  only  person  who  could  [  *8S1  ] 
make  any  defence  whatsoever.  Making  great  allowances  for 
persons  acting  in  pubUc  trusts,  and,  I  must  say,  persons,  who 
do  not  deserve  to  hear  so  much  as  has  been  said  of  them  in 
this  cause,  I  feel  no  difficulty  in  saying,  that  between  indi* 
viduals  that  would  have  been  a  very  harsh  proceedings  and 
much  more,  to  skip  over  the  principal,  and  leaving  bun  whom 
they  had  permitted  to  send  over  the  assets,  per  salium  resoA 
to  the  surety.  In  1792  the  Plaintiff*'s  sureties  were  called 
upon  to  pay  96,857  rupees,  7  anna&  2  pice,  then  stated  as  the 
balance.  Graham  refused  to  pay.  Instead  of  proceediniC 
against  him  to  liquidate  the  demand  by  action  of  law,  though 
Vol.  IV.  3  L  that 
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1700.         thai  wonM  have  been  a  vety  insuiBcieftt  mode,  or  bjr  biD  in 
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equity,  and  calling  upon  the  surety  only  for  the  defidency, 
they  directly,  upon  Graham  not  paying,  make   the   demand 
The  upon  the  sureties  of  Mr.  Law,  and  actually  insist,  that  tbey 

Bast  India    gh^Il  pay  the  money  in  two  days ;  declaring,  that,  if  it  is  not 

paid  in  that  time,  process  shall  issue  against  them.  Betweea 
individuals  that  would  he  thought  a  very  harsh  proeeediiig. 
I  am  not  sure,  that  what  they  have  done  has  not  operated 
to  a  complete  discharge  of  the  surety :  hut  upon  that  it  wonld 
be  improper  to  give  any  opimon ;  for  that  would  be  the  sob* 
ject  of  another  suit ;  which  may  be  brought  hereafter.  Tki 
situation  of  Mr.  Laufs  sureties  was,  that  they  had  100,000 
rupees  of  his  in  their  hands  as  an*indemnity.  They  applied 
to  Graham  to  defend  the  suit.  He  refused.  He  certainly 
did  very  wrong  in  that*  He  ought  to  have,  defended  it.  He 
stated  what  he  supposed  to  be  the  justice  of  the  case  f  sod 
gave  his  reasons ;  that  he  had  been  permitted  by  the  Compsny 
to  transmit  to  Englamd  all  the  assets ;  and  had  not  assets  sot 
ficient  to  enable  him  to  liquidate  the  account :  therefore  be 
could  not  indemnify  them,  or  take  any  steps,  that  would  be 
a  sufficient  indemnification;  and  he  left  it  to  their  prudence; 
suggesting  only,  that  it  would  be  imprudent  in  them  condi- 
tionally to  pay  this  sum  of  money.  Nothing  however  woold 
satisfy  the  Company  but  immediate  payment.  The  suretiei 
of  Mr.  Law  therefore  having  only  that  sum  in  their  hands, 
and  being  afraid  to  defend  a  suit,  of  which  they  could  not 
have  a  knowledge,  for  the  suit  ought  to  have  been  brought 
against  Graham,  submitted,  and  paid  the  money.  After  thii 
Mr.  Law  being  in  this  country  applied  to  the  Company ;  ind 
a  great  deal  of  negotiation  and  many  proposals  for  an  accommo- 
dation ensued ;  in  the  course  of  which  Law  demanded  a  re* 
payment  in  ioio,  or  at  least  to  the  extent  of  the  50,548  rupees) 
[  *832  ]  *the  payment  of  which  on  the  part  of  Company,  undoabtedfy 
did  operate  as  a  discharge  of  the  sureties  for  the  reasons  I 
have  given.  The  Company  offered  to  repay  that  smn  wkk 
English  interest,  computing  the  rupee  at  a  pric^,  to  whidi 
,|[  suppose,  no  objection  is  made.  But  that  offer  was  accon- 
panied  with  this  condition,  that  he  and  the  representatives  of 
Mr.  Tietmey  and  Mr.  Vansittart  should  execute  an  agreement 
to  adittit  a  copy  of  the  bond,  and  that  tiiey  should  not  avail 
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JUieinBdves  of  the  payment  made  on  accouut  otLaw  of  die         JIW. 
50,548  rupees;  and  that  they  should  appear  to  any  suit  brought 
by  the  Company  in  India^    Mr4  Law  uiswered,  that  he  had 
no. means  but  by  a  bill  m  this  Court  to  compel  Mr.  Tiemey  to  The 

submit  to  these  terms ;  upon  which  thie  bill  was  filed.  East  ImdIa 

This  is  a  case  of  some  difficoky.    The  greatest  I  have  fWt     ^^^^^^^^* 
hasbeen  as  to  the  rate  of  interest^  with  whidi  I  should  decree 
fepayment.    It  appeared  to  me  at  first,  that  upon  the  prin- 
ciple of  EkinM  T.  The  East  India  Company  (9)  the  Plaintiff 
might  be  entitled  to  such  sum  of  money,  as  I  should  decree 
to  be  repaid  to  him,  with /ncMdw  interest:  but  upon  a  ftdl 
consideration  of  all  the  circumstances  I  think,  I  should  do  in- 
justice by  giving  Indian  interest  in  the  present  stage  of  the 
cause.     But  I  do  not  determine,  that  if  the  Eatt  India  Com- 
Tiany  should  think  fit  to  institute  a  suit  against  Mr.  Tiemey ^ 
what  would  be  my  opinion.    Certainly  it  would  be  proper, 
that  power  should  be  reserved  to  give  a  fiirther  rate  of  in- 
terest.   But  the  question  now  is,  whether  the  Plaintiff  is  en- 
titled to  any  part  of  this  from  the  Company »    As  to  the  sum 
of  60,648  rupees,  they  admit,  that  he  has  a  clear  right  to  that 
^um  upon  those  conditions ;  and  nothing  is  more  clear  than 
that  as  between  them  and  the  surety  they  could  never  de- 
mand that  sum.    No  principle  of  common  justice  would  per- 
mit them  to  claim  that  sum  firom  the  surety  after  having  paid 
it  back  to  the  principal.     There  can  be  no  doubt  therefore 
:under  theae  circumstances  they  had  no  right  to  compel  the 
payment  of  that  sum. 

As  to  the  other  sum,  there  is  much  more  doubt,  whether 
that  ought  to  be  refunded.     But  upon  fidl  consideration  of  all 
-  the  circumstances  I  think,  I  should  not  do  justice  without  de- 
creeing the  repayment  of  that  sum ;  for  the  Company  ought  not 
4o  have  demanded  *the  payment,  if  they  demanded  any  secu-      [  *83S  ] 
^ty;    There^ik  no  doubt,  that  upon  a  joint  and  several  bon4 
eadi  obligor  is  a  principal  at  law:  but  this  Court  makes  a 
wide  di£ference,  as  justice  requires,  between  principals  and 
sureties.    What  is  the  obligation  of  the  surety  ?  Merely,  that 
Mr.  Tiemey  shall  duly  account,  and  that  he  shall  pay  any 
.balance,  that  may  be  due  from  him.    The  account  ought  to 
be  setded  before  the  surety  is  called  upon;  unless  tfaeie  is  fear 
.  .  of 

(9)  IP.  Wm$.  805.    S  Bm^P.  C  1^ 

3L2 
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1799.         of  insolTency^    That  is  the  obligation  the  guretiea  soppoied 

'!r^^  themselves  to  enter  into.     Instead  of  that  for  six  or  aetea 

Law 
^^  years  this  matter  goes  on :  no  demand  is  made :  one  ci  die 

The  sureties  withdraws  his  assets ;  and  the  principal  himself  ii 

East  India   permitted  to  do  so.    I  give  no  opinion,  whether  tbe  sureties 

were  discharged ;  as  will  probably  be  contended  hereafter,  if 
the  Company  think  fit  to  institute  any  suit.  Nisbet  v. 
Smith  ( 10),  and  Bees  v.  BerringUm(  11 )  are  very  strong  an- 
Any  act  of  the  thorities  in  favour  of  sureties.  "Where  any  act  has  he^ta  done 
obligee,  that  by  the  obligee,  that  may  injure  the  surety,  the  Court  is  rtrj 
may  injare  a  glad  to  lay  hold  of  it  in  favour  of  the  surety.  In  this  case 
sarety,  is  laid  ^jj^j^  jg  more  reason  to  do  so ;  for  there  is  no  doubt  of  Ac 
^^     ^   "^        solvency  of  the  principal.    Then  after  all  these  circumstanoei 

that  sum  paid  to  the  representatives  of  the   principal,  per- 
mitting the  assets  both  of  him  and  one  of  the  sureties  to  he 
withdrawn,  the  account  going  on  unliquidated  for  six  or  sefcn 
years,  this  demand  is  made  by  the  Company  against  a  surety 
not  only  to  give  security  to  pay  the  balance,  that  shall  appetr 
due  upon  the  account,  but  to  pay  without  proceeding  to  tab 
the  account;  and  they  enforce  it  by  the  power  they  had  over 
him,  as  one  of  their  servants.     Unless  they  had  that  power, 
they  could  not  have  compelled  him  pay  without  taking  the 
account.     What  is  the  fair  justice  ?    That  they  shall  not  he 
the  better  for  exercising  that  act  of  power.     I  do  not  meo 
to  determine,  that  the  sureties  are  discharged.     I  have  not 
data  enough  before  me^  till  they  think  fit  to  bring  a  suit; 
which  will  probably  be  brought  againait  Graham. 

As  to  the  claim  of  Indian  interest,  Ekins  v.  T^e  East  /sdb 
Company  is  a  very  strong  case.  I  have  examined  the  Re- 
gister's Book ;  and  it  is  right,  as  reported.  The  decree  of 
Lord  Cowper  was  affirmed ;  therefore  it  is  a  very  Ugh  autho- 
rity. As  the  Company  had  acted  unjusdy,  it  was  determiiKd, 
[  *834  ]  that  they  should  pay  as  *  much  interest,  as  would  have  beci 
procured,  if  the  party  had  staid  in  India,  and  lent  his  monej 
out  at  interest  there.  That  case  was  strongly  insisted  on  in 
the  argument :  but  I  must  net  forget,  that  if  I  give  Indian  in- 

tereit, 

(10)  2  Bro.  C.  C.  679. 

(11)  Ante,  Vol.  II,  640.   Post,  Exparie  Gijfbrd,  VoL  Yl^m^ 
Bimlihee  v.  Stvhin,  X VIII,  SO. 
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teresty  notwithstanding  I  think  this  was  a  very  harsh  clemandy  1799* 


the  Company  might  be  put  to  a  great  loss  and  inconvenience 
with  regard  to  the  interest  they  might  have  got  from  TUmey.  ^^ 

Though  I  disapprove  of  thd  payment  made  by  Prager  and  Tbe 

Morris,  I  do  not  mean  to  say,  they  acted  unwisely,  having  a  East  Indian 
limited  sum  in  their,  hands,  and  being  afraid  of  contesting  it. 
But  I  disapprove  of  the  manner  in  which  they  settled  it.  They 
had  better  have  desired  the  Company  to  go  on  and  substantiate 
theirclaim.  If  they  had  done  that,  the  Company  would  not» 
as  they  may  now,  have  lost  all  the  interest  of  the  sum  they  so 
recovered.  If  Law's  sureties  had  said  to  Graham,  that  if 
he  would  not  defend  the  suit,  they  would  plead,  and  let  the 
Company  prove  what  they  could,  and  pay  accordingly,  and 
then  call  upon  him  to  repay  what  they  had  paid  to  the  Com- 
pany, then  the  Company  might  have  made  a  question  as  to 
their  right  against  Tiemey  to  repayment  with  interest.  .That 
question  is  made  in  their  answer :  but  I  do  not  choose  to  give 
any  opinion  upon  it.  Mr.  Tiemey  means  to  resist  that.  Be- 
sides it  is  not  necessary  finally  to  determine  that  question  now; 
being  of  opinion,  that  the.  Defendants,  the  Company,  must 
put  this  Plaintiff  in  the  same  situation;  and  I  take  this  oppor- 
tunity of  saying,  that,  if  it  were  not  for  that  high  authority 
I  should*  have  great  doubtf  where  persons  desert  the  proper 
tribunal,  and  come  here  to  make  a  demand,  whether  I  should 
give  them  more  than  the  interest  of  the  country,  to  which  they 
resort.  But  under  the  circumstances  I  think  I  should  go  too 
fur,  if  I  gave  more  than  the  legal  interest  in  this  country. 

Another  doubt  occurred  to  me;  what  decree  I  should  make 
ks  to  the  Defendant  Tieniey.  He  seems  to  feel  the  situation 
of  the  Plaintiff;  who  is  only  a  surety  for  the  person  he  re« 
presents,  and  whose  assets  he  has ;  he  being  certainly  the 
person  to  account.  He  very  properly  says,  he  cannot  admit 
a  demand  to  carry  interest,  which  does  not  carry  interest. 
The  question  is,  can  there  be  anjf.  decree  against  hkn  ?  I  think 
not  in  this  cause.  The  Company  must  be  left  to  institute  any 
suit  against  him  as  they  may  be  advised.  A  doubt  occurred 
to  me,  whether  he  should  not  be  compelled  to  appear  in  India. 
In  this  country  he  certainly  is  amenable.  *I  rather  think,  tbe  [  *835  ] 
Company  has  a  right  to  that  under  tbe  circumstances,  and 

considering 
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1700.  ccftttidering  the  conduct  of  Graham ;  who  has  left  the  Plafatf^ 

>'^^^  IB  this  eztraordinAry  situation.     I  rather  thinkf  I  should  order 

^^  the  Defendant  Tiemeff  to  appear  to  any  suit,  that  might  be 

The  iitttituted  in  that  country.    That  undoubtedly  ia  the  proper 

Bast  Inbia  rjace  for  settling  the  accounts    It  must  be  settled  tfiere.    I 

«  — ^-^  to  know,  whether  the  appearance  to  such  a  suit  wodd 


put  him  under  any  great  difficulty,  that  ought  to  exenoipt  hin. 
It  occurs  to  me,  that  justice  cannot  be  done  without  putting 
the  Company  in  a  situation  of  haTing  the  account  taken  there, 
or  at  least  sending  a  commission  fnm  thb  country :  but  it 
must  be  in  a  suit  against  Mr.  Tiemey. 

Then  upon  what  terms  is  this  I^aintiff  entitled  to  be  repsid! 
It  must  be  upon  giving  security  for  repayment  of  the  son 
of  46,309  rupees,  in  case  after  die  determination  of  any  pro- 
ceeding, that  may  be  had  against  Mr.  Zlierwey,  the  surety 
may  be  held  liable.  Till  that  question  is  determined,  I 
tsinly  shall  not  permit  any  such  suit  against  the  surety. 


The  Coiuisel  for  the  Defendant  2'iermcy  objected  to  soj 
order  upon  him  specifically  to  appear  to  a  suit  to  be  hroq^ 
by  the  Company  in  India;  as  there  was  a  representative  of 
WUliam  Tiemey  residing  in  India  in  the  service  of  the  Coia- 
pany. 

The  decree  was,  that  upon  the  PlaintiflTs  givhoig  aeeiirii^ 
for  the  repayment  of  46,309  rupees  with  interest  at  the  rate 
after  directed  the  Defendants,  the  East-India  Company,  shaD 
pay  to  the  Plaintiff  the  sUm  of  96,857  rupees  7  annaa  S  pke, 
computing  the  rupee  at  \s.  lid.  ( IS),  with  interest  at  5  /wf 
cent,  firom  the  time  the  same  was  paid  in  India/  that  the  De- 
fendants, the  EasUlndia  Company,  shall  be  at  liberty  to  pro- 
ceed against  the  representatives  of  WiiUam  Tiemey ^  who  aie 
to  be  restrained  fipom  givii^  in  evidence  or  settini^  up  in  sack 
suit  or  action  the  payment  (^'  the  said  sum  of  96,857  rupees 
7.anna8  2  pice  on  the  part  of  the  Plaintiff  to  the  Compaay; 
that  the  Company  shall  pay  the  Plaintiff  the  oosts  of  die  waaH 
to  the  time  of  the  decree,  and  the  Plaintiff  ahall  pay  the 
representatives  of  Henry  Fandttart  their  costs  to  the  line 

of 
(12)  It  was  agreed  to  be  taken  at  that  value. 
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of  the  decree^,  to  be  repaid  to  him  by  the  Company;   tha^  Hm^ 

the  consideration  of  the  costs  of  the  Defendant  Tiemey,  and 
the  subsequent  costs  of  th^  suit,  and  all  £Eurther  directions  be 
reserved,  until  the  event  of  any  suit  or  action  to  be  brou^t  The 

by  the  Company  be  determined ;  and  in  case  the  Company  East  India 
neglect  to  institute  a  suit  within  two  yea/s,  or  in  case  the 
representatives  of  William  Tiemey  shall-  refuse  to  appear  to 
such  suit,  if  any  such  shall  be  commenced  in  the  Courts  of 
India f  that  any  of  the  parties  shall  be  at  liberty  (o  apply  to 
this  Court. 


FREEMAN,  Ex  parte.  ^.^^ 

nPHE  petitioner  had  accepted  a  bill  for  the  accommodatioD    Though  a 

of  the  bankrupt.    The  bankruptcy  happening  on  the  creditor,    hav- 
27th  of  February,  1793,   before  the  bill  was  due,  the  peti-  in^  received  » 
tioner  took  it  up;  and,  having  proved  under  the  commission     ^^}^  en   n     er 
in  respect  of  the  bill  and  another  debt,  received  a  dividend,  ^^t.^   Mfond 
and  signed  the  Certificate.  ^nj  proceed 

The  petitioner  afterwards  tendered  to  the   surviving  as-  at  l^w  before 
signee  the  amount  of  the  dividend  upon  the  bill ;  who  refused  the^  stetnte 
to  receive  it;  upon  which  the  petition  was  presented;  pray-  6Geo.IV,c.W^ 
ing  an  order  upon  the  assignee  to  receive  the  dividend ;  and  |*®  could  fot, 
that  the  proof  might  be  expunged.  j    l    n  ^!rc" 


Mr.  Cooke,  for  the  petitioner  said,  the  certificate  was  signed 
by  mistake. 

Mr.  Mansfield,  for  the  bankrupt  said,  if  the  petitioner  had 
a  right  to  bring  an  Action,  what  had  been  jdone  would  be  no 
prejudice(13);  and  the  object,  being  to  compel  payment  out 
of  some  separate  property  acquired  by  the  bankrupt's  wife, 
deserved  no  assistance. 

Mr.  Cooke  said,  the  Court  of  Law  woidd  only  look  to  the 
proceedings. 

(IS)  The  prdof  or  claim  of  a  debt  is  by  the  statate  6  Geo.  IV, 
€•  M,  f •  69,  an  eleetioo.  See  the  note  aate,  VoL  III,,  page  ^,  En 
parte  Callow. 


ed  the  Certifi- 
cate. 


'■*! 
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17W.  Lard  Chancellor. 

P  ''^'^'^  If.  he  had  only  received  the  dividend,  and  refunded  (14), 

Ex  parte  *  ^®  niight  have  brought  an  action.  But  he  has  ♦  signed  the  cer- 

[  *  837  1  tificate ;  because  he  thought  there  was  no  more  to  be  got. 


The  petition  was  dismissed  with  costs. 

(14)  1  Cooke^t  Bankrupt  Ifiiw^  154,  8th  edit.     Ex  parte  Caiht, 
ante.  Vol.  Ill,  1.    See  the  note,  page  2. 


received  20f. 
in  the  poand. 


1799.  ABELL,  Ex  parte. 

July  26tk. 
Upon  the  d^EORGE  NOTLEY  and  seven  other  persons,  carrying 

proof  pf  a  on  business  in  partnership  as  coach-masters  became  in- 

joint  ddbt         debted  to  the  petitioner  in  that  business  for  horses  sold  si 
under  a  sepa-  ^^^  ^^^  ^^  ggg^  j^     ^^  ^  security  for  that  debt  they  gave 

I  • .  ^  ij-nk.  *  warrant  of  attorney  to  confess  judgment,  with  a  defeasance 
mptey  no  di-  declaring,  that  it  was  given  to  secure  the  said  debt  upon  the 
vidend  can  be  9th  of  October  following.  On  the  9th  of  October  they  ap- 
taken,iintil  the  plied  to  him  to  accept  a  composition  of  lOf.  in  the  pound: 
separate  ere-  which  he  refused:  but  he  agreed  to  take  17*.  6rf.  in  die 
2*^"  J  !«       pound ;  10*.  payable  immediately ;  and  the  remainder  by  two 

instalments:  viz.  d*.  upon  the  9th  of  October ^  1799,  and 
2s.  6d.  upon  the  9th  of  October,  1800,  with  interest.  They 
paid  10*.  in  the  pound  accordingly;  and  it  was  agreed,  that  the 
judgment  should  remain  a  security  for  the  two  mstahnents. 

Upon  the  19th  of  February,  1799,  a  separate  commission 
of  bankruptcy  issued  against  Notley.  The  commissioners  re- 
fusing to  let  the  petitioner  prove,  except  for  the  purpose  of 
assenting  to  or  dissenting  from  the  certificate,  the  petition 
was  presented ;  praying,  that  a  dividend  might  be  psdd  him 
upon  the  debt  of  268/.  12*. 

Mr.  Graham  and  Mr.  Cooke,  for  the  petition. 
This  petition  is  in  the  nature  of  an  appeal  from  the  case 
Ex  parte  Elton  ( 15  ) ;  in  which  your  Lordship  took  a  general 

review 
(15)  Ante,  Vol.  Ill,  238.    See  the  eases  collected*  by  Mr.  €k»kt, 
BanA.  Zatr,  vol.  i,  237,  4Ui  ed.  259,  dtb  ed«;  and  the  iiQte,  ante. 
Vol.  Ill,  243. 
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of  the  decree^,  to  be  repaid  to  him  by  the  Company;   thai  1799« 

the  considieration  of  the  costs  of  the  Defendant  Tiemey,  and 
the  subsequent  costs  of  th^  suit,  and  all  £Eu;ther  directions  be 
reserved,  until  the  event  of  any  suit  or  action  to  be  brought  The 

by  the  Company  be  determined ;  and  in  case  the  Company  EASt  India 
neglect  to  institute  a  suit  within  two  yeais,  or  in  case  the 
representatives  of  William  Tiemey  shall  reftise  to  appear  to 
such  suit,  if  any  such  shall  be  commenced  in  the  Courts  of 
Indiay  that  any  of  the  parties  shall  be  at  liberty  (o  apply  to 
this  Court. 


FREEMAN,  Ex  parte.  ^^^ 

'T^HE  petitioner  had  accepted  a  bill  for  the  accommodation    Thoagh  a 

of  the  bankrupt.    The  bankruptcy  happening  on  the  creditor,    hav? 
27th  of  February,  1793,   before  the  bill  was  due,  the  peti-  "Ig  wceiTe^  a 
tioner  took  it  up;  and,   having  proved  under  the  commission     *'^*  en   n     er 
in  respect  of  the  bill  and  another  debt,  received  a  dividend,  ^^t.^   rofnd 
and  signed  the  Certificate.  ^nj  proceed 

The  petitioner  afterwards  tendered  to  the   surviving  as-  at  l^w  before, 
flignee  the  amount  of  the  dividend  upon  the  bill ;  who  refused  the  Btetato 
to  receive  it;  upon  which  the  petition  was  presented;  pray-  6Geo.XV,c.I0^ 
ing  an  order  upon  the  assignee  to  receive  the  dividend ;  and  ^^  could  fot,^ 
that  the  proof  might  be  expunged.  '^A^l^'i  *S" 


Mr.  Cooke,  for  the  petitioner  said,  the  cert^cate  was  signed 
by  mistake. 

Mr.  Mansfield,  for  the  bankrupt  said,  if  the  petitioner  had 

a  right  to  bring  an  Action,  what  had  been  done  would  be  no 

prejudice(13);   and  the  object,  being  to  compel  payment  out 

^of  some   separate  property  acquired  by  the  bankrupt's  wife, 

deserved  no  assistance. 

Mr.  Cooke  said,  the  Court  of  Law  would  only  look  to  the 
.proceedings. 

(13)  The  prdof  or  claim  of  a  debt  is  by  the  statute  6  Geo.  IV, 
e.  16,  «.  69,  an  election.  See  the  note  aate,  VoL  III,,  page  J,  J9b 
jMir/e  CaUow, 


ed  the  Certifi- 
cate. 


I 


CASES  IN  CHANCERY^ 

1709,         permitted  in  case  of  a  oonuniBrion  against  ^me  partner  to  pfove 
^^^^  tbe  debts  of  that  ooneem  against  die  separate  estate,  nmi 

^  ncrte.  eompel  Ae  assignees-  to  institute  a  suit  for  &  oootribotion  hj 
tbe  other  partners ;  which  is  a  necessary  conaeqaence.  Tlie 
petitioner  does  not  state  what  was  done  with  r^^ard  to  the 
seren  other  partners.  The  consequence  of  admitting  tUi 
claim  tSy  that  erery  creditor  of  the  concern  must  be  adwitted. 
In  equity  tUs  partner  is  only  liable  to  pay  an  eighth ;  sod 
upon  this  rule  he  would  in  tbe  first  place  be  obliged  to  p^ 
a  dividend  upon  all  the  joint  debts.  If  all  the  partnen  hsd 
[  *839  ]       become  ^bankxupt,  the  creditor  might  prove  against  all;  and 

yonr  Lordship  could  in  bankruptcy  adjust  it  between  aD  the 
estates.  This  creditor  without  shewing  what  has  been  done 
irith  the  other  seven  partners  now  comes  for  a  dividend  onl 
of  the  separate  estate  of  this  bankrupt.  Whether  that  pm- 
portion  is  the  proper  one  upon  his  estate^  cannot  be  decided 
in  bankruptcy.  Your  Lordship  thought,  the  most  convenieDt 
course  was  to  put  it  upon  the  creditors  to  do  that,  whidi  most 
otherwise  be  done  by  the  assignees,  proceed  against  the  other 
partners.  This  is  very  different  from  a  bill  of  exchange.  The 
holder  of  the  bill  has  a  right  to  resort  to  each  party,  till  he 
receives  S0#.  in  the  pound ;  and,  when  he  has  received  that, 
he  ceases  to  be  a  creditor.  That  is  the  sort  of  engagement 
every  party  to  such  a  transaction  comes  under.  But  in  the 
case  of  a  partnership  the  engagement  is  joint  and  not  sepa- 
rate. An  action  brought  for  the  7s.  6d.  in  the '  poond,  the 
remainder  of  the  composition,  must  be  brought  against  sD. 
This  proof  therefore  ought  to  stand,  not  for  the  purpose  of 
making  a  dividend,  but  the  assignees  ought  to  retain  auffideot 
to  answer  this  creditor,  when  it  is  ascertained,  what  ought  to 
be  paid  him  out  of  this  estate. 

Mr.  Ora/tam,  in  Rejdy. 
The  case  Ex  parte  EUom  is  certainly  distingnidiahle;  for 
there  the  crecUtor  had  not  resorted  to  the  otiier  partners.  la 
equity  every  individual  is  bound  to  pay,  and  therefore  the  one, 
who  is  solvent,  mast  pay  the  whole.  There  is  a  balance  iA 
inconveniences ;  and  the  question  is,  which  party  is  to  submit 
to  it.  The  foct  i^  thoi2gh>  I  adnnt,  diere  is  no  affidavit  of.ii^ 
diat  all  the  other  partners  are  perfectly,  insolyent.  The  as- 
signees-would not  Ale  a  Un  for  a  coHtributlQiu 
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Why  should  I  drive  them  to  do  it?    The  tact  m  the  parti-  *       aT^V 
cular  case  can  never  be  aground.    If  I  had  an  mtimate  know- '     ^  parted 
ledge  of  that  fact,  which  I  cannot  have,  that  would  not  wamnt  .      .  ^ 

nie.    This  is  exactly  the  inconvetuence,  that  struck  joe  ao 
fbrcibly  upon  the  former  occaison.    If  you  receive  a  dividend 
upon  the  estate  of  the  bankrupt,  yoo  compel  his  assignees  to ' 
file  a  bill  an  equity  against  sevea  other  persons*    This  ia  a 
joint  contract.  *  They  are  not  severally  bound*  •  Tou .  cannot' 
possibly  sue  severally ;  as  you  may,  whare  they  are  jointly  and 
severally  bound.    If  they  are  all-  bound,  this  bankrupt  is  only 
bound  as  to  *his  aliquot  part.    I  really  fed,  diat  the  pmc-      [  *840  ] 
tice,  that  prevailed  for  so  long  a  period,  upon  die  dear  role    ^^  bank- 
of  equity,  that  the  joint  estate  oug^t  to  be  applied  first  to  the  ^f^J  ^^ 
joint  debts,  and,  afiier  they  are  paid,  then  to  the  separate*^  Ka  fi    t 
debts,  and  vice  versd  the  separate  estate  first  to  &e  sepaxBte  ^n^j  ^  ^^ 
debts,  is  as  far  as  the  Court  ought  to  have  gone.  '  joint  debts ; 

^,,,^^,,,^,^i^^^^,m^imm^m,^mm    •  *  w^d,  after  they 

are  paid,  the 
Upon  the  proposal  of  the  AUomSff  General  the  order  ^s^  Burpli(s« ,  if 
that  the  petitioner  should  take  a  4iyidend,  not  exoeeding  an  ^'^J*  ^  ^®  ^^ 
eighth ;  and,  in  ea^e  there  «hoidd  \^  any  farther  dividend,  P*"*^  ^^^IL 

the  consideration  of  his  claim  was  reserved.  •      .   i. 

a's  to  the  sepa- 

'  rate  estate. 

.  ^•-.  Rolls. 

1799. 
Jime  I6ik, 
GIBBONS  r.  CAUNT.  17M. 

July  21tlL 
^HOMAS  GIBBONS,    a   messenger  of  the  Treaswy,    a  quesUon 

made  the  following  will,  dated  the  30th  of  September ,'  upon  the  con- 

1766;  and  attested  by  three  witnesses:  stniction  of  a 

"  First,  I  order  and  direct,  that  aD  my  just  debts  and  fti-  ^*"»  whether 

**  neral  expences  shall  be  fiilly  paid  and  satisfied.     Imprimie.  X         pcw®^ 

V^^  wholly  or  par- 
tially disposed  of,  was  not  decided ;  an  agreement  upon  the  subject,  though 
the  instroment^  that  was  prepared,  was  not  exectited,  being  established,  as 
clear,  fair,  and  reasonable,  not  within  the  statute  of  Fraads,  concluded 
with  full  knowledge  ef  Ihe  toirewnstanees;  and  tiat  waked ;  and  the  bill 
in  efieet,'  theogh  not  in  terms,  praying  a  perfoimsoos. 

Whether  by  the  birth  of  more  children,  subsequent .  to  the  date  of  the 
will,  and,  after  the  death  of  the  testator's  wife,  his  second  marriage,  but 
no  children  by  that,  the  will  is  revoked,  Quaere  f 
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**  give  to  my  dear  and  loving  wife  Sttrah  Gibbons  the  interest 
"  arising  from  600/L  which  money  being  lodged  in  the  Cod- 
**  soHdated  3  per  cent.  Annuities  and  the  use  of  all  my  house- 
''  hold  goods  of  what  kind  or  nature  during  her  natural  life; 
'*  and  after  her  decease  I  dispose  of  that  600/.  equally  between 
'*  my  two  children  (that  is  to  say)  300A  to  my  son  George 
'*  Gibbons  and  300/.  to  my  daughter  Maria  Gibbons  ^  and  in 
**  case  my  dear  and  loving  wife  should  die  during  the  minority 
"  of  her  childreui  then  they  are  to  have  the  interest  separately 
'*  of  the  afore  mentioned  sumsy  till  they  attain  the  age  of 
*'  twenty-one  years,  afore  their  legacies  are  payable ;  and  if 
**  either  of  my  children  should  die  during  their  minority,  then 
'^  his  or  her  legacy  shall  go  to  the  survivor.  I  likewise  farther 
'*  apply  SOOk  and  my  wardrobe  to  be  disposed  of  to  the  best 
*'  advantage,  which  I  value  at  the  worth  of  100/. ;  which  sums 
'*  of  300/.  and  1002.  to  be  applied  to  maintenance,  education, 
'*  and  placing  out  in  the  world,  my  two  children  to-  such  trades 
'*  as  my  dear  and  loving  wife  and  executors  shall  think  most 
**  fitting  for  them ;  and  it  is  my  desire,  that  my  son  George 
'*  Gibbons  and  *  my  daughter  Maria  Gibbons  shall  be  under- 
**  the  care  and  direction  of  my  dear  and  loving  wife  Sarak 
**  Gibbons  during  their  minority ;  and  I  do  farther  authorize 
*^  and  empower  my  executors  with  the  consent  of  my  dear  and 
*^  loving  wife  Sarah  Gibbons  to  place  out  at  interest  my  per- 
"  sonal  estate  in  the  funds  on  (17)  land  securities  if  it  should 
**  so  be  obtained  for  the  benefit  of  my  children  and  not  other- 
'*  wise ;  and  I  do  hereby  direct  and  order,  that  my  executors 
**  hereinafter  named  shall  not  be  answerable  for  any  loss,  that 
'*  shall  or  may  happen  to  any  part  of  my  estate  in  the  execu- 
tion qf  this  my  will  but  what  shall  actually  come  to  their 
respective  hands  or  power ;  and  lastly  I  do  hereby  nominate, 
constitute  and  appoint,  my  brother  JipAn  Gibbons  of  the 
'*  parish  of  Sutton  St.  Michael^  Gentleman,  and  my  brother  in 
"  law  Abraham  White,  victualler,  in  Park  Street  Grosvenar 
**  Square  executors  of  this  my  last  will ;  and  I  do  hereby 
**  commit  them  and  to  the  survivor  of  them  the  management 
**  of  my  two  children  with  the  consent  of  my  dear  and  loving 

•*wife 

(17.)  There  was  some  doubt  on  the  original  will,  whether  this 

word  was  **  on "  or  ^  or."  .  It  was  at  length  agreed,    tbat  it 


it 


€t 


€€ 


was  '*ai|« 


«< 
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^  wife  Sarah  Gibbansy  until  they  attain  the  age  of  twenty^^one 
years ;  confiding  in  and  empowering  them  my  sidd  executots 
to  appropriate  yearly  such  part  thereof  as  they  irfiall*  think 
most  fitting  for  maintenance  and  education.** 


u 


i€ 
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OmBoNs 

V. 

Gaunt. 


At  the  date  of  the  will  the  testator  had  only  the  two  children 
mentioned  in  iU    Afterwards  he  had  by  the  same  wife  Sarah^ 
two  other  sons :  Tiamas  Oibbans  bom  in  1768 ;  and  Charles 
John  OibbanSf  bom  in  1770*      George  Gibbons  died  in  the 
testator's  life,  a  widower,  without  issue.    Sarah,  the  wife  of 
the  testator,  died  in  his  life.     He  afterwards  in  1784  married 
Mary  George f  who  survived  him:  but  there  was  no  issue  of 
that  marriage.     Thomas  Gibbons  died  in  1794  leaving  a  sod, 
ThonuM  Gibbons,  of  the  age  of  two  years.    The  testator  died 
upon  the   1 1th  of  December,   1796.    His  daughter  Maria 
Gibbons  married   Thomas  CaunL     Abraham  White  died  in 
the  life  of  the  testator.    The  other  executor  renounced ;  and 
administration  was  granted  on  the  15th  of  April,  1797,  ta 
Caunt  m  right  of  his  wife. 

The  testator  died  seised  of  a  considerable  real  estate :  but 
he  had  no  real  estate  at  the  date  of  his  wilL 

The  bill  was  filed  by  Charles  John  Gibbons  and  on  behalf 
of  Thomas  Gibbons,  ■  the  infant  heir  at  'law  of  the  testator, 
against  Caunl  and  his  wife  and  the  testator's  widow ;.  stating, 
.  that,  doubts  having  arisen  respecting  the  construction  of  the 
wiU,  it  was  agreed,  that  the  legacies  given  by  the  will  and  all 
the  siuns  advanced  by  die  testator  to  Sarah  Caunt  should  be 
brought  BXto  hotchpot,  and  the  residue  of  his  personal  estate 
shoidd  be  disposed  of  according  to  the  Statute  of  Distribu^ 
Hon  {18  y.  The  prayer  of  the  bill  was,  that  an  account  niay 
be  taken  of  all  rents  and  profits  of  the  testator's  real  estate 
received  by  the  Defendants ;.  and  that  the  testator  may  be  de^ 
clared  to  have  died  intestate  as  to  the  real  estate ;  and  that  it 
descended  to  bis  heift  at  law ;  that  contracts  entered  into  by 
the  testator  for  the  purchase  of  real  estates  may  be  performed; 
the  purchase-money  to  come  out  of  the  personal  estate ;  that 
an  account  may  be  taken  of  the  personal  estate ;  and  that  the 
testator  may  be  declared  to  have  died  int^tate  with  regard  to 
the  residue  of  such  personal  estate  undisposed  of  by  his  wilT ; 

audi 

(18)  22  &  23  Cha.  II.  c.  10. 
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End  that  the  clear  residue  may  be  ascertained;  and  <nie-tliifd 
may  be  declared  to  belong  to  Mary  Gibbons,  and  the  other 
two-thirds  to  Maria  Caunt  and  the  PlaintiffB,  aa  the  only 
children  and  grand-cfaUd  of  the  testator;  and  that  the  legacy 
to  Maria  Caunt  may  be  declared  adeemed  by  the  portion 
given  by  the  testator  upon  her  marriage ;  and  that  such  por- 
tion may  be  brought  into  hotchpot,  and  the  same  with  die 
remaining  two-thirds  of  the  residue  of  the  personal  estate  may 
be  divided  between  the  Plaintiffs  and  Maria  Cammi  according 
to  the  statute^ 


[♦843] 


The  Defendants  Cauni  and  hb  wife  by  their  answer  ia- 
sistedy  that  the  legacies  given  to  Maria  Camni  were  not 
adeemed  by  the  portion;  and  that  the  testator  did  not  die 
intestate  as  to  the  residue  of  his  personal  estate,  but  that  the 
Defendant  Caimt  in  right  of  his  wife  is  entitled  to  a  moiety  of 
the  three  several  legacies  of  600/.  SOCK,  and  lOO/.  grren  U 
her  by  the  will;  and  by  reasoUi  that  George  Gibbons  died  ia 
the  life  of  the  testator,  is  also  entitled  to  the  whc^  of  die 
tesidue,  if  any,  of  the  iestator*s  personal  estate  aa  aurviving 
joint-tenant  thereo£ 

Upon  the  argument  of  this  cause  upon  the  17th  of  June  it 
was  referred  to  the  Master  to  inquire,  of  what  the  personal 
estate  of  the  testator  consisted  at .  the  time  of  making  his  will 
and  at  his  death ;  ^  and  whether  there  was  any  and  what  agree^ 
ment  entered  into  relating  to  the  distribution  of  -faia  personal 
estate,  and  by  and  between  whom,  and  to  state  the  oonsida^ 
ation  and  circumstances ;  and  whether  it  would  be  for  the 
benefit  of  the  infant  Plaintiff. 

The  Master's  Report,  dated  the  Sd  of  t/iv/y,  1799,  stated, 
that  the  personal  estate  of  the  testator  at  the  time  of  makii^ 
his  will  consisted  of  600L  3  per  cent.  ConsoUdated  Bank  An- 
nuities, then  standing  in  his  name ;  that  no  evidence  bad 
been  laid  before  the  Master  to  shew,  iimt  the  testator  i^  that 
time  possessed  any  other  personal  estate ;  and  no  other  per> 
Bonal  estate  can  at  this  distance  of  time  be  ascertained. 
•  The  report  then  stated  the  particuli^  of  the  testator*s  per- 
sonal estate  at  the  time  of  his  death,  vis.  stock  in  the  pubfi^ 
funds,  leasehold  piranis^»  money  out  upon  mortgage^  and  other 
l^rticulars,  to  the  amount  in  the  whole  of  11,65(ML  17s.  Sd.; 

besides 
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Uerides  debts  «iippo8€!d  to  be  due  to  him  to  the  amount  of 
above  6000/. ;  of  which  there  were  bo  regnlar  accoants. 

With  respect  to.  the  agreement  the  report  stated,  that  soon 
Jifter  the  death  of  the  testator  doubts  hariiig  arisen  as  to  the 
meaning  and  effect  of  his  will  and  the  adkniniBtration  thereof 
and  Charles  John  QibboM  being  in  Ireland  at  the  death  of 
his  father^  his  wife  by  the  advice  of  her  solicitor  caused  a 
Caveat  to  be  entered  against  granting  administratian  without 
his  concurrence;  and  Thomas  Cauni  and  Mary  Gibbtms 
caused  an  agreement  inwiritmg  to  be  prepared;  and  byai^ 
tides  of  agreement,  reciting  the  will,  and  the  circumstances, 
that  had  taken  place  in  the  family ;  and  that  the  testator  had 
died  without  having,  so  far  as  had  been  discovered,  revoked 
the  said  will ;  that  the  surviving  executor  had  renounced ;  and 
tliat,  inasmuch  as  considerable  doubts  may  be*  oitertained, 
whether  the  residue  of  the  personal  estate  of  the  testator  was 
disposed  of  by  the  above  will,  or  whether  the  same  is  divisible 
among  the  widow  and  his  children  and  grand-children  accords' 
ing  to  the  Statute  of  Distribution ;  for  obviating  and  removing 
all  such  doubts,  and  to  prevent  all  disputes  between  the  said 
parties,  it  had  been  agreed  (subject  to  the  rights  of  the  par- 
ties under  any  subsequent  will,  if  any  such  should  be  di^ 
covered)  that  the  residue  of  the  testator's  personal  estate, 
after  payment  of  the  said  legacies,  or  such  part  thereof  as 
iiherein  after  mentioned,  and  all  debts  and  *  funeral  and  tes^ 
tamentary  expences,  should  be  divided  between  the  widow, 
children  and  grand-<rhildren,  according  to  the  Stattde  of  Dis*- 
tributian  ;  it  was  therefore  witnessed,  that  subject  to  any  i^b** 
irequent  will,  if  discovered,  Caunt  and  his  wife  should  fbrtb- 
with  apply  for  administration  with  the  will  annexed ;  and  that 
afler  payment  in  the  first  place  of  the  debts,  ftiheral  and  teBiah 
mekitary  expences,  and  after  taking  to  himself,.  Thomas  Cauni^ 
the  said  testator's  wardrobe,  and  afl«r  payment,  deduction,  and 
xeservatton,  of  the  said  legacy  of  600/.  Sper  cent.  ConsoGdated 
Bank  Annuities,  and  300/.  to  .or  by  him  in  right  of  his  wife,  or 
such  share  or  proportion  of  the  said  legacies  as  he  is  legally  en- 
titled to,  then  the  net  residue  or  surpilus  of  the  testator's  per- 
gonal estate  should  be  divided  according  to  the  Statute  of  Dis^ 
iriSution  as  the  undisposed  residuary  estate;  and  it  was  agreed, 
that  uittil  the  expiratioB  of  fourteen  liioaths,  ftut  not  aftsfw 
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wairds,  the  agreement  should  be  without  prejudice  to  any  sub- 
sequent win,  if  any  such  should  appear* 

The  report  farther  stated^  that  this  agreemoit  was  ddr 
executed  by  Thoiritis  Cauni  and  Mary  Gibbans  without  die 
knowledge  of  Charles  John  Gibbons.  After  his  arrival  m 
England  he  refused  to  sign  it  without  die  approbation  of  bis 
solicitor.  At  a  meeting  on  the  18th  of  April,  1798,  he  insisted, 
that  the  portion  given  by  the  testator  upon  the  marriage  of  hii 
daughter  shoidd  be  brought  into  hotchpot ;  which  was  refiued 
at  that  time :  but  at  another  meeting  on  the  15th  of  April  that 
was  agreed  to ;  and  it  was  farther  agreed,  that  Charles  Joks 
Gibbons  should  withdraw  his  Caveat;  and  the  solicitor  of 
Cauni  was  to  alter  the  agreement  accordingly,  and  to  get  it 
engrossed ;  which  was  done  accordingly ;  and  the  three  parts 
remained  with  him  unexecuted.  The  Caveat  was  withdrami 
on  or  immediately  after  the  day  of  the  last  meeting ;  and  Marj 
Gibbons  having  renounced  her  claim  to  administration  upoo 
the  19th  of  February,  YI91,  administration  was  granted  to 
Cauni.  The  agreement  was  never  tendered  to  Charles  Jobs 
Gibbons  for  execution. 

The  Master  farther  found,  that  the  bill  waa  amended  bj 
order,  dated  the  8th  of  D^c^mier,  1798;  and  the  agreement 
was  introduced ;  and  it  was  prayed,  that  the  Defendants  migbt 
stand  to  and  perform  it.  The  bill  was  again  amended  on  the26tii 
of  January,  1799,  and  all  the  former  amendments  were  struck 
out,  except  the  *  statement,  that  the  agreement  had  been 
entered  into  to  the  effect  before  mentioned.  The  Master 
stated,  that  it  was  alleged  before  him,  that  the  Defisndant 
Cauni  in  right  of  his  wife  claimed  the  residue  of  the  testatoi^s 
personal  estate  as  surviving  joint-tenant;  also  that  the  testator*! 
widow  forebore  disputing  the  will,  and  renounced,  in  con- 
templation of  the  agreement,  and  with  the  expectation,  diat 
it  would  be  executed,  and  before  the  first  agreement  was 
signed  by  her.  The  report  also  stated,  that  the  agreement 
was  for  the  benefit  of  the  infant. 


This  cause  was  argued,  first,  by  Mr.  Graham,  Mr.  Gfturf, 
and  Mr.  Trower,  for  the  Plaintiffs:  and  Mr.  Lloyd, 
Mr.  Richards,  Mr.  Romilly.  and  Mr.  JLeach^  for  the  De- 
fendants ;  and  upon  the  Master^s  Report,  Mr.  ChrasU  in  the 
.         '  interval 
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.Intenral  being  appointed  SoUcitar  Oeneral;  by  Mr.  Piggaii, 
Mr.  Graham,  and  Mr.  Trpwer,  for  die  PlaintifiB ;  and  by  the 
aame  Counsel^ .  as  before,  for  the  Defendants. 

For  the  Plaintiffs. 

X^,the  points  are  not  concluded  by  the  agreement,  and  this 
IS  to  be  considered  as  the  lost  will,  though  there  is  great 
reason  to  think  it  ought  not  under  the  circumstances  to  be  so 
considered,  there  are  three  possible  constructions:  first,  that 
there  is  no  disposition  of  the  residue  of  the  personal  estate  * 
secondly,  that  the  testator  has  made  a.disjposition  of  it:  but 
that  disposition  was  in  favor  of  the  two .  children  then  ^.living : 
thirdly,  that  he  has  made  a  disposition  of  the  residue  among 
all  his  children  bom  at  any  time  during  his  life. 

The  first  construction  depends  entirely  upon  the  w:ord  ''or.** 
The  words,  taken  literally  as  they  stand,  are  not  insensible. 
They  have  a  meaning ;  to  shift  the  money  from  the  funds  to 
landed  securities.  It  is  perfectly  consistent  to  let  them  jchange 
the  security,  if  the  wife,  who  has  a  life-interest^  thinks  it  de- 
sirable, into  a  landed-securi^.  The  insertion  or  substitution 
of  the  word  **  or  **  would  make  it  a  direction  to  place  out  at 
interest  what  was  already  so  placed  out  There  cai|  be  no 
pretence  to  say,  the  testator  meant  to  indude  the  whole  f>er- 
sonal  estate  in  .that  clause.  It  is  confined  to  the  personal 
estate  in  the  iimds :  and  then  there  is  a  dear  intestacy  as  to 
the. rest.  If  ha  had  .any  otfier  personal  estate,  he  would 
hardly  have  been  so  minute  af  to  mention  his  wardrobe. 

Upon  the  other  questions,  supposing  the  residue  is  disposed 
of,  the  disposition  cannot  be  confined  to  the  two  children 
named  in  the  wiU.  It  would  be  a  monstrous  conclusion,  against 
which  the  Court  would  strun  every  nerve,  that  this  daughter 
is  iaexdusion  of  all  the  rest,  both  wife  and  children,  to  take 
the  whole. 
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,  For  the  Defendants. 

This  case  certainly  contains  very  peculiar  drcumstances ; 
perhaps  sufficiently  strong  to  create  a  revocation  of  the  wiU. 
It  has  been  determined  by  the  Ecclesiastical  Court, ;  that  mar- 
riage alpne,  or  the  birth  of  issue  alone,  will  not  revoke  a  will : 

Vol.  IV.  SM  Shepherd 
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Shepherd y.  Shepherd {\9)\  hat  either  is  only  evidence  of  an 
aheradon  of  circumstances ;  and  with  parol  declarations  w31 
do.  Notwithstanding  the  prejudice,  that  must  arise  from  the 
construction,  that  this  residue  is  disposed  of  to  the  two 
children  named  in  the  will,  and  the  Defendant  being  the 
survivor  is  entitled  to  the  whole,  that  construction,  if  neces- 
sary, must  prevail ;  and  cannot  be  supplied  by  the  discretion 
of  the  Court.  Looking  to  the  whole  will,  the  testator  in- 
tended to  give  all  iht  personal  estate  he  had  in  tbe  world, 
not  before  disposed  of.  Suppose,  he  had  left  only  the  two 
children  mentioned  in  the  will,  and  the  question  was  between 
them  and  the  widow :  can  it  be  supposed,  he  intended  these 
words  to  apply  to  thid  600/.  stock,  merely  to  transfer  that  from 
the  seciunty  he  had  himself  selected,  the  best  that  can  be,  to 
another  security,  without  any  reason  for  it  ?  Except  for  the 
omission  of  the  word ''  or^^  this  is  in  the  common  course.  Tbe 
words  **  or^  and  "  and^  are  frequently  substitated  for  eadi 
other;  when  tbere  is  no  other  way  of  making  sense  of  the 
will(SO);  and  the  insertion  of  the  word  "or ''Is  not  a  stronger 
operation.  There  is  ho  necessary  inference,  that  be  means 
that,  which  is  in  the  funds.  Can  his  having  children  afterwards 
make  a  different  cons(truction  ?  It  is  impoMible  to  say,  he 
meant  to  die  intestate  as  to  any  part  of  his  property. 

Supposing  this  a  residuary  clause,  only  the  diildren  named 
in  the  will  are  intended.  •  Those  two  are  marked  as  the  only 
childr^i  he  bad  in  his  contemplation.  They  are  to  •  take  die 
whole  residue;  and-  this  particular  legacy  is  separated  from  die 
general  fimd,  not  for  the  children,  but  for  the  wife. 


[847] 


Master  of  the  Rolls. 
'  The  facts,  upon  which  this  bill  is  brought  are  somewhat 
extraordinary.  This  testator,  who  from  his  situation,  being 
a  messenger  to  tbe  treasury,  must  be  supposed  to  have  had 
very  litde  personal  estate,  having  a  wife  and  two  children  at 
the  time,  makes  this  extraordinary  will ;  as  to  which,  if  it  was 
necessary  to  decide  upon  it,  the  Court  might  be  put  to  some 
iifBculty  to  put  a  crnistniction  up<m  it     Up<m  that  will  it  is 

contended 
(19)  6  Term  Rep.  B.  R.  61,  n. 

(M)  See  MiaberUff  ▼.  Strode,  ante,  VoL  III,  460,  and  the  r•fe^ 

•noes  in  .the  note,  452. 
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contended  an  one  mde,  diat  be  meant  to  place  out  all  his  per- 
sonal estate  in  tlie  funds;  for  as  to  the  real  estate  it  is  clear 
he  died  intestate.  The  other  construction  is,  that  he  meant 
to  change  his  personal  estate  from  the  funds  to  landed  secu- 
rities. He  directs^  that  his  executors  shall  not  be  answeraUe 
for  any  loss,  that  may  happen,  to  any  part  of  his  estate.  He 
gives.no  legacies  to  his  executors.  He  gives  them  the  manage- 
ment of  his  two  children,  until  they  are  of  age ;  empowering 
them  to  appropriate  for  maintenance  and  education  yearly 
such  part  thereof  as  they  shall  think  most  fitting.  Such  part 
of  what?  Of  his  personal  estate.  There  is  no  other  ante- 
cedent. 

It  was  •  contended,  that  he  had  given  every  thing  to  the 
daughter,  that  happened  to  survive;  that  he  meant  at  the  day 
of  his  death,  that  Maria  County  to  whom,  which  is  a  material 
circumstance,  he  had  advanced  a  portion  upon  her  marriage, 
should  take  every  thing  he  had  in  the  world,  to  th<e  exclusion 
of  the  other  children.  It  is  evident,  a  will  imder  these  extrar 
ordinary  circumstances  must  occasion  disputes  between  the 
different  branches  of  the  fanuly..  The  opposite  claims  to 
administration  led  to  the  agreement  stated  in  the  Master's 
report  t  one  term  of  which,  insisted  on  by  Charles  JoUn  Gibbon 
was,  that  Mrs.  Count  should  bring  her  portion  into  hotchpot. 
That  must  be  for  the  benefit  of  the  children  entirely.  The 
widow  cannot  claim  any  part  of  that.  It  must  never  be  for- 
gotten, that  this  agreement  has  no  relation  to  real  estate,  and  is 
not  that  sort  of  agreement,  with  which  the  statute  of  Frauds  {21) 
has  any  thing  to  do.  A  parol  agreement  concerning  personal 
estate  to  any  extent,  if  fcSfy  established,  b  binding.  I  of  all 
persons  am  disposed  to  look  with  a  very  jealous  eye  upon 
parol  agreements ;  but  I  do  not  find  any  doubt  in  this  case 
as  to  the  agreement  upon  the  second  meeting;  when  orders 
were  given  to  prepare  formal  instruments ;  which  were  pre- 
pared. If  there  was  a  doubt  upon  it,  I  should  put  it  into  a 
shape  of  trial.  But  I  am  *  satisfied  as  to  that.  Then  has  that 
agreement  ever  been  waived,  abandoned,  or  repudiated,  by 
any  of  the  parties?  It  is  said,  C/tarlesJohn  Gibbons  has  waived 
it    If  he  had,  the  other  parties  could  not  be  botmd  certainly : 

the 
(21)  29  Char.  II,  c.  3. 
5  M  2 
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the  contract  would  be  diasolved  lu  t 
a  parol  agreement  may  be  discharge 
done  any  act,  that  can  amount  to  a  n 
took  immediately  after  the  agreement 
the  administration  the  husband  of  31 
of  obtaining;  and  which  was  preveni 
-Plaintiff.  That  is  almost  decisive,  a 
compel  the  Defendant  to  perform  1 
the  parlies  were  not  at  this  time  very 
so  much  insisted  on  and  with  great 
great  reason  to  contend,  that  this  m 
that  no  part  of  it  ought  to  have  been 
have  insisted  the  testator  died  ihtest 
that  a  will  ia  revoked  by  a  subsequenl 
of  a  child.  I  believe,  they  do  go  t 
evidence  to  be  received  against  that  (5 
and  Lord  Keayon  in  the  last  cast 
«Atrc(S3),  did  not  form  his  opinion 
stances  themselves  should  be  held  U 
pendent  of  any  particular  knowledge 
.  I  think  that  the  very  circumstance  ol 
a  presumption,  that  the  will  shaD  nol 
followed  in  Courts  of  Law,  and  in  th< 
pher  V.  Ckriatopheri^y,  in  which  jt 
opinion  upon  the  Bench ;  and  a  vei 
given  by  Baron  Perrot  agunst  the  opii 
Only  for  that  m^ority  I  sbouid  have  ] 
for  the  decision  was  very  strong  upoi 
But  such  a  case  as  this  has  never  yet 
of  children  by  the  first  wife  after  th 
and  after  the  death  of  the  wife  a  subs 
children  by  that.  I  do  not  say,  it  wi 
I  am  not  the  Judge  to  dedde  that.  I 
argument  applying  to  the  feelings  ol 

(22)  Bradg   v.   CMbitt,  DotigU  Lord  J 

81.     See  post.  Vol.  VI,  326.  348. 

.    (23)  fi   Term  Rep.  B.  R.    40'  Bca.  A 

See    the     cases     of    exception,  (24) 

KeiwM  V.  Scraflon,   post.  Vol.  qoer, 

V.  663.    2jSiif/,  530.    Ex  parte  DougL 
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eision  from  the  Court,  that  will  not  apply  to  the  one  case  aa  1799. 

much  as  the  other.     Conviction  flashes  on  every  man's  mind,  "^^""^ . 

i_  u  CylBBONS 

that  there  is  just  as  much  presumption.     Why  are  these  sub-  ^^ 

sequent  ^children  less  dear  to  him,  because  he  happened  to  Caunt. 
have  other  children  bom  before  I  I  think,  the  same  argument  [  *  84a  ] 
would  do  under  the  circumstances.  Therefore  it  was  not  a 
very  clear  case  in  favor  of  the  Defendants  in  the  Ecclesiasti- 
cal Court.  That  point  must  have  been  left  open  to  them ;  and 
I  should  have  taken  care  of  that  by  the  decree,  if  I  was  not  of 
the  opinion  I  hold  as  to  the  agreement. 

As  to  the  construction  of  the  will  I  will  only  say,  I  think, 
my  opinion  woidd  have  been,  that  the  testator  died  intestate 
as  to  all  the  personal  estate,  except  what  he  had  in  the  funds. 
But  I  am  reUeved  fiom  these  difficulties  by  the  agreement. 
The  question  is,  whether  that  is  not  binding.  It  must  be  Rale  as  to  en- 
binding  upon  all  the  parties  or  upon  none.  First,  it  must  be  forcing  agree- 
proyed.  Then  it  must  be  rcjEusonable.  No  man  can  doubt,  nie^ts. 
that  this  Court  will  never  hold  parties  acting  upon  their  rights^ 
doubts  arising  as  to  those  rights,  to  be  bound,  unless  they  act 
with  full  knowledge  of  all  the  doubts  a|id  difficulties,  that  arise: 
but  if  the  parties  will  with  fuU  knowledge  act  upon  them^ 
though  it  turns  out,  that  one  gains  a  great  advantage,  if  the 
agreement  was  fair  and  reasonable  at  the  time,  it  shall  be 
binding.  There  was  a  case  before  the  Lord  Chancellor ^  who 
spoke  to  me  upon  it,  in  which  it  was  held,  that  the  Court  will 
enforce  such  an  agreement,  though  it  turns  out,  that  the  par- 
ties were  mistaken  in  point  of  law ;  even  supposing.  Counsel's 
opinion  was  wrong. 

If  this  Plaintiff  had  done  any  thing  shewing  his  intention 
not  to  be  bound  by  the  agreement,  he  could  not  insist  upon  it ; 
and  I  must  have  dismissed  the  bill ;  though  that  would  have 
been  a  harsh  thing.  But  I  am  of  opinion,  what  he  has  done 
does  not  amount  to  a  waiver,  I  have  looked  at  the  bill ;  and 
though  the  Plaintiff  |nay  not  specifically  pray  a  performance 
of  tlje  ^grepment  ip  words,  yet  they  have  after  the  third 
amen4ment  left  the  agreement  standing;  and  the  prayer  of 
the  bill  does  pot  depart  from  it ;  for  it  is  exactly  the  same  in 
effect.  |t  appears  to  be  a  subsisting  agreement,  fair  and  rea- 
sonable, and  such  as  good  conscience  required  them  to  enter 
Uito ;  for  I  could  not  have  slept,  if  I  had  insisted  upon  the 
rigid  construction  of  the  Defendants, 
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The  wardrobe  wad  a  specific  legacy,  and  must  be  gone. 
I  give  no  opinion  upop  the  construction  of  the  will* 


After  the  judgment  was  pronounced,  there  was  some  dispute 
as  to  the  legacy  to  the  Defendant ;  whether  she  was  entitled 
to  600/.  or  900/.  The  Court  disapproved  much  of  the  latter 
construction;  and  it  was  observed,  that,  as  George  Gibbons 
attained  the  age  of  twenty-one  before  his  death,  there  could 
be  no  survivorship.  At  length  the  Defendant  agreed  to 
take  600/. 

By  the  decree  the  agreement  was  established ;  and  it  was 
directed,  that  the  Defendants  should  bring  into  hotchpot 
1095/,,  at  which  sum  it  was  agreed  the  portion  shoidd  be 
taken,  to  be  divided  between  the  children  and  grand-chil- 
dren, excluding  the  widow ;  and  that  the  residue  of  the  tes- 
tator's personal  estate,  after  payment  of  the  debtSj  &c.  and 
the  legacy  to  the  Defendant  Mary  Caunt  with  interest,  should 
be  divided  according  to  the  terms  of  the  agreement. 


END  OF  THE  SITTINGS   AFTER   TRINITY   TERM, 
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eth  November,  1799. 
¥N  the  course  of  this  year  several  changes  have  taken  place 
on  the  Bench  and  at  the  Bar. 

In  the  /ff/ary  Vacation  Mr.  Richards  was  called  within 
the  Bar  by  Patent  of  Precedence. 

In  Trinity  Term  upon  the  resignation  of  Mr.  Justice  Ash* 
HURST  Mr.  Serjeant  Le  Blanc  was  appointed  one  of  the 
Judges  of  the  Court  of  King's  Bench ;'  and  received  the  ho- 
nor of  Knighthood. 

In  the  Vacation  upon  the  resignation  of  Baron  P£RRTN 
Mr.  Chambr£  was  appointed  one  of  the  Barons  of  tl^e  Court 
uf  Exchequer;  and  received  the  honor  of  Knighthood. 

Mr.  Parke  was  appointed  one  of  His  Majesty's  Counsel. 

Upon  the  death  of  Sir  Jame^  Eyre^  Lord  Chief  Justice  of 
the  Court  of  Comihon  Pleas,  Sir  John  Scott,  Hb  Majesty's 
Attorney  General,  was  appointed  ItCfd  Chief  Justice  of  that' 
Court;  and  was  created  a  Peer  of  Great  Britain  by  the 
title  of  Baron  Eldon,  of  Eldon  in  the  county  of  Durham.' 
His  Lordship  was  also  sworn  a  Member  of  His  Majesty's 
most  Honorable  Privy  Council. 

Sir  John  Mitford,  His  Majesty's  Solicitor  General,  was 
appointed  Attorney  General. 

Mr.  Grant  was  appointed  Solicitor  General,  and  knighted. 

Mr.  Mansfield  succeeded  Mr,  Grant  a«  Chief  Justice, 
of  Chester. 


An  Act  of  Parliament  was  passed,  enabling  His  Majesty  to 
confer  on  Mr.  Cliambre  the  dignity  of  Serjeant  at  Law  durinig 
the  vacation. 

By  another  Act  of  Parliament,  39  Geo.  III.  c.  113,  it  is 
enacted.  That  it  shall  and  may  be  lawful  for  His  Majesty  at 
any  time  before  the  commencement  of  the  next  Michaelmas 
Term,  and  during  any  succeeding  vacation,  whilst  the  office  of 
Chief  Justice,  or  of  one  of  the  Justices,  of  either  Bench,  or 
of  Chief  Baron,  or  of  one  of  the  Barons^  of  His  JBdajesty's 

ExchequeJTy 
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Exchequer,  shall  be  vacant,  from  time  to  time  to  caus  a 
vrvit  to  be  issued  out  of  His  Majesty^s  High  Court  of  Chancery 
directed  to  any  such  person,  being  a  Barrister  at  Law,  as 
His  Majesty,  shall  think  fit,  returnable  immediately  in  the  said 
Court,  commanding  such  per3on  to  appeiur  in  the  said  Comt 
and  to  take  upon  himself  the  state  ^d  dignity  of  a  Serjeant 
at  Law ;  and  such  person  shall  and  may  thereupon  forthwith 
appear  before  the  Lord  High  Chancellor,  Lord  Keeper,  or 
Lord^  Commi9sioi)ers  for  the  custody  of  the  Grreat  Seal  for 
the  time  being,  at  such  time  and  place  as  the  said  Chancellor, 
Keeper,  or  Commissioners,  shall  appoint;  and  such  person  le 
appearing  and  taking  the  oaths  usually  admimstered  to  a  Ser- 
jeant  at  Law,  shaQ  without  any  ftirther  act  or  ceremony  be, 
and  be  deemed  and  taken  to  be,  a  Seijeant  at  Law,  sworn  to 
all  intents  and  purposes  t  and  in  case  His  Majesty  shall  be 
pleased  by  writ  qr  letters  patent  under  the  Great  Seal  of 
Chreai  BrUain  to  create  or  constitute  any  sudi  persoiit  so  to 
be  sworn,  as  aforesaid,  Qiief  Justice  of  Hb  Miyesty's  Court 
of  Ktng*8  Bench,  pr  to  grant  to  any  9ucti  person  the  office  of 
Chief  Justice  of  Hi|  Ihfajesty*^  C|ourt  of  Conupon  fleas,  or 
of  one  of  the  Justices  of  ^ther  Benpli,  or  of  Chief  Qiuroii,  or 
of  one  of  the  Barons,  of  His  Migesty*s  Exchequer,  eyery  sudi 
person  shall  be  deemed  and  taken  to  be  lawfully  apppinled  to 
every  such  oflSce,  and  shall  and  may  lawfully  hold  and  enjoy 
the  same,  and  do  all  matters  and  things  whatso^yer  in  such 
and  the  same  manner,  to  all  intents  and  purposes,  as  if  such 
person  had  been  a  Serjeant  at  Law,  sworn  in  the  usual  and 
<^inavy  course. 


Under  this  Act  Lord  Eldon  was  called  Seijeant  in  LineoUt 
Inn  Hall  on  the  IQth  ofJtdtf  1799,  ihe  day  of  the  last  Seal 
^fler  Trinity  Term, 
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ABAT£MENT.--8ee  Practice,  3,  4. 

ACCOMMODATION  BILLS. 
See  Bankrupi,  1. 

ACCOUNT. 
A  fettled  aoeoant  between  attorney 
and  client  opened  npon  seneral  alle- 
gations by  the  client  of  error*  ad- 
mitted; thongh  no  speoiBe  errors 
were  pointed  out  Maiikewi  t.  Wall- 
mnfn.  Page  118 

See  Exeeator,  1.  Merigage,  2. 
Pleading, \.  /Vwdtoe^S.  Prim" 
eipal  amd  Agent,  1. 

ACCUMULATION.— See  Will,  20, 24. 

ADEMPTION.~See  fVia,  46. 

ADMINISTRATION.— See  Asmti. 

ADMINISTRATOR. 

See JBcecM/or.  Fraud,!.  Pleading,!. 
*     Repraentative.    Troft,  4. 

ADVANCEMENT. 
See  Satirfaction,  1. 

AFFIDAVIT  TO  hold  to  BAIL. 
See  Bail.    Ne  exeat  Regno. 

AGENT. 

See  Executor,  S,  11.  Fraud,  I.  Prin- 
cipal and  Surety,  1. 

AGREEMENT. 

See  Contract.    Fraude  ( Statute  of). 
Laches,  4.     Stock,  2. 

ALIEN. 

See  Bail.  Ne  exeat  Regno.  Trust,  13. 

AMENDED'  BILL.— See  Pradiee,  7,9. 

ANNUITY.— See  Auets,  3. 

ANSWER. 

See  Pleading.    Practice,  1,B,9. 

APPEALS  TO  THE  LORDS. 
See  pages  343,  710. 


APPOINTMENT. 

See  Power.    Promotiontm 

APPORTIONMENT. 

See  Executor,  6.    Renewai* 

ARREST.— See  Practice,  13. 

ASSETS. 

1.  An  equity  of  redemption  of  a  mort- 
gage in  fee  is  not  equitable  assets ; 
at  least,  as  against  judgment  crer 
ditors ;  who  have  a  right  to  redeem. 
Sharpe  r.  The  Earl  of  SearbonntglL 

Page  MS 

2.  Assets  are  not  marshalled  against 
judgment  creditors.  Sharpe  r.  The 
Earl  of  Scarborough.  638 

3.  Upoi^  a  deficiency  of  assets  admi* 
nistered  in  this  Court  a  value  must 
be  set  upon  an  annuity  at  the  time 
of  the  death ;  and  the  annuitant  can 
claim  only  in  respect  of  that.  jFronis 
▼.  Cooper.  763 

4.  Testator  after  giving  an  annuity  and 
legacies  deyised  her  real  estate,  sub- 
ject to  the  said  annuity  and  le^^ies 
and  her  debts  and  funeral  and  testa- 
mentary expences  and  the  debts  of 
her  late  brother.  The  assets  were 
marshalled  in  favor  of  a  legatee  by 
a  codicil.     Norman  v.  MorrelL     739 

6.  Upon  the  administration  of  assets 
no  question  ought  to  be  determined 
in  Eauity,  till  it  is  first  determined 
whether  there  is  a  good  debt  at  law. 

816 

G.  The  personal  estate  is  the  natural 
fund  lor  the  debts,  and  ean  only  be 
exempted  by  the  intention  to  exempt 
it  expressed  in  the  will:  a  charge 
upon  a  real  estate,  however  anxious, 
is  not  of  itself  sufficient.  Tail  v. 
Lord  Norihwick.  810 

See  Executor,  4,  7.    Will,  I,  8, 42. 
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ASSIGNEE. 

See  Bankrupt,  \i     Baron  and  Fane, 
6, 10.   Mortgage,  2, 4.    Partner ,  3. 

ATTORNEY  and  0LIEN1\ 

See  Account. 

AUXILIARY  FUND.— See  Will,  8. 

B. 

BAIL. 

PlaintiOT  at  law  has  a  right  to  hold 
the  Defendant  to  bail  upon  his  own 
affidavit :  bat  there  have  been  cases 
in  which  the  Court  of  Law  has  per* 
mitted  an  explanation  of  the  cir- 
cumstances by  the  affidavit  of  the 
Defendant,  particularly  between  fo- 
reigners anu  upon  foreign  transac- 
tions ;  and  whero  an  abuse  of  the 
process  appeared,  has  directed  com- 
mon bail  to  be  filed.  P^gt  590 
See  Ne  exeat  Regno. 

BANKRUPT. 

1.  A  banknipt,  who  bad  obtained  his 
certificate,  being  possessed  of  lease- 
hold premises  9s  executor  and  re- 
siduary legatee,  mortgaged  them  to 
secure  a  debt  of  his  own ;  and  after- 
wards assigned  the  equity  of  redemp- 
tioq  for  valuable  consideration  ;  the 
deied  reciting,  that  the  assignment 
was  made  for  the  purpose  of  paying 
the  debts  of  the  testatrix.  The  as- 
signee took  an  assignment  of  the 
mortgage.  The  certificate  being  in 
an  action  held  to  have  been  fraudu- 
lently obtained,  the  lease  was  claimed 
by  the  assignees  under  the  bank- 
ruptcy :  but  it  was  determined,  they 
had  no  right  against  the  assignee  for 
valuable  consideration.  Bedford  v. 
V^oodham.  40,  n. 

2.  A  partnership  of  three  becoming 
insolvent,  and  one  bjsing  an  infant, 
a  joint  commission  of  bankruptcy 
against  the  other  two  was  super- 
seded (*).    Ex  parte  Hendei'son.  IGS 

3.  A  mortgage  upon  a  bankrupt's  estate 
being  deficient,  the  mortgagee  prov- 
ing the  remainder  of  his  debt  under 
the  Commission  cannot  charge  in- 
terest beyond  the  date  of  the  Com- 
mission.   Es  parte  Badger.  105 

(^)  See  stAt.  6  Geo.  IV.  c.  16.  s.  16. 


BA  N  KRUPT— coii/i»»^. 

4.  The  owner  of  a  share  in  a  ship  is 
not  in  that  character  sabject  to  the 
bankrupt  laws.     Ex  punrie  Bowes. 

Page  168 

5.  Qar.  Whetlier  lying  twor  months  in 
prison,  charged  in  actions  for  debts, 
and  being  surrendered  in  discharge 
of  bail,  can  constitute  an  act  of 
bankruptcy ;  the  origioal  commit- 
ment being  under  a  crimtnal  sen- 
tence; during  whicb  the  party  was 
so  charged  (t).      Ex  parte  Bowes, 

IGB 

6.  Commission  of  bankruptcy  super- 
seded OB  the  groonds,  that  the  aet 
of  bankruptcy  was  near  eleven  yean 
before,  and  perfectly  nploriovs;  aod 
that  it  was  fcmnded  upon  the  debt  of 
a  creditor,  who  mvst  of  necessitj 
gain  the  whole  diirection ;  and  tbie 
debt  beii^  natter  of  accoant  dis- 
puted by  the  banlmpt  in  an  aetioa, 
in  which  be  swore  to  a  cfebt  due  to 
him,  atid  by  fiUag  a  bill  in  Equitj. 
Ex  parte  Bowes.  168 

7.  Cross  ptper  between  two  booses; 
both  of  which  become  bankrupt :  as 
between  the  two  estates  no  proof 
can  be  made  ia  respeet  of  the  bad 
paper,  or  the  excess  of  damage 
eventually  sustained  on  that  accomiL 
Ex  parte  Walker.  375 

8.  Bond  of  indemnity  to  a  saretv  for 
payment  of  instalments,  the  fir^t  of 
which  was  not  due  till  after  the 
bankruptcy  of  the  pnocipaU  cannot 
be  proved,  .tlioogh  fiayable  befort 
the  bankruptcy.  336 

I  D.  Separate  cr^itors  having  receired 
20s.  in  the  ponnd  are  not  entitled  to 
interest  oot  of  the  surplus  of  tbe 
separate  estate,  until  the  joint  cre- 
ditors are  paid  20s.  in  the  ponnd. 
Ex  parte  Clarke.  6T7 

10.  Contribution  tlccreed  between  the 
juint  and  separate  estates;  the  for- 
mer having  paid  beyond  the  propor- 
tion of  a  debt  to  the  Crown  under 
an  exteut,  and  Uio  bankrupts  being 
bound  jointly  and  severally.  Rogen 
v.  Mackenzie.  753 

11.  A  debt  to  the  Crown  preferred  to 
creditors  undisr  a  bankruptcy ;  tbo 

(t)  See  the  oote,  ante,  US. 
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sheriflT  being  in  possession  under 
several  extents;  oJie  of  which  for 
part  of  the  debt  was  tested  the  day 
the  provisional,  bargain  and  sale  and 
assignment  were  execnted ;  the  others 
baying  issued  sabsequently.  Rogers 
▼•  Mackenzie*  Pttge  752 

12*  Though  a  creditor  having  received 
a  dividend  under  a  bankruptcy  may 
refund  and  proceed  at  law,  he  can- 
not, if  he  has  signed  the  certiGcate. 
Exparte  Freeman.  836 

13.  Upon  the  proof  of  a  joint  debt 
upon  a  separate  commission  of  bank- 
ruptcy no  dividend  can  be  taken  till 
the,  separate  creditors  have  received 
20«.  in  the  pound.  Exparte  /ibeli.  837 

14.  In  bankruDtcy  the  joint  estate  is  to 
be  first  applied  to  the  joint  debts, 
and,  after  they  are  paid,  the  surplus, 
if  any,  to  the  separate  debts,  and 
vice  versd  as  to  the  separate  estate. 

840 
See  Jurisdiction^  1.     Partner ^  3. 
Practice y  3,  4,  13. 

BANK  STOCK.— See  Stcck,  4. 

BARON  AND  FEME. 

1 .  Husband  under  a  decree  to  propose 
a  settlement  of  stock .  belonging  to 
his  wife,  transferred  to  the  Aecmmt- 
ant-General  by  ovder,  came  to  an 
agreement  with  her,  out  of  Court: 
and  while  they  lived  apart,  but  not 
legally  separated,  to  take  part  and 
give  up  the  rest:  this  agreement 
does  not  bind  the  wife;  and  the  bus- 
band  dying  before  any  steps  were 
taken  for  executing  it,  the  whole 
survived  to  the  wife.  Macaulay  v. 
Philips.  15 

.  2.  Husband  is  entitled  to  the  income 
*  of  his  wife's  equitable  interest,  unless 
he  has  received  some  fortune  with 
her;  or  has  misbehaved;  as,  by 
running  away  with  a  ward  of  the 
Court.     Macavlay  v.  Philips.         15 

3.  DiflTerence  between  legal  and  equit- 
able interests  of  the  wife  as  to  the 
right  of  the  husband.  18 

4.  If  a  settlement  of  the  wife*s  equit- 
able interest  had  been  approved  and 
ordered  by  the  Court,  it  is  binding, 

-      notwithetadding  the  death  of  either 


BARQN  AND  TEME-^cmtimied. 

party,  before  it  is  carried  iiUo  elFect. 

Page  19 
6*  Assignment  for  valuable  considera- 
tion of  th^  wife's  equitab]«$  interest 
by  the  husband  does  not  bar  her 
equity.  Qie.  as  to  a  trost  of  a  term 
for  years  of.  land.  19 

6.  Action  by  the  hushed  for  a  legacy 
due  to  his  wife  does  not  lie*  19 

7.  As  to  creditors  of  the  husband  or 
persons  dealing  with  a  married  wo- 
man as  to  the  separate  property, 
equity  ought  to  go  no  farther  than  to 
leave  any  legal  right  undisturbed; 
not  to  improve  the  security.         145 

8.  Husband  and  wife  living  separata 
under  a  divorce,  d  memd  ^  thoro  ob- 
tained against  the  wife  for  adultery, 
she  petitioned  that  a  sum  of  money 
belonging  tp  her  might  be  aettled  to 
her  separate  use :  he  petitioned  that 
it  might  be  paid  to  him :  the  Court 
refused  to  make  any  order.  CVirr  r. 
Eastabrooke.  ,146 

9.  Upon  a  proposal  ior  a  settlement 
under  a  commitment  For  marrying  a 
ward  of  the  Court  a  power  was  di* 
rected  to  bo  inserted,  enabling  the 
wife  to  settle  the  interest  of  a  moiety 
of  her  fortune  upon  any  future  bus* 
band  for  life,  'rhc  husband,  on  un* 
dertaking  by  his  CoiODsel.to,  Qsecnte 
the  settlement,  was  discharged.— 
Winch  y .  James.  886 

10.  Bill  by  husband  for  stock  held  io 
trust  for  his  wife ;  a  claim  wis  set 
up  under  a  bond  by  the;  wife  and  her 
former  husband,  securing  an  annuity 
out  of  the  dividends,  as  an  assign- 
ment for  valuable  consideration:  but 
as  it  came  before  the  Court  collate- 
rally, and  several  objections  were 
taken  upofa  the  Annuity  Act,  the  in-r 
fancy  of  the  wife,  and  the -nature  of 
her  interest  at  the  time,  the  Master 
of  the  Rolls,  though  upon  the  ge- 
neral question  inclining'  in  favor  of 
the  wife's  equity  against  an  assignee 
for  valuable  consideration,  would  not 
determine  it ;  but  referred  H  to  the 
Master  to  approve  a  settlement  upon 
the  wife  and  her  issue,  with  liberty 
to  the  representative  of  the  obligee 

.  to  apply.  ••  Franco  v«  Frtmeer.     '  515 
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BARON  AMD  FEME— cofilimfeil. 
11.  Th«  Conrt  refused  to  order  a  pro- 
vision for  a  married  woman  oat  of 
dividends  and  interest,  to  which  she 
was  entitled  for  life;    she  refusing 
to  live  with  her  hnsband,  an  officer, 
abroad  with  his  regiment,  and  wil- 
ling to  receive  her.    If  he  had  de- 
aerted  her,  that  would  be  a  good 
ffToand.    Menxiety. Bullock.  P.19Q 
8oe  CmUraei,  2.     Evidence.    Xe- 
^me^,  10*     TruMi,  10. 

BEQUEST.— See  Charity.    WilL 

BIDDINO  (OPBNEP).— See  Pracftce,16. 

BILL  (accommodation). 
See  Bamkntfi^  1. 

BILL  (A¥Blipsi>*>— See  Praciiee,  T,  9. 

BILL  OP  DISCOVERY. 
See  Prmeiice,  16. 

BILL  OF  LADING.— See 

BILL  PRO  CONFESSO. 
See  Pr^ice,  7,  8,  9^ 


C. 


CESTUY  QUE  TRUST.— S^e  Trugt. 
CHARGE.— See  AueU,  G. 

CHARITY. 

1.  Deviae  is  1719  to  charitable  pnr- 

Caesy  limiting  the  sums;  there  not 
ing  objecta  sufficient  to  exhaust 
the  whole  rents  according  to  the 
directions  of  the  will,  and  the  whole 
being  appropriated  to  the  charities 
apecifiedy  the  sarplas  was  applied  to 
iqcrease  them  against  the  claim  of 
the  heir.  Attorney  General  t.  Min- 
MhuU.  n 

2.  The  doctrine  of  Cy  pres,  formerly 
poshed  to  a  most  extravagant  length, 
IS  uowr  mnch  restrained.  14 

3.  Charitable  legacy  secured  by  mort- 
gage, is  Toid  by  the  statute  9  Geo.  II. 
c.  36»     White  v.  Evaw.  21 

4«  Legacy  to  the  trustees  of  a  chapel 
for  proteatant  dissenters*  to  be  ap- 
plied by  them  towards  the  discharge 
of  the  mortgage  on  the  said  chapel. 


CHARITY— coxf^medL 

is  void  under  the  atatate  9  Gee.  IL 
e.  36.  The  mortgage  haring  been 
paid  off  by  other  funds  in  the  lesti- 
tor's  life,  the  Coart  wookl  not  say  the 
legacy  might  not  hare  been  applied 
in  repairing  or  soataioing  Ibe  chapel; 
bat  was  of  opinion  it  could  not  be 
applied  to  any  other  cbaiitable  par* 
pose.  Corhyn  v.  F'renek.  Paye 4iZ 
6*  Mortgage  of  tamptke  tolls  is  withii 
the  statute  9  Geo.  II.  c.  36.  •  Enepp 
y.William$.  430,  t. 

6.  Jl^qoest  of  money  to  enable  a  tm- 
tee  for  a  charity  to  complete  a  eoa- 
tract  for  the  pnrcbaae  of  land  is  roid 
by  the  sUtnte  9  Geo.  II.  c.  9S.     4Z\ 
See  WiU,  42. 


CniLD.—See  Tnfani.  PareiU  and  OM 
WiU,  40. 

CHOSE  IN  ACTION — SeeTleadi^y,^ 
CIVIL  LAW.— See  Legacy,  12. 

CLIENT.— See  Attorney. 
CODICIL.~^e  WW,  48,  49. 
COMMISSION.— S(e  Executor,  1.  IL 

COMMISSION  OP  LUNACY. 

See  Lnnatic 

COMMISSION  OF  REVIEW. 
See  WiU,  15»  10. 

COMMISSION    TO    DISTINGUISH 
LANDS.— See  Copyhold,  1. 

COMMON.— See  Tenant  m 


CONDITION. 

1.  Devise  on  coficlitioD  of  pajin^  50Ct 
'  in  six  months  upon  trasi  to  paj  the 
interest  to  the  aeiriaor'a  wife  for  life; 
and  after  her  death  the  principal  ac- 
cording to  her  appointment  in  writi^i 
with  witnesses,  whether  aole  or  msr- 
ried,  provided  she  ahdl  release  ber 
dower  within  six  montha;  and  ia 
case  of  her  marriage  withont  ooa- 
sent  of  the  trusteea  one .  moiety  to 
^o  over :  the  wife,  who  took  other 
interests  under  the  will,  died  wittda 
the  six  months,  not  ha?iag  married, 
nor  released  dower.  Tlie  aooiL  did 
not  vest  in  her.     Crofi  r.  Ske.     00 
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2.  Promisory  note  to  pay,  when  the 
circumstances  of  the  drawer  will 
admit  without  detriment  to  himself 
or  family,  creates  no  debt.  Ex 
parte  TooteU.  Page  372 

See  Vested  Interest. 

CONSIGNMENt. 

Plaintiff  being  entitled  upon  coming 
of  age  to  the  produce  of  a  West 
India  estate,  bills  of  lading  of  con- 
signments previously  made  were 
decreed  to  be  delivered  up  to  him. 

609 

CONSTRUCtlON. 

The  rule,  that  words  of  restriction  are 
to  ht  con6ned  to  the  last  antecedent, 
does  not  hold  even  in  criminal  pro- 
ceedings. 330 
See  Vested  Interest.     WiU. 

CONTRACT. 

1.  The  time,  at  which  a  contract  is  to 
be  performed  I  material.  497 

2.  Settlement  decreed  according  to  a 
letter  previous  to  the  marriage, 
though  no  express  assent :  the  mar- 
riage having  taken  place  immedi- 
ately, a  distinct  positive  dissent 
would  be  necessary  to  prevent  the 
effect  of  the  letter;  and  that  could 
be  evidenced  only  by  an  actual 
settlement  before  marriage,  Luders 
▼.  Anstey.  601 

3.  With  respect  to  the  performance  of 
a  contract  the  time  is  material. 
Therefore  a  bill  for  specific  per- 
formance was  upon  the  gross  laches 
of  the  Plaintiff  dismissed  with  costs. 
Harrington  v.  Wheeler.  686 

4.  The  conduct  of  the  parties,  inevi- 
table aecident,  &c.  might  induce  the 
Court  to  relieve  against  a  lapse  of 
the  day  fixed  for  completing  a  pur- 
chase. 690 

6.  A  question  upon  the  construction  of 
a  will,  whether  the  personal  estate 
was  wholly  or  partially  disposed  of, 
was  not  decided;  an  agreement  upon 
the  subject,  though  the  instrument, 
that  was  prepared,  was  not  executed, 
being  established  as  clear,  fair,  and 
reasonable,  not  within  the  Statute  of 
Frauds,  concluded  with  full  know- 
ledge of  the  circumstances,  and  not 
waived;  and  the  bill  in  effect,  though 
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not  in  terms,  praying  a  peric^i'mance. 
Gibbons  v.  Caunt.  Page  840 

6.  A  parol  agreement  may .  be  dis- 
charged by  parol.  ^46 

7.  Rule  as  to  enforcing  agreements. 

849 
See  Frauds  ( l^atute  of).  InfatU,  ^4 
Laches,  4. 

CONTRIBUTION.— See  Banbr^,  10. 

COPYHOLD. 

i.  Upon  the  bill  of  the  lord  a  Con- 
raission  issued  to  distinguish  copy- 
hold lands  within  the  manor,  oom«< 
prised  in  admittances!  produced,  tfan 
last  in  1693,  from  freehold,  andcom-< 

Eounded  from  uncomnounded  copy** 
olds,  and  to  ascertain  the  boun- 
daries ;  and  if  they  cannot  be  distills 
guished,  to  set  oat  landa  of  tbm 
tenant  of  equal  value  of  so  much  of 
the  copyhold  lands  aa  cannot  bo 
distinguished.  The  Duke  of  LtedM 
Y.  The  Earl  of  Strafford.  1 80 

2.  Mortgagee  of  a  topybold  .na^  pull 
down  ruinous  houses  and  build  better 
to  prevent  a  forfeiture.  480 

3.  Surrender  by  mortgagee  of  copyhold 
to  tl|e  use  of  his  will  is  no  proof, 
that  be  considered  it  irredeemable. 

480 

4.  The  Lord  of  a  Manor  is  eonfined  to 
his  legal  remedy  for  waste  committed 
by  a  copyholder ;  and  has  no  eqnitj 
for  an  injunction  and  account.  Upoa 
the  evidence  the  bill  was  dismissed 
with  costs.    Dench  ▼•  Bampton  (  *  ). 

700 

6.  <2y.  Whether  by  the  custom  of  a 

manor  the  timber  can  belong  to  the 

tenant.  70;! 

6.  No  action  of  waste  by  the  lord 
against  a  copyholder.  708 

7.  Qy.  Whether  upon  waste  by  a  copy- 
holder by  cutting  timber  the  lord  can 
bring  trover;  particularly  where  by 
the  custom  the  right  to  the  tree  when 
cut  is  in  both.  The  case  of  lord 
and  tenant  is  not  like  that  of  tenant 
for  life  and  the  remainder-nmn. 
Their  rights  are  upon  the  same 
ground;  and  the  reversioner  enters 
for    the  forfeiture:    but    the  lord 

(  *  )  Over-ruled.    See  the  note,  aate^rcT  a. 
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COPY  H  OLD— «m/iiiw^rf. 

must     have    it    presented    by  tbe 
homage.  Page  706 

COPYRlGHT.-^ee  Proc/ice,  12, 

COSTS. 

See  Executor,  12.  Mortgage,  4.     Prac- 
tice, 10. 

COURT  OF  DELEGATES. 
See  WiU,  15,  19. 

COVENANT.— See  JnfaHt,  3. 

CREDITOR.— See  Assets.  Bankrupt. 
Fraud,  1.  Intei\:st.  Partner,  2,  3. 
Practice,  11.     Wiil,  22. 

CRIMINAL  PROCEEDINGS. 

SeeC^fuCnccfion.    Ne  exeat  Regno. 

CROWN.— See  Banknipt,  11. 
CUSTOM.— See  Copyhold. 
CY  PRES.— See  Charity,  2. 

D. 

DEBTOR.    . 

See  Assets.  Creditor.  Fraud,  I.  Interest. 

DEBTS.— See  Assets.     Will,  26,  47. 

DECREE.— See  Practice,  5. 

DECR'BE  PRO  CONFESSO. 
See  PracHce,  1,  8,  9. 

DEED. —  See    Purchase.     Title-Deeds. 
Yohtntary  Deed.     Will,  23. 

DELEGATES.— See  Will,  15.  19. 

DEMURRER. 

See  Laches,  2.    Pleading. 

DESCENT. 

See  Infant  em  ventre,  2.    Satisfaction. 

DEVISEE.— See  Title-Deeds,  1,  2. 

Devise.— See  wm. 

DEVISE  (  Executory  ). 
See  Executory  Devise. 

DEVISES  (Fraudulent ). 
See  .Fraudulent  Devises. 

DISCOUNT.- See  Interest,  3. 

DISCOVERY.— See  Practice,  16. 
DISSENTERS.— See  Charity,  4. 

DISTRIBUTION. 

Dbtribi^ioiiper  Stirpes  3f  per  Capita. 
Rayle  v.  Hamilton.  437 

DOUBLE  LEGACIES.— Sec  WiU,  9.  ' 


E. 


EJECTMENT. 
Upon  an  ejectment  by  an  heir  tu  tail 
the  Defendants  caiinot  reel  apon  the 
judgment  in  recover j  :  bttt  all  the 
proceedings  must  appear  apon  tbe 
record.  Page  71 

See  New  Trial,  «. 

ELECTION. 

1.  Where  a  testator  coocerving  him- 
self entitled  to  tbe  property  of  an* 
other  person  makes  a  general  dit- 
position  of  all  his  eJstate,  and  gifes 
some  benefit  to  tliat  person,  he  mast 
elect.  Therefore  a  husband  eoo^ 
ceiving  bimself  entitled  under  a  Toid 
deed  to  a  residue  bequeathed  to  his 
wife,  and  djing  without  getting  pos- 
session, having  made  snch  a  geoers! 
disposition  by  a  will,  nnder  which 
she  took  an  interest,  it  m  a  case  of 
election;  and  her  election  to  take 
the  provision  under  the  wiH,  which, 
though  less  in  pomt  of  valne,  was  to 
her  separate  nse,  was  established 
against  the  assignees  under  the  bank- 
ruptcy  of  her  second  bnsbaoi). 
Rntter  r.  Maclean.  531 

2.  Testator  made  a  provision  for  hb 
wife ;  and  gave  a  sum  of  monev  in 
trust  for  the  separate  use  of  a 
daughter,  and  after  ber  death  to  di- 
vide the  principal  equally  between 
her  children  and  their  isstie  at 
twenty-one;  if  none  such,  to  his 
son;  whom  he  made  residuary  le- 
gatee. Then  after  similar,  but  qd- 
equal,  provisions  for^ia  other  chil- 
dren he  declared,  that  the  provisioa 
in  the  will  for  his  said  wife  and 
their  said  children  was  in  satisfac- 
tion of  all  right,  claim,  &c.  which 
she,  or  thev,  or  any  or  either  of 
them,  Coulcf  set  up,  &c. ;  or  which 
she  and  they  would  be  entitled  to 
under  his  marriage  articles;  and  if 
his  said  wife  and  children  or  either 
of  them  should  refuse,  &c.  he  re- 
voked the  legacy  and  bequest  therein 
contained  to  tbe  use  and  benefit  of 
such  one  or  more  of  tbem,  his  said 
wife  ami  children,  who  should  re- 
fuse or  decline  to  execute  such  re- 
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lease  or  discharge,  and  declared  the 
same  void  as  to  such  one  or  more  of 
tlieoiy  who  should  so  reftise,  as 
though  he  had  died  intestate.  A 
child  etectiog  to  taice  under  the  ar- 
ticles forfeits  the  life  interest ;  which 
falls  into  the  residue:  but  the  chil- 
dren of  soch  child  are  not  l>o«lnd  by 
the  election ;  and  liberty  was  given 
to  apply  on  the  death  of  the  parent. 
Wurd  V.  Baugh.  Page  623 

See  Bamki-uptf  12. 

EMIGRANT.— See  Ne  exeat  Regno. 

EQUtTABLE  ASSETS.— See  i4ac/j,  1. 

EQUITY  OF  FEME  COVERT. 
See  Baron  and  Feme, 

EQUITY  OF  REDEMPTION. 

See  Assets,  1. 

ERROR.— See  AecowU. 

ESTATE  TAIL. 

See  Ejectment.     Titk-Deeds,  2. 

EVIDENCE. 

Upon  a  legacy  to  the  wife  of  the  tes- 
tator, by  tlie  description  of  his  chaste 
wife,  evidence  of  her  incontinence  is 
not  admissible.  B09 

See  Mortgage^  1.      Trust,  2,   17. 
WiU,  49,  52,  53,  62,  63. 

EXCEPTION;— See  Practice,  6. 

EXECUTOR. 

1.  An  executor  in  India  passing  his 
accounts  in  this  Court  is  entitled  to 
the  Commission  upon  the  receipts  of 
payments,  according  to  the  practice 
in  India.  Chetkam  v.  Lord  Audieg. 
Poole  v.  Larking.  72 

2.  An  executor,  who  died  before  pro- 
bate, was  held  entitled  to  a  legacy 
given  for  his  care  and  loss  of  time  in 
tbe  execution  of  the  trusts  of  the  will 
by  having  concurred  with  the  other 
executors  in  directions  for  the  funeral, 
and  in  paying  some  small  sums  on 
that  occasion.    Harrison  ▼.  Bowleg. 

212 

3.  Qu.  Whether  an  executor  was  en- 
titled to  a  legacy  in  that  character, 
who  died  at  a  distance  without. mani- 
festing any  intention  to  accept  the 
trust  or  without  knowing  it,         215 


EXECUTOR— confffitfed. 

4.  Giving  directions  for  the  faneml 
wilt    not    make    a    man    executor. 

Page  210 

5.  If  an  executor  without  application 
to  the  Court  does  what  the  Court 
would  have  approved ,  it  shall  stand. 

3G9 
0.  Dividend  received  by  an  executor 
on  accoimt  of  a  bond  specifically  be* 
queathed,  bnt  retained  by  bim,  and 
another,  to  which  he  was  beneficially 
t'ntillcd  under  the  will,  apportioned. 
Inncs  V.  Johnson.  508 

7.  One  exeentor  iii  trust  is  not  an* 
swcrable  for  the  receipts  of  the  other 
merely  by  taking  probate,  permit- 
ting the  other  to  possess  the  assets, 
and  joining  in  acts  necessary  to  en- 
able him  to  administer:  otherwise 
if  he  goes  farther  and  concurs  ia 
the   application.    Hoteg  v.  Biakemasu 

8.  Agents  being  also  eppoinfed  exe- 
cutors of  the  principal  are  not  en- 
titled to  commission  upon  remittances 
from  India  by  tbe  testator  not  re- 
ceived until  after  his  death.  Hoteg  v. 
BkUtetnan.  590 

9.  Executors  of  a  receiver  admitting 
assets  bound  to  answer  whnt  was 
upon  a  subsequent  inquiry  found  dne 
for  interest.  600 

10.  Joining  in  a  receipt*  though  perhaps 
not  absolutely  necessary,  not  con^ 
olusive  against  an  executor,  any 
more  than  against  a  trustee,  to  charge 
him  with  the  receipts  of  his  eo-exe« 
cutor.  0(10 

11.  Rill  of  exchange  remitted  to  two 
agents,  payable  to  them  personally* 
who  on  the  death  of  the  principal 
become  his  executors :  the  mere  in- 
dorsement of  one,  after  they  are 
executors,  in  order  to  enable  the 
other  to  receive  the. money,  is  not 
sufficient  to  charge  him,  who  does 
not  receive  it.  OUtI 

12.  An  execntor  keeping  the  fdhd,  and 
using  it  for  his  own  benefit,  contrary 
to  his  trnst,  decreed  to  acconnt  with 
interest  at  5  per  cent,  and  costs. 
Piefg  v.  Sface.  020 

13.  Execntor  acting  with  regard  to  the 
testator's  property  in  any  othtr 
manned  than  tho  trust  requires  i.s 
answerable  to   the  Cestvg  que  trust 
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for  any  gain*  and  is  liable  to  any  loss. 

Pagee22 

See  Fraud,  i.    In/ami,  1.    Part- 

ner,  3.  Practice,  10,  11.  Trust, 

1»  2,  4»  6,  e,  14,  16, 10,  17, 18. 

EXECUTORY  DEVISE. 

See  Perpetuity.     WiU,  20, 24,  25,  20, 
80,  81,  84,  85,  86. 

Exemption  (of  personal EsUte  from 

DebU. ) 
B6eAi$et8,9k 

feJI^TENT.— See  Bankrupt,  11. 


F. 


)?ATHER:— See  Pareii/  oiul  CAtii. 

FEME  COVERT. 
See  Barem  und  Fime. 

70REIGNER.--See  Bail,  1.    iVe  exeat 
,  Regno.    TruKt,  13. 

FRAUD. 

1.  Thoagh  ffeoeralljr  a  bill  hj  those  in- 
terested In  the  personal  estate,  as 
creditors,  or  neit  of  kin,  will  not 
lie  aninst  a  debtor  to  the  estate, 
it  wiU  under  circumstances,  as  in 
this  case  npon  collusion  with  the  re- 
preseotatife.  The  Defendant  was 
also  liable  in  the  character  of  trus- 
tee and  agent.    Doran  ▼•  Simpion. 

651 

2.  Sale  (by  the  owner)  of  the  com- 
mand of  a  ship  in  the  service  of  the 
Eait  India  Compauy  without  their 
knowledge  Is  illegal,  and  cannot  be 
the  subject  of  an  action.  815 

See  Legacy,   10,  12.      Principal 
and  Agent,  2. 

FRAUDS,  (STAtoTft  OP). 

1.  BiU  for  specific  performance  of  a 
parol  agreement  to  grant  a  lease  for 
twenty  years:  plea  of  the  Statute  of 
Frauds,  and  answer  denying  that 
facts  alleged  as  a  part-performance 
were  done  in  part-performance  :  the 

{ilea  was  saved  to  the  hearing  with 
iberty  to  except ;  the  Lord  Chau" 
cellar  inclining  to  the  opinion,  that 
though  the  agreement  is  admitted, 
the  statute  may  be  used  as  a  defence 
to    the    suit.     Moore    v.  Edwardu 

28 


FRAUDS,  (  Statute  of  y—oonOmul 
2.  Bill  for  specific  performance  oft 
parol  agreement  for  a  lease  within 
the  statute  of  Frauda,  charging  pot- 
session  taken  under  the  agreemcDt 
and  other  acts  of  part-peHbrmsnce : 

5 lea  of  the  stiitote,  and  answer,  not 
enving  the  acts  alleged  as  a  part- 
performance)  hot  ata ting,  thatbein^ 
advised,  he  entered  as  tenant  at  will, 
be  gave  notice  to  qniti  pka  orer- 
ruled.  Bower$  v.  CkUor.  Pegt  91 
3*  Though  payment  of  a  sulMtsntial 
part  of  the  purchase-money  will  take 
an  agreement  as  to  land  out  of  tbe 
Statute  of  Frauda  on  the  ground  of 
part'^rformance  (  *  )»  payment  <if  a 
small  part,  as  fire  guineas,  the  ptr- 
chase-money  being  100,  will  not  do. 
Tbe  plea  of  the  atatote  was  allowed; 
with  an  intinuttoh  from  the  Court, 
that  under  the  circamatalices  of  tht 
case  the  bill  would  be  diamiased  witk 
costs.  Jtfata  ▼.  Melboum.  720 

FRAUDULENT  DEVISES  (Stat,  op.) 

Construction  upon  tbe  statnte  o(  fraf- 

dulent  devises.  5dl 

FRENCH  EMIGRANT^ 
See  Ne  exeai  Regno. 

GENERAL  ORDetL— See  page  1. 

GRAND-CHILDREN. 
See  WiU,  40,  64. 

GUARDIAN.— See  J\itei,  14. 

H. 

HEltL— See  Chafitg,  1.  JwriMdieHxm,  1. 
Legacy,  11.  LimiiatioH.  Pmtduof. 
TUle'Deeds,l,2.  IhM,  4.  mU, 
m,  61,  01. 

HUSBAND.-^ee  Baron  and  Feme. 


I. 


ILLUSORY  APPOINTMENT. 

See  Power,  6,  7,  8. 

IMPLICATION.— See  WiU,  6,  6. 

INDIA. 

See  £recirlDr,  1,  a     Frond,  2.  PrtB- 
c^mi  and  Suretg. 

(•)  Quart.  See  tl|c  nate,  ante.  Vol.  lU,  J9l 
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INFANT; 

1«  Where  an  infant  is  sole  execntor, 
administration  shall  be  granted  to  the 
guardian,  or  snch  person  as  the  Spi- 
ritual Court  shall  think  fit,  till  the 
infant  is  twenty'K>ne;  at  which  time 
and  not  before  probate  shall  be 
granted  to  him«  Page  149 

2.  Payments  to  infants  daring  minority 
to  be  discountenanced.  369 

S»  Copyhold  lands  mortgaged  in  fee  by 
lease  and  release  as  freeholds:  the 
customary  heir  is  bound  by  a  cove- 
nant for  farther  assurance :  but  dur- 
ing his  infancy  the  Court  refused  to 
foreclose;  and  would  go  no  farther 
than  directing  the  account,  and  that 
in  default  of  payment  the  Plaintifla 
should  be  let  into  possession,  and 
hold  and  enjoy,  till  the  heir  should 
attain  twenty*one,  at  which  time  he 
should  surrender;  and  a  day  was 
given  to  shew  cause  against  the  de- 
cree. Spencer  v.  Boiyet,  370 
See  Interest,  I.  Partner,  1.  Par- 
tian.  Practice,  10.  Satufac-* 
Hon,  I.    WUi,M, 

INFANT  (  en  Ventre  ). 

1.  A  child  en  ventre  sa  mere  may  he 
vouched,  may  be  an  execntor,  may 
take  under  the  statute  of  distriba- 
tions,  by  devise,  under  a  charge  for 
portions,  may  have  an  injunction 
and  a  guardian.  322 

2.  A  child  en  ventre  m  merie  is  a  life  in 
heing  to  all  intents  and  purposes 
except  in  the  case  of  a  descent  at 
common  law.  334 

3.  The  object  of  the  stat.  lO^- 11 W.  III. 
c.  16.  was  not  to  aflSrm  the  case  of 
Reeve  v.  Long:  but  it  established, 
that  the  same  principle  should  go- 
vern, where  the  limitation  was  by 
deed  of  settlement.  342 

See  Will,  25,  30. 

INJUNCTION.-Soe  Practice,  2, 11. 

INSOLVENT. 

See  Bankrvpt,  .  Practice,  3. 

INTEREST. 

1.  The  general  rule,  that  a  legacy  pay- 
able in  future  shdlnot  carry  interest 
before  the  time  of  payment,  applies  to 
a  legacy  to  infants  payable  at  twenty- 
one  :  the  exceptions  are<  the  case  of 
parent  and  child,  the  case  of  a  re- 
Vol.  IV. 


INTEREST— coM/tniuMl. 

sidue,  and  where  from  other  special 
circumstances  an  intention  to  give 
interest  clearly  appears.  Tynell  v. 
TyrreU.  Page! 

2.  Interest  given  at  4)  per  cent.  Cox 
V.  Chamberlain.  6.J1 

3.  Under  an  agreement  to  take  off  a 
discount  above  5  per  cent,  for  prompt 
payment,  though  according  to  the 
custom  of  the  trade,  the  creditor 
eannot  upon  failure  charge  more 
than  5  per  cent.  Ex  parte  Aynsworth. 

078 

4.  A  proviaion  by  will  for  payment  of 
interest  of  debts  held  not  to  extend 
to  a  debt  by  simple  contract  Tait  v. 
Lord  Northwick.  816 

See  Bankmpt,  3,  9.  Executor, 
9,  12.  Principal  and  Surety,  % 
Tmst,  7. 

INTEREST,  EXECUTORY; 

See  Perpetuity. 

INTEREST,  VESTED. 

See  Veiled  IntercMt. 

IRELAND. 

See  Limitation.  Practice,  15.  Ptrr- 
chase. 

J. 

JOINT  COMMISSION. 

See  Bankrvpt. 

JOINT-CREDITOR. 
See  Bankrupt.     Creditor. 

JOINT-TENANCY.— Seemtf,  43. 

JUDGMENT  CREDITOR. 
See  Aueti,  1,2. 

JURISDICTION. 

1.  A  question  arising  in  equity,  that 
prevents  tlie  assertion  of  a  legal 
right,  does  not  alter  the  tribunal. 
Therefore  the  Court  will  not  deter- 
mine a  question  of  partnership  in  the 
event  of  a  bankruptcy  any  more  than 
of  a  death,  or  than  it  would  deter- 
mine a  claim  as  heir,  without  a  trial 
at  law,  unless  perfectly  satisfied; 
though  the  evidence  is  all  in  support 
of  the  claim.  The  Court  expressed 
great  doubt,  whether,  the  stock  in 
trade  being  in  the  possession  of  the 
3N 
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bankrupt  solely,  the  claim  of  part- 
nersiiip  coald  be  sustained  upon  the 
statute  2\James  I.  e.  10.  s.  10,  11. 
Binford  v.  Dommett,  Pojge  756 

See  Assetif  6. 


L. 


LACHES. 

1.  Residuary  legatee  baying  been  ad- 
mitted to  a  copy  bold  estate  was  in 

Eossession  above  19 years;  when  the 
eir  obtained  possession  by  eject- 
ment, after  acquiescence  for  bine 
Tears'  the  residuary  legatee  filed  a 
bill,  claiming  the  estate,  as  baring 
been  a  redeemable  interest  in  the 
testator;  and,  having  been  treated 
a»  such,  it  was  so  decreed.  An  ac- 
count was  directed  of  the  money  ex- 
pended in  repairs,  d'c. ;  and  inquiries 
as  to  incumbrances;  the  Court  in- 
clining strongly  to  support  the  acts 
of  the  heir,  while  in  possession. 
Hardy  t.  Reevei,  466 

2.  Demurrer  on  the  ground  of  length 
of  time  to  a  bill  for  redemption  of 

'  a  mortgage  is  good.  470 

3.  Bill  for  an  account  of  the  produce 
of  the  captures  by  the  Royal  Family 
Privateers  of  Bristol  dismissed  on 
the  ground  of  laches  :  the .  original 
bill  having  been  filed  in  1740:  but 
the  length  of  time  cannot  be  pleaded 
in  bar.    Pearson  v.  Belckier,        627 

4.  Specific  performance  refused  on 
the  laches  and  trifling  conduct  of 
the  Plaintiff;  the  contract  being  for 
a  sale  to  the  PlaintifT  under  a  bank- 
ruptcy of  II  reversionary  interest 
for  life;  which  in  the  interval  fell 
into  possession.  The  Defendants 
having  also  been  in  some  degree  re- 
miss, the  bill  was  dismissed  with- 
out costs  upon  delivering  up  the 
agreement.     Spurrier    v.    Hancock. 

667 
See  B^mkntpt,  6.    Contraci,  Z,  4. 
Sati$factioH,  1. 

LAPSE. 

Seo^  Vetled  Imierest,  3.    Will,  30,  66. 

LBAS£  FOR  LIVES.— See  Renewal. 

LEGACY. 

1.  Legacies  to  be  paid  out  of  a  specific 
security,  which  failed,  held  general 


LEGACY— cmtltmced. 

upon  the  circumstaDcea.    Hoberlt  v. 
Poooek.  Page  150 

2.  Testatrix  gave  nine  legacies  of  1000/. 
each,  part  of  14,500/.  Sonih  Sea  ao- 
nuities ;  and  as  to  the  residue  of  the 
said  fund  and  aH  other  her  personal 
estate,  including  such  of  the  said 
legacies  as  should  lapse  by  death, 
before  they  should  be  tmnsferrable, 
upon  trust  to  conrert  into  money 
such  part  of  her  residuary  persoaal 
estate  as  shall  not  consist  of  South 
Sea  annuities,  and  invest  such  mooej 
with  any  money  belonging  to  her 
at  her  decease  in  said  fund  of  'South 
Sea  annuities  and  from  time  to  time 
invest  the  dividends,  ^i^c.  of  M  such 
South  Sea  annuities  aa  sball  consti- 
tute her  residuary  personal  estate 
in  the  same  fund,  till  the  youngest 
of  said  legatees  shall,  or  would,  if 
living,  have  attained  twenty-one,  and 
then  to  transfer  the  wLofe  of  such 
South  Sea  annuities  to  said  nine 
legatees  equally,  with  such  survivor- 
ship as  their  onginal  shares.  The 
nine  legacies  of  1000/.  eaoh  only  aite 
specific ;  the  remainder  of  the  South 
Sea  annuities  is  part  of  the  gene- 
ral personal  estate.  JHchardfonv. 
Brown.  177 

3.  Legacy  of  the  money  due  upon  a 
note  held  specific,  upon  the  inten- 
tion :  but  the  incUnatioQ  of  the  Ceart 
is  against  specific  legacies,  and  to 
hold  it  a  general  legacy,  with  re- 
ference only  to  the  secori^,  as  the 
fbnd  first  to  be  applied  to  it.  Clm- 
worth  V.  Beech.  556 

4.  Specific  legacy  retained  by  the  exe- 
cutor for  assets ;  but  was  not  want- 
ed :  in  case  of  depreciation  the  legi- 
tee  is  entitled  to  the  originid  vslae. 
Chaworth  v.  Beech.  555 

5.  Testator  gave  to  his  sister  the  ia- 
terest  of  300/.  upon  bond  for  life, 
and  after  her  decease  to  her  daogb- 
ter  the  interest  due  upon  the  said 
bond  at  her  death  with  the  priodpsL 
The  legacy  is  specific;  and  tbefD 
being  among  other  bonds  one  of  the 
isiact  amount,  it  was  held  to  refer 
to  that,  though  an  insolvent  security, 
and  the  interest  in  arrear  before  the 
death  of  the  testator.  Jibimr.JUb- 
9tm.  m 
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6.  The  iDdinatidti  of  the  Coart  is 
against  specific  legacies.  The  con- 
struction ihnst  be  upon  the  face  of 
the  will,  before  the  account  of  the 
effects  is  considered,  to  see,  whether 
that  a  fiords  a  foundation.  Innes  v. 
Johnson,  Page  568 

7.  Legacy  of  "  1000/,  out  of  my  re- 
"  duced  Bank  Annuities  "  held  pecu- 
niary :  the  Court  leaning  against  hold- 
ing a  legacy  specific,  unless  clearly 
intended.  The  Court  would  not  take 
into  consideration  the  evidence  of 
the  value  of  the  stock  at  the  date  of 
the  codicil,  by  which  the  legacy  was 
given,  nor  an  erasure  of  a  legacy  to 
the  same  person  by  the  will;  but 
decided  upon  the  wor^a  of  the  codi* 
cil.  Kirby  V.  Potter.  748 

8.  "  Of  my  atock,'*  or  "  iq  my  stock  '* 
or  **  part  of  my  stock"  wil)  make  a 
legacy  specific.  750 

9.  A  specific  legacy  vests  immediately 
from  the  death  of  the  testator.      751 

10.  If  a  legacy  is  given  to  a  person 
under  a  particular  character,  which 
he  has  falsely  assumed,  and  which 
alone  can  be  supposed  the  motive  of 
the  bounty,  the  rule  of  the  Civil  Law 
is  adopted,  and  the  legacy  fails. 
Therefore  where  a  legacy  was  given 
by  a  woman  to  a  roan  in  the  cha- 
racter of  her  husband,  whom  she 
supposed  and  described  as  such,  but 
who  at  the  time  of  the  marriage 
ceremony  with  her  had  a  wife  living, 
the  Court  in  respect  of  his  conduct 
held  him  not  entitled ;  but  inclined 
to  think  it  would  be  otherwise,  where, 
from  circumstances  not  moving  from 
the  legatee  himself  the  description 
is  inapplicable;  as  where  a  testator 
gives  a  legacy  to  a  child  from  mo- 
tives of  affection,  supposing  it  his 
own,  but  is  imposed  upon  in  that 
respect.    Kenuell  v.  Abbott.        802 

11.  A  legacy  out  of  the  produce  of  a 
copyfauDld  estate,  directed  to  be  sold 
failing  was  held  to  pass  by  the  resi- 
duary clause  against  the  heir;  the 
object  i>eiug  a  geDeral  conversion 
out  and  out.   Kemell  r.  Abbott.  802 

12.  By  the  Civil  Law  a  false  reason 
given  for  a  legacy  is  not  of  itself 
•irffeient  to  deatroy  it,  unless  fraud. 
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from  which    it    may  be  presumed; 

thkt,  if  known,  the  legacy  would  not 

have  been  given.  Page  808 

See    Charity.      Double    Legacies. 

Evidence,  1.    Interest,  1.   Prac' 

tice,  10. 17.     Satisfaction,  1,  3. 

Trust,  12.     WiU. 

LENGTH  OP  TIME.— See  Laches. 

LIMITATION,  REMOTE. 

See  Perpetuity. 

LIMITATION  (Words  op). 

In  a  will  the  words  **  hjeir  mate^  may 
bo  nomen  collectivum  to  eflTeetuate 
the  general  intention  to  includa  all 
the  issue.  794 

LORD  AND  TENANT. 

See  Copyhold. 

LUNATIC. 

1.  Stock  ordered  to  be  transfi^rred  un- 
der the  Statute  30  Geo.  Ill,  c.  9Q, 
the  trustee  being  of  nnaound  mind, 
though  no  commission  had  issued; 
and  having  actually  refused  to  trans- 
fer; the  refusal  proceeding  from 
mere  weakness  of  mind.  Simms  ¥•• 
Naylor.  860 

2.  Upon  petition  praying  a  reference 
to  the  Master  as  to  the  state  of  the 
Plaintiff  and  her  fortune  and  direc- 
tions for  her  maintenance,  the  pro- 
perty being  too  small  to  bear  a 
commission  of  lunacy,  an  order  was 
made  upon  affidavits,  without  a  re- 
ference, for  payment  of  the  divi- 
dends for  the  two  enraing  quarters. 
J^e  V.  Wake.  795 

See  Representative. 

M. 

MAINTENANCE.— See  Portion. 

MARRIAGE.— See  Baron   and  F6me. 
Contract,  2.     Will,  12. 

MARSHALLING.^-See  Asse^,  2, 4. 

MISTAKE.— See  Charily,  6.     Wm,  8, 
4,  6,  6,  49,  62,  53. 

MORTGAGE. 
1.  A  reference  under  the  Statute  7 
Geo.  II,  e.  20,  must  proceed  upon 
admission  of  the  principal  and  in- 
terest due  upon  the  mortgage ;  and 
the  Master  cannot  admit  evidence* 
Huson  V.  Hewson.  105 

3N  2 
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MORTG  AG  E— eoHltiucMi. 

2.  Assigomtfni  of  a  mortgage  without 
the  privity  of  the  mortgagor :  the  as- 
signee takes  subject  to  the  account 
between  the  mortgagor  aod  mort- 
gagee. Mmitkewt  y .Wallwyn.  P.  118 
8.  As  between  mortgagee  and  persons 
claiming  under  him,  without  the  pri- 
vity of  the  mortgagor  they  cannot 
flidd  to  what  is  due,  settle  the  ac- 
cooDt,  or  turn  interest  into  principal. 

r28 
4.  After  an  assignment  of  a  mortgage* 
payments  to  the  mortgagee  without 
DoCioe  must  be  allowed  by  the  as- 
signee. The  Registry,  the  premises 
being  in  Middlesex^  is  not  notice  for 
this  purpose.  Tender  after  the  bill 
filed,  of  the  balance,  deducting  the 
payments  to  the  mortgagee,  with 
costs,  deprived  the  assignee  of  sub- 
sequent costs.     Williams  v.  SorrelL 

389 
See  Assets f  1.   Bankrupt  3.    Cha- 
riiy,  3,  4,  5.     Copyhold,  2,   3. 
Infant,  3.     Laches,  1.  2.     Re- 
newal, Z.     Will,  n,  42. 

MORTMAIN.— See  Charity.     Will,  42. 

MUTUAL  WILLS.— See  Will,  12. 


N. 


NAVIGATION  SHARE. 
See  Will,  42. 

NE  EXEAT  REGNO  (Writ of). 
Writ  of  Ne  exeat  Regno,  obtained  by 
one  French  emigrant  against  another, 
discharged   upon  the  circumstances 
appearing  upon  the  affidavits  in  sup- 
port of  the  will,  and  upon  the  answer ; 
which  may  be  read,  the  application 
not  being  in  the  nature  of  an  affi- 
davit to  hold   to   bail,   but  to   the 
discretion  of  the  Court,  applying  a 
remedy,  not  in  its  origin  distinctly 
applicable    to    private    transactions 
between  subject  and  subject.     It  is 
very  delicate  to  apply  it  as  against 
foreigners,  and  it  would  be  a  neces- 
sary term,  that  it  shall  be  simply  a 
case  of  equity.     De  Carriere  v.  De 
Calonne.  577 

NEW  TRIAL. 

i.  Three  trials  frequent ;  and  a  fourth 
has  been  granted.  200 


NEW  TRIAL-o«sfmii«L 

2.  After  three  ejectmettU  tried  in 
Ireland  an  issoe  out  of  Ohancerj 
was  tried  between  the  same  parties 
upon  the  same  point.  A  new  tml 
was  afterwards  granted  upon  appeal 
to  the  Uonse  of  Lords;  and  after 
that  another  ejectment  was  tried. 
lord  ^Sherborne  r.  Naper.     PagfM 

8.  There  is  no  question  of  eivil  rigfat, 
that  in  ordinary  course  of  the  jmis- 
diction  of  this  country  may  not  go 
through  three  inquiries.  297 

4.  In  criminal  cases  a  repeated  inqairj 
is  not  matter  of  right,  but  of  dis- 
cretion :  aad  can  only  be  had  villi 
the  consent  of  the  Attorney  Gemenl. 

207 

NEXT  OP  KIN.— See  Fraud,  1.  Tnat, 
1,2,5,9,14,15,  16.  17,  IB.  Voba- 
tary  Deed.    Will,  54,  50. 

NOTICE.— See  Mortgage,  4.     Tmst,  $• 

O. 

OFFICE. 

Bond  to  secure  an  annuity  to  the  obli- 
gorls  mother  for  life:  the  condition 
reciting,  that  by  the  recommendation 
of  friends  he  had  been  appointed  to 
succeed  his  father  in  the  command 
of  a  government  packet,  hut  on  the 
express  condition  of  his  making  an 
allowance  for  the  support  of  bis 
mother,  ^c. :  the  Master  of  the  Hoik 
inclined  to  dismiss  the  bit!  filed 
against  his  executrix;  but  gare  tbe 
Plaintiff  leave  to  bring  an  action. 
Hartwell  v.  Hartwell.  811 

t)RD£R.— See  General  Order. 

OUTLAWRY.— See  Practice,  15. 


P. 


PARENT  AND  CHILD. 

See  Election,  2.      Interest,   1.     Setis- 
faction,  3.     Trust,  12. 

PAROL    AGREEMENT.— See  Cba- 

iract.    Fraud  {Statute  of). 

PAROL  EVIDENCE. 
See  Mortgage,  1.    Trust,  2, 17.    Witt, 
49,52,53,62,63. 

PARTNER. 
1.  Though  one  of  three  partners  is  a 


TABLE  OF  CONTENTS. 


PA  RTNER— eoiif  tjiiMcl. 

infaDt,  an  action  mnst  be  bronght 
against  all  three.  Page  164 

S.  A  separate  creditor  of  a  partner  has 
no  right  against  the  joint  property 
farther  than  the  separate  interest  of 
that  partner;  viz.  his  share  npon  a 
division  of  the  surplus,  subject  to 
the  accounts  of  the  partnership: 
therefore  joint  property  of  an  In- 
solvent partnership  taken  in  execu- 
tion for  a  separate  debt  cannot  be 
held  against  the  joint  creditors. 
Tayifor  v.  FiekU.  396 

d.  Assignee,  executor,  or  separate  cre- 
ditor, coming  in  the  right  of  one 
partner  against  the  joint  property 
comes  into  nothing  more  than  an 
interest,  subject  to  an  account  be- 
tween the  partnership  and  the  part- 
ner, and  therefore  to  the  joint  debts: 
assignee  under  a  separate  commis- 
sion of  bankruptcy  has  only  the 
same  right  to  stand  in  the  place  of 
ihe  bankrapt  by  the  common  law, 
not  under  the  bankrupt  laws.  30? 
See  Bankmpt,  2.  Jurisdictitm,  1. 
Tenani  in  Common.  Trust,  3, 14. 

PAUPER. 

A  pauper  is  liable  to  be  committed 
for  filing  an  improper  bill.  630 

PERFORMANCE. 

See  Ckmiract*   SatUfactum* 

PERPETUiry. 

1.  No  limited  nnnoiber  of  lives  for  the 
purpose  of  postponing  the  vesting  of 
an  executory  devise.  313 

d.  Limitation  of  a  term  or  the  trust 
of  a  term  for  twenty  lives  in  being 
successively  is  good,  332 

3.  By  the  law  of  Scotland  land  may  be 

made  unalienable   for    ever    under 

certain  regulations.  339 

See  Wili,  20,  24,  25,  29,  30,  31. 

34,  35,  36. 

PIRACy.--8ee  Praetiee,  12. 

PLEADING. 

1.  Administrator  disputing  by  bis  an- 
swer the  foundation  of  the  bill,  vis. 
a  balance  of  accounts  against  the 
testator's  estate,  need  not  set  forth 
an  account  of  the  personal  estate, 
Ac.  by  way  of  schedule.  Pheiips  v. 
Caney.  107 


PLEADING— con/iniied. 

2.  A  schedule  to  an  answer  contain- 
ing at  length  a  bill  of  costs  and  ob- 
servations with  reference  to  a  bill 
formerly  delivered  for  the  same  busi- 
ness held  impertinent;  though  the 
bill  called  upon  the  Defendant  to 
set  forth  how  he  computes  and 
makes  out  his  demand  with  all  the 
particulars  relating  thereto,  with  in-t 
terrogatories  pointed  to  the  parti- 
cular items  and  to  a  minute  com- 
parison of  the  two  biUs.     Aisager  ▼• 

'  Johnson.  Page  217 

3.  Plea  of  a  suit  depending  in  the 
Court  of  Chancery  in  Ireland  for  the 
same  matter  over-ruled.  Lord  Dillon 
V.  Alvares.  357 

4.  Bill  stating  a  sequestration  for  want 
of  an  answer  prayed  a  discovery  and 
account  of  all  money  or  other  pro- 
perty of  the  Defendant  in  the  ori- 
ginal cause  in  the  hands  of  the  De- 
fendants, who  were  bankers,  at  the 
time  of  service  of  the  sequestration, 
or  since.  Upon  demurrer  as  to  the 
money  and  answer  as  to  the  rest 
of  the  bill  the  Xord  CiUmce/^or  deter- 
mined against  the  demurrer  nfion 
the  form,  considering  it  over-ruled 
by  the  answer,  and  would  not  ia 
that  stage  of  the  cause  decide  the 
two  points:  1st,  whether  a  seques- 
tration upon  mesne  process  can  be 
executed  farther  than  to  pay  the  ex- 
pences:  2d ly,  •  whether  a  chose  in 
action  is  liable  to  sequestration. 
Simmonds  v.  Lord  Kinnaird,        735 

See  Construction.      Frauds  1,  2. 
Laches^  2,  8. 

rOllTION. 

The  Court  leans  against  the  construc- 
tion for  raii^ing  portions  or  mainte- 
nance out  of  a  reversionary  term; 
and  upon  that  principle,  when  the 
term  fell  into  possession,  and  the 
portion  was  rai:»ed,  refused  to  charge 
the  difierence  between  the  sum  an- 
nually allowed  by  the  infant's  grand- 
father fur  her  maintenance  and  the 
sum  charged.  Lady  Clinton  v.  Lord 
Robert  Seymour.  440 

See  Satisfaction^  4. 

POSTHUMOUS  CHILD. 

See  Infant  en  ventre.     Wilt,  <25. 
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POWER. 

1.  A  power  of  appoiotmeot  not  exe- 
en  ted  by  a  general  disposition  by 
will.     Croft  ?.  Ske.  Page  60 

2.  Appointment  by  father  and  son 
under  a  power,  of  money  charged 
on  an  estate;  that  in  case  the  son 
should  snrvire  it  should  be  applied 
by  him  in  and  towards  the  payment  of 
the  debts  of  the  father ;  and  subject 
thereto  the  residue,  if  any,  should 
go  and  be  considered  as  part  of  the 
personal  estate  of  the  father;  and 
in  case  the  father  should  survir^,  it 
ahoald  go  and  be  paid  by  him,  his 
executors,  &c.  in  and  towards  satis- 
faction of  his  debts,  with  a  similar 
provision  as  to  the  residue.  The 
father  surviving  appointed  in  favour 
of  another,  son,  for  valuable  consi- 
deration as  to  part.  As  to  that  the 
decree  directed  payment  under  the 
appointment;  the  residue  to  be  paid 
into  Court,  with  liberty  to  apply ;  in 
ease  of  no  application  within  twelve 
months  to  be  paid  according  to  the 
appointment.  Lady  Clinton  v.  Lord 
Aobert  Seymour,  440 

3*  A,  having  both  a  power  and  an  in- 
terest, the  estate  being  conveyed  to 
soph  uses  as  he  should  appoint,  and, 
in  default  of  appointment,  to  him  in 
fee,  oonveys  by  lease  and  release, 
nsinff  also  words  of  appohitment: 
'the  deed  operates  as  a  conveyance  of 
his  interest,  not  as  an  execution 
of  his  power;  especially  if  the  eflect 
of  the  latter  construction  will  defeat 
the  object.    Cox  v.  CJiamberlain.  631 

4.  Power  to  revoke  uses,  substituting 
other  estates : 
Qticeref  Whether  a  substitution  of 
equitable  for  legal  estates,  though  a 
bad  execution  at  law.  Is  sufficient 
in  Equity ;  as  where  it  is  done  by 
appointing  under  a  power,  and  de- 
claring uses  upon  the  appointment; 
which  are  consequently  mere  trusts. 
Cox  v.  Chamberlain,  631 

6.  An  appointment  exceeding  the 
power  by  a  limitation  to  objects  not 
within  the  power  is  void  as  to  the 
excess ;  as,  where  the  power  is  to 
appoint  to  children,  and  the  ap-  I 
pointment  is  to  a  child  for  life,  and 

.    after  his  decease  to  his  wife,  and 
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children:  but  that  Toid  limitation 
shall  not  defeat  a  ItDiitation  over  to 
an  object  of  the  power,  in  case  svch 
child  dies  withoot  leaving  a  wife 
or  child  Surviving.  Crompe  t.  Bar- 
row, Page  681 

6.  Trust  in  marriage  articles  to  paj 
certain  funds,  the  property  o^  the 
wife»  to  all  and  every  her  child  and 
children  in  such  parts,  shares,  and 
proportions,  as  she  should  by  will 
give,  <^c.  and  for  want  of  snch  gift, 
&c.  to  all  and  every  her  child  and 
children  part  and  share  alike,  and 
for  want  of  such  issne»  over.  By 
her  will  she  gave  ten  guineas,  part 
of  the  fond,  to  her  eldest  son,  de- 
claring, that  he  waa  otherwise  pro- 
vided for  by  the  will  of  his  uncle; 
and  the  remainder  she  gave  to  all 
her  other  children,  naming  them, 
equally,  with  survivorship  in  case  of 
the  death  of  any  dnring  minority, 
and  before  receipt  of  his.  her,  or 
their  shares;  and  in  case  of  the 
death  of  her  eldeat  son  before  he 
comes  tQ  the  possession  of  his  uncle's 
fortune  she  gave  her  second  son  onlr 
ten  guineas.  The  only  provision  of 
the  eldest  son  was  a  remainder  ia 
tail  after  the  life  estate  of  his  father; 
who  survived  his  wife.  The  Court 
was  of  opinion,  1st,  that  childrea 
illegitimate,  being  bom  after  elope- 
ment, and  no  access,  clearly  could 
not  take:  2dlv,  that  Uie  share  ap- 
pointed to  a  child,  who  died  in  the 
life  of  her  mother,  lapsed :  tut  the 
case  was  determined  upon  the  third 
point ;  that  under  the  circumstances 
the  appointment  of  ten  guineas  was 
illusory;  and  therefore  the  wbok 
was  void ;  and  the  fund  was  distri- 
buted among  the  surviving  chlldreo 
and  the  representative  of  the  de- 
ceased child  ;  the  interest  vesting  on 
the  birth,  liable  to  be  devested  only 
by  appointment  VoMuieme  v.  At- 
hm,  771 

7.  Under  a  power  to  appoint  to  and 
amo^ig  several  persons  each  of  the 
objects  must  have  a  part :  but  a  Conrt 
of  Law  will  not  enter  into  the  amoaat 
of  the  share  appointed.  78d 

8.  In  equity  an  appointment  of  a  very 
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I?OW£R— cojia'fMiei.   . 

smtll  share  is  not  iilitsory,  if  justified 
by  circuuistances ;  as  where  that  ob- 
ject is  otherwise  provided  for. 

Page  19^ 
See  Purckasep  2.    Vciuntary  Deed. 

PRACTICE. 

.  1.  Subpcma  not  necessary  to  an  amend- 
ed bilL     Skeffingion  t.  — s         60 

2.  Upon  an  injunction  bill  to  stay  pro- 
ceedings at  law,  the  Defendant  living 
abroad^  a  motion,  that  service  of 
mbpcena  upon  the  attorney  may  be 
good  service,  requires  an  affidavit  of 
merits.     Stephen  v.  Cini.  359 

3.  By  the  insolvency  of  the  Plaintiff 
pending  an  account  the  suit  is  abated. 
WiUiamer.  Kinder.  387 

4.  Qtf,  Whether  notwithstanding  the 
bankruptcy  of  the  Plaintiff  at  law 
the  action  may  not  proceed,  the  as- 
signees giving  security  for  the  costs. 
Williams  v.  Kinder.  387 

5.  A  decree  cannot  be  impeached  col- 
lateimlly  in  another  cause.  Lady 
Clinton  v.  Lord  Robert  SeyTnour.  440 

6.  After  an  order  for  confirming  the 
report  itin,  filing  exceptions  and 
making  the  deposit  with  the  Register, 
are  no  cause  to  prevent  that  order 
being  made  absolute,  unless  an  order 
for  setting  down  the  exceptions  to 
be  argued  is  obtained ;  which  may 
be  done  either  by  the  Plaintiff  or 
Defendant.  The  order  confirming 
the  report  was  discharged  on  pay- 
ment of  costs.     Gildart  v.  Moss.  G17 

7.  Where  the  bill  is  amended  after  an- 
swer, if  the  amended  bill  is  not  an- 
swered, the  Plaintiff  is  entitled  to  a 
decree,  that  the  bill  be  taken  pro 
confesso  generally.  Jopling  v.  Stuart. 

610 
6.  An  insufficient  ai^swer  is  no  answer ; 
and  therefore  shall  not  prevent  a  de- 
cree to  take  the  bill  pro  confesso. 
Turner  v.  Turner.  619,  n. 

0.  Bill  amended  after  answer  may  be 
taken  pro  confesso  generally,  not  as 
to  the  amendments  only ;  the  record 
being  entire.  Bacon  y, Griffith.  619,  n. 
« 10.  Bill  by  a  legatee  very  nearly  of 
age  to  secure  the  legacy :  the  costs 
were  given  out  of  the  estate:  but 
^at  will  not  be  done  in  future  upon 


PRACTICE— con/tJitied. 

a  bill  to  secure  the  legally  of  an 
infant:  as  under  the  Legacy  Act, 
36  Geo.  III.  c.  51.  s.  32,  the  execu- 
tor may  pay  the  legacy  into  Court, 
and  the  legatee^iwhen  of  age,  may 
petition  for  it.  Wkophamv.  Wing- 
field.  Page  630 

11.  This  Court  will  not  before  a  deoree 
interpose  in  favour  of  au  executor 
against  a  creditor  proceeding  -at  )aw. 
Rusk  V.  Higgs.  .  638 

12.  A  work  alleged  to  be  a  piracy  re- 

jferred   to  XHm  Master.      ▼. 

Leadbetter.  681 

13.  A  detainer,  before  th^  Defendant 
cbuld  be  dischai^ed  from  sn  ill^;al 
arrest,  as  where  he  Was  returning 
from  his  examination  under  a  com- 
mission of  bankruptcy  against  hini, 
cannot  be  supported.  Ex  parte 
Hawkins.  Wl 

14.  Bidding  opened  on  advance  of  50/. 
on  380/.  paying  the  expence.  lOiL 
per  cent,  not  sufficient  on  a  small 
sum.     Upton  v,  Lord  Ferrers.       700 

15.  Outlawry  is  tX  this  day  the  i^om- 
mon  process  in  Ireland.  738 

16.  Plaintiff  pays  the  costs  upon  a  bill 
of  discovery.  74S 

17.  Upon  a  question  as  to  the  amount 
of  a  legacy  from  a  doubt  as  to  a 
figure,  an  issue  was  directed  instead 
of  a  reference  to  the  Master.  Nor^ 
man  v.  Morrell.  769 

18.  The  Court  of  Kiog*s  Bench  refused 
to  answer  a  case  from  the  Rolls, 
stated  as  a  trust    BayUy  r.  Morris. 

788 
See   Ejectment.     Jurisdiction,    I. 
Lunatic,  2.      Ne  exeat  Regno. 
.  Pauper.    Pleading^  4. 

PRESDMFllON. 
See  Will,  61,  62,  68. 

PRINCIPAL  AND  AGENT. 

1.  Account  between  principal  and  agent 
settled  from  loose  papers ;  the  agent 
having  kept  no  regular  books.  After 
his  death  liberty  Was  given  to  sur- 
charge and  falsify  upon  allegation  of 
errors  since  discovered.  Lord  Hard" 
wicke  V.  Vernon.  411 

2.  Agent  employeil  to  sell  estates  took 
(hem  for  himsie.lf  under  colour  of  a 
iiclitiQUs   pMrchase;  isind  sold  part: 
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PRINCIPAL  AND  AGENT-eofUlmittf. 
after  his  dea^h  an  inquiry  was  di- 
rected  to  Moertain  the  real  value; 
accordiug  to  which  his  estate  was  to 
|>e  charged;  the  principal  having  an 
pption  to  take  what  remained  unsold ; 
and  the  agent  having  fraudulently 
prevailed  on  his  principal  to  e^ecate 
a  lease  under  the  real  value,  the 
agent-i  estate  was  charged  with  the 
lost  arising  from  that.  Lord  Hard- 
wicke  V.  Vernon.  Page  4 1 1 

See  JSreea/or,  8,    11.     Fraud,  1. 
Prineipai  and  Mkirety,  1. 

PRINCIPAL  AND  SURETY. 

1.  A  snrety  to  the  East  India  Com- 

tany  discharged  by  payment  of  a 
alance  to  the  principal  aqder  an 
erroneous  settlement  by  the  offipers 
of  the  Company  without  their  aa- 
tbority  or  knowledge.  Law  v.  The 
EoMt  fndia  Compai\y.  024 

2.  The  Eoit  India  Compapy  haying 
con^pelled  payment  from  a  surety  in 
India  by  tneir  power  over  him,  as 
one  of  their  ^servants,  without  an  ac- 
count  or  proceeding  against  the  prin- 
cipal, (though  solvent)  and  otherwise 
under  harsh  circumstances,  he  wsh 
restored  to  the  same  situation  by  a 
decree  for  repayment  with  interest 
at  bper  cent,  upon  giving  security 
for  repayment,  in  case  in  a  fi|ture 
suit  by  the  Company  he  should  be 
^eld  liable.  The  Court  would  npt 
)ipon  the  circumstances  give  Indian 
interest.  Jmw  v.  The  East  India 
Company.  *  82^ 

See  JSankrupt,  B,  9. 

PRIpRITy.— Sec  Bankrupt,  11. 

PRIVILEGE.— See  Practice,  VS. 

PROCESS. 

See  P leading t  4.    Practice,  15. 

PROMISORY  NOTE. 
See  Condition,  2. 

PROMOTIONS.— See  pages  1,  85 V 

PROTECTANT  DISSENTERS. 
3ee  Charitg,  4. 

PUBLIC  OFFICE.— Slee  Office. 

PUBCFJASE  (  Words  of). 

I.  A*deed  is' construed  more  strictly 
than  a  will  according   to   the  legal 

import  of  the  words.    Therefore  in 

i.  *    .  * •  •• 


PURCBTASE  (  W0BD8  OF  y—centinmi 
a  marriage  Bettieoiflnt  after  life  et^ 
tatep  .to  l^e  husband  aod  wife  a  le- 
inainder  to  the  heir  male  of  her 
body  by  him  to  be  begotien,  and  to 
his  heirSf  and,  for  want  oif  aaoh  i9so^ 
to  the  daughters,  and  if  there  shoold 
be  no  issue  of  the  marriage,  to  die 
right  heirs  of  the  hasband,  was  held 
a  cptitingent  remainder  in  fee  io 
such  persoii  as  aboald  be  beir  male 
of  the  wife  at  her  deatb.  JBnjfky  r. 
3Iorris.  Page  788 

8.  Under  a  limitation  by  deed  to  the 
father  for.  life,  remainder  to  his  issue 
male,  remainder  to  the  father  io  fee, 
the  sons  took  by  purchase  as  joint- 
tenants  for  life  only;  the  word 
**  isnue"  in  a  deed  being  a  word  of 
purchase.  794 

See  Limiiatiom.      Will,  28. 

PURCHASER. 

1.  Purchaser  justified  iq  taking  a  fair 
objection,  though  over-ruled.  Cos 
▼.  Chamberlain.  631 

2.  Qic.  Whether  a  parehaser  under  1 
power  to  revoke  uses,  sabstitutiag 
other  estates  of  eqoal  yalae,  is  not 
bound  to  shew  the  ralqe  qf  the  sub- 
stituted estates.  638 

9.  The  conduct  of  the  ps^rties,  in- 
evitable  accident,  ^c.  might  indoce 
^he  Court  to  relieve  against  a  lapse 
of  the  day  fixed  for  completing  a 
purchase.  Lloydv.  Coileit.  69Q,a. 
^   ^ce  TVifS*,  6. 


R. 


RECEIVER— See  Es^eeutor,  9. 

REDEMPTION.— See  AsneU,  1.  Capf- 
hold,  3.    Laches,  \,  2. 

REGISTRY  ACT.— See  Mortgage,  4. 

REMAIN  DER-MAIf. 

See  Copyhold,  7.     RemewaL 

REMOTE  LIMITATION. 

See  Executory  Deoit^.     Perpetuity. 

RENEWAL. 

1.  Bill  by  ileyisee  in  remainder  to  him 
'  and  his  heirs  male  of  a  lease  for 
lives  against  tenant  for  life,  also 
entitled  in  reversion  to  bim  and  his 
heirs,  to  compel  him  to  procore  a 
renewal^  one  life  baving  dropped: 
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EENEWAL^-coiUmtiecf. 

the  ooDstmction  of  the  will  being, 
that  the  lease  shodld  be  kept  full, 
and  that  500/.  and  no  more  should 
be  charged  thereon  for  that  purpose 
upon  the  dropping  of  each  life, 
decreed,  that  if  the  Plaintiff  chose 
to  pay  the  excess,  the  lease  should 
be  renewed ;  in  trust  to  secure  the 
500/.  and,  subject  thereto,  for  the  I 
Defendant  for  life;  after  his  de- 
cease, to  raise  the  farther  sum  ad- 
vanced by  the  Plaintiff  for  renewal, 
and  the  expenee  of  the  suit,  with 
compound  interest  at  4  per  cent. 
during  the  life  of  Defendant,  and 
subject  thereto  Cor  Plaintiff  in  tail 
niale;  remainder  to  Defendant  and 
bis  heirs :  the  Defendant  was  not 
pillowed  to  charge  the  estate  with 
JiOOL  towards  a  (Jne  paid  by  him 
upon  a  former  renewal  without  con- 
sent of  the  jremainder-maq.  White 
V.  White.  Page  24 

9.  Tenant  for  life  of  an  estate  for  lives 
being  himself  ope  of  the  lives,  it  is 
not  competent  to  the  remainder-man 
to  compel  him  to  contribute  to  the 
expence  of  renewal,  if  it  is  a  legal 
esUte.     Q.  If  a  trust  3:) 

0.  The  rule,  that  tenant  for  life  of  an 
estate  for  lives  shall  pay  one-third  of 
the  expence  of  renewal,  was  unrea- 
sonable, and  does  not  now  previiil : 
the  fair  proportion  is,  that  he  shall 
keep  down  the  interest,  like  the  de- 
visee of  a  mortgaged  estate.  33 

BEPKESENTATIVE. 

4.  right  of  retainer  is  not  prejudiced 
by  the  circumstance,  that  the  ad- 
ministration is  granted  to  another 
for  the  use  of  the  creditor,  a  lunatic, 
any  more  than  if  durante  muunritaie^ 
DOff  that  the  debt  is  due  to  a  trustee, 
Franks  v.  Cooper.  783 

See  Exea^or.  Fraud,  1.   Tmsi,  4, 

R^IDUE. 

See  Interest,  \.  Legacy^  11.  Ihut, 
i,«,  5,  9,  14,  16,  je,  17,  18. 
Will,  50,  58,  59. 

RESTITUTION.— See  Onuirueiiim. 

^SULTISTG  TRUST. 

See  Ihut,  1, 2,  5,  9,  U,  15, 16, 17, 
18. 

^TAINER.— See  RepreieiUative, 


REVERSIONARY  TERM. 

See  Portum. 

REVIEW  (OoMMtssiojioF). 
See  WiU,  15, 19. 

REVOCATION. 

See  Poieer,  4.    Purekaeer,  2.     WW^ 
12,48,49,01,62,63. 

ROYAL  FAMILY  PRIVATEERS. 
See  XocAet,  3.    . 

8. 

SATISFACTION. 

1.  Legacy  at  21,  the  tntmst  for  main- 
tenance, not  satisfied  Inr  ftdfanoe* 
ments  during  minority  lor  the  in- 
fant's benefit,  nor  by  a  legacy lai^ger, 
but  of  a  different  natorei.  received 
under  the  will  of  the  executor: 
there  being  no  positifjB  relinquish- 
Qienti^  though  no  demand  for  ten 
years.    Leer.  Brown.        PapedO^ 

2.  Settlement  preyioos  to  marria^  of 
the  wife's  fortune  on  herself,  with  a 
cofenant  by  the  husband  in  con- 
sideraUott  of  the  marriage,  &c  and 
for  making  some  proTision  for  the 
wife  und  her  issue,  to  pay  within 
three  months  after  his  death  6Q00/. 
to  the  trustees,  in  trust  if  the  wife 
should  survive  him,  and  there  should 

.  be  no  issue,  (  which  was  the  event ) 
to  pay  1500/.  to  the  wife^^  her  exe- 
cutors, &c.  and  to  pay  the  interest  of 
the  remaining  4500/.  to  her  for  life. 
She  is  entitled  to  dower  :  and  her 
share  under  the  Statnte  of  Distri- 
butioQs  is  not  a  satbfaction  or  per-* 
formanee  of  the  covenant.  Couch  v« 
Sirattm^.  39L 

3.  As  to  a  presumed  satisfaction  of  a 
debt  by  a  legacy  there  is  no  distinc- 
tion between  the  cases  of  parent 
and  child  and  of  strangers:  there- 
fore circumstances  of  diQ*erence,  as 
that  the  legacy  given  by  the  parent 
is  contingent,  are  laid  hold  of  to 
prevent  the  application  of  the  rule 
of  satisfaction.     Tobon  r.  (hlfint. 

483 

4.  Portion  by  will  pritn^fad^  a  satis- 
faction of  a  porUon'  by  i^tfl^mept. 

491 
See  WiU,  40. 

SCOTLAND.— SW5  Perpetuity,  3. 
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SBPARATB  COMMISSION. 

See  Bankrwpi» 

SEPARATE  CREDITOR. 
See  Bankrupt    Creditor. 

SEQUESTRATION.— See  Pleading,  4. 

SERJEANT  AT  LAW.— Sea  page  851. 

SETTLEMENT, 

SaiitfaeiUm^  4. 

SHIPOWNER.— See  Bankrupt,  4. 

SOLICITOR.— See  Attorney. 

SPECIFIC  DEVISE  or  BEQUEST. 
Sea  £peeiilor,  3,  5,  9.  Legacy.  WiU, 
B.  44»  69* 

SPECIFIC  PERFORMANCE. 
Sea -CcNilract. 

STATUTE  or  FRAUDS.— See  Frauds. 

STOCK. 
1.  Transfer  of  Stock  bj  waj  of  loan 
upon  bond,  with  condition  to  replace 
the  stock  six  months  after  the  date, 
and  in  the  mean  time  to  pay  interest 
at  5  per  eeni.  The  Stock  not  being 
replaced,  and  being  depreciated,  the 
obligee  is  entitled  to  the  ralne  of  the 
Stock  at  the  time  of  the  transfer 
with  interest  at  5  per  cent,  to  the 
data  of  the  report ;  credit  being 
given  for  some  payments  on  account 
of  the  principal.    Forrest  ▼.  Elwes. 

Page  492 

%  In  an  action  recently  after  breach 

of  an  agreement  to  transfer  Stock, 

the  rise,  if  any,  would  be  given  in 

damages.  497 

*  3.  The  3  per  cents  are  perpetual  an- 
nuities granted  for  ever,  redeemable 
by  the  public.  The  common  ex- 
pression therefore  of ''  100/.  Stock," 
&c.  is  incorrect.  751 

'4.  The  5  per  cent,  annuities  of  1797 
cveated  upon  the  subscription  of  the 
Bank  for  the  public  service,  and  in 
pursuance  of  a  resolution  of  the 
Bank  divided  among  the  proprietors 
of  the  Bank  Stock  pro  rati,  consi- 
dered as*  an  accretion  to  the  capi- 
tal; and  therefore  a  person  entitled 
for  life  had  the  bencGt  of  it  by 
way  of  dividend  only.  Brander  v. 
Brander{*).  800 

■'         See  IVust,  11. 

(*)  See  the  note,  ante,  802. 


SUBPCBNA.— See  Practice,  1,  2. 

SUBSTITUTION  of   ESTATES. 
See  Power,  4.    Pwrckaser,  2. 

SURETY. 

See  Bankrupt,  8.       Priktipal  and 
Surety* 

SURPLUS.— See  Residue. 

SURVIVORSHIP. 

Sea  Barm  and  Ftme,  1.     WiU,  43. 

T. 

TAIL— See  Estate  TkiL 

TEN  ANT.-See  Copyhold. 

TENANT  FOR  LIFE.  I 

See CbpyAoM, 7.  RemewaL   Wm,\\. 

TENANT  IN  COMMON. 

No  action  of  trover  between  tenants 
in  common.  Page  700 

See  WiU,  43. 

TENDER.— See  Mortgage^  4. 

TERM,  REVERSIONARY. 
SeePoftcoii. 

TIMBER.— See  Copyhold,  5,  7. 

TFTLE-DEEDS. 

1.  An  heir  at  law  has  no  equity  except 
to  remove  incumbrances  in  the  way 
of  his  legal  right :  he  cannot  call  for 
an  inspection  of  deeds  in  the  pos^ 
session  of  the  devisees.  Lady  Skafte*" 
bury  V.  ArrowsmUh.  06 

2.  Bill  by  heir  in  tail  against  devisees : 
on  motion  an  inspection  was  ordered 
of  all  deeds  of  settlement,  admitted 
to  be  in  the  possession  of  the  De- 
fendants, creating  estates  in  tail  ge- 
neral ;  but  no  farther.  Lady  Shaftes- 
bury  V.  Amncsmith.  66 

TRANSFER.— See  Stock. 

TRIAL.— See  iVeto  TriaL 

TROVER.— See  Tenant  m  Common. 

TRUST  AND  TRUSTEE. 

1.  The  executor  being  by  a  legacy  for 
his  care  clearly  a  trustee  of  the  re- 
sidue for  the  next  of  kin,  the  other 
must  be  a  trustee  also.  White  v. 
Eoans.  21 

2.  Where  it  appears  by  express  decla- 
ration or  plain  inference,  that  exe- 
cutors are  not  intended  to  take  the 
residue  beneficially,  they  are  trus- 
tees.   A  legacy  is  only  one  mode  of 
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TRU^T  AND  TRUSTEB^-Hnmimued. 

shewing  it;  and  if  (dxpressed  to  be 

f^.     for  care  and  troiible»  parol  evidence 

cannot  be  receifed.  Page  22 

3.  A  general  devise  io  trnst  for  the 
testator^s  widow  and  children  having 
received  from  ttie  widow,  who  was 
executrix,  on  her  going  abroad  to 
recover  part  of  the  property,  bonds 
for  a  debt  from  him  aod  his  part- 
ners to  the  estate,  in  settling  the 
affairs  of  the  partnership  on  the 
retirement  of  one  partner^  who  had 
notice  of  the  trust,  delivered  to  him 
the  bonds  to  be  cancelled  wilbont 
the  privity  of  the  ce$tnyt  fve  titut ; 
continuing  to  make  remittances  on 
that  account  from  the  funds  of  the 
new  partnership:  the  partner,  who 
retired,  is  not  discharged.  JHchen- 
son  V.  Lockyer,  •  36 

4.  The  Court  will  not  interfere  be- 
tween representatives  by  changing 
the  nature  of  property  iq  execution 
of  a  trust,  the  object  of  which  has 
failed,     Crofi  v.  Slee.  60 

5.  Executor  having  speciGc  bequests 
by  will  and  codicil  held  a  trustee  for 
the  next  of  kin  as  to  the  residue  un- 
disposed of.     Holfcrd  v.  Woodn       76 

6.  One  trustee  for  the  sale  of  an  estate 
having  released  and  conveyed  to  his 
co-trustee  refused  to  join  in  the  re- 
ceipt of  the  purchase-money :  upon 
the  special  expression  of  the  deed 
the  purchaser  was  not  held  to  the 
agreement  with  the  remaining  trus- 
tee :  it  would  have  been  otherwise, 
if  one  had  merely  irenounced.  Crewe 
V.  Dicken,  07 

7.  Trustee  charged  with  interest. 
Younge  v.  Cembe.  101 

8.  Trustee  for  the  purchase  of  land 
died  without  personal  assets,  but 
having  purchased  land :  the  estates 
were  held  not  liable  tp  the  trust; 
the  circun)stances  affording  no  pre- 
sumption, that  they  were  purchased 
in  execution  of  the  trust.  Perry  v. 
Phelips.  108 

9.  Testatrix  by  will  appointed  an  exe- 
cutor, and  gave  him  a  legacy  :  after- 
wards by  a  testamentary  paper  she 
directed  the  residue  to  be  disposed 
of  according  to  private  instructions 
Io  him ;  and  Jiaving  by  a  aubsequent 


TRUST  AND  TRUSTEEr-ccmfftwfA 

codicil  added  another  executor  died 
withoat  giving  any  instructions :  the 
executors  are  trustees  of  the  reaidoo 
for  the  next  of  kin.  MardamHtr. 
Htttsey.  Page  117 

10.  Settlementnpon  marriage  of  stock, 
the  property  of  the  wife,  in  tmst 
from  time  to  time  to  receive  Ibe  di- 
vidends, and  pay  tbaiii  into  the  hands 
of  the  wife  for  her  sole  and  sefMurato 
use,  her  receipt  to  be  a  diacbarge; 
after  her  decease,  if  the  hoaband 
should  survive,  for  him  for  life ;  and 
after  the  decease  of  the  anrvivor,  to 
transfer  the  principal  among  tho 
children  according  to  her  appoint- 
ment by  will;  in  default  thereof, 
equally;  if  no  children^  aceordtng 
to  her  appointment  by  wilL  Tho 
trustees  with  the  privity  of  the  #ifo 
sold  Uie  stock,  and  paid  the  money 
to  the  husband,  taking  his  bond  of 
indemnity :  he  died  insolvent  Upon 
the  bill  of  the  widow  and  children 
the  fund  being  replaced  by  tho  tms- 
tees  was  transferred  to  thedeoomtl* 
ant  General  upon  thetnUta  of  the 
settlement;  the  trustees  to  pay  the 
dividends  to  the  widow  from  the 
death  of  the  husband,  with  costs. 
Whistler  v.  Netvman.  129 

lU  Trustee  of  stock  sdls  iti  the  cestui 
que  trust  has  an  option  to  have  the 
stock  or  the  produce  with  iiktereae* 

407 

12.  Legacy  to  a  father  the  better  to 
enable  him  to  provide  for  his  younger 
children  :  he  consented  to  secure 
the  capital ;  but  was  held  entitled 
to  the  interest.    Brown  t.Casamajar, 

488 

13.  Decree  discharging  from  a  trust 
a  woman,  who  had  married  a  fo^ 
reigner;  though  the  answer  denjed 
an  intention  of  quitting  the  king- 
dom ;  and  stated  her  desire  of  con- 
tinning  in  the  trust.  Laks  v.  He 
Lambert.  692 

14.  A  partnership  in  Loudon  being  ap- 
pointed, not  individually,  but  as  a 
firm,  executors  and  guardians  claim- 
ed the  residue  undisposed  of  ja  ex- 
clusion of  persons  appointed  attor- 
neys, executors,  ana  guardians,  in 
Jfenmttrlif  and  otbejrs  appointed  at* 
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torneys  and  execalora  in  India ;  de- 
creed a  tnist  for  the  next  of  kin ; 
and  it  was  referred  to  the  Master  to 
appoint  a  guardian.  De  Muxar  v. 
FyhuM.  Page  644 

16.  Bequest  of  Tarioos  particulars, 
conprising   all  the    testator's  per- 

'  aonal  estate,  to  his  wife  for  life :  then, 
after  speeiflcally  disposing  of  and 
charging  with  legacies  certain  parts 
after  the  death  of  his  wife,  he  ap- 

Einted  her  execntrix,  she  paying 
I  debts  and  funeral  expences :  held 
a  resulting  trust  as  to  the  residue; 
there  beinff  no  farther  disposition 
and  no  CTidence.    Dickt  ▼.  Lambert. 

726 
16»  Executor  takes  the  residue  undis- 
posed of,  unless  there  is  a  strong 
*  and  violent  presumption  against  him. 
A  legacy  does  afford  that  presump- 
tion, unless  there  are  special  cir- 
cumstances. 729 
•  17.  Ground   of   admittbg  parol  evi- 
dence   between   the  executor    and 
next  of  km  as  to  the  residue  undis- 
posed of. '  730 
18.  Bequest  to    executor  by  way  of 
exception  is  not  sufficient  to  bar  him 
from  the  residue  undisposed  of.  731 
See  Executor,  10, 12, 13.    Fraud, 
1.    iMuatic,!. 


TRUST  OF  T£RM.-^8ee  Perpetuity. 

TURNPIKE  SECURITIES. 
See  Chanty,  5.     fVUl,  42. 

U. 
IJSURY.— See  Interett,  3. 

V. 

VESTED  INTEREST. 

1.  Residuary  bequest  to  trustees  upon 
trust  to  pay  the  dividends,  &c. 
equally  between  the  testator's  two 
great  nieces  until  their  respective 
marriages,  and  from  and  immedi- 
ately after  their  respective  mar- 
riages to  assign  and  transfer  their 
respective  moieties  or  shares  there- 
of unto  them  respectively,  held  a 
vested  interest  before  marriage;  be- 
ing taken  out  of  the  general  rule 
from  the  Civil  Law,  that  die§  meertus 
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tn  testamemto  conditiamem  faeU.  One 
of  the  legatees  being  dead  without 
having  been  married,  the  Court  di- 
rected one  moiety  to  be  paid  to  her 
executors ;  but  would  not  permit  the 
other  moiety  to  be  paid,  but  di- 
rected the  interest  and  dividends  of 
that  moiety  to  be  paid  to  the  other 
legatee,  with  liberty  to  apply  in  case 
of  her  marriage  or  her  death  before 
marriage.    Booth  v.  Booth.  Page  3d9 

2.  Where  an  absolute  property  is  given 
by  will,  and  a  particular  interest  is 
given  in  the  mean  time,  it  is  not  a 
condition  precedent,  but  a  descrip- 
tion of  the  time,  when  possession  is 
to  be  taken.  409 

3.  Bequest  of  the  residue  to  A.  for 
life;  and  after  her  death  legacies 
were  given  to  ^.  or  to  her  proper 
representative,  in  case  she  should 
not  be  living  at  the  decease  of  ii., 
and  to  four  other  persona  or  their 
representatives  or  representative: 
one  of  the  four  died  in  the  life  of 
the  testator;  and  another  survived 
him,  but  died  in  the  life  of  it.;  the 
former  lapsed;  the  latter  vested. 
Corhyn  v.  French.  418 

4.  Construction  of  an  inaccurate  letter, 
the  basis  of  a  settlement,  as  to  the 
rights  of  the  parties,  and  as  to  the 
subject,  upon  which  the  settlement 
was  intended  to  attach.  Ludert  v. 
Ansiey.  ML 

5.  Legacy  to  the  testator*s  wife  of  the 
dividends  of  stock  for  her  life; 
which,  he  directs,  shall  be  continued 
in  the  same  stock,  and  then  to  be 
shared  equally  share  and  share  alike 
to  his  children  that  shall  be  then 
living:  he  also  gave  to  his  wife  a 
leasehold  house  ( of  which  fifty  years 
were  unexpired)  for  her  life,  and 
then  t<x  be  let  during  the  time  of 
the  lease  to  come,  and  the  neat 
produce  thereof  to  be  equally  placed 
m  the  stocks  for  the  benefit  of 
his  children  that  shall  be  then  h>- 
ing  equally  :  and  as  to  the  residue 
of  his  estate  whatsoever  and  where- 
soever the  product  he  gave,  &c,,  the 
same  to  be  collected  yearly  to  his 
wife  and  children  equally  share  and 
.share  alik^  that  are  then  living.    la 


TABLfi  or   CONTEZird. 


VESTED  INTEREST— eominirecf. 

other  (lispositioos  the  words  "  then" 
and  **  iken  living**  were  used  with 
reference  to  some  period  expressed, 
Tiz.  the  age  of  twenty-one,  or  ^be 
death  of  the  person  to  take  for  life. 
The  stock  and  hoase  vested  at  the 
wife's  death  in  those  children,  who 
sarvifed  her :  the  residae  vested  at 
the  testator's  death  in'  his  wife  and 
all  the  children  equally.  Reeves  r. 
Brymer.  Page  692 

0.  Beqaest  of  the  dividends  of  stock 
to  A.  for  her  life;  and  then  to  re- 
main in  the  same  stock  till  each  of 
her  children  attain  twenty-one,  and 
then  to  be  paid  their  eqaisd  share  of 
the  same ;  if  any  die  before  twenty- 
one^  to  go  the  survivors  or  survivor; 
and  not  to  be  under  any  claim  or 
jurisdiction  of  their  father  or  any 
husband  A.  may  have.  Of  two  chil- 
dren one  died  in  the  life  of  her  mo- 
ther, married,  and  above  twenty-one. 
Transfer  of  a  moiety  to  her  admi- 
nistrator upon  the  mother's  death 
established  :  the  other  moiety  vested 
in  the  surviving  daughter,  an  infant, 
so  far  as  to  entitle  her  to  the  divi- 
dends ;  and  a  reference  was  directed 
as  to  her  father's  ability.  Reeves  v. 
Brgmer.  692 

7.  Testator  bequeathed  a  leasehold  es- 
tate ( after  an  estate  for  life  )  to  his 
nephew  A.  and  the  heirs  male  of  his 
body  lawfully  begotten,  and  in  de- 
fault of  such  heirs  to  one  of  the  sons 
of  his  nephew  of  If.  as  il.  shall  di- 
rect by  a  conveyance  in  his  life  or 
by  his  last  will.  Another  leasehold 
estate  he  bequeathed  to  A.  upon 
trust,  subject  to  certain  charges,  to 
employ  the  remainder  of  the  rent  to 
such  children  of  B.za  A,  shall  think 
most  deserving,  and  that  will  make 
the  best  use  of  it,  or  to  the  children 
of  his  nephew  C  if  any  such  there 
are  or  shall  be.  A»  dying  in  the  tes- 
tator's life,  the  bequest  of  the  latter 
estate  was  established  in  favor  of  all 
the  children :  Qtr<Fre,  as  to  the  for- 
mer.    Brmcn  v.  Biggs.  708 

See    Condition^    1.      Legacy,  9. 
Power,  3,  6.     Will,  13. 


VOLUNTARY  DEEDi 

A.  by  voluntary  deed  assigned  all  ther 
personal  estate  which  he  was  then  or 
might  at  any  time  afterwards  be  pos- 
sessed of  or  entitled  to,  Bpon  trust 
to  pay  the  interest,  &c,  to  himself 
for  life,  and  after  his  decease  to  suoli 
persons  as  he  should  appoint  by  will 
for  their  lives,  and  subject  tbertfto, 
to  pay  the  principal  to  his  next  of 
kin,  who  should  be  Kving  at  fais  de- 
cease, his,  her»  or  their  oxeca- 
tors^  &e.  Soon  afterwards  the  tea- 
tator  by  his  will  gave  sfune  legacies* 
and  gave  the  residue  to  the  persona 
by  name,  who  were  hie  next  M'^kin 
at  ^e  execution  of  the  deed  and  at 
his  death ;  upon  whose  bill  claiming 
under  the  deed  an  account  of  the 
trust  estate  received  Hy  the  tnistaesv 
and  of  the  personal  estatOt  &e.  and 
to  set  aside  the  leicacieat  it  was  held. 


that  the  power  was  not  exeeuted  br 
the  will,  but  one  of  the  Plaintiffii 


being  cleariy  affected  with  noHee 
and  acquiescence  in  the  plan  of  giv- 
ing the  legacies  instead  of  exeeuting 
the  power,  the  cause  was  ordered  to 
stand  over»  with  liberty  to  filA  a  bill 
to  establish  the  legacies;  the  Court 
inclining,  in  case  &e  ether  Plaintiff 
could  Im  affected  with  notiee,  at  all 
events  to  apply  the  interest  of  the 
personal  estate  during  the  lives  of 
the  legatees  in  payment  of  the  ie- 
cies.  They  were  afterwards  paid 
under  a  compromise.  Chigin  r. 
NansoH.  Pome  344 

W. 

WARD  OF  CHANCERY. 

See  Baron  andFhne,  2^  9.  rncil,n. 

WASTE. 

See  Copyhold,  %  4,  6,  7. 

WEST  INDIA  ESTATE. 
See  Consignment. 

WIFE. 

See  Baron  and  Fime. 

WILL. 
1.  Notwithstanding  declarations  of  the 
testator  io    his    executor,  that  he 
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WILlr^eanHnued. 

never  vieaiit  to  call  for  payment  of 
a  promitory  note,  it  was  held  part 
of  the  assets ;  which  were  insufiBcient 
for  the  legacies  ;  a  charge  oo  the 
real  estate  failing  for  want  of  a  pro- 
per attestation  of  the  wiU.  Btfrn  v. 
Qadfrey.  Page  6 

%  Undertaking  to  do  something,  if  the 
will  is  not  changed,  is  binding.      10 

3.  A  Witt  cannot  be  varied  upon  the 
gromid  of  mistake ;  nnleas  the  al- 
le|;ed  mntake  is  clearly  inconsistent 
with  the  intention  upon  the  whole 
will;    MeUiihv.Memth.  46 

4*  Mistake  in  a  will  corrected  upon 
the  dear  intention  appearing  on  the 
whole  will.    Pkiiips  v.  Ckamberlaine. 

61 

6.  The  capital  of  the  residue  passed 
bj  insplioation ;  though  the  interest 
wad  aividends  only  were  expressly 
dbposed  of.  Pkiiips  t.  Chamber- 
hine.'  61 

&  A  mistake  in  a  will  cannot  be  cor- 
raoted,  or  an  omission  supplied,  un- 
less it  clearly  appears  by  fair  infer- 
ence from  the  whole  wilL  67 

f  •  A  will  restrained  in  point  of  ex- 
tent to  apartial  disposition  by  a  par- 
ticular enumeration  and  a  reference 
to  other  instruments,  notwithstand- 
ing the  general  words  **  personal  es- 
tate.''   Hoi/ordv.Wood.  76 

6.  Speciflc  disposition  by  will  subject 
to  annuities  and  legacies  held  auxi- 
Kary  only;  the  general  personal  es- 
tate to  be  applied  in  the  first  in- 
stance.   Holjord  V.  Wood,  70 

9,  Two  annuities  of  equal  amount  in 
the  same  will  to  the  same  person : 
held  not  accumulative.  Hoiford  v. 
Wood.  76 

10.  Testator  devised  real  estate  to^. 
in  tail  male;  remainder  over;  and 
gave  a  sum-  of  money  in  trust  to  be 
laid  out  in  land,  to  be  settled  to  the 
same  uses :  by  codicil  he  devised  the 
same  real  estate  to  B.  and  his  heirs ; 
and  gave  every  thing,  he  had  given 
by  his  will  to  A,  in  as  ample  a  man- 
ner to  B. :  B.  is  tenant  in  fee  of  the 
veai^itale';  and  is  entitled  to  have 
the  money  paid  to  him.  Yonnge  v. 
Combe.  101 


WILL— conttiuMif* 
IL  The  Lord  Ckaneellor  and  the  Master 
of  the  Rolb  inclined  .to  think,  the 
legal  estate  in  mortgaged  premises 
passed  by  a  general  residuary  (*)  de- 
vise by  the  mortgagee  to  A.  who 
was  also  executor,  his  heirs*  execn- 
torSf  administrators,  and  assigns,  for 
ever  on  the  side  of  his  mother.  A. 
being  19,  the  Lord  Chaneellor  would 
not  order  him  to  join  in  the  convey- 
ance under  the  statute  7  Anne^  c  19, 
but  ordered  the  money  to  be  paid 
into  the  Bank  e»  parte  the  infant; 
and  said,  when  he  should  come  of 
age,  it  would  be  very  reasonable, 
that  be  should  join.  £x  parte  Ser- 
gimn.  Page  147 

12.  Mutual  wills  by  two  unmarried  sis- 
ters under  21 :  the  marriage  of  one 
does  not  revoke  the  will  of  the  other. 
Hinckky  v.  Simnumt.  160 

13.  Bequest  to  A.  and  in  case  of  her 
death  to  B.  held  an  absolute  interest 
in  A.   Hinckley  v.  Simmoiu.  160 

14.  Testator  gare  all  the  residue  of  his 
personal  estate  to  his  wife,  except 
such  parts  as  should  be  in  and  about 
his  house ;  which  parts  he  gave  to  hii 
son ;  and  directed  the  household  fur- 
niture to  go  as  heir-looms ;  and  gave 
all  arrears  of  rent,  which  ahould  be 
due  to  him  at  his  death »  to  his  son: 
a  bond  to  secure  an  old  arrear  of 
rent,  and  cash,  both  found  in  an  iron 
chest,  in  which  the  Steward  kept  the 
cash  arising  from  the  rents,  belong  to 
the  residuary  legatee.  Jome*  r.  Lord 
Sefton.  166 

16.  Commission  of  Review  granted 
upon  a  sentence  of  the  Court  of  De- 
legates affirming  a  aenteooe  of  the 
Prerogative  Court  establishing  a  will. 
Mathews  v.  Wttmer,  id$ 

16.  An  unfinished  testamentary  paper 
of  no  effect;  the  party  having  lifed 
eight  days  afterwards.  Grifim  v. 
GnjffiM.  197 

17.  A  letter  to  an  attorney  containing 
instructions  for  drawing  a  will  esta- 
blished as  a  will.  Habberfieid  r. 
Browning.  200 

18.  A  will,  disposing  both  of  real  and 

(*)  See  the  note,  Vol.  Ill,  349. 


tABLE  Ot   COOTfeWrt. 


WILL — continued.  '| 

personal  property,  with  a  clause  of 
attestation,  but  no  witnesses,  esta- 
blished as  to  the  personal  property. 
Cobbold  V.  Bam.  P(*ffe  200 

10.  Commission  of  Review  in  Ireland 
«pon  «  sentence  of  the  Court  of  De- 1 
legates,  affirming  a  sentence  of  the! 
PrerogatiTc  Court.   Ooadwin  ▼.Gtes-j 
ler.  211,  n. 

SO.  Devise  of  real  estates  of  the  annual 
value  of  near  5000/.  and  other  estates 
directed  to  be  purchased  with  the  re- 
sidue of  the  personal  estate,  anionnt- 
iog  to  above  600,000/.  to  trustees  and  \ 
their  heirs,  Ac,  upon  trust  during! 
the  lives  df  the  testator's  sons  A.  B, ' 
and  C  and  of  his  grandson  D.  and  of 
such  other  sons  as  A.  now  has  or  may 
have  and  of  such  issue  as  D.  may 
iiave  and  of  such  issue  as  any  other 
sons  of  il.  may  have  and  of  such  sons 
as  B,  and  C.  may  have  and  of  such 
issue  as  such  sons  may  have  as  shall 
be  living  at  his  decease  or  born  in 
du6  time  afterwards  and  during  the 
life  of  the  survivor  to  receive  the 
rents  and  profits,  and  from  time  to 
lime  invest  the  same,  and  the  pro- 
duce of  timber,  &c.  in  other  pur- 
chases of  real  estates;  and,  after  the 
death  of  the  survivor  of  the  said  se- 
veral persons,  that  the  said  estates 
shall  be  divided  into  three  lots,  and< 
that  one  lot  shall  be  conveyed  to  the 
eldest  male  lineal  descendant  then 
living  of  il.  in  tail  male;  remainder  to 
the  second,  &c.  and  all  and  every 
oilher  male  lineal  descendant  or  de- 
scendants then  living,  who  shall  be 
incapable  of  taking  as  heir  in  tail 
male  of  any  ^of  the  persons,  to  whom 
a  prior  estate  is  limited,  of  il.  suc- 
cessively in  tail  male ;  remainder  in 
equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  de- 
scendants then  living  of  B.  And  C  as 
tenants  in  common  in  tail  male  in  the 
same  manner,  with  cross  remainders ;. 
or  if  but  one  such  male  lineal  descen- 
dant, to  him  in  tail  male ;  remainder 
to  the  trustees,  their  heirs,  &c.  The; 
other  two  lots  were  directed  to  be! 
conveyed  to  the  male  descendants  of 
B.  and  C.  respectively  in  the '  same 
manneri  and  withaimlar  limitations 


WlLL—cmtinued. 

to  the  male  descendants  6f  their  bro-* 
thers,  and  to  the  trustees  in  fee ;  and 
it  was  directed,  that^Ule  trustees 
should  stand  seised  upon  the  failure 
of  male  lineal  descendants  of  A.  B. 
and  C.  as  aforesaid  upon  trust  to  aell 
and  pay  the  produce  to  his  Mtfjes^* 
his  heirs  and  successorst  totlwuao 
of  the  Sinking  Fund ;  the  aoemnula- 
tlon,  till  the  parehases  or  ailea  can 
take  place,  to  go  to  the  tame  pur- 
pose ;  with  a  directien,  that  all  the 
persons  becoming  entitled  shall  use 
the  simame  of  the  testator  m\j.  Tho 
trusts  of  tiie  will  were  "established; 
Thelhmm  v.  Woodford.       Page  227 

21.  The  intention  of  the  testator  If  clear 
and  consistent  with  the  rales  of  law, 
is  to  govern,  wi&oat  regard  to  the 
grammatical  constructlon,t>r  irliether 
it  deserves  favor,  or  not.  311 

22.  In  some  cases,  as  for  ereditors,  an 
intention  will  be  inferred  from  the 
purpose,  beyond  what  is  expressed* 

28.  If  words  are  capable  of  a  two^ld 
construction,  the  rule  is^  to  adopt 
such  as  tends  to  make  it  goOd  even 
in  the  case  of  a  deed,  mudh  ncrre  of 
a  will.  312 

24.  The  purpose  of  accumulation  no 
objection  to  an  executory  devise. 

317,  320,  338 

25.  The  rule  as  to  executory  devise  al- 
lowing any  number -of 'lives  in  beings 
A  reasonable  thaie  for  getflatien,  and 
twenty-one  years  is  new  Hm  clear 
law.  319 

20.  Slight  circumstances  are  iuffiMent 
to  qualify  and  restrain  generil  irords 
in  a  will.  326 

27.  The  intention  of  the  testHterfs  not 
to  be  ^et  aside,  because  It  eamot 
take  effect  to  the  fall  extent,  iHit  is 
to  work  as  far  as  it  can.  *    326 

28.**FetriRole''ina 
of  purchase. 

20.  The  number  of  contingencies  for 
an  executorv  devise  not  material,  if 
they  are  to  happen  wHUd  the  limits 
allowed  by  law.  827 

30.  Reasons  for  albwing  the  ten  months 
and  twenty-one  years  aflerlftes  in 
being  to  postpone  the  vettittg  'of  an 
executory  devise.  *  327 
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81.  Execotorjr  demises  not  to  be  govern- 
ed  by  the  rules  of  law  as  to  common 
law  conveyances:  bat  the  question 
is,  whether  they  are  to  happen  within 
a  reasonable  tiniCi  or  not    Page  328 

82.  A  will  is  not  to  be  aSected  on  ac- 
ooontof  the  unmeritorioas  object.  d29 

99.  Only  one  general  rule  of  constmc- 
lion  for  Courts  of  Law  and  Equity 
applicable  to  all  wills ;  however  the 
Court  may  condemn  the  object:  the 
intention  is  to  be  collected  from  the 
nrhole  will;  every  word  is  to  have 
effect  according  to  the  natural,  com- 
mon, import:  words  of  art  to  be 
construea  according  to  the  technical 
aense,  unless  upon  the  whole  will, 
.  plainly  not  so  intended.  The  Court 
are  bound  to  carry  the  will  into  ef- 
fect, if  consistent  with  the  rules  of 
law ;  and  if  they  can  see  a  general 
intention  consistent  with  the  roles  of 
law,  but  the  particular  mode  is  not, 
though  that  shall  fail,  the  general  in- 
tention shall  Uke  effect.  320 
84.  Every  executory  devise  is  good, 
that  does  not  tend  to  a  perpetuity : 
i.e.  that  does  not  tend  to  make  an 
estate  unalienable  beyond  the  period 
allowed  by  law  as  to  legal  estates. 

331 
35.  Since  the  Revolution  Judges  have 
disapproved  of  extending  executory 
devise ;  but  there  is  no  instance  of  a 
limitatioaofUie  number  of  lives«  332 
86.  Reason  ibr  allowing  the  twenty-one 
years  after  lives  in  being  for  execu- 
tory devise.  337 
87«  ^nie  amount  of  the  property,  the 
piety  or  prudence  of  the  disposition, 
afford  no  fair  ground  for  controlling 
awUl.  340 
98.  Where  the  whole  property  is  de- 
Tised,with  a  particular  interest  given 
out  of  it,  it  operates  by  way  of  ex- 
eeptioD  out  of  the  absolute  property. 

408 
30.  To  prevent  a  lapse  the  intention 
must  be  perfectly  clear.  435 

40.  Grand-children  entitled  under  the 
description  of  **  children  "  in  a  will ; 
the  intention  upon'  the  whole  clause 
being  children,  or  the  issue  of  those 
irbo  riiould  be  dead.  Raifle  v.  Ha- 
tntftoN.  437 


WILL— ooRhnifed. 

4U  Bequest  for  the  improvement  of 
the  city  of  Bath  construed  to  mean 
improvements  carrying  on  under  an 
Act  of  Parliament,  not  by  private 
penonB.  Hthoser.Ckapman,  PageMi 

42.  Specific  disposition  by  will  in  tmsl 
to  sell  and  m  the  first  place  pay 
debts,  legacies,  and  charges  of  pro- 
bate and  execution  of  the  trust,  and 
in  the  next  place,  that  the  residue  of 
the  money  be  appropriated  to  the 
improvement  of  the  city  of  Baik,  b 
void  by  Staiv^e  9  Geo.  II,  e.  36,  as 
to  a  navigation  share,  which  being 
real  estate  goes  to  the  beir,  and  as  to 
money  on  real  securities,  as  mort- 
gages, turnpike  bonds,  and  Commis- 
sioners' bonds  for  the  improvement 
of  the  city  o{  Both;  which  go  to  the 
next  of  kin :  the  general  residue 
undisposed  of  was  first  applied  to 
the  debts  and  other  chargea;  and 
the  deficiency  was  borne  by  the 
trust  property,  that  passed  to  the 
city  of  Bath,  and  that,  of  which  the 
disposition  failed  by  the  Statute, 
pro  rafd,    How$e  v.  Chapman.     542 

43«  Words  of  survivorship  in  a  will 
shall  not  defeat  the  effect  of  words 
importing  a  tenancy  in  common ;  but 
shall  be  referred  to  some  time,  as 
the  death  of  the  tenant  for  life ;  or 
even  to  the  death  of  the  testator, 
though  a  construction  not  to  be 
adopted,  if  there  can  be  any  other. 
RuueU  V.  JLong,  561 

44.  Indorsement  upon  a  note  **  I  give 
'*  this  note  to  A.  may  be  proved  as 
testamentary.  565 

45.  Favor  or  disfavor  to  the  object,  if 
the  intention  can  be  discovered,  is 
not  a  ground  for  construing  a  wiU. 

574 
4a  The  Master  of  the  RoOm  was  of 
opinion,  that  upon  the  bequest  of  a 
debt  there  is  no  distinction  between 
a  voluntary  and  compulsory  payment 
to  the  testator  as  to  the  question  of 
ademption.  574 

47*  Testator  gave  to  his  wife  the  third 
part  of  all  his  property,  that  should 
become  due  to  him  after  his  de- 
cease :  then  after  giving  some  lega- 
cies he  gave  all  the  residue  of  his 
estate  in  general  words,  subject  to 
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the  payment  of  all  his  debts,  fuDcral 
expences,  aod  legacies,  upon  trust 
to  collect  the  same  residuary  estate 
and  pay  the  same  to  certain  persons. 
The  wife  is  entitled  to  a  third  of  the 
personal  estate,  subject  to  the  debts, 
but  not  to  the  legacies.  Reed  v. 
Adding  ton.  Page  575 

48.  All  codicils  are  part  of  the  will. 
Therefore  a  codicil  merely  for  a 
particular  purpose,  as  to  change  an 
executor,  and  confirming  the  will  in 
all  other  respects,  does  not  revive 
a  part  of  the  will  revoked  by  a  for- 
mer codicil.     Crosbie  v.  Macdoual. 

610 

40.  Two  inconsistent  wills:  a  codicil 
referring  to  the  first  by  date  as  the 
last  will  cancels  the  intermediate 
will;  and  evidence  of  mistake  can- 
not be  admitted.  616 

50.  Voluntas  testatorU  ambutatoiia  est 
usmte  ad  mortem,  210 

51.  Testator  by  a  will  unattested,  after, 
among  others,  charitable  legacies,  to 
be  distributed  by  his  executor  or 
executors,  gave  the  remainder  and 
residue  of  his  estate,  if  any,  and 
effects  of  what  nature  soever  and 
wheresoevery  which  he  should  be 
seised  on,  possessed  of,  &c.  "  next 
**  of  kin  or  heir  at  law  whom  I  ap- 
**  point  my  executor "  after  debts, 
&c.  paid.  He  left  one  brother,  and 
by  deceased  brothers  a  niece  and 
several  nephews,  one  of  whom  was 
heir  at  law.  Distribution  decreed 
according  to  the  Statute,  Lowndes 
y.  Stone.  649 

52.  Legacy  of  2400/.  in  the  5  per  cent. 
Consolidated  Bank  Annuities:  de- 
creed, that  2400/.  5  per  cent.  An* 
nuities,  vise.  Navy  bills,  should  be 
purchased ;  evidence  of  the  inten- 
tion and  mistake  as  to  the  fund 
being  rejected.  Chambers  v,  Min- 
chin.  675 

53.  Legacy  to  Price,  the  son  of 

Price:  upon  the  evidence  the 
Plaintiff,  the  only  claimant,  was  de- 
clared entitled.  Price  v.  Page,    680 

54.  Grandchildren  may  take  under  the 
description  of  children,  if  there  can 
be  no  other  construction,  not  other- 
wise.   Reeves  ▼•  Brumier.  682 
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55.  Every  word  of  a  will  must  hav<^  a 
meaning  imputed  to  it,  if  capable 
of  it  without  a  violation  of  the  ge- 
neral intent  or  any  other  provision 
in  the  will.  Page  698 

56.  General  residuary  clause  passea 
all,  that  is  not  sufKciently  disposed 
of,  as  in  case  of  lapse.  Brown  v. 
Higgs.  708 

57.  Stock  included  in  a  will  under  the 
word  *' securities*' ;  legacies  being' 
charged,  for  which  the  securities 
properly  so  called  were  not  suffi- 
cient.    Dicks  V.  Lambert.  725 

58.  Testator  gave  certain  leasehold 
houses  in  trust  for  A,  absolutely 
for  her  separate  use,  and  other 
leasehold  houses  in  trust  for  B,  for 
her  separate  use  for  life ;  and  after 
her  decease  for  her  children ;  if 
none,  to  fall  into  the  residue ;  and 
he  gave  the  residue  in  trust  for  A, 
and  B,  to  be  divided  between  them 
share  and  share  alike,  and  to  be 
paid  and  applied  in  like  manner  for 
their  use  and  benefit  as  the  rents 
and  profits  of  the  leasehold  premises 
herein  before  settled  upon  them;  , 
and  their  receipts  to  be  a  sufficient 
discharge.  The  reference  in  the 
residuary  clause  is,  not  to  the  inte- 
rests of  ii.  and  B.  in  the  houses, 
but  to  the  provision,  that  they  shall 
take  for  their  separate  use;  there- 
fore they  take  the  residue  abso- 
lutely.    Skanley  v.  Baker,  732 

59.  A  leasehold  house,  the  bequest  of 
which,  being  to  a  charity  fails,  passes 
under  a  general  disposition  of  the 
residue,  and  does  not  belong  to  the 
next  of  kin  as  undisposed  of.  5^aii- 
leg  V.  Baker,  732 

60.  Under  a  residuary  disposition  to 
the  testator's  right  heirs  on  the  part 
of  his  mother  his  sister  and  nephew 
by  a  deceased  sister  are  entitled 
against  remoter  relations,  claiming 
on  the  ground  of  an  express  pro- 
vision by  an  annuity  for  the  separate 
use  of  the  sister.  Forster  y.  Sierra, 

766 

61.  If  an  estate  is  deyised,  charged 
with  legacies,  which  fail,  the  de- 
visee,  and  not  the  heir,  shall  have 
the  benefit  of  it  811 
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02.  Whether  b^  the  birth  of  more 
children  sabseqaeDt  to  the  date  of 
the  will,  and,  after  the  death  of  the 
testator's  wife,  his  second  marriage, 
bat  no  children  by  that,  the  will  is 
revoked,  Qiucre.    Gibbons  v.  Cauni. 

Page  MO 

G3.  A  sabseqaent  marriage  and  the 
birth  of  a  child  revoke  a  will.  Quare 
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as  to  the  propriety  of  admitting  evi- 
dence against  the  presumption. 

SeeA$$ett.  Charity.  Canditum,!, 
Ckmtraci,5.  Dutributum.  Ext- 
cuiotn  Fraudulent  Devites,  Intt- 
rest.  Legacy.  Limitation,  Per- 
petuity. Power  9  1.  Purchase^ 
Satisjaetim^  4.  Vested  Interest, 
1,2,3,5,(5.   Voluntary  Deed. 
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